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Deivanayagam Pillai V. 925 | Perumalld Venkatasubbaiah, iy 
Mohideen Rofvther .. | 70 780 In re: .. | 69 440" 
Na lagonda Appiah, In re  .. | 68 4471 927 | Kuppuswami  Mudaliar v. 
-+ Ramaswami Pillai v. Janaki "8 Subramaniam Chettiar .. | 68 565: 
‘| Ammal -- |} 869 3931 930 | Ryru Nambiar v. Kappalli 
Varadarajulu Pillai, Inve .. | 88 826 Kanara Kurup 70 20 
Suryanarayana v. Venkayya.. | 70 38] 931 | Vanamamalai Jeet 'Swamigal 
Seshadri Reddi-y. S. Subrah- v. Venkataramana Chariar.. 68 133 
mania Aiyar 7| 74 35 | 934 | Kamayya v. Ramamina . | 74 458 
Ramaswami Goundan v. 936 | VadamalaiPillai v. Subramania 
“Velappa Gounder 7L 1039 Chettiar 7L 130 
‘Kunwar Sardar Singh v. Kunj 956 | Ramsumran Prasad v. Shyam 
Behari Lal e 69 36 Kumari 69 71 
Nagasami Iyer, In ve EN Not 963 | Gopal Lal "Gett v, Puma 
x reportable. Chandra Basak . 07 561 
; Mohideen Quraishi Sahib v. 970 | Kanakammal v. Baktavatsulu . ; 
Ahamadulla Begum : GA 49° Naidu 70 321 
Kandasami Mudali v. Guru- 975 | Ramanujam Chetty v. Padma- 
swamy Pillai VE 6117 . nabham Pillai 70 «84 
Krishna --attar v. AmnuAmmal 66 858 | 976 | Ponduri Adeyya v, Jaladi Bur- 
Kathissabi v. The Revenue reyya 7l  395- 
Divisional Officer Calicut | 70 82 | 979 | Muniswami Naickan v. Muni- ^. Not 
Fatima Bibi v. Khairum Bibi To be swami Naickan reportable, ` 
d printed, 981 | Konga Ramaswami v. Thambu 
Ahmad -Thambi Maraieair v. Ponnuswami Maniagar ` .. | 70 769 
Basava Maracayar .. 172 902 | 988 | Gangayya v. Venkataramayya 49 839 
(1922) MADRAS WEEKLY NODES: FROM 27TH AUGUST TU DECEMBER, 1922. 
470 | Mohd Ibrahim Rowther v.’ 514 , GanapathiMudaliar v. Krishna- - 
| Sheikh Ibrahim Rowther ... | 67 r15 machati 170 | 743 
476 | Chakrakodi Shama Shashi v. 518 | Vasudeva Muthu Sahastry v. n 
SC Emperor 49 622 | Vittal Shastry 70 296 
477 | Govindasam: Na.du v. Uchippa 521 | Ramakrishna Pillai v. Krishna- 
Goundan "0 579 swami Pillai 68 167 
480 | The Board of Revenue Income- 520 | Ramaswamy Iyer v. Ponnu- 
-| tax Madras v. Venkatachala- ; sami .. | 70 769 
pathy ' 69° 405]| 530 | Raghava ,Reddi, In ve 69 290 
481 | Rajambal Ammial v. Shunmuga 532 Parthasarathy ‘Appa Rao v. S 
‘| Mudaliar 70. 653 Seetayampia Rao 70 689 
483 | Veleyutha Mudaliar v. Sundara 561 | Nadukandee Pakuran v. Kuy- 
e Pillai "9 48? attil Kandan Kuytt 70 45 
484 | Palani. Goypdan Cé Kulandai- 562 | Husain Sahib v. Hammad 
f velu Goundan s. | 78- 541 Sahib ae 812 
e 487 | Chelasami Afcbatuma v. Ven. 563 | Kelu Nair v. Viyathen Maha- 
kata Subbayya ZU 748 . devi ` 69 546 
491 | Malikarjuunyya v. Secretary 5^4 | Joravarmull Champalat v. Jey . 
of State for India i2 Coun- gopaldas @amshamdas — .. | 70 , 977 
5 cil .. | 70 400 | 570 Jevaramulu Naidu v. Emperor | 71 #504 
494 | Subba Naidiu v. Emperor .. (SL sm | 571 | The Admiuisgator-General of 
(95 | Alamelu Ammal v. Rama Iyer | 70 425 Madras v. Ramaih 74 ^ 182 
i98] K. M. P. R. Firm v. Official 376 | Achutfla Naidu v. Oakley Bow, : 
Assignee of Madr . {70 -5r den & Co. 69 927 
su; | Raja Rajeswara Sethupathi v e 579 | Sankaralinga Mudaliar v. Na. 
Venkataramiyer E 69 923 Tayana Mudaliar 68 61 5 
* 5:5 | Vediah Kone v. Emperor ...| 72 529 | 583 | Secretary Board of Revenue 
x rir | Mahomed Ishack Sahite v. Madras v. Mahomed Shertff 
ec Hussain ..168 655 
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Nataraja Mudaliar w, Rama- 


584 MENE ds 
samy Muda iar SS Kuttuva Meenatchi Ayyan e. i e 

58 9, | Raman Neir v. Krishnan Darmiah Rangacharu . .. Not . 

594° Munisvamy Mudaliar v.. Raja veportable. 


ratnam Pillai Raniaswamy Pillai v. Janaki 


Sami Mudaliar v, Muthiah Ammal 09 393 l 
600 | Arunachela Iyer v. Subbrainiah . Murugappa Naicker v. Thay- 
Gr | Maruda Muthu Vannias, I% re ammal .. 170 Ba 


i Musaliarakath Muhamad v. 
| Srinivasa Rao 

«| Sundara Aiyar v. Anainthapad: 
í bhanaba Aiyar 

Murati Naicken v. ‘Aiyasami . 


Perrazu y. N anapa Dach .. | 69 559 
Parthasarathy Naidu v. ` 
e Mukundammal . 1 68 3856: 
Narayana Iyer v. B yari Bivi. 09 977 
Paramasivam Pillai v. Meena- 


614 Subramanya Somayayulu v. kshisundaram Pillai e 78 , 863 . 
zl Seethayya Palaniappa Chetti v. - Palzni- ge 
620 | Doraivelu Mudaliar v Adike- appa Chetti, 69 203 
savalavaidu De Guruswamy Naicker v, Sheik P. 
626.| Rajamanikam v. Farrar Muhammadhu Rowther .. | "Ta be 
629 | Thylayee Ammal v. iu d prinied, . 
og roya Goundan Fraser and Ross v. Krishna- 
654 | Sankara Variyar v. Kalathil ' : Swami  Aiyar TL 293. 
| Ummar Chidanibara Sannadhigal s 
637 | Joseph v. Pendurti Ramamma Veerama Reddi | 63: 538 , 
639 | Abdur Salam Sahib v. Kanda- | Mullai Thayammal v. Subbay 
sami Chettiar yan Pillai Not- 4 
641,.| Sessions judge of Bellary reportable, 
v. "Hampanna Diübai v. Nusserwanji (9 32 


Narain Das v. Abinash Chandar 69 273. 
Sarju Prasad.v. Makeudan .. | 78 882 
Fort Press Company Limited | —— 

v. Municipa: Corporation .. | 68 980 


Public Prosecutor v. Viram 
Jo Mal . 

Kalathingal Ummar v. Emperor 
| Srinivasa Iyengar v. |Narayana 


652 | Raghunathaswami Iyengar v. | Aydrooss v, Emperor ~. | 72 “360: 
C Gopaul Rao Arumuga Mudaliar v. Emperor 68 624 
653' | Official Assignee of Madras Konammal v. Annadana ..|70 586 
.L. v. Ramachandra Iyer PE Thirumalai Appa v. Nainar .. | 74 604 
655 Radhakrishnaswamy Naidu v. Nagasami Iyer v. Emperor .. Not .. 
. | Annamalai Chettiar ` reportable, ~ 
657 | Vetikatarama_Aiyar v. Aiyasa- ‘Ghulam Mohideen [Quaraishi | `. 
mi Aiyar ' Sah b v. Ahamadulla’ pean 7L 49 


Natdntakath Avullah v. Parak- 


| Venkatasubbiah v; Emperor .. 69 4492. 
kal Matimu ` rd 


Ahamad Thambi Mariacair v. 


671 | Sripat Singh v. Rai Balm Bavasa Maracayar 5179 92 
674 | Subbaraya Mudaliar v. Kandas- Rarappan idayu v. Unni- ^ 
"d any Mudaly , chennan ^ ` 2| 69 413 

576 p Singaraveu Mudaliar v. Chok-’ Deivanayagam Pillai v. 
. kaMudalià ^ ; Mohideen Rowther [172 780 
Gär | Ramaswamy Iyengar, In *. Nallagonda Appiah, In re 69 447 
683 | Alagappa Chetty v. Nachiappan | Appayya v. Venkattappayya .. | t9 634 
e689 | Inianan Shukutadhi Rowther' ' Suryanarayana v. Venkayya .. | 70 38 2 
A, Gulam Moideen’ Rowther Magdoom Muhammad Mawka- 
64b | Mohidin Pakkiri v. Emperor.. yar v. Banci Lal sit TE 855, 
692 | Venkatachalam Chettiar v. Appayya v.'Kuttappa ii To be 
"| ,Krishnágwamy Thevan i p printed. 
693 | Pudiava Nadan v. Puvgnasa Muthu Pillay v. Muthu Pillay WE ar gre 
e ° Nadan Gopaya v. Kristnayya .. 168 562 
704. "Kandasami Ivet x. Sivachid- Achayya v. Yellamma ...| 72 920 
ambaram Chettiar 9 Budda Reddi, Ire . | 69 95 
707 | Swbramanyan N ambudri v. Funiya Syamalo v. Emperor .: 79 62 
6 Kamfhathi `` Parameswara Pattar v. Viya- 
708 | Sama Rao v. Firm of Marwadi”? than Mahadevi 6 79 982 
,. Vanntpi Vaya . | Moehamad Rowther v. £ bdul 
vry | Narasimam v. Hanumantha Rahman r 'owther .. "72 207 
Rao Nayudu Natara aja ‘Pillary: Emperor .. | 6, O4 
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Vor LXX] CONSOLIDATED COMPARATIVE TABLES. xix 
E à | 4 
- *78 NAGPUR LAW REPORTS, FROM JONE "fb DECEMBER, 1022. 
© e 
a 
85 | Lahini y. Bala . |. To be [| 140, | Kashiram v. + Guddo 65 879 
EE bs printed. | 143 | Ramdulari . Bishweshwar- n 
89 | Shri Sita Ram Maharaj v. gie Ee Dayal -- | 69 876 
` ‘Narain 56 2981 145. | Seth Jmvandas v. Janki *.165 53 
92 | Chunni Lal v. Municipal . Com- 152, | Harlal v. Narayan on | 64 420 
c.i | „mittee, Arvi e 65 559] 163 | Krishnaji v. Nilkanth. 69 8o0' 
93 Draupadibai v. Covind Singh 65. 3341 176. | Shankar Ganesh Dabir Ka 
96 | Surajmal v. Pralbad Bhat .. | 65 665 . Secretary of State.for India | 69 367 
98. | Shiv Prasad v. Saytooji 168. 875] Lob Indraj Sin ah v. Murad Khan .. | 68 657° 
tor | Kachrie v. King-Emperor, .. | 64. 277| 182 | Raoji v. Warlü Not 
105 | Ahilia y. Badansingh —  .. | 607 sol, ED EE veporlabie. 
109 Jodhraj v.Daulat > - 1 568. 112] -184 Sitabai,v. Shanker Ka .* | 52 365 
III | Shamlal-v. Dhanwa 65 697] 186 | Jamnadas v Ramadhar. l 64 719 
115 | Sheonandansingh v. Pransingh 64 807] - 199 | Jabarkhan v. Raheemkhan .. | 68 728 
119 | Nilkanth v. Chandrabhan .. | 64 Berl 192 | Mirabux v. Emperot ... | 68 36 
121 Municipal ‘Committee, Mal- | 1951 Sont v. Meghashyam 55 48 
“| | kapur v. A. W. Dalal’ .. | 65  532| , 200 | Sonba v. Parasha Ram To he" 
127 | Syed Kasam v. Jorawar Singh | 68 573 pen 
131 | Gangaram v. Ramgopal vn | 6l 579]| 202 | Bapu v. Ahanaji 498 
134 | Nilkanth v. Yeshwant ` .. | 65 331] 206 | Miss A, X. Singh v.Raut Prasad ed 2174 
136 | Budhmal v. Zunkari ; 65 338 | 207 | Sham Rao v. Sita Ram sa | 68 289 
138 | Seth Parmanand v. Lakhni- x, = MMC 
chand 66° 460 
u _ 25 OUDH CASES, FROM Tous TO DECEMBER, 1922. 
213 | Fazal Ahmad v. Enayat e. | 68, 209 279 | Raghu Indra Pratap - ‘Sahai . vi]. gr 
229 | Nar Singh v. Emperor 73 257 Raja Abu Jafar -- 140 99 
235 | Khushal Singh v. Chandrapal 280 | Qara Mohammad Shaban Vë 
: “Singh | 70 966 Bazm Ara Begam . ss | 70 79 
237 | Mohammad Anwar Khan v. 2824 Kunwar Beharilalv. Kalka .. To be 
Jhanda Singh 69 888 . printed, 
242 | Surendra Bikram Singh v. Em- 286 | Shankar Lal v. Mahbub Shah .. | 70. 278. 
peror . 78 1531 291 | Shart-uz-Zaman v. Sir Henry | - 
245 | Janki Shah v. Muhammad Ab- Stanyon "70. 253 
WW bas 70. 983 313. | Badri Narain Singh v. Hamam 
249 | Ganesh Shankar Vidyarthi v. Kuar 68 1000 
; King-Empercr .. | 78. 32x] 319 | Sadiq Hussain Khan v. Moham- l 
251 | Brij Mohan Lal v. Chandrika. “mad Karim 70 53 
CH Singh 140 930] 345 Bijai Bahadur Singh v. Mathura 
454 | Ashiq Ali: v. Arjumanunnissa "70 937 ‘Singh 68 * 555 
256 | Bhgawati Prasad v. Kallu Ram | 70 9041 | 349 Sarsuti Prasad v. Ehtishum Ali. To be: 
258 | Babu Lal v. Ali Ahmad Khan | 69 rro printed. 
260 | Bijai Raj Kunwar v. Jai Indra 383 | Ram Kishan Das .v. Jagannath 
Bahadur Singh 68 876 Prasad 78 222 
275 | Rajeo Lochan Maharaj v. Ram 388.| Jamna Prasad v. Balbhaddar 74 , 33 3 
ih Manohar Prasad 70 286 | 396 | Prithipal Singk v. Ganesh Din 
277 | Mohammad Ali Khan v. Ghazan Singh. e sap Gr 
M far Ali Khan 70- 283 2 Si 
9 OUDH LAW JOURNAL, FROM OCTOBER TO DECEMBER, 1922. e 
456 : Sadiq Hussain v. Mohammad ,. 518+, Balbhaddar Prasad v. Har Nara- | * e 
* Karim vdd 53 yan Das. ^" 178. 727 
484 | Gaya Prasad v. Rachpal .. | 70 66 | 53r | Bhagwati Prasad v. Achhaibar |- 
488 | Mohammad Zahur v. Emperor Not Singh. 74 214 
veportable.{| 540 | Khalii v. Mohamed Ismail Dé. 195 
490 | Ram Asre v, Emperor 78 49 | 543 | Ghauharja Bakhsh v. Kalka .. | 72° 394 
497 | Rajrang Bahadur Singh v. 546 | Sheo Dutt Bahadur Singh v. 
Badri Nath |. . .. | 70 74 Bispunnath Singh - 44 206 
500 | Gajodhar v. Emperor * ... Not 552 | Ruds&.Partap Narain Singh "v. e 
: : . vt portable. Nirthan Prasad Singh...” . 7A 25 
505 | Badri Prasad v. Mukaudi `. d 75 331 | 590 | Ruqaiya Begam v. Imdad Ali 74 321 
e 511 | Sangat Bakhsh Singh v. Dijdeo 593 | Feroza Jan v. Amir Ali we 174 445 
M" Bakhsh Singh id ..| 72 263] 597 | Mahadeo v. Emperor 74 212 
e E a -.] 3599] Janki ieee X. - Soméshar e WE 
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Ss , INDIAN CASES.. E "E doa 
9 'UDH LAW J OURN AL, FROM:OCTOBER TO DECEMBER 1922—00 “ad, > 
+ 
601. | Jamna . Prasad v; ' Balbhaddar 74 353 637. ‘Banke Lal v. Kanhaiya Lal y Ju oc To be 
610 | Sheo Narayan Lal'v. Munaqqa | 74 344 wl .prinied, o 
612, | Basant Rai v. Kesho Ram .. | 74 346 649 Piithipal Singh v. Ganesh Dir . 
618 | Manohar Tal v. Achhutauaud | 74: 340| : .| Singh ^71 — 64r 
623 | Jag Mohan v. Singh Mata Badal | 74 351 | 652 | HamathKuar v. Indar Bahadur |] .. ^ 
624. | Ram Rup v. Ghani Ahmad: 74. 162 ‘| Singh : Jl ^ 629 
627 | Jamna v. Ramraji . .. |74 380] 657 | Kalloo Singh v. Bakhtawar ZE 
629 Ragho. Pershad v. Secretary: o: Singh. 2.4 74 ^ 360 
e, | -State — | 74 369 662 | Brij Kumar v. Magna Lal — ...| 71. . 681 
"REN .667:| Emperor v. Shankar Dayal .. "71 o 
S rfe E IL L. R. PATNA. SERIES, FROM JULY TÓ DECEMBER, 1622. * 
' 371 | Maharaj Kumar Jagat Mohan | 619 | Lachman Lal Pathak v. -Baldeo 
a = Nath v. Kalipada Ghosh ... | 66 86r ` Lal Thatwari 68° 944 
375 | Sabran Shaikh v. Odoy Mahto. |-70 18 |. 621 | Hiranand Ojha v. Empero | 71 79 
378 | Rai Baijnath Goenka v. Ram- 625 | Gobind Ram v. Ganesh Ram | 89 os" 
eshwar Prasad Se 69: 180] 630 | Niru Bhagat bv. Emperor < | 7L 219 
384 -| Raghubar Singh | Jethu l 637 | Nazir Hussain v. Muhammad: 
Mahton sa | 65- 675 - Ejaz Hussain : -- | 67° 438 
387. | Shiva Prasad Singh v: Beni- "| 639 | Ganpat Rao v. Raj Kumar | " 
« -+| Madhab Chowdhury - 170: 24 (| -Singh . .87. 494 
394 | Balgobind: Mandar "e, Dwarka .644 | Jadunandan Singh v. Sheonan- i 
.Prasad 66 55 dan ‘Prasad Singh s. | 68 : 645 
401 | Chandrika Ram Kahar v. Em- Ger | Amrit Lal v. Murlidhar ;  .. | 67 538 
peror | 71 353 | 662 | Maharaj Bahadur Singh wl X 
414 | Government . Advocate Bihar : F le A. He Forbes «0: 394 
: and ..Orisa v. Gopabandhu po 667 | Dulhin Sona Koer-v. Shah: Mà- 
Das. *: .. 167 609 mudulHaque -: - :69- 684 
423 Government Advocate, Bihar. 669 MuhammadAtzar v. Mankumar 
' and Orísa v. Ganga Prasad ... To be- Mahton ! 67- 1000 
printed. 670 | Rijan Thakur v. Chartiar Tha- 2 
429. | Mahabir Prasad Tiwari v. Jamu- kur - 69: 6086 
na, Singh . e | 66 88 | 674 | Hill and Company v. Sheoràj . 
432. | Kilby . v. Bahuria Sheoratan | Rai - 67- 954 
Kuar. 70 872] 684 | Mathura Prasad, In the mater o f "4l 122 
435 | Chhotey Narain Singh v. Kedat 689 | Banumali Das, . In tke matter of | 7L? 209 
Nath Singh . 66 97.1 696 | Bhagawan,Dasv, Keshwar Lal | 69 681 
444 | Jowad. Hussain v. Genda Singh 66 799 | 699 | Tej Narain Sahu ve, Dal Ram ic 
449 | Indrh Chand Bothra v. Suren- i Sahu- 69 624 
dra Narayan Singh 88 711] yor | Kamal Nain Singh v. Kesho e i 
459 | Bishun Pragash Narayan Singh i Prasad Singh - - DR 638 
l v. Achaib Dusadh 66 4.82] 706 | Suraj Jote Kuer v. Attar Kuma- 
471 | Rasik Behari Prasad Chowdhury Sg ri 87- 530 
x. Hirde Narain Chowdhury | 66 769 | 715 | Chintamani Mahapatra v. Sat- 
47 5| Ramrup.Gir v. Lal Chand .. | 6? 401. yabadi Kar . se | 70 226 
489 | Nilmoni Chaudhury v Kedar |] 717 | Ralliv.-A. H. Forbes 67 744 
Math Daga l.a. | 07 96 | 733 | Radha Krishna v. ‘Bisheshar E 
506 | Hari Prasad Singh v. Sourendra 1 e -| -Sabay 67 914 
Mohan Sinha 66 945} 74: | Ramsumran Prasad v. , Shyam 
“578 | Achutananda: Pasait v. Biki Kumari 690 7r: 
" Bibi -- | 69 666 | 750 | Ramyad Singh .v. Chhedia ; ; 
581 | Manindra Chandra Nandi v. , Barhi 71 :345 
Ram Lal Bhagat, ... | 68 2973]| 753 | Ram Prasad Singh v; Emperor Cl r$ 
589 | Ofyet Khan v. Emperor | ~- | 71 246] 758 | JagdeoSinghv. Emperor.  .. | 71 117. 
590 | Sydhansu Bala Hazra, Inre. 40 172] 764 | Jogendra Singh v. Kesho Prasad 
593 | rithi Mahton v. Jamshed . . Singh. Se To be.. 
l Khan nan | 87 656 TOE printed. ~ 
600 | Qa amuddin Khan v.c Ramyad, 771 | Sagarmal Marwari v. Tachmi- 
ingh e ow 07 3430 saran.Misir® . HEUS To be. 
606 | Ram Lochan Misra v. Hárinatif à e printed. 
| Misra,  . 67 628 | 774 | Faza®Karimy. Bibi Fatmatul | >- . .. 
§09 | Gobardhan Das Dwarka . Prasad Kubra : 67. 706, 
| v. Satish Chandra Rai o> | 69 668] 779. | Dargahi Mian y Mango Kuer | 67 869 
612 p Gope v.. Khakhar Sahu.|.67. 79o.| 780 | Sibanand Misra v. Jggmohan 
Lal ev ' 68 -707 — 
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605 | Jagdeo Narain Singh v. Baldeo | 759 | Debi Lal Sah v. Nand Kishore |” 
ing 171 984 Gir e | 65 315 
613 | Naufatan Lal v. Mrs. Margaret 762 | Harendra Krishna Bagchi v. 
Anne Stephen .. 168 369 Batkumar Kumar e.. (71 254 
617 | Balgobind Kumar v. Rai 764 | Lalji Singh v. NaurangiLal ^". | 71 248 
Behari Lal e 66 471 765 | Wazir Narain Singh v. Bhikhari 
621 | Wajihunnissa Begum v. Fakira | Ram 68 363 
Mahton si Not 77x | Chandrika Ram  Kagar v. 
reportable. Emperdt "1 358 
623 | Chandra Mohau Dutta v. Sasi 779 | Ramdhani Lal v. Chairman of 
Bala Dasi 65 277 the Patna Municipality ..|69 183 
625 | 'ThakhriGope v. Mokhtar Ah- S 781 | Prakash Chandra Sarkar v.Brin- 
mad .. | 69 959 draban Chandra Sarkar .. | 67 991 
628 Pratap Udai Nath Sahi Deo v. 786 | Jaipal Bhagat v. Emperor .. | 66 ap 
` Bhalain Sunderdas Koer  .. | 71 999 | 790 | Jamuna Rai v. Rùmtahal Raut Not 
637 | Nanku Prasad Singh v. Kamta  veporitible. 
Prasad Singh Not 792 | Sabran Shaikh v. Uddy Mahtonj| 70 r8 
reportable.) 793 | Rafiquddin v. Asghar Ali .. | 68 38 
638 | Harihar Prasad Singh v. Kesho 795 | Khub Lal Upadhya v. Jagdish 
. Prasad Singh Not Prasad Singh 69 185 
veportable.| 797 | Kesho Prasad Singh v. Chandri- 
643 | B. and N. W. Railway Company ka Prasad Singh 68 394 
v. Ram Sarup Lall Chowdhury | 70 Tool 805 | Kilby v. Bahuria Sheoratan 
645 | Mahar2j Bahadur Singh v. ` A. Koer 70 872 
H. Fobes 70  394| 807 | Bishun Pragash Narayan Singh 
648 | Ram Kumar Lal v. Tahkur Ojah 68 402 v, Achaib Dusadh 66 82 
649 | Panchu Choudhry v. Emperor | 60 73 |'-813 ) Kali Prasad Singh v. Mathura 
653 | Bhonu Lal Chowdhury v. W. A. Prasad Singh ba To be 
T Vincent 65 882 printed. 
704 * Ram. Sumran Prasad v. Gobind 8:16 | Shahzadi Begam v. Kokila .. | 68 183 
Das 68  7oo | 818 | Bishun Pergash Narayan Singh 
709 | Hari Prasad Singh v. Sourendra v. Sheosaran Teli 69 800 
Mohan Sinha 66 945 | 820 | Anand Ram Parmahans v. Ram | 
749 | Ram Sumran Prasad v. Shyam gulam Sahu 7l 426 
Kumari .. | 69 71] 826 | Kamla Parshad Singh v. Gobind 
754 | Gopal Rai v, Rambhajan Rai .. | 65 307 Sahay | DL 785 
756 | Adyabati v. Janardan Thakur.. | 68 288 | 832 | Manik v. Ranjas Agarwala .. | 70 332 
757 | Chaman Lal v. Kamaruddin .. | 67 262 
06 a 
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AiplSabetical List of Cases reported in Volume LXX of Indian Cases with . 
references, te the Volumes and Pages of other Law Journdis and Reports, ` 


An asterisk (*) denotes cases not reported yet elsewhere, . 











Names of cases reported. Where reported. | Page. 


A, T. EK. P. L. M. Muthiah 'Chetti v. Palaniappa 


Chetty .. | (1921) M. W. N. 764; 41 M. L. J. 5 
: 1941 15 
° . x e AM. 90; (1922) A. I. R. M) 
Abdul Kadir v. Somastindaram Chettiar T 16 4 W. 485 43 M. L. J. 467; 31 M. E T. Tus 
441; 45 M. 827; (1923) A. LR (M. 
Abdul Karim v. Amat-ul-Habib SE : e n 397; (1923) A, E i (I.) 121 Med ‘ i 
Abdul Karim Khan v. Qasim Ali Khan - L. J. or rm, I. R (AJ 254 « Se osi 
Abdul Rashid v. Qudrat-un-Nissa T Gei A. LR GI: .| 8r 
Abdul Samad, Inre | e| 26 C. W. N, 744; 923; A, LR.(C).205 .. | 468 
Abinas Chandra Das v. Majub Ali Chowdhury .. 366, L. J. 196; 11042) A. I, R. (C.)461; Uu C. I 
N. 328 - 
Abinash Chandra Bhattacherjee v. Amar Chandra gi We 
Ze ãŽč e| 27C. W. N, 760 . | 328 
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608; 12 L. W. 744; 28 M. L. T. 412; (1921) 
M. W.N.r4 (F. B.) (Followed.) 

Viswanadha Vijia Kumara Bangarao v. R. 
G. Orr, 45 Ind. Cas. 786 at p. 793. 
( Relied bouf 

Viyapuri v.Sonamma Bai Ammani, 31 Ind. 
Cas. 412; 29 M. L. J. 645; 2 L. W. 1080; 
18M.L. T. 436; (1915) M. W.N. 927; 39 

. M. 8*1 (F.B.). ( Followed 

Vusa Chandrakantam v. Vusa Subbarra- 
yudu, 25 Ind. Cas. 685; 16 M. L. T. 347; 1 
L. W. 827; (1914) M. W. N. 745; 27 M. 
L. J. 745. (Distinguished) 

Vythilinga v. Venkatachala, 16 M. 194; 5 
Ind. Dec. (N. S.) 842. ( Followed) Ce 


wW 


Wadara Devan v. Ma Kin, 8 Ind. Cas. 
3 Bur. L.T. x41. (Dissented from) 
Waghela Raisangji v. Shaik Masludin, 13 B. 
330; 13 Ind. Tur. 391; 7 Ind. Dec. (m. 
© $&)219. (Overruled) 

Wall v. Howard, 17 A. 438 at p.442; À. W. 
N. (1895) 89; 8 Ind. Dec. (N. SI 603. 
( Relied upon) Q9 895 

Wall v. Stanwick, (1887) 34 Ch. D. 763; 
56 I,.J. Ch. 501; 56L. T. 309; 35W. 

(Relied upon) 

Walls v. Hands, (1893) 2 Ch. 75 at p. 83; 
62 L. J. Ch. 586; 3 R. 351; 68 L. T. 428; 
41 W.R.471. (Relied upon) 

Wallis v. Smith, (1882) 21 Ch. D. 243 at p. 
258;521,.]. Ch. 45:47 L. T. 389; 31 W. 
R.214. (Followed) 

Waman Hati v Hari Vithal, 31 B 128; '8 
Bom. LR 932. (Not followed) 4 

Wazira v. Maryan, 42 Ind. Cas. 358; 84 P. 
R. 1917; 151 P. W. R. 1917; 3 soda R, 
ror8. (Distinguished) 

Whiting v. Burkes(r870)ro Eq. 539. (Dis 
tinguished) Pe 355 

Wilson Holgate & Co. v. Belgian Grain & 
Produce & Co., (1920) 2 K. Be 1; 89 L. J. 
K. B. 3004122 L. T. 524,25 Com. Cas. 
1;35 T. L°R. 530. (Rested upon) * T 

Wise v. Rajendur Coomar Ray, rx W. R, 
200. (Distinguished) — Se 


IR, BR. 449; 100 E. R. So, 
( Relied upon) S. © 488 
Wotton,v. Hele. (1670) 2 Wms, Saund. 177 
(b); 85 E. R. 937. ( Relied upon) 
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‘PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT. 
SECOND CIVIL APPEAL, No. 120-73 
OF 1921. 
June 14, 1922. 
Present -—Mz. Pipon, J. C. 
JIT SINGH AND OTHERS— DEFENDANTS 
-~APPELLANTS 
veYSUS 
GURDIT SINGH AND OTHERS—PLAINTIFES 
— RESPONDENTS, 
Morigage—Morigagee in possession— Improve- 


ments-—-Morigagee whether entitled to market-value 
or initial cost— Interest. i 


.. In 1884 P. mortgaged by conditional sale three- 
fourths of a house to D, the period fixed for fore- 
closure being four years. In 1893 the house was 
. burnt down and in 1897 D. acquired the remain- 
ing one-fourth share of the house by purchase, 
aud in 1905 re-built the house. The mortgage 
was not foreclosed by proceedings undér Regu- 
lation XVII of 1805. P. brought the present suit 
to redeem the mortgage, and D,, while admitting 
Dis right to redeem, contended that he was en- 
titled to receive the market-value of the building 
as it now stood; that if he was only entitled 
to his actual outlay he was necessarily entitled 
t» interest upon the same t 


Held, (1) thatthe claim advanced by D. could 
only be regarded as ohe for improvements to whieh 
he was entitled by an established principle of 
equity. Ip 3, col. &.] 

Ramalinga v. Sami Appa, xy M. 15; 4 Ind, 
Dec. (N. $) 720 and JNgalingappa' Nigappa 
Halagatii wv. Chanabasawa Satavirappa Nesari, 


47 Ind. Cas..751; 43 B.69; 20 Bom, L. R. 895, 


teferred to.  ' 


Ram Kaur v. Partab Singh, 51 Ind. Cas. 689; 
58 P. R. 1919, dissented from. 

(2 that D was not entitled to the present 
appreciated value of the property, but to the 
amount which he had expended in Constructing 

eit: (p 4, col. 1.] 

(3) that D. was not entitled to any interest 
eon his outlay, as the improvements were made 
for the primary ebenétit of the mortgagee in pos- 
séssion, and the interest on the capital expended 
ai- vs ^. A er Md à | ME « 4 
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by him was clearly the*amount of enjoyment and 
convenience which resulted from the investment. 


[p. 4, col. 2.] . 
P rab Dial Shah v. 


R. 1893, referred to. | 
Rahamaiullah Beg v. Yusuf Al, 
635; 10 A. L. J. 124, distinguished. 
Second Appeal from the judgment and 
decree passed by the Divisional Judge, 
Peshawar, dated the 31st August 1921. 


Bhai Sawayà Singh, 67 P. 
16 Ind. Cas. 


Maulvi Saad-ud-Din Khan, K. $., for the | 


Appellants. 
Sardar-Raja Singh, for the Respondents. 


JUDGMENT.—This suit is for redemption 
of a house situated in Peshawar City. The 
predecessor of the plantiffs in this case 
mortgaged three-quarters . of the house to 
the predecessor of the defendants for 
Rs. 1,500 by a deed dated the.13th October’ 
1884. The deed was in the form of "bat 
bileafa," or a mortgage by conditional sale, 
the period fixed before foreclosure could take 
place being four years. According to Le 
deed the mortgagors were liable for the costs 
of repairs. In 1893 the house was burnt 


down. In 1897 the. defendants acquired. 


the remaining one-fourth share of the house 
by ‘purchase. In, 1905 they rebuilt the 
whole house. Further repairs are alleged. 
to have been carried out after a smaller, fire 
in 1918. The mortgage was never foreclosed 
by proceedings: under Regulation XVIL 
of 1806. -The 4efendants in the First Court 
resisted redemption by claiming tht they 
had acquired a full prqprietary title by 
conditional sale, but this contertion has 
now been dropped. It is admitted thatthe 
plaintiffs are entitled to redeem the three- 
quarters of the house now in suit. There is- 
also no dispute as to the mortgage charge" 
of R&. 1,500. The parties are af issue 
fegaiding the additional sum which. the 
i | , ES , TE eee re wh. 
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plaintifs must pay to the defendants on 
redemption, in respect of the cost or the 
present value of the existing house. The 
First Court held that the,plaintifis must pay 
to the defendants the market-value of the 
buildings as they now stand, and decreed 
redemption on payment of Rs. r,300 plus 
Rs. 14,250, value of the byldings, total 
Rs. 15,750. On appeal, the Divisional 
Court held that the defendants were only 


e 


entitled to receive their actual outlay on 


re-building, and reduced the amount on this 
head to Rs. 6,375, thus decreeing redemption 
for Rs. 7,875. The defendants appeal and 
seek to prove the following contentions :-— 


. (i) That they are entitled t receive the 
market-value ..of the buildings as. 
^. . ihey now stand. 
. (2) That if they are only entitled to their 
.. actual outlay, they are necessarily 
entitled .to interest upon the same 
from the date of the outlay up to 
TE the institution of the suit. 
. (3) That the estimate of outlay or market- 
» ' ,value, as the case. may be, should 
be the highest of the alternative 
estimates shown on the record. 


A cross-appeal has also been lodged by 
the plaintiffs to reduce the amount found 
by the Divisional Court to be payable on 
redemption. I will deal with the points 
taised by the defendants-appellants in 
their order. l - 

i. The learned Counsel for the defendants 
«begins by contending that this is not a case 
of improvements at all, but asises out of the. 
right of the mortgagee, on the analogy of 
section 68 of the Transfer of Property Act, 
to demand that his security shall be main- 
tained by the mortgagor. It is argued that 
what was mortgaged was a built house 
capable of being used as a resitlence. It was 
burnt flown through no fault of the mort- 
gagees. Jt was, therefore, for the mort- 
gagors to «e-build the house and, to establish 
the esecurity In its original posiifon. ‘The 
mortgagors having failed to do this, the mort- 
gagees were gntitled to.re-build the house, 
‘and can now claim that the. mortgagors, in 
takwig® over the property, must pay for it its 
presevt value. The learned Counsel, in the 
alternative, contends that the defendants’ 
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claim, as treated as one for improvements, 
may rest on two grounds: (a) that they were 
transferees, believing in good fafth that they . 
had an absolute title within. the meaning of 
section 51 of the Transfer off Property Act, 
and (b) that a mortgagee in any case has a 
right in equity to make permanent improve- 
ments on mortgaged property and to recover 
the value of the same. Before dealing with 
(2) and (b), I will take the first of the two 
main lines of arguments. As regards this, 
I hardly think it possible to regard the 
defendants’ claim as other than one: for 
improvements. The analogy of section 68 
of the Transfer of Property Act seems to me 
rather far-fetched. In any case, there is 
nothing to show in the present suit that the 
mortgagees ever asked the mortgagors to 
re-build the house for them. In the next 
place, it is perfectly obvious that, quite 
apart from the enormous rise in the value of 
property during the last few years, the value 
of the house constructed in 1905 was out of 
all proportion to that of the original house. 
Ihis fact cannot possibly be denied, and the 
defendants themselves: have always alleged, 
that their outlay in 1905 was enormously in 
excess of Rs. 1,500, a price at which they 
could have foreclosed by that time if they 
had wished to do so. Nor, indeed, can I see 
that the defendants' main contention, that 
they are entitled to the present market value 
of the property and not merely to their out- 
lay, is in any way assisted by adopting the 
theory that their claim is not one for im- 
provements but for replacement. I shall, 
therefore, treat the claim as one for im- 
provements. l 


«The question then arises as to whether 
the claim is to be considered (a) as.arising 
out of section 5r of the Transfer of Property 
Act on the ground that the defendarits.be- 
lieved themselves, in good faith, to be abso- 
lutely entitled to the property, or(b) that it 
is a claim by mortgagees who knew them- 
selves to be only mortgagees, arising out of 
the accepted principles of equity which 
allow a mortgagee fo be compensated for 
permanen$ improvements to the estate. 
The Transfer of Property Act is, of course, e 
not in force in this Province, but its principles , 
are ordinarily to be follewed.. The géner Ze 
case-law on the subject appears to me 
to be perfectly clear. Ramalinga v. Sami 

v 
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Jit SINGS V, GURDIT SINGH, 
Appa (i) & an authority for the view 
that a mortgagee in possession who must 
be aware of the imperfection of his title, is 
not entitled to rely on the provisions of 
section 5r. The view that, in this case, 
the mortgagees must have been aware of the 
imperfection of their title is that taken by 
the learned Divisional Judge. As against 
this, there appears to me to be only one re- 
corded ruling which takes a contrary view, 


aid that is’ the Punjab Chief Court 
case, Ram Kaur e Parlab Singh 
(2. The facts of that case were very 


similar to those of the present suit. be 
mortgagees held under a “ bai bileafa " 

1873, and the mortgage could be e ed 
and converted into sale within five years. 
It was not so foreclosed, but the learned 
Judge held that “after 1878 the mortgagees 
might reasonably claim to have had a 
bona fide belief that there was no intention 
on the part of the mortgagors to redeem, 
and that they were, therefore, the owners 
of this property." With all due respect to 
the authority of the learned ‘Judge .who 
passed that ruling, I doubt if it is good law. 


The provisions of Regulation XVII of 1806, 


which regulate the foreclosure of mort- 
gages, clearly must mean something. If 
we were to adopt the principle that, when- 
ever the time for foreclosure has expired, 
the mortgagee then believed in good faith 
that he has an absolute proprietary title, 
it is difficult to see that any distinction 
between foreclosure and non-foreclosure 
exists, Itisclear that when there has been 
no foreclosure, the mortgagor does retain 
some valuable interest, if it were to be 
assumed that he has nevertheless to pay the 
market price of the property,-as it stands an 
redemption, his position becomes practically 
that of an ordinary purchaser without a 
prior interest. The most that could be 
said would be that the mortgagor has a kind 
of pre-emptive right. I can find no other 
ruling where stich an extreme view has been 
taken of the permanency of a mortgagee’s 
title. The question as to whether a mort- 
` gagee, bona fide, believed himself to have a 
proprietary title is, of course, ong of fact, 


ER 13 M. 15; dÉ Dec. (N. s) 720i 
(2) 51 Ind, Cas. 689; §8 P. R, 1919. 
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and it has been argued for the defendants 
in the present case that when they acquired 
the remaining one-fourth share of the house 
by purchase and re-built the whole, with no 
distinction' between the mortgaged and the 
purchased shares, they were, ipso facto, 
showing a belief in their proprietary title to 
the whole. I do not think that this argu- 
ment has very "much force. The mortgagees 
must have been perfectly aware of the differ- 
ence in their titles to the respective shares, 
and if they had really meant, to set upa 
valid proprietary title to the whole, they 
could easily have taken proceedings under 
Regulation XVII of 1806 and foreclosed the 


mortgage. On the other hand, there is an 
important rf@ling, Nyalingappa Nijappa 
Halagatti v. Chanabasawa  Satavirappa 


N esari (3), in which the question of a mort- 
gagee’s title to claim improvements was very 
carefully considered. - The argument was 
set up by the mortgagees in that case also 
that they could claim under section 51 of the 
Transfer of Property Act. This argument 
was definitely overruled by the learned 
Judges, and it was held that their claim 
rested simply upon equity and precedent. 
I also cannot help remarking that the learned ` 
Judges of the Bombay High Court must be 
held to have spoken with a greater weight 
of authority than that of a single Judge in 
the earlier case decided by the Punjab Chief 
Court. To my mind it is perfectly ,clear 
that in the present case the mortgagees are 
entitled to improvements hot by the opera- 
tich, or even on the analogy, of section 51 
of the Transfer of Property Act, but by an 
established principle of equity. 


e 

.I come now to deal with the more import- 
ant point as to whether the mortgagees are 
to be granted the cost of their outlay or the 
market-value of the improvements. he. 
learned Counsel for the defendants is unable 
to show me a eingle case in which*a mort- 
gagee has been granted the market-value of 
his improvement as it stood at the institu- 
tion of the suit. It might, òf course, be argu- 
ed that ifthe claim fell under esection 5% of 
the Transfer of Property Act, it would be go- 
verned by the second paragraph of that sec- 


(3) %7 Ind. Cas. 751! 43 B. Got 20 Bom, I, Re 
895. . 
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tion which lays down that "the amount to be 


paid dr secured in respect.of such improve- 
ment shall be the estimated value thereof 
at the time of eviction.” Now, I have al- 
ready held thab the present claim $s not one 
which is governed. by that section, and, 
apart from this, it is to my mind perfectly 
clear that the real meaning of the paragraph 
quoted above is to secure the mortgagor 
from a depreciation and not to give the mort- 
gagee the benefit of appreciation. It is a 


remarkable fact that, even in the Punjab 


ruling quoted above, where it was held that, 


section 5X applied to a mortgagee holding ` 


under a “bat bihwafa," and, though it was 
particularly noted that the present value 
was in excess of the actual outlay, the mort- 
gagee. was nevertheless only granted the 
actual sum disbursed by him. The learned 
Counsel for the defendants then argues that 
both in that case and in other precedents 
quoted it is merély laid down that the mort- 


gagee can recover at least the cost of his 


outlay. I cannot see, however, that we can 
assume that he is entitled to anything 
‘more. It is an outstanding fact that in no 
recorded precedent which I have been shown, 


' has'a mortgagee been granted the market- 


value of his improvement when it is in excess 
of the original outlay. Prab Dial Shah v. 
Bhat Sawaya Singh (4) and Rakht Kesh .v. 
Jawala Sahat (5) are: cases where only the 
original outlay has been allowed, and that 
principle has also been followed in more 
than one case by the Judicial Commissioner 
of. this Province. I must hold, therefófe, 
agreeing with the learned Divisional Judge, 
that the defendants are not entitled to the 
*present appreciated value of the property, 
but to the amount which théy expended in 
constructing it. 


2e I now turn to the contention that 
interest on the original outlay must be allow- 
ed. Asean authority for hig position, the 
learned .Counsel for the defendants has 
quoted the case Rahamatullah Beg v. Yusuf 
Ah (6). Thatcase does not appgar to me 
to be very parallel to the present one. 


(4) 67 P. R. 1893, l | 
d 5) 5% Ind Cas. 862 ;.78 P. R. 1919. e 
(6 £6 Ind, Cas, 635; 1a A. In J. Tap ` 
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It referred to an outlay om preservation of 


mortgaged property: in the. present case We 
are dealing, as I have shown absome length 


in paragraph I, with the question, ‘not of pre- ' 


servation but of improvements. it would 
be to my mind almost impossible to say that 
interest is equitably allowable on the cost 


of improvements as such. The improvements | 


are made for the primary benefit of the mort- 
gagee in possession, and the interest on the 
capital expended by him is clearly the 
amount of enjoyment and convenience which 


has resulted from the investment. The main, 


outlay in the present case was on the re- 
construction of the house in 1905. No evi- 


dence has been produced to show the extent 


of any repairs or alterations made in 1918. 
Fifteen years have, therefore, elapsed: since 
the outlay was undertaken, and the period 
is sufficiently long for the interest, 
reckoned in terms of enjoyment and 
convenience, to have made the investment 
a remutierative one to which no further 
interest is due. It might, of course, be 
argued that, even if the main construction 
is to be regarded as an improvement, the 
defendants can at least claim interest on 
such expenditure as merely replaced the 
mortgage security. I think it would be 
extremely difficult to separate their expendi- 
ture in this manner. There are a number 
of reasous against holding that any such 
interest’is equitably due. The defendants, 
although they put forward a claim to interest 
in the original pleas, certainly did not press 
this claim in the First Court. They were 
represented by Counsel, but the question of 
interest does not seem ever to have been 
mentioned. Nor, again, was this claim 
eyer put before the Divisional Court.. Fur- 
ther, the fact that the defendants are unable 


to produce any accounts of their expendi-. 


ture, seem to me to be fatal to the claim. 
If the principles of the Transfer of Property 
Act are to be followed, the mortgagees 
were bound under section 76 to keep ful 
and accurate account of sums spent by them. 
as mortgagees. I have already disposed 


of the argument that they were spending, - 


not as mortgagees Put as transferees, bena 


fide believing themselves to have a pro-, 


prietary title. Among other precedents 
which tell aguinst the grant of interest, Prabe 
Dial Shah v. Bhai. Sawaya «Singh (4) may 
be quoted, I do not consider that the cons 
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tention that the.mortgagees are entitled to (Original Suit No. 19 df 1920 on the file of 


interest is, in any way, established. 


Š À l 

_[Nore.—@he remainder of the judgment deals 

with the actual cost of ‘improvements which was 

pe toRs, 10,500 including mortgage-money.— 
d 


W. C. A. 


Order accordingly. 


MADRAS HIGH COURT. 
CIVIL REVISION PETITION No, 607 or 
1921. 
April 18, 1922. 
Present :—Mr. Justice Phillips. 
RAMACHANDRAM PILLAI—DEFENDANT 
—PETITIONER 
9er Sus 
NEELAMBAL ACHI—PLAINTIFE— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), ss. 10, 
Il3— Question in issue in two suits  same— 
Refusal to stay second suit — Revision. 


Where the question in issue in two suits is the 
same, and the digposal of that question in the 
First of the suits has the 
. disposing of the second suit, the refusal by the 
. Court to stay proceedings in the second suit 
. being in contravention of section ro of the Civil 


Procedure Code, amounts to an assumption of . 


. jurisdiction which the Court did not possess, and 
the High Court will under section 115 of the 
Code, set aside such order. 


Petition, under section x25 of Act V of 
1908, praying the High Court to *revise the 
‘order and judgment of the Court of the 
Ed Additional Subordinate Ju ge, 


anjore, at Maya*aram, in LA No. 280 . 


of 192x, in Original Suit No, 4 of 1921, 


In that case, however, 


effect, practically, of . 


the Court of the Subordinate Judge, 
Mayavaram). e 

Mr. K. Rajah Atyar, for the Petitioner. 

Messrs. o S. Viswanatha «iiyar and S. 
Srinivasa Atyar, for the Respondent. 
. JUDGMENT.—The same question is in 
issue in- both the suits, ¢.¢., the validity 
of the alienAtion by respondent -to 
petitioner, and the disposal of the issue in 
the first suit will practically dispose of the 
second suit, for petitioner does not dispute 
his liability under the mortgage ‘if ithe 
alienation is valid. The Subordinate Judge’s 
order refusing to stay proceedings, therefore, 
involves a question of jurisdiction, for he has. 


“assumed jurisdiction which is denied to him 


by section ro of the Code of Civil Procedure, 
It is argued for respondent that this Court 
has no power to interfere in revision with 
orders under section 10 of the Code of Civil 
Procedure, and reliance is placed ` on 
Sultanat Jahan Begam v. Sunday Lal (x). 
the order sought 
to be ‘revised was an order of stay and 
not a refusal to stay and thus thé Court 
has not assumed’ jurisdiction which it. did 
not possess. If the decision is meant to 
apply to all orders under section 10, Civil 
Procedure Code, J must, with all respect, 
dissent, for this High Court has consistently 
allowed revision in cases of mere 
interlocutory orders, and I: see no reason 
to refuse jurisdiction in this case. The. 
Subordinate Judge’s order is, therefore, ‘set 
aside and proceedings stayed in Original 
Suit No. "0 of 1920. Respondent will 
pay petitioner’s costs of this petition. 

V. N. V. S 


W. C. A. Petition allowed. 


(2) 58 Ind. Cas. 90; 42 A. 409; 18 Ar I. J. 431.- 





. INDIAN CASES. 


Së [1922 E 


- e DI 


SASHIKANTA ACHARYYA V? SABAT CHANDRA-RAI CHAUDHURI. | - 


CALCUTTA HIGH COURT..-- 
APPEALS FROM ORIGINAL DECREES Nos. 233 
AND 243 OF IOIQ. 

m August 25, I921. > . 
Present:—]Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Panton. ee 
Raja SASHIKANTA ACHARVYA— 
DECREE-HoLDER—J UDGMENT-DEBTOR 
~ APPELLANTS e 
|. - VEYSUS " 
Raja SARAT CHANDRA RAI CHAU-. 
DHURI-—RESPONDENT. ` 
. Decree, interpretation: of— Ambiguous — decree— 
Judgment, reference to—Suit for possession and 
mesne proftts—Decree ambiguous as to profits-—Pre- 
sumption—M esne profits—-Trespassers bona fide and 
_ mala fide— Interest, on mesne profits—Civil Pro- 
cedure Code (Act V of 1908), O. XX, v. 12-—-Exe- 
cution——Limitation, operation of. * ` 


“The decree, where necessary, may be interpreted 
by reference to the judgment to ascertain what 
the Court has really decided. (p. 8, col. 2.) 

Kali Krishna Tagore vw. Secretary’ of State 
for India in Council, 15 I. A. 186; 16 C. 173; 12 
ind. Jur. 413; 5 Sar. P. C. J. 237; 8 Ind. Dec. 
(N. S.) 115 (P. C), relied on. A 

Jagatjit Singh v. Sarabjit Singh, 19 C. 159; 
18 I. A. 165; 15 Ind. Jur. 749: 6 Sar, P. CJ. 
80; Rafique & Jackson's P. C. No. 125; 9 
Ind. Dec. (N. $.) 552 (P. C), Bhup Indar Bahadur 
Singh v. Bijai Bahadur. Singh, 27 Y. A. 209; 23 
A. 152; 2 Bom. LR 978; 5 C. W. N. 52 (P. CH 
Robinson v. Duleep Singh, (1879) 11 Ch. D. 798; 
‘48 L. T.'Ch. 758; 39 In T. 313; 27 W. R. 21, 
“May, In ve, (1884) 25 Ch. D. 231. at p. 236; 49 L. 
T. 770; 32 W. R. 337, Houston v, Sligo (Marquis), 
(1885) 29 Ch. D. 448; 52 L. T. 96, referred to. 

In*a suitfor recovery of possession of land with 


mesne profits, if there is any ambiguity, the pre- 


sumption might ‘well be made that the Court 
intended to allow mesne profits for the gpriod 
allowed by law. (p. 9, col. x.) 

Trailohya Nath Ray Chaudhuri v. Jogendra 
Nath Ray, 35 C. 1017, Utiamvam v. — Kishordas, 
24 B. 149; x Bom. I, R. 638; 12 Ind, Dec. (N. $.) 


637, Narayan Govind Manik ev, Sono Sadashiv, ` 


24 B. 345; 1 Bom. 
«764, referred to. 
Wise v. Rajendur Coomar Ray, 11 W. R, 200, 
Ram Manickya Dev v. Jaggunnath Gope, 5 C. 563; 
2 Ind. Dec. (N. S.) 966; Huronath Roy v. Indoo 
Boosun, Deb Roy, 6 W..R. Mis: 33, Ram Lochun 
v. Munsoor AU, xy W. R. 339, Janokee Nath v. 
Raj Krislo Singh, 15 W. R. 292, Bunsee Singh y. 
Miv:d Nuzuf AH Beg, 22 W. R. 328, Mon Mohun 
Sivhay v. Secretary of State for India, 17 C. 968; 
. 8 Ind, Dec. (N. S.) 1x91, distinguished. 
dn no case*can a plaintiff claimemesne profits 
for any period subsequent to an offer by the de- 
fendant to restore him possession. (p. 15, col. 2.) 
Ibbs v. Richardson, (1830) 9 A. & E. 849 at 
p. 853: r P. & D. 618; 8 L. J. Q. B. 126; 3 
Tur*102; 112 E. R. 1486; 48 R. R. 725, relied on. 
.  lshan Chandra v. Ainuddin Mia, 5 C. W. N. 720. 
Abbas v. Fassih-ud-dín, 24 C. 413. 12 Ind, Pee, 


I. R. 846; r2 Ind. Dec. (N. 8.) 


1 


|. (8. S.) 943, Malladi Rama Somayafulu "e Bruxda* 


' vanam Pramayya, 12 Ind. Cas 272; (911) 2 M. W. 
N. 258, Shambhu Nath ve Satish Chandra, 66 Ind. 
Cas. 49; 25 C. W. N. 369, referred to. 


. Interest sbonld ordinarily be afloged -on mesne 
. profits, though, inasmuch as the interest forms an 
. integral part of mesne .profits, the interest is as 


much in the: discretion of the Court as 
mesne profits themselves. (p, 15 col. 2.) 

. Grish Chunder’. Lahiri v. Shoshi Shikhaveswav 
Roy, 27 C. 951: 27 L A. 110; 4 C. W. N. 631, 10 
M. L. J. 356; 2 Bom. L. R. 709; 7 Sat P. C. T. 687 
I4 Ind. Dec. (N. 8.) 622 (P. C.) and  Harmanojo 
Narain Singh v.Ramprosad Singh, 6 C. L. J. 462 at 
p. 472, xelied on.  .... 

There is no uniform rule as. to the rate of interest 
allowable on mesne profits. (p. 15 col. 2.) 

Although all trespassers, whether bona fide or 
mala fide, are liable for mesne profits the bona fide 
trespasser may be allowed to deduct collection 
charges, while no such concession should be made 
infavour of a mala fide trespasser. (p. 16 col. x.) 

. Byjnath Pershad v. Badhoo Singh, to W. à 
486; 2 B. L. R. 16 (s. NJ); 1 Ind. Dec. (N. si 
1021, Mugun Chundey v. Surbesuy Chuckerbuily, 
8 W. R. 479, Altaf AR v. Lalji Mal, x A. 5x8 ; 
2 Ind. Jur. 500: 1 Ind, Dec. (N. S.) 408, Dakhina 
Mohan Roy v. Saroda Mohan Roy, 20 I. A. 160; 
21 C. 142; 17 Ind. Jur. 576; 6 Sar. P. C. T. 366: 
ro Ind. Dec (N. S.) 727 (P. C), Glenwood Lumber, 
Co, v. Phillihs, (1904) A. C. 405; 73 L. J. P. C. 
62; 90 L. T. 741; 20 T. L. R. 531, Green v. Biddle, 
(1823) 8 Wheaton (U. 8) tr; 5 Law. Ed. 547, 
referred to. Se 

Where the party in possession is not a trespasser 
at all, unt) his title is made void by entry, as where 
he holds ‘against the reversioner or remainderman 
by virtue of a fine levied by the tenant for life, 
mesne profits can onlv,be recovered from the date 
of such entry. (p. ro, col. 2.) l 

Compere v. Hicks, (1798) 7 T. R. 727; 101 E. R, 
"1221 and Hughes v. Thomas, (x811) 13 East 474; 
104 E, R. 454, referred to. ; 

The validity of an order made at one stage of a 
litigation, unless forthwith challenged by an appro- 
priate proceeding in a ‘superior tribunal, must 
be regarded as conclusive between the parties and 

‘cannot be questioned or collaterally attacked at a 
later stage. 4p. 9, col i.) ` 

Krishna Behari Roy v. Bunwari Lal Roy, 2 I. 
eA, 283; 1 C. r44; 25 W. R. 1; 3 Sar. P. C. T. 559; 


the 


"3 Suth R. C. J. 213; x Ind. Dec. (N. S) 93 (P. C), 


Mungul Pershad Dichit v. @yija Kant Lahiri, 8 
I. A. 123; 8 C. 5r ; x1 C. L. R. 1133; 4 Sar. P: C. J. 
249; 4 Ind. Dec. (N. 8.) 32 (P. C), Ram Kirpal v. 
Rup Kuari, xx I. A. 37; 6 A. 269; 4 Sar. P. C. J. 
489; 3 Ind. Dec. (N. S) 718 (P.C.), Beni Ram v. 
Nanhu Mal, 11 Y. A. 181; 7 A. 102; 4 Sar. P. C. J. 
564; 4 Ind. Dec. (N. Si 138 (P. CH, George Henry 
Hook v. Administrator- General of Bengal, 60 Ind. 
Cas. 631; 48 I. A. 187; 33 C. L. J. 405; 19 A. I. 
J. 368 ; 40 M. L. J. 423: 29 M. Ty. T. 336 ; (1921) 
M. W. N. 313; 3 U. €. L, R. (P. C) 77: 23 Bom. 
L. R. 648; 25 C. W. N. 915; 14 L. W. 221; 48 
C. 499 (P. Ch  Rajeswava Sethupati | Averggl 
v. Veiusami Tevar, 59 Ind. Cas. 880; 25. C. W, N. 


581; x9 A. L. J. 168; 40 M. I. T. 197; 13 L. W. 290; ` 
- (921) M. W. N. 523.33 COLD. 
, R^ 70x 29 M. h Ty 345 (P. C.), referred to,’ e 


. 218 ; 23 Bom. 1, 


man Chandra, 36 Ind. Cas. 460; 24 C. L. J. 
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The term “flecree”’ in ‘section 211 of the Ciyil 
Procedure Cede of 1882, or O. XX, t. 12 of the Code 
of 1908, signifies the ultimate decree which alone 
has operative force aud is capable of execution. 
(p. 11, col. 29 ° 

Ram Charan v. Lakhi Kani, 7 B. L. R. 704 
at p. 417; 16 W. R. r (F. B), Avunachella s. Velu- 
dayan, 5 M; H.C. R. 215, Mukammad Sulaiman 


v. Muhammad Yar Khar, ix A. 267; A. W.N.’ 


(1889) 55; 13 Ind. Jui. 427; 6 Ind. Dec. IS 8.) 
598 (F. B.), Kristo Kinkur Roy v. Rajah Burroda- 
caunt Roy, 14 M. I. A. 465; 17 W. R. 292; 10 B. 
I. R. ror: 2, Snth. P. C. J. 564; 3 Sar. P. es 
62; 20 E. R. 860. Luchmun Persad Singh. v. 
Kishun Persad Singh, 8 C. 218; 4 Shome TR. 
261; to C. Jy. R. 425; 4 Ind. Dec. (N. S.) 140 (F.B), 
Pitts v. La Fontaine, (1881) 6 App. Cas. 482 ; 59 I. 
J. P. €. 8;43 L. T. 519, Muhammad Sulaiman Khan 
v. Fatma, 1x À. 314; A. W. N. (1889) 107; 6 Ind. 
Dec. Ind. (N. s.) 628 (P. C), Rameswar v. Bhaba 
Sundari Debi, s Ind. Cas. 304: 11 C. L.J. 8r, 
Aghova Kumar v. Mahomed Musa, 5 Ind. Cas. 723: 
rr C. L. J. 155, Brija Lal Singh v. Mahadeo 
` Prasad, 12 Ind. Cas. 669; 13 C. L.-J. 432; 17 C. W. 
N. 133, Gajraj Mati v. Shami Nath, 36 Ind. Cas. 
307; 39 A. 13; 14 å. L. J. 853, Kailash Chandra 
Basu v. Girija Sundari Debi, x4 Ind. Cas. 299; 39 
C. 925; 16 C. W. N. 658, Chandra Kantav. Laksh- 
517 
2r C. W. N. 430, Brij -Narain v.  Tejbal Bikram, 
6 Ind. Cas. 669; 37 I. A. 70:32 A. 295 ; ITC. L. 
J. 560; 14 C. W. N. 667; 7 A. L. J. 507; 12 Bom. 
L. R. 444; 8 M. L. T. 55; 20 M. L. J. 587; (1010) 
M. W.N. 392 (P. C) and Kartic Chandra v. 
Nilmani Mondal, 32 Ind. Cas. 931; 20 Cc. W. N. 
686, Hukam Chand (Juscurn Boid) v. Pirthi- 
. chand Lal, 50 Ind. Cas. 444; 23 C. W. N. 721, 
36 M. L. J. 557; 21 Bom. L. R. 632; (1919) M. W. 
N. 258; 30 Č. L. J. 7x; 46 C. 670; 26 M. Iu T: 
13x: 10 L. W. 416: 27 A, L. J. 514: 49 LA. 52 
(P. C), Bejoy Chand  Mahatab v. Tinkari 
Banerjee, 58 Ind. Cas. 741; 24 C. W. N.6r7, Jayanti 
Venkayya v. Damisetti Sathiraju, 64 Ind. Cas. 470; 
44 M. 714; At M. L: J. 117; 14 L. W. 180, Satuvajs 
Balajirao v. Sakhar.al, 26 Ind. Cas. 754; 39 
B. 175; 16 Bom. L. R. 778, Trailokyz Nath Roy 
Chaudhurl v. Jogendia Nath Ray, 35 C. 1017, 
referred to. 
Nand Kumar Singh wv. Bilas Ram Marwart, 
43 Ind. Cas. 855; 3 P. L. J. 116; (1917) Pat. 377; 
4 P. L. W. roo, reliel on. : 


e 

Patuk Nath v. Munni Dei, 23 Ind. Cas. 644; 4I 
I. A. 104; 36 A. 284; 19 CQ. ls J.574;18 C. W. N. 
740 ; 12 A. L. J. 596 ; 16 Bom. L. R. 360; 27 M. 
L. J. 1; 16 M. L. 2 MIS SE L. W. 720 ; (1914) M. W. 
N. 437 (P. C), Abdul Majid v. fawahur Lal, 23 
Ind. Cas. 649 ; 36 A..350; 19 C. L. J. 626; 12 A. T. 
: . 16 Bom. L. R. 395; 18 C. W. N. 963; 27 
M. L. J. 17: 014) M: W. N. 485; 16 M. I. T 443 
r L. W. 483 (P. C and Patloji v. Ganu, 15 B. 3704 
8 Ind. Dec. (N. S.) 252. Bhola Nath v. Kanti 
Chunira, 25 C. : I; I3 mem 
(x; S.) .208, Syam. Mandal v. Sati Nath, 38 Ind. 
Cas. 493; 44 C. 954; 21 C. W. N. 778; 24 C. L. f. 


soon as it i* passed, the only operative decree Le 


tween the parties. To assign to tbe term “decree ' 
in section 21r of the Code of 1882, or iu O. X Z,r. 12 
of the Code of 1908, different significations to suit 
different combinations*of events would he legis: 
lation and not interpretation. (p. 14 col. 2.) 


Appealsagainst the decree af the Subordi- 
nate Judge, Rajshahi, dated .the r8th 
June 1919. 

. Babus Joges Chunder Roy, Gobinda Chunder 
De Roy, Bhupendra Chunder Guha and 
Pramatha Nath Banerjee, for the Appellant in 
No. 233 and for the Respondent in No. 243. 

Babus Basant Coomar Bose, Priya Sankar 
Majumdar and Rama Prosad Mookerjee, for 
the Respondent in Not 233 and for the Appel. 
lant in No. 243. 

JUDGMENT.—These two appeals are 
directed agajnst a, decree for the ascertain- 
ment of mesne profits in continuation of a 
suit for recovery of possession: of land with 
mesne profits. Neither the judgment-debtor 
nor the decree-holder has been. satisfied 
with the decision of the Subordinate Judge; 


‘the former considered the amount awarded 
as excessive, while the latter deemed the. 


amount inadequate. 


Consequently, both 


the parties have appealed, and all the points 


in controversy between them have been 
elaborately re-argued in this Court. Upon 
one material point, however, .the parties 
have, since the close of the arguments, wisely. 
come to an agreement, as will presently 
be explained, and the matters which actuallv 
require our decision have thereby been sub- 
stantially reduced to a narrow compass. 
The subject matter of the litigation was 
agearea of 2720 bighas, approximately, which 


“the plaintiff claimed as included in Mouza 


Shyampur, Paharpur, within his Zemindari 
Mahal No. 218. The defendant claimed that 


the lands app@rtained to and had been per-. 


manently settled as Mahals Nos. 219 and 45 
of which he was the proprietor. ‘The plaintif 
was the purchaser of Mahal No. 218 ata 
sale for arrears of revenue held on the r4th 
January i891 and ‘confirmed on dhe 15th 


March 1891." The plaintiff instituted the . 


present suit for recovery of possession and 
mesne profits on the 23rd December 1903 
The suit*was decreed by the Subordinate 
Judge onthe 27th March, 1905. On appeal 


.to this Court the decree of the Subordinate 


* 222, distinguished: Judge was confirmed on the 22nd May 19083 


The. defendant thereupon appealed to His 


rns , te of the ultimate dectee, s s DNE pr ! 
*. ‘Sime runs from the date o Majest in Council, with the result that the 
. e z P : e 


which terminates tHe litigation and becomes, as 
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Judicial Committee held on the%oth July 
I914 that the judgment and decree appealed 
from “should stand and that the appeal 
should be dismissed with costs. The judg- 
ment of the Judicial Committee is reported 
as Surja Kanta v. Sarat Chandre (1). The 
order in Council was made on the roth August 
1914. The decree-holder thereafter made 
the present application on the 13th Decem- 
ber 1915 for assessment of nfesne profits in 
execution of the Order of His Majesty in 
Council. He prayed that possession of the 
decretal lands might be delivered to him and 
that mesne profits might be decreed so as to 
cover a period of three years before the insti- 
tution of the suit and the period from the 
date of the institution of the suit to the date 
of delivery of possession. After a full en- 
quiry, the Subordinate Judge has assessed 
mesne profits at Rs. 85,916; of this sum 
Rs. 41,712 represents the principal amount 
and Rs. 44,204 the interest thereon. ‘The 
period for which mesne profits have been 
allowed extends from the 23rd December 
1899, that is, from three years prior to the 
institution of the suit, to the Ist April 1917, 
when possession was delivered to the decree- 
holder. This decree has been assailed be- 
fore us on six grounds, namely, first, that 
the decree for mesne profits as made in the 
suit is vague and incapable of execution; 
secondly, that the plaintiff is not entitled to 
mesne profits for any period antecedent 
to the suit; thirdly, that the plaintiff is not 
entitléd to mesne profits for any period subse- 
quent to three years from the date of the 
decree made by the Subordinate Judge*en 
the 27th March 1905 ; fourthly, that, in any 
event, the plaintiff was not entitled to mesne 
profits after the 18th November 1916 when 
the defendant relinquished possession of the 
decretal lands; fifthly, that interest should 
not have been allowed on the profits at the 
rate,of 12 per cent. per annum, and sixthly, 
that the mesne profits have been calculated 
on an ersoneous basis and without adequate 
enquiry., 
As regards the first ground, we gare of 
opinion that theedecree for mesne profits 
made in the suit is neither indelnite nor 
. + 


(1) 25 Ind. Cas. 309; 20 C. L. J. 563; 18 C, 
W. N. 1281; 16 M.L. T, 290; 27 M. L. J 365;1 L. 
bc Eech (1914) M. W. N. 757; 16 Bom. L. R 925 


incapable of execution. As pointed out by the 
Judicial Committee in Kahi Krishna Tagore 
v. Secretary of State for India in Council (2), 
the decree where necessary may be inter- 
preted by reference to the judgment. ‘The 
decree made by the Subordinate Judge on 
the 27th March 1905, was in these terms: 
“that the claim for mesne profits be decreed, 
the amount of which will be ascertained in 
the execution department." This decree, 
it will not be overlooked, was made when the 
Civil] Procedure Code of 1882 was in force 
and was expressed in terms familiarly used 
at that time. The claim was set out in the 
decree in the same terms as in the plaint 
and was formulated as follows : “that mesne 
profits for the disputed lands described in 
the schedule, for three years previous to the 
institution of the suit and also for the p:riod 
after the institution of the suit till date af ob- 
taining possession, may be ascertained, and a 
decree may be passed for the same, together 
with interest on the same for each year at 
the rate of one per cent. per month." There 
is manifestly no indefiniteness about the 
claim for mesne profits. The decision in 
Wise v. Rajendur Coomar Roy (3), which was 
followed in Ram Manichya Dey v. Jugsunnalh 
Gope (4), is clearly distinguishable, and no 
useful purpose would be served by an attempt 
to test whether the decree for mesne profits 
made in this suit is indefinite and incapable 
of execution by reference to observations 
made with regard to a decree made in an- 
other suit and expressed in different terms, 
The cases mentioned, as also the decisions in 
Huronath Roy v. Indoo Bhoosun Deb Roy (5), 
Ram Lochun v. Munsoor Ali (6), Janokee 
Nath v. Raj Kristo Singh (7) and Bunsee 
Singh v. Mirza Nuzuf Ali Beg (8), merely 
show that in executing a decree for mesne 
profits, the terms of the decree as to the 
period during which meSne profits are 
to be allowed must be stiictly edhered 
to; substantially to the same effect 


(2) 151A 186; 16 C 173; 12 Ind. Jur. 413: 5 Sat; 
P. C. J. 237; 8 Ind. Deg (N. $) 115 (P. CH 

(3) xr W. R. 200. ` 
^ (4) 5 C. 563; 2 Ind, Dec. (N. si 966, 

(5) 6 W. R. Mis. 33. 

(6) rii W. R. 339. 

(7 1:5 W. R. 292. e T 

(8) 22 W.R, 328. ? 


+ 


405; I9 A. 
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Secretary of State for India (9). If there were 
any ambiguity, the presumption might well 


De made tha? the Court intended to allow 
mesne profits for the period allowed by law; ` 


Tratlokya Nath Roy Chaudhri v. Jogendra 


Nath Ray (xo), Uttamragn v. Kishordas (11); 


Narayan Govind Manik v. Sono Sadashiv(12). 
We hold accordingly that there is no real 
substance in the first contention of the judg- 
ment-debtor-appellant. Indeed, the decree- 
holder has argued that the decree for mesne 
profits as made in the suit is so definite and 
specific, that none of the questions raised 
by the judgment-debtor (except the question 
of amount) is really open for discussion. 
We are not prepared to accept this extreme 
contention. It is not disputed that the vali- 


'dity of an order made at one stage of a litiga- 


tion, unless forthwith challenged by an appro- 
priate proceeding in a superior tribunal, 
must be regarded as conclusive between the 
parties and cannot be questioned or colla- 
terally attacked at a later stage; see Krishna 
Behari Roy v. Bunwart Lal Roy (13), 


JMungul Perhsad Dichit v. Grija Kant Lahiri 


(14), Ram Kirpal v. Rup Kuari (15), Beni 
Ram v. Nanhu Mal (16), George Henry Hook 
v. Administrator-General. of Bengal (17), 
Rajeswara Sethupati Avergal v. Velusami 
Levar (18). On the other hand, reference 


17 C. 968; 8 Ind. Dec. (N. s.) 1191. 


35 C. 1017. 
24 B. 149; 12 Ind. 


(9) 


(10) 


(11) I Bom. L. R. 638; 


.Dec. (N. 8.) 637. 


(12) e B, 345; 1 Bom. L. R. 846; 12 Ind. Dec. 
(N. 8.) 7 
(13) 
P.C. J. 559; 3 Suth. P. C. J. 
(N. $.) 93 (P. C.). 
(14) 81. A. 123; 8 C. 51; ir C. i tee 4 Sar. 


de A 2834 I C. 144; 25 W. R. 1; 3 Sar. 
213; I Ind. Dec. 


TP. C. J. 249; 4 Ind, Dec. (N. s.) 32 (P. C 


Dal II I. A. 37; 6 A. SC 4 Sar, P. C. J. 489; 


3 Ind. Dec. (N. 5) 718 (P. C 


(16) irl. A; 181; 7 A. 102: 4 Sar. P. C.J. 564; 4 
Ind. Dec. (x. s.) 138 iP. C.). 

(17) 60 us Cas. 631; 48 I. A. 187; 33 C. L. J. 
L. J. 366; 40 M.eL. J. 423; 29 M. L.T. 
336; (1921) M. W?N. 313: 3 U. P. L. R.e{P. C.) 17; 
23 Bom. L. R. 648;25 C. W. N. 915; I4 L. W. 221; 


:48 C. 499 (P. ©). 


(18) 59 Ind. Cas. 880; 25 C. W.N. 581; I9 A. L. 
me 168; 40 M. L: J 1974 sis L. W. 290; (1921) M. W. 
* N.e5t; 33 C. E T 218; 23 Bom, L, R ze 29. > Lr 
AR. 345 (P. C 
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| SASHIKANTA ACHARYYA Jw, SARAT CHANDRA RAT CHAUDHURE, 
is the decision in Mon Mohun Sirkar v. 


may t anl be ntade to.the judgment 
in the suit to interpret the decree amd to 
ascertain what the Court has really decided; 
see Kali Krishna Tagore v. Secretary of State 
for Indiain Council (o), Jagatjit Singhv. Sarab- 
jut Singh (19), Bhup Indar Bahadur Singh v. 
Bijat Bahadur Singh (20). That such reference 
to the judgment, and if need be, to the plead- 
ings is justifiabhe, is also clear from the deci- 
siens in Robinson v. Duleep Singh (21), May, 
In re (22) and Houston v. Sligo (Marquis) (23). 
Now, when we examine the judgment of the 
Subordinate Judge in the suit it becomes 
manifest that the only*question he determin- 
ed was the liability of the defendant for 
mesne profits, He did not consider the 
annual income, the period of time and the 
rate of interest,—elements which must be 
determined before the actual amount of 
mesne profits can be assessed. Consequent- 
Iy, the decree of the Subordinate Judge, as 
interpreted by his judgment, leaves no room 
for controversy that when he directed that 

"the claim for mesne profits be decreed, 
the amount of which will be ascertained in 
the execution department," he decided 
nothing beyond this that the defendant was 
liable for mesne profits and that the questions 
of annual income, period of time and rate 
of interest, which are all essential factors 
for the ascertainment of the "amount," were 
left open for investigation at a later’ stage. 
See Makund Singh.v. Saraswati Debt (24). 
The first objection taken by tbe judgment- 
debtor consequently fails. 

$s regards the second ground, the judg- 
ment-debtor has contended that he should. 
not be made liable for mesne profits for any 
period antecedent to the institution of the 
suit: indeed, it has even been ‘argued 
that he should not also be made liable for 
the period of pendency of the suit in the Court 
of first instance.. It has been urged that» he 
was a bena Jide trespasser, and, in this connec- 

9 


(19) “19 C. 159; 18 I. A. 165; 15 Ind, Ré 749; 
6 Sa: P. C. J. So; Rafique andd ackson's P. C. No. 
125; 9 Ind. "Dec. (N. sl 552 IPC e 


(20) 27 e 23 A. 152; 2 Bêm. In R.'978; 
5C WN. P.C). 
Ze TONS E Ed pd 798; 48 M J. Ch. 758; 
39 L. T. 313; 27 W. 
(22) (1884) 7 Ch. SN p at p. 235; 49 Zi TN 
770; 32 W. R. 
(23) 4885) E Ch. D. 448: 52 L. T 96. - 
(24) 51 Ind, Cas. 98; 29 e L... J. 2450 A 


~~ 
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tion, reference has been made to the decision 
of this Court, dated the ryth March 1877, in 
a suit instituted by one Amarchand Lahatta 
{at that time interested in Mahal No. 218) 
against the plaintiff in the presept litigation 
(who was then, as now, interested in Mahals 
Nos, 219 and 45). In that suit, the boundary 
‘line between the estates held by the rival 
claimants was determined.» The appellant 
contends that he was in possession of the 
disputed lands by virtue of the decision in 
‘that suit; but thisis not quite accurate, for 
. the evidence in the suit made it abundantly 
clear that he had overstepped the boundary 
as demarcated in the earlier litigation. This, 
however, is not very material. The plaintiff, 
as purchaser of the estate Ng, 218 at a sale 
‘for arrears of revenue, was not concluded by 
the decree in the. previous litigation, as he 
‘did not derive his title from the defaulting 
proprietor but took the estate from the 
Crown as it stood at the time of its inception 
as a permanently settled estate. The investi- 
gation in the present litigation shows that 
the delineation of the boundary in the earlier 
suit was’ incorrect, and that, in substance, 
is the basis of the decision of the Judicial 
Committee. The plaintiff is consequently 
entitled to recover with mesne profits what- 
ever tract of land has been found to have 
been included in fact in the estate exposed 
-for sale by the Revenue Authorities. By no 
fiction of law can we hold that the appel- 
lant was lawfully in possession under the 
colour of the decree in the previous suit 
after the revenue sale had actually taken 


. place, which transferred the title to the 


purchaser with retrospective effect from 
the date of default whereby the interest of 
the defaulting proprietor’ in the estate 
¿Was in essence determined, as stated 
by Lord Atkinson in Surja Kanta 
v* Sarat Chandra (x). 
quently no analogy between the present 
case ahd the litigation whigh culminated in 
the «lécision of the Judicial Committee in 
` Banwari Lal v. Mahesh (25). That is an 
authority for “the proposition that where, 
im a.suit by the sons to set aside an aliena- 
tion by their father, a conditional decree 
“ for possession on payment of portion of the 


AN 
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(25) 49 Ind. Cas. 540; 45 I. A 284;j. Ar A 63; 
O. C 228; 23 C. W, N 577; 6 Q. L..J 168; (1919) 
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Consideration found to be binding on the 
estate is passed, the sons are not entitled 
to mesne profits, as the possession of the 
alienee was not unlawful. “Te the same 
effect is the decision of the Madras High 


“Court in Ganesa Joer v. Amirthasamt 


(26); seealso Bhirgee Nath v. Narsingh Tewart 
(27). Nor can the appellant invoke the 
aid of the principle that, where the party in 
possession is not a trespasser at all until his 
title is made void by entry, as where he 
holds against the reversioner or remiander- 
man by virtue of a fine levied by the tenant 
for life, mesne profits can only be recovered - 
from the date of such entry; Compere v. Hicks 
(28), Hughes v. Thomas (29). The decision 
in Peruvian Guano Co. v. Dreyfus (30), which ` 
was applied by the Judicial Committee in 
Dakhina Mohan, Roy v. Saroda Mohan Roy 
(31), also does not advance the contention 
of the appellant, and the same observation 
apples to Livingstone v. Rawyards Coal Co. 
(32) and Palmer v. Wick Steam. Ship- 
ping Co. (33) There is futther no 
shadow of an imputation of laches on the 
part of the plaintiff, as-there was in the case 
of Juggernath Sahoo v. Syud ‘Shah Mahomed 
Hossein (34), where the Judicial Committee 
disallowed mesne profits antecedent to the 
suit, It has been ingeniously argued, how- 
ever, that the appellant as an adverse’ pos- 
Sessor was an encumbrancer, and that till he 
had notice, by institution of this suit, that 

the purchaser at the revenue sale desired ` 
to annul his incumbrance, his possession was 


lawful, and he could not be held liable for 


mesne profits. In support of this position, 
the appellant has invoked the aid of the 
decisions in Ram Ratan Kapali v. Aswini 
Kumar Dutt (35) and Darsan Singh v. 


35 Ind. Cas. 475; 39 A. 61; x4 A. Ty. J 1261, 
(1798) 7 T. R 727; ror E. R. 1221. 
(29) n 13 East 474; 104 E. R. 454. 
. (30) (1892) A. C. 166; 6r L. J. Ch. 749; 66 Ly 
T. 536; 7 Asp. M. C. 225. 
(31) 20 I. A. 160; 21 C. x42; 17 Ind. Jur. 576; 
6 Sar P. C. J. 366; 10 Ind. Dec. (N. s.) 727(P. CH, 
(32) (880) 5 A. Č. 25 at p. 30; 42 1. T. 334; 
28 W. R. 357. s 


(1894) A. C. 318; 6 R. 245; 71 L. T. 163.» 
14 B. L. R. 386; 23 W. R. 99; 2 1. A 48; 
3 Ge WE D ih 479 Cee a E e 
.. (35 nd. Cas. 69; 37 C. $59; xz C. ku T. 503; 
I4 C Ws N, 849. wi x 3 s go 4 vi i J E d 
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Bhawani Daf (36) which, on examination, 
-are found to be clearly distinguishable and 
of no assistance whatever to his contention. 
.In these cage the person iu possession was 
an under-tenure-holder. “The purchaser at 
the revenue sale brought a suit for ejectment 
and mesne profits. It was ruled that for the 
* .period antecedent to the suit for annulment 
of the incumbrance, the possession of the 
under-tenure-holder was not wrongful and 
‘that the purchaser at the revenue sale was 
. not: entitled to claim by way of damages for 
use and occupation any sum in excess of 
“what actually represented the rent payable 
.by the under-tenure-holder. This principle 
‘clearly. cannot be applied to an adverse 
‘possessor, who occupies the land without 
«payment of rent to the proprietor, as if he 
‘were the holder of a valid rent-free grant. 
‘If the contention of the appellant were to 
prevail, the result would be entirely different 
from what happened in Ram Ratan Kapali v. 
Aswint Kumar Dutt (35) and Darsun Singh 
v. Bhawani Das (36). In those cases, the 
xinder-tenure-holder was made. to pay to the 
purchaser at the, revenue sale rent for 
the lands in his occupation ; here the appel- 
lant, who was in possession without title, 
would be in a more advantageous position 
and would.escape all payment to the right- 
ful owner for the period antecedent to the 
suit. In this view, it is needless to consider 
whether the appellant was an éncumbrancer, 
‘as held in numerous decisions which will be 
-found reviewed in Kalikananda v. Biprodas 
“Pal (37), Iskan Chandra Bakhsh v. Sefatulla 
` Sikdar (38) (Letters Patent Appeal No. 49 
“of 1920, decided.. by Mookerjee and 
Panton, JJ., on the r8th August 19217), 
Prasanna Kumar Dutt v. Janendra Kumar 
. Dutta (39) aud Debt Saran Singh v. Rajbaas 
Nath Dubey (40), or became a co-proprietor 
-of the defaulting estate, as indicated in 
“Kumar Kalanand Singh v. Syed Sarafat 
“Hossein (41), Rahim-ud-din v. Bhabangana 


"oe 19 Ind. Cas. 974; 17 C. W. N. 984. 

: (37) 26 Ind . Cas. 436; 21 C. L. J. 265; 19 C. 

oW. N. 18. 7 : e . 

- (38) 68 Ind. Cas. 219; 35 C. L. Je 36; 26 C. 

e W. N. 703. s 

- (39) ar Ind. Cas. 8or; 43 C. 779. 

e (4°) 43 Ind. Cas. 895; (1918) Pat r34; 5. P. L. 
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Debya (42), Baikuntha Nath v, Basanat 
Kumari Dasi (43), Aftar Ali v. Brojendra 
Kishore. Roy (44) Jitendra Kumar’ Pal 
v. Mohendra Chantira (45) and Mohim 
(460). In 
either viw, the  essential* fact remains 
that, as occupier without title and without 
payment of rent, the appellant was bound 
to surrender possession of the disputed lands 
to the revenue sale purchaser when the sale 
was confirmed on the 15th March 189r. 
From that date onward, he must be.deemed 
to have unlawfully kept the purchaser out 
of possession. Consequently, he has no 
shadow of a grievance when he is called 
upon to pay mesne profits from the 23rd 
December 1899 which enables him to escape 
reimbursemeitt of profits for more than eight 


. years, which in justice belonged to the pur- 


chaser but: which he has managed to 
appropriate and retain. In our jüdgment, 
the second ground cannot be sustained on 
any conceivable principle either of law or 
of justice, equity and good conscience, and 


must consequently be overruled. 


As regards the third ground, the: appel-. 
lant has argued that the decree-holder can 
be allowed.mesne profits only up to the expiry 
of three years from the date of the decree . 


.made by the Subordinate Judge on the 27th 


March 1905. Section 211 of the Civil Pro- 
cedure Code of 1882, which was in force when 
the decree in this suit was made, was in the 


. following terms: “When the suit is fer the 


recovery of possession of immoveable prop- 
erty yielding rent or other profit, the Court 


. may provide in the decree for the payment 
.of rent or mesne profits in respect of such 


property from, the institution of the suit 
until the delivery of possession to the party 
in whose favour the decree is made, or until 
the expiration of three years from the dafe 
of the decree (whichever event first occurs) 


. with interest thereupon at such rate ag the 


Court thinks fit." The respondent contends: 
that the term “decree” signifies the'ultimate 
decree which alone bas operative force and is 
capable of execution.. This argument is 
supported by the decisión of the Patna 
o . 
. * 
(42) 1 Ind. Cas, 8r; 13 C. W. N. 407. 
(43) 34 Ind. Cas. 946; 23 C. L. J 151. 
(44) 37 Ind. Cas. 252; 24 C. L. 3 60o. ` 
(45) 37 Ind. Cas, 239; 24 CeL. J. 62. ó 
(46) 39 Ind. Cas, 213; 25 C. L. J. 99; 27 C, W, 
N, 539i 44 C. 412, |. MC 
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High Court in Nand Kumar Singh v. Bilas 


Ram Marwari Lat, which is precisely in 


point and accords with the decision of this 
Court in Trailokya Nath Roy Chaudhri v. 
Jogendra Nath Ray (10). In ‘that case, the 
decree of the primary Court was made on 
the 28th November 1905 and allowed re- 
covery of possession with mesne profits from 


‘the date of the decree to thesdate of recovery 


of possession. This decree was con- 
‘firmed by the High Court on appeal on the 
14th May 1907 and an appeal therefrom 
to His Majesty in Council was dismissed 
by the Judicial Committee on the 7th March 
1913. It was ruled by the Patna High Court 


that the only decree capable of execution 


was the Order in Council and that mesne 
profits should be allowed up td the expiration 
of three years from the date of such order. 
In support of this position,’ reliance was 
placed upon the decision of the Judicial 


Committee in Bhup Indar Bahadur Singh 


v. Bijat Bahadur Singh (20) which shows 
‘that, for the purpose of interpreting 
section 211 of the Code of 1882, or 


- O. XX, r. 12 of the Code of 1908, the 


term  ''dectee" in such circumstances 
must be taken to mean the decree made by 
the Privy Council. We may usefully re- 


call here the lucid exposition given by Mr. 


Justice Dwarkanath Mitter in Ram Charan 
v. Lakhi Kant (48) of the true effect of the 


. disposal of an appeal upon the decree of 


the primary Court: "If the decree of the 
lower Court is reversed by the Appellate 
Court, it is absolutely dead and gone; if, on 


the other hand, it is affirmed by the Appel- : 


late Court, it is equally dead and gone, 
though in a different way, namely, by being 
merged in the decree of the superior Court 


which takes its place for all intents and. 


purposes. Both the decrees cannot exist 
simultaneously." This is in accord with the 
view expounded by Scotland, C.J., in Aruna- 
chella y. Veludayan (49), and was subse- 


quently adopted by the majerity of the Full 


Jj 


Bench in Muhammad Sularman v. Muham- 
mad Yar Khan (50) where the observations 


| 
(47) ^43 Ind. Cas. 855; 3 P. L. 7. 116; (1917) 
Pat. 377; 4 PB. L. W. 100. 
(48) "DL, R: 704 at p. prono R. 1 (E.B)). 
49 SM D C. R. 
(50) ii å. 267 (F. B.); ra Ww. N. (1889) 55; 13 
SC Ind, 427; 6 Ind. Dec. (N, el, 598.. .* 


of the Judicial Committee in ‘Kristo Kinkur 
Roy v. Rajah Burrodacaunt Roy (51) were 
explained. This principle has been repeated- 
ly approved, and illustrations od its applica- 
tion will be found in Luchmun Persad Singh 
v. Kishun Persad Singh (52), which was 
decided by a Full Bench of this -Court and 
followed the decision of the Judicial Com- 
mittee in Pitts v. LaFontaine (53), Muhammad 
Sulaiman v. Muhammad Yar Khan (50) 
aul Muhammad Sulaiman Khan v. Fatıma 
(54), which were decided by two Full Benches 
of the Allahabad High Court, and Rameswar 
v. Bhaba Sundart Debt (55), Aghora Kumar 
v. Mahomed Musa (56), Brija Lal Singh v. 
Mahadeo Prasad (57) Gajraj Mati v. Shami 
Nath (58), Kailash Chandra Basu v. Girija 
Sundari Debi (59) and Chandra Kanta v. 
Lakshman Chandra (60), which review many 
of the earlier decisions on the subject 
and show that the doctrine is supported 
by the judgment of the Judicial Com- 
mittee in Brij Narain v. Tejbal Bikram 
(67). The decisions of the Judicial 
Committee in Batuk Nath v. Munni Det 

(62) and Abdul Majid v. Jawahir Lal (63), 


(5x) r4 M. I. A. 465; 17 W. R. 292; 10 BOL. R. 
ror; 2 Suth. P. C. J. 564; 3 Sar. P. C. J. 62;.20 E. 
R. 860. 

(52) 8 C. 218; 4 Shome I, R. 261; 10 C. L, R. 
425; 4 Ind. Dec. (N. S), 140 (F. B.). 

PN DM 6 App. Cas. 482; 50 L. J. P. C. 8; 43 


RE A i A. 24 A. W.N. (1889) 107; 6 Ind. Dee, 
(N. s. 628(F. B.). 


(55) 5 Ind. Cas. 304; Ir C. bo. 81. 
e (50) 5 Ind. Cas. 723; 11 C. L. T. 155. 

(57) 12 Ind. Cas. 669; 15 C. Ty. J. 432; 17 C. W. 
N. 133. e 

(58) 36 Ind. Cas. 307; 39 A. 13; 14 A. L. J. 853. 

(59) , 14 Ind. Cas. 299; 39 C. 925; 16 C. W. N. 658. 

(60) 36 Ind. Cas. 460; 24.C. L. J. 517; 21 C. Ww. 
N. 430. 

(60x) 6 Ind. Cas. 669 37 I. A 70; 32 A 295; rr C. 
L. J. 560; rg C. 2 N. 667; 7 A. I, "3 507; 


12 Bom. L. R. Aaai8 M. L. T. 57; 20 M. L. J. 587; 
(rog1o) M. W. 392 (P. C). ; 
(62) 23 Tid. Cas. 644; 41 I. A roy; 36 A. 284; 
19 C. L. J azg 18 C.eW. N. 740; 12 A. Ss J. 596; 
16 Bom. je R.:360; 27 M. L. J. z; 16 M. LI. T. 1 

EL. W. 729; (1914) M. W. N. 437 (P. C). 

(63). 23 Ind. Cas. 649; 36 A. 350; 19 C. L.J. 626: 
12. A. L. J. 624; 16 Bom. L. R. 305; 18 C. W. Ne 
963; 27 M. = J. 17; (rata) MW. NM. 485; 16.M. T, T 
44$ 1 L. W. 483 (P. Q). 
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are clearlye distinguishable, as based on a 
recognition of the principle that. dismissal 
of an appeal fer default is not an affirmance 
of the decrée; to the same class belong the 
decisions in Patlojt v. Ganu (64), Bhola Nath 
v. Kanti Chundra (65), Katlash Chandra 
Basu v. Girija Sundert Debt (59) and 
Syam Mandal v. Satt Nath (66). These 
decisions do not militate against or weaken 
the effect of the two decisions of the Judicial 
Conimittee in Kristo Kinkar Roy v. Rdjah 
Burrodacaunt Roy (51) and Brij Narain v. 
Tejbal Bikram (6x). The decisions in Karttc 
Chandra v. Nilmani Mondal (67), Hukum 
Chand (Juscurn Botid) v. Pirthichand Lal 
(68) and Bejoy Chand Mahatab-v. Tinkart 
Banerjee (69) do not affect the position, 
as they are authorities only for the  ele- 
mentary proposition that an appeal does not 
suspend the operation of a decree: Jayanti 
Venkayya v. Damisetti Sathiraju (70). Nor 
can assistance be derived from another 
class of cases which were pressed upon our 
attention and which deal with a question 
of some nicety, namely, when a decree of the 


primary Court fixes a date for the perform- 


ance of an act directed thereby, how far 
the dismissal of an appeal preferred against 
that decree may be taken to extend by 
implication the period prescribed. Upon 
this matter, there has been some divergence 
of judicial opinion. The case of Satvaji 
Balajirao v. Sakharlal Aimaram (71), which 
followed the decision of the Judicial 
Committee in Bhup Indar Bahadur Singh 
v. Byat Bahadur Singh (20), ‘supports 
the view that the time prescribed by the 
decree of the primary Court is extended by 
implication upon the dismissal of the appeal. 
To this category belong the cases of Noor Ali 


(64) 15 B. 370; 8 Ind. Dec. (N. $.) 252. 

(65) 25 C. 31x; IG W. N. 671; 13 Ind. Dec. 
(N. S.) 208. , 
: (66) 38 Ind Cas. 493; 44 C. 954; 21 C. W.N. 776; 


24 C. L. Ja 5 


23. 

(67) 32 Ind. Cas. 931; 20 C. W. N. 686; 

(68) 50 Ind. Cas. 444; 23 C. W. N. 721; 36 M, 
L. J. 557; Zi Bom. L.R. 632, (1919) M. W. N. 258; 

o C. Le J 71; 46 C. 670; 26 M. L. T. 931; 10 lu. 

.416; 17 A. L. J. 514; 46 1. A. 52 (P. C). S 
* (69) 58 Ind. Cas. 741; 24 C. W. N. 617. 

(70) 64 Ind. Cas. 470; 44 M. 714; 41 M. L. Jo 
117514 L. W. 180.. e . | 
D 26-Ind. Cav, 754; 39 D. 175; 16 Bom. Lu 
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v. Kont Meah (72); Thamal v. Abhoyessuri 
Debi (73), Rup Chand v. Shamsh-ul-]ehan 
(74), Daulat v. Bhukandas (75), Nanchand v. 
Vithu (70), Sakhalchand | Rikhawdas v; ` 
Velchand Gujar (77). On the other hand, 
the cases of Ramaswami Kone v. Sundara 
Kone (78), Ghanshiam Lalv. RamNarain (79), 
Bhola Nath v.. Kanti Chundra (65), Gopala. 
Atyar v. Sannási (80), Fatjuddt Sardar v. 
Astmuddt Biswas (81) and Tara Chand 
v. Brojo Gopal (82) maintain the opinion 
that the period of petforman e prescribed 
by the decree of the primary Court remairs 
unaffected Ly the dismissal of the appeal. 
Ihe balance of judicial cpinion, as the later 
authorities stand, is in favour-of the view 
that when tise is fixed by the lower Court 
for payment ‘of money and the decree of 
the lower Court is confirmed on appeal, the 
time for payment runs from the date of the 
decree of the Áppellate Court, though the 
latter decree does not expressly provide. that 
the time for payment should be calculated 
from the date of the appellate decree. We 
need not, for the purpose of the present case, 
discuss whether the decisions which take 
the contrary view may be defended cn . 
principle. It has been maintained, however, 
on behalf of the appellant that the result 
of the decision of the Judicial Committee 
in the case of Grish Chunder Lakiri v. Shoshi 
Shikhareswar Roy (83), lends some support 
to his contention. We have carefully, ex- 


‘amined the judgment delivered by Lord 


H bhouse in the case mentioned, and we 
areebf opinion that there is nothing in the 


y e 


(72) 13 C. 13; 6 Ind. Dec. (x. 8.) 505. , 

(73) 4 Ind. Cas. 12; 13 C. W. N. 1060. T 

(74) II A. 346; A. W. N, (1889) 127; 6 Ind. Dec, 
(N. 8.) 648. 

II B.1723;*1: Ind. Jur 
(N. S.) X13. WE. ; 
(76) "ob 258; ro Ind. Dez. (x. S.) 175. 

18 B. 203; 9 Ind. Dec.*(N.s.) 643. 

31 M. 28; 17 M. L T. 495; Ai, D. T. 26. 
2 Inde Cas. 364; 31 A. 379; Ó A. L. J. 403. 
32 Ind. Cas. 401; 19 M. L.T. 137; 3 L. W. 29, 
mr C. W. N. 679. . ; S 
18 Ind. Cas. 747; 17 C. I. J. 120; 17 C. W; 
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229; 6- Ind. Dec, 
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< (83) 27 C. 951; 27 I. A. 110; 40, W.N. 6311 Ia 
M. L. J.656; 2 Bom. T. R. 709; 7 “Sar ^P. 'C, Jee 
687; 14 Ind. Dec. (N. $.), 622 (P. C). : 
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actual decision of the Judicial Committee 
which throws light upon the solution of the 
question raised before*us. But our atten- 
tion has been drawn to the subsequent pro- 
ceedings repotted in Girish Chander Lahiri v. 
Sast Sekhareswar Roy (84). It appears that 
the decree of the Trial Court in the suit was 
made on the 22nd December 1883 and the 
decree of the High Court on appeal there- 
‘from was made on the 28th May 1885. 
A portion of the decretallands was r covered 
in execution in 1885; the remainder (called 
Nadiayar) was not recovered till 1891. The 
Subordinate Judge allowed mesne profits 
up to the date of recovery of possession. 
The High Court allowed mesne profits for 
three years from the date of*the decree of 
the Trial Court. This does not help the 
contention of appellant in the present case; 
as possession of some of the properties had 
been delivered in 1885, it was immaterial 
whether in respect of those properties, the 
period of three years was calculated from 
the décree of the primary Court or the decree 
‘of the High Court, because no mesne.profits 
could be allowed after delivery of possession. 
On the other hand, in respect of Nadiayar 
‘it would be material whether the period 
of three years should be taken to commence 
from the decree of the first Court 
or the decree of the High Court. The point, 
however, was not argued either before the 
High Court or before the Judicial Committee 
in the form now presented to us. Indeed, 
it was assumed that there were only,two 
possible alternatives, namely, that mesne 
profits should be allowed for three years 
from the date of. the decree of the First Court, 
or up to date of actual delivery of possession. 
The possible bearing of the decree made by 
*the High Court was not considered and there 
was no judicial pronouncement upon that 
aspect of the matter. It is manifest that 
when &he question is examined on principle 
the only solution acceptable is that the period 
of three years should be calculated from 
the date of theultimate decree which is the 
only decreg capable of and brought into 
execution. Assume that the primary Court 
‘dismisses the suit; the High Court confirms 
this decree: the Judicial Committee reverses 
thege concurrent decisions and decrees the 
suit, clearly, the time must run from the date 
R e 
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of the decree of the Privy Councile Assume, 
again, that the primary Court decrees the 
suit;the High Court reverses tle decision; the 
Judicial Committee restores thé decree of 
the Trial Court; the time must plainly run 
from the date of the decree of the Privy 
Council, as ruled by the Judicial Com- 
mittee in ,Bhup Indar Bahadur Singh v. 


Bijat Bahadur Singh (20). Finally, as- 
sume that the ‘Trial Court decrees the 
suit; the High Court affirms that 


decree and the Judicial Committee affirms 
the decree of the High Court; it is difficult 
to appreciate why the time should not run 
from the date of the decree of the Privy 
Council, as in the two -previous instances. 
The common principle which governs all 
the cases is, that the time runs from the date 
of the ultimate decree, which terminates. 
the litigation and becomes, as soon as it is 
passed, the only operative decree between 
the parties. : To assign to the term “decree” 
in section 211 of the Code of 1882 orin O. 
XXI, r. 12 of the Code of 1908, different 
significations to suit different combinations 
of events would be legislation and not inter- 
pretation. We do not appreciate how the 
appellant can, with semblance of justice, 
make a grievance of the result of this view. 
He might have, if he had so chosen, accepted 
the decision of the primary Court and surren- 
dered possession of the disputed lands to the 
plaintiff; he might have, indeed, so delivered. 
possession to the successful claimant, even 
if he decided to take the judgment of a 
superior tribunal on the matters in contro- 
versy, Instead of this, he retained pos- 
session and continued to enjoy the profits 
of the lands, while, though defeated at every: 
stage, he fought his opponent strenuously 
to the highest judicial tribunal in the Empire. 
He did not, after his defedt in the ultimate 
Court of Appeal, willingly delivet possession 
to the successful litigant, for, as will pre- 
sently appear, even in execution proceed, 
ings, he raised an objection as to the iden- 
tity of the lands, which finally proved un- 
sustainable. No laches can be imputed to 
the decree-holder., The order in Council 
was made on the Ioth August 1914. The, 
application for delivery of possession and 
assessment of mesne profits was made on 
the 13th December 3915. Notwithstand . 
ing objection in the “execution proceedings, 
he obtained delivery as to some of the lands 
e. 
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on the rst April rdr7,.and as to the remaind- 
er, on the 21st August 1918. There is no 


reason why thé provisions of the law should,’ 


in such circumstances, be strained in favour 
of the judgment-debtor so as to enable him 


. . to evade restitution of profits which he has 


appropriated. We hold, accordingly, that 
the view adopted by this Court in Trat- 
lokya Nath Roy Chaudari v. Jogendra Nath’ 
Ray (xo), by the Patna High Court in Nand 


. Kumar Singh v. Bilas Ram Marwari (47) is 


well-founded on principle and places a 
rational construction upon the provisions 
of section 211 of the Civil Procedure Code 
of 1882 and O. XX, r. 12 0f the Code of 
1908. The Subordinate Judge must conse- 
quently be taken to have correctly held 
that the period of three years should be 
calculated from the date of the Order of 
His Majesty in Council and not from the 
date of the decree of the Trial Court; this 
applies to all the lands, including the area 
of-2r bighas mentioned later. The conclu- 
sion follows that the third ground urged by 
the appellant cannot be sustained and must 
be overruled. 

As regards the fourth ground, the appel- 
lant has urged that he relinquished possession 
to the decree-holder on the 18th November, 
16916, and should not accordingly be held 
liable for mesne profits subsequent to that 
date. It may be conceded that, as ruled 
in [bbs v. Richardson (85), in no case can the 
plaintiff claim mesne profits for any period 
subsequent to an offer by the defendant 
to. restore him possession; see also Iskan 
Chandra v. Ainuddin Mia (86), Abbas v. 
Fassth-ud-din (87), Malladi Rama Somaya- 
julu v. Brundavanam Pramayya (88) and 
Shambhu Nath v. Satish Chandra (89). But 
the Subordinate Jgidge has found that there 
was no genuine offer to restore the plaintiff 
to possession and no actual withdrawal 
from occupation by the defendant. ‘The 
conclusion of the Subordinate Judge is 


- supported by the significant circumstance 


that after the Amin had been directed, on 
the 14th February 1916, to deliver posses- 
sion, the defendant, on the 5th April 1916, 


(85) (1839) 9. A. & E. 849 at p. 853; IP. & 
D. 618; 8 L.J. Q. B. 126; 3 Jur 102; 112 E. R. 1436; 
48 R. R. 725. 


e 5 vu N., 7200 

24 C 413i 12 Ina, Dec. (N. 8.) 943. 

(3%) 12 Ind. Cas. 272; (1611) 2 M. W. N, 258. 
(89) 66 Ind. Cas, 49! 25 e. W, N, 369. ) 
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raised objection that the boundary had not 
been correctly ascertained. This objection 
was overruled by the Subordinate Judge. 
The judgment-debtor appealed to this Court, 
and on the 18th July 1910 obtained a 
reversal of the order of the Subordinate 
Judge. When the matter went back to 
the lower Court, the judgment-debtor took 
exception to the delivery of an area of twenty: 
one bighas. This objection was successful. 
The decree-holder thereupon appealed to 
this Court; on the 21st August 1918 the 
order of the Subordimate Judge was set 
aside, and the decree-holder was held entitled 
to take possession of that area in execution. 
In these circumstances, it does not seem 
probable that there was a genuine surrender 
on the 18th November 1916. The fourth 
ground must thus be overruled as untenable. 
. As regards the fifth ground, the’ appel- 
lant has contended that interest should not 
have been allowed on mesne profits at the 
rate of 12 per cent. per annum. It has not 
been disputed that under section 2, clause 
(12), Civil Procedure Code, the expression 
"mesne profits" means those profits which 


the person iu wrongful possession actually ' 


received or might with ordinary diligence 
have received therefrom together with inter- 
est on such profits. Consequently, interest 
should ordinarilybe allowed on mesne profits, 
though, as pointed out by the Judicial 
Committee in Grish Chunder Lahiri v. Sai 
Shikhareswar Roy (83), inasmuchas the intet- 


ést germs an integral part of mesne profits, ` 


the interest is as much in the discretion of 
the Court as the mesne profits them- 
selves; Harmanoje Narain Singh v. Ram- 
prosad Singh {90). The cases in the 
books do not seem to disclose a uni- 
form rule as to the rate of interest allowable* 
on mesne profits. ‘Thus, in the case of Grigh 
Chunder Lahiri v. Shosht Shikhareswar Roy 
(83) interest was, allowed at the rate ,of 6 
per cent. as appears, from the report 
of the’ subsequent proceedings in Girish 
Chander Laut v. Sasi Sekhareswar Roy 
(84. | On,the other hand, interest appears 
to have bten allowed at the rate ‘of 
12 per cent. in the cases of Radharaman v; 
Surnomoyi Debi (gt) and Lachmi Naran 
; | e 


ne 6 C. L. J. 462 at p. 472. 
gi) 30 C. 506) 7. C. WON. 437. 


A * 
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determined therein, he may well be consider-, 


* 


v. Mazhar Abbas (92). In the present case 
' the plaintiff claimed interest on the mesne 
‘profits year by year af the rate of one per 
cent, per month. In the written statement, 


the defendat characterised tht claim for: 


mesne profits as untenable and exorbitant. 
The Sübordinate Judge has allowed interest 
at the rate claimed, but he has not assigned 
any grounds for his award. It cannot be 
disputed that whatever may be considered 
as a fair rate of interest on money since the 
War, during a considerable portion of the 
period when the_mesne profits decreed in 
the present case accrued 
six per cent. per annum was considered the 
ordinary rate’ of interest and was allowed 
on decrees for money made by Courts; 
Ijjatulla Bhuiyan v. Chandra Mohan Banerjt 
(93). We must further bear in mind the 
distinction which has been recognised be- 
tween the respective liabilities of bona fide 
. and mala fide trespassers. Thus, although 
it has been held that all trespassers, whether 
bona fide. or mala fide, are liable for mesne 
profits: Byjnath Pershad v. Badhoo Singh (94) 
and Mugun Chunder wv, Surbessur Chucker- 
buity (95), the bona fide trespasser may be 
allowed to deduct collection charges, while 
no such concession is made in favour of the 
mala fide trespasser. Altaf Aliv. Lalji Mal 
(96), Dakhina Mohan Roy v. Saroda Mohan 


Roy (97). The same distinction has been 


recdegnised in other systems; see Livingstone 
v. Rawyards Coal Co. (32), Peruvian Guano 
Co v. Dreyfus (30), Glenwood Lumber Go. v. 
Phlilips (98), Green v. Biddle (99). In the 
present :case, the appellant held occupation 
of a considerable tract of the dispüted land 
under a title which was established in a con- 
tested litigation;-and although he subsequent- 


ely overstepped to some extent the boundaries. 


"e 

. (o2) "23 C. r020 at p. 1069; »2 C, W., N. 650. , 
(933 34C.954; rr C. W., N. 1133; 6C. L. J. 255 

F. B * 


(04) 10 W. R. 486; 2 B. L. R. 16 (S. XJ); 1 Ind. 
Dec. (N.€.) 102r. i ° se 


igs) 8 W? R. 479. ec 
(96) TA. 518: 2 Ind. Jur. 500; "nr Ind, Dec, 
(X. 3.) 408. gt 


E 


(07) 20.1..A. 160; 21 C. 142; 17 Ind. Jur. 576; 


* 6 Sar. P. C. J. 366; xo ind. Dec. (N. 5.) 727 (P: C). . 


(9) (1004) A. C. 405; 73 Ln J.P. Q. 62; 99 Ia 
eT. 741; 20 T. L. R. 531. l 

(09) (1823) 8 Wheaton (U.. 9.) 1;5 aw. Ed. 
547- cy 2m "ES e R ’ 


(1899-1917), 


+ 
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ed a bona fide and not a mala fide trespasser. 
We are of opinion that, in all the circum- 
stances of the case, the interest 6n the mesne 
profits should, be calculated at six per. cent. 


instead of twelve per cent. per annum. The: 


fifth ground is accordingly allowed in part. 
. As regards the sixth ground, numerous 
objections were vigorously urged by both 
sides against the method of enquiry adopted 
by the Commissioner and approved by the 
Subordinate Judge for ascertainment of the 
mesne profits. Indeed, it looked . probable 
at one stage of the arguments that there 
was no escape from a further enquiry which 
was likely to be of a protracted character. 
The parties, however, have come to a settle- 
ment on this part of the case. They have 
agreed that the assessment should be made 
on the following basis :— 





. Nature of land Area. 

Big. Cot. Ch. 
Doem o3. I2 I2 
Dofasli 2353. 10 8 
Soem - 83 o o 

2440 . 3. 4. 


. The parties have further agreed that 600 


bighas out of this area will be assessed at. 


four annas per bigha the remainder will be 
assessed at twelve annas per bigha. 


will be altered accordingly. | M 
. The result is, that the decree made by the 
Subordinate Judge must be modified in 


two respects, namely, first, as to the area. 


«nd rates; and, secondly, as to the interest; 
subject to variation in these two respects, 
the decree made by the Subordinate J udge 
will stand, including the oxder as to costs of 
the proceedings in the lower Court and the 
interest on. the total’ amount awarded. 
Each party will pay his own costs in this 
Court. A single self-contained decree will 
be drawn up in the. two appeals after the 


amount due under this judgment shall have 


been cakulated. 
B.N... ; 


* 
e ^ Ze e e - & D 
i 
U , 


The. 
amount, as determined by the Court. below,,. 


Decree modified. e. 


. 
e” 
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MADRAS HIGH COURT. 
REVISION PETITION Nos. 
AND 838 OF 1919. 
February 28, 1921. 
Present :—HMr. Justice Oldfield. 
BALAPATTABHI CHETTI AND OTHERS— 
PLAINTIFFS—PETITIONERS 


CIVIL 443 


versus 
SUBBARAVA CHETTY AND OTHERS— 
RESPONDENTS. 


Couri- Fees Act (V I I of 1870), s. 7, cl. (4)—S5wit 
for partition — Trade assets— Approximate valuation 


In a suit for partition where part of the property 
to be divided consists of trade assets, the plaintiff 
is entitled to put an approximate valuation on 
such assets in accordance with section 7 clause 
4 (f) of the Court-Fees Act. [p 18, col. 1.] 

Lingamatlu Varadha Raghaviah v. Lingamaliu 

Venkataramanayya, 61 Ind. Cas. 772; 13 L. W. 

262 and Putta Kannayya Chetii v.  Rudrabhatla 

Venkata Narasayya, 39 Ind. Cas. 439; 40 M. 1; 32 M. 

L.].22 1; 5 1L. W.580; (1917) M. W.N. 367, relied on, 
In C. R. P. No. 443 OF 1919. 

Petition under section 115 of Act V of 
1908, and section 107 of the Government of 
India Act, praying the High Court to revise 
an order of the District Court, Coin:batore, 
in Civil Miscellaneous Appeal No. 12 of 1919, 
preferred against an order of the Court of 
the Principal District Munsif, Coimbatore, 
in Original Suit No. 96 of 1917. 

IN C. R. P. No. 888 Or 1919. 

Petition, under section r15 of Act V of 
1908, praying the High Court to revise an 
order of the Court of the Principal District 
Munsif, Coimbatore, in Original Suit No. 
96 of 1917. 

Mr. S. T. Srinivasagopalachariar, for the 
Appellant. l 

Mr. S. S. Ramachandra Aiyar, for the 
Respondents. 

JUDGMENT.—It seems to me that this. 
case can be shortly dealt with. The real 
question is simply*this ` whether the plaint- 
iffs suing for partition, part of the property 
to be divided being of mundi trade, were 
bound to value that item of property in 
accordance with its value as afterwards 
ascertained in the course of the trial by the 
Commissioner appointed by the District 
Munsif: or, whether they were at liberty 
to put on it an approximate valugtion in 
accordance with section 7, clause 4 (fh 
of the Court-Fees Act. It is argued that 
tRey were not at liberty to take the latter 
couzse, because the account which has to 
be taken iu a family partition differs from 


2 e 


tnat to be taken in a suit ordinarily described 
as one “ for accounts, ".inasinuch as in the 
former there is no question of surcharging 
the accounting party or accounting for past 
dealing with the property or of erecovering 
from him on account of negligence, fraud or 
other grounds as in the latter, but the account 
is to be simply of the assets and liabilities 
available for divi$ion at the date on which 
the division is made. This distinction 
between the two classes of suits for accounts 
was drawn in connection with a suit, apparent- 
ly very similar to the present, reported as 
Lingamallu Varadha Raghaviah v. Linga- 
mallu Venkataramanayya (x) by a Bench 
of this Court and I, of course, follow this 
decision. The g¢xistence of this distinction 
was, however, not kept in mind by the 
lower Courts, which treated the suit as one 
for specific portion of the properties ignoring 
its character as a claim for account, 

The defendants (respondents here} have, 
however, consistently with the suit being 
of the latter class, contended that it must 
be regarded as a suit for the specific chattels 
or choses in action, which were available 
as the assets of the mundi trade, and that 
items of stock-in-trade, debts.and so on 
can be divided like any other item of ascer- 
tained property. This, it seems to me, 
is entirely inconsistent with any practical 
view of the matter, for it would be im- 
possible, until the assets and liabilities of 
the trade are ascertained, to tell what each 
sharer in it would be entitled to. The 
langiwfge of the decision I have just referred 
to is, moreover, entirely inconsistent with 
such a view of the matter, since the learned 
Judges referred throughout to the “ taking 
of an account " in spite of their distinguish- 
ing the two possible classes of account which 
could be taken. 

Reference may also be made to two otheg¢ 
cases, viz., the decision in Bem Madhab 
Sarkar v. Gobinda Chandra Sarkar (2), and 
the very full order of reference which was 
adopted fn the judgment eventually delivered 
in Putta Kaynayya Chelti v. Rudrabhatla 
Venkata Naresayya (3). No doubt, in the 
second of thése cases and in Lingamallu 
Varadha Raghawiah v. Lingamallu Venkata- 
ramanayya (i) the question “of '"valu- 

(1) 61 Ind. Cas. 772; 13 L. W, 26%. e 

(2) 46 Ind. Cas. 165; 22 C.W N, 669. 

(3  39*9lud. Cas. 439; 40M.r; 32M.1,].22r| * 
5 le. W. 580; (1917) M. W. N. 367. ' ' 
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ation was not raised directly ` but in the 
Referring Order the language again is quite 
inconsistent with any view of cases similar 
to- the present involving claims to specific 
items. Anti, further, the ledrned Judge’s 
description of possible claims, in which an 
approximate valuation can be adopted by 
the plaintiff, refers specifically to all suits 
for accounts without distinction. It does 
not, therefore, in any way suggest the 
inference that a suit for accounts incidental 
to the partition: of joint family assets stands 
on any special footing. The Calcutta deci- 
sion is directly in point, and there is nothing 
in the special procedure regarding the 
valuation of ordinary partition suits, appa- 
rently followed in Calcutta® to make that 
decision in any way inapplicable in Madras 
on the point which I have to deal with. 
. Lastly, it would be most difficult to under- 
stand the defendant’s contentiou, or to see 
how it works in actual practice. Ex hypo- 
thest, the plaintiffs here, as in the ordinary 
suits for accounts against agents, partner- 
ship suits, etc., are ignorant of the amount 
they have to claim, because the information 
available regarding it is in their opponent’s 
hands. The plaintiffs can, in fact, only 
get at the information with the assistance 
of the Court at the trial. It is impossible 
to -understand how they can stamp the 
plaint in accordance with any fixed valuation, 
until that plaint has been accepted by the 
Court, or until some sort of enquiry has been 
held. The answer attempted is, thgt the 
plaintiffs would be bound to file their plaint 
in accordance with a merely tentative 
‘valuation, which they would be entitled to 
amend subsequently, payigg additional duty 
after enquiry into the defendant's objection. 
There is, however, no provision for tentative 
valuation, of that kind in the Court-Fees 
Act. ‘The only tentative or approximate 
valuation which that Act contemplates, 
is in connection with the general categories 
of spits under section 7, clause 4, comprising 
suits for accounts, while the general procedure 
is quite different, additionale duty which 
may be fdund due not being.fayable until 
tbe decree has been passed and has to be 
executed in accordance with section II. 
Reference may also be made to the ternis 
of 0. VII, r. 2, of the Civil Procedure Code. 
-The essence of this allowance of aneapproxi- 
mate valuation is that the plaintiff is suing 
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for an amount which ig unasc@rtained and 
which cannot’ be ascertained until after 
the trial, and that is equally the case with 
reference to the cases I am dealing with 
at present and to cases involving surcharges, 
etc., claimed in suits for what I may call 
“accounts proper". The facts that the 
accounts may be gone into further in. the 
suits of the latter kind than in suits of the 
former and that specific items will be open 
to surcharge or other attack in the latter 
and not so in the former are not sufficient 
to justify a distinction. ET 

In these circumstances, the orders, of the 
lower Courts cannot be affirmed and must 
be set aside, the plaintiff's suit being. re-. 
manded to the District' Munsif's Court for 
re-admission and disposal on merits. | 

It has been pointed out that, quite apart 
from the question of. valuation for purposes 
of jurisdiction, the valuation for purposes 
of Court-fee with reference to items of joint 
family property other than mundi trade 
requires correction in. accordance with the 
results of the Commissioner's enquiry. The 
District Munsif will call upon the pleintiffs 
to pay the necessary additional stamp- 
duty in accordance with the usual procedure. 
Costs in all the three Courts will be costs 
in the cause. 

The civil revision petition against the 
decision of the District Munsif is also allowed 
but no separate order is necessary. 

V. N. V. Petitions allowed. 





PATNA HIGH COURT. 
APPEAL FRM APPELLATE DECREE NO. 195 
< OF 1920. 
February 6, 1922. e 

Present:-—Mr.. Justice Coutts and Mr. . 
Justice Ross. ` : i 
SHEIKH—DEFENDAN? 
—APPELLANT 

YESUS ; 
ODOY MAHTO —PLAINTIFF— RESPONDENT, 

Evidence Act (I of 1872), s. 13—-Document not 
inter partes— Relevancy. 

In a suit where tl question is whether a plot 
of land $ man or jote, an ekrarnama executed by 
a third person in favour of the plaintiff's ancester 
and describing the land as man is relevant under 
section. 13. of the Evidence Act. Ip 19, col. 2.] e. 

Jones e. Williams, (1857) 2 M. & W. 326; 150 
E. R. 781; 2 M. & H. 51: 6 L. J. (N. S.) Ex *:07i 
46 R.:R. 614,' Anglesey. (Marquis of) v, Lord 

E 
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Hatherion, (1842) 10 M.: & W. 218; 152 E. R. 448; 
62 R. R. 575* 12 L. Je Ex. 57:6 Jur. 305, Daitari 
Mohanti v. Jugo Bundhoo Mohanti, 23 W.R. 293, 
Vythilinga v. Venkatachala, 16 M. 194: 5 Ind. Dec. 
(x. s.) 842, Deo d. Egremont v. Pulman, (1852) 3 Q 
B. 622; ri L. J. Q. B. 312; 6 Jur. 1122; 114 E. R. 
645; 61 R. R. 335 and Magdalen Hospital v. Knotts, 
(1878) 8 Ch. D. 709; 47 In J. Ch 726; 38 L. T. 6241 
26 W. R. 646, followed; > 

Abdul Ali v. Syed Rejan Ali, 21 Ind, Cas. 618; 
I9 C. W. N. 468, dissented from. 


Appeal from a decision of the Subordinate 


Judge, Purulea, dated the 17th November 
1019, setting aside a .decision of the 
Munsif, Purulea, dated the gth July "org. 


Mr. Abant Bhushan Mukerji, for the 
Appellant.. 
. Mr. Hari Bhushan Mukerji, for the Res- 
pondents. i 


d JUDGMENT: 
| Coutts, J.— The 
the dar patnidars of a taluk in which the 
land in dispute He: They claim that the 
land is their man land and that they have 
always been in possession up till the goth 
of Agrahan 1325, when they were dispossess- 
ed by the defendant who is a tenant of the 
village and who claims the land as his jote 
land. The suit was dismissed in the Court 
of first instance but has been decreed on 
appeal by the Subordinate Judge of 
Manbhum. The def ndant has appealed, 

The sole point before the lower Appellate 
Court was whether the land was the 
plaintiffs man land or the defendant's jote 
land, and the learned Subordinate Judge 
based his decision that the land was the 
plaintiffs’ man land on an ekrarnama (Ex- 
hibitr) as well ason other evidence inthe case. 

In appeal before us the contention is 
that the learned Subordinate Judge 
was not entitled to use the ekvarnama 
as evidence and that, consequently, his 

‘decision is vitigted. If in fact Exhibit 1 
were not admissible in evidence as the 
decision of the Suboidinate Judge is very 
largely based on this document, it would 
be for consideration whether the appeal 
should not be remanded for re-hearing after 
excluding this document from consideration. 
If, however, Exhibit 1 be evidence the 
finding of. the Subordinate Judge is a 
finding of fact based on legal e evidence 

*with which we cannot interfere. The 
que tion then is whether Exhibit x is 

“evidence or not, e 

 *Exhibit 1 is an ekvarnama by one Asiroad 
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Mahto addressed to an ancestor of the 
plaintiffs and in the document the land, 
in suit is described: as man land. It is 
contended, however? that the document 
is not evidence because it is not tnter, 
partes, On the other hand, it “is contended 
that the document is admissible under 
section 13 of the Evidence Act, Section r3 
runs as followg :— ` * 
“Where the question is as to the exist- 
ence of any right or custom the fol- 
lowing facts are relevant :— | a" 
. (a) any transaction by which the. right.or 
custom in question was -created, claiméd; 
modified, recognized, asserted or denied, or 
which was inconsistent with: its existence; 
'"(b) particular instances in which the 
right or custom was claimed, recognized 
or exercised, orin which its exercise was 
disputed, asserted or departed from." 
Now, in the present case the question 
is of the existence of a right and the 
ekrarnama comes both within clauses (a) 
and (6) ; it is both a transaction in which 
the right was claimed and an instance in 
which the right was exercised. If authority 
that such a document is relevant were 
needed there are the cases of Jones v. 
Williams (x) Anglesey (Marquis of) v. Lord 
Hatherton (2), Dattart Mohanit v. Jugo Bun- 
dhoo Mohanti (3) and Vythlingav. Ven- 
Ralachala (4). We have, however, been. 
referred by the learned  Yakil for the © 
appellant to the case of Abdul Adi v. 
Syed Rejan Ali (5). I confess that this 
decjsion appears to lend support to the 
contention of the learned Vakil for the 
appellant, but ifit lays down the proposi- 
tion that in such a case as the one ‘be- 
fore us a trangaction by which a right is 
claimed or asserted or a particular in- 
stance in which the right is exercised is not 
evidence under section I3 of the Evidence 
Act, I must respectfully differ from 
this view. The law appears to me to . be 
perfectly clear both from the *section 
itself and from the decisions to which I 
have already referred, and, in my opinion,’ 
the ekrarnama, Exhibit 1, i$ evidence. This 
" (1) (1837) e M. & W. 326; 150 E. R. 781; 1. M. 
& H. 51; 61 J (N.s) Ex. 107; 46 R R. 611. 
(2) (1842) 10 M. & W. 218: 152 E. R. 448; 62 
R. R. 575; 12 L. J. Ex. 57; 6 Jur. 305. 
(3) 23 W. R. 293. e 
(4) 16 M. 194; 5 Ind. Dec. (N. s.) 842. ° 
: (5) 2a Ind. Cas. 618; 19 C. W. N, 468, . . 
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being so, the decisión of the learned Sub- 
ordinate Judge is based on legal evidence 
and is a finding of fact with which we 
cannot interfere in second appeal. I would 
accordingly dismiss this appeal wáth costs. 

Ross, J.—I agree. There is direct 
authority for the admissibility of the counter- 
part of alease executed in favour of a 
third party, in proof of title, in Doe d. 
Egremont v. Pulman (6) and Magdalen 
S id v. Knotts (7). l 

Appeal dismissed, 

6 (1842) 3 Q. B. 622; 11 L. J. Q. B. 319; 6 Jur. 

1122; 114 E. R. 645; 61 R. R. 335. 


(7) (1878) 8 Ch, D. 709; 47 L. J. Ch. 726; 38 L. T. 
624; 26 W. R. 646. 
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MADRAS HIGH COURT. - 
SECOND Civi, APPEAL No. 1380 OF 1920. 
October xr, 1921. 
Present:—Mr. Justice Krishnan and 
Mr. Justice Ramesam. 
K. N. RYRU: NAMBIAR-—DEFENDAN'T 
—APPELILANT 
KAPPALLI KANARA KURUP— 
PLAINTIFF—RESPONDENT. 


Malabar Law—Movtigage— Ivredeemability— Onus ' 


—Neerozhikka Othi Kanom, ff ivredeemable. 

The onus of proving that a mortgage is irre- 
oe is on the person who resists redemp. 
ion 

A Malabar “ Neerozhikka Othi Kanom "is not 
- irredeemable. 

Kundu v. Impichi, 7 M. 442; 2 Ind. Dec. (N. s.) 
892, erelied on. 


Second appeal against a decree of the 
‘Court of the Subordinate Judge, Tellicherry, 
in Appeal Suit No. 314 of 1919 (Apfftal 
Suit No. 277 of rọrọ on the file of the 
District Court, North Malabar), presented 
against a decree of the | Court of ‘the 
Principal District Munsif, * Badagara, in 
Original Suit No. 87 of 1918. 

Messrs. C. Madhavan Nair and V. P. 
Kearunakaran Nambiar, for the Appellant. 

Mr. &. P. M. Menon, a the Respond- 
ent. ° 

JUDGMENT.—The jerme of the docu- 
ment in this case show that the transaction 
is a mortgage, the person setting up that 
it is irredeamable should, therefore, prove 
it. The lower Courts have held on evi- 
dence that the defendant who claims the 
mortgage to be irredeemable has not 
established his' plea. 

In Kundu v. Impichi (1) a similar tenure 

(1) 7 M. 442; 2 Ind. Dec. (N. 8.) 892. 
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called “ Kaividuka Othi ", was held to be 
redeemable; our attention has not been 
drawn to any authorities or to any state- 
ments in books on Malabar Law to show 
that the tenure in question here “ Neevo- 
zhikka Ol Kanom” is  irredeemable. 
We must, therefore, ‘hold it to be redeem- 


able. The second appeal fails and is 
dismissed with costs. 

V.N. V 

e Appeal dismissed. 





MADRAS HIGH COURT. 
LETTERS PATENT APPEAL NO. 53 OF IQIQ. 
April 24, 1921. 

Present:—Mr. Justice’ Sadasiva Aiyar and 


Mr. Justice Coutts-Trotter. 
NA K. SUBBIER—RESPONDENT No. I— 
APPELLANT 
yer sus 


NACHIAPPA CHETTIAR, AND OTHERS—- 
PETITIONERS AND RESPONDENTS Nos. 2 TO 4. 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), $ 73— 
Suit by creditor— Attachment and sale before 
judgment—Suit by another creditor— Attachment of 
deposits held io credit of first suit—Decree in 
favour of. second creditor— Application for payment 
in execution—Decree, subsequent, in favour of first 
creditor— Rateable distribution. 

Per Sadasiva Aiyar, J.—The words “assets held 
by a Court" used in section 73, Civil. Procedure 
Coda though very general, mean “assets levied in 
execution or paid into Court in satistaction of 
the decree" for one or more of the decrees 
“under execution.” [p. 22, col. 2.] 

A mere order of attachment does not of itself 
effect a transfer of the money standing to the 
credit of another suit: from that credit to the 
credit of the suit in which the attachment took 
place. [p. 22, col. 2.] 

Where rateable distribution is ordered among 
d*cree-holders who have obtained decrees in suits 
other than that to the credit of, which the money . 
is standing, it may be implied that money. was, on 
the date of the order for rateable distribution and 
just before that order was passed, transferred for 
putposes of execution to the credit of one or 
more of the decrees in which the application for 
execution had been presented. [p. 22, col. 2.] 

Unless the circumstances justify the applica- 
tion of section 73, Civil Proeedure Code, rateable 
distribution ought notto be allowed on tlie basis 
of justice,equity and a conscience.!r. 22, col. 2.1 

Visvanaghan Chetti Arunachalam Chetti, 
60 Ind. Cas. 302; 44 M. roo: 39 M. L. J. 608; 
12 L. W. 744; 28 M. L. T. 412; (1921) M. W. NS 
r4 (F. B), followed. 

A creditor instituted a guit against his debtor 
and attached certain moveables which were sold 
and their sale-proceeds deposited to the credit “of 
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the suit. Agother creditor also brought a suit 
against the same debtor and attached before 
judgment the money in deposit in the prior 
suit. The sepofd creditor got his decree first 
and applied, not in his own suit, but in that 
instituted by the first creditor for a cheque in 
payment of his decree. This application was yet 
pending when the first creditor too obtained his 
decree and applied for payment, The question 
was whether both the creditors were entitled to 
‘a rateable distributlon under section 73 of the 
Civil Procedure Code ot the second creditor was 
entitled to have preference :— ; " 

Held, per Sadasiva Aiyar, f.—(1) that both the 
creditors were entitled to a rateable distribution, 
as the mere filing of an application for a cheque 
by the second creditor did not have the effect 
of transferring to his suit money lying to the 
credit of the prior suit; Top 22, col. 2; p. 23, col. 1.] 

(2) that, if an order had been passed on the 
application there might have been implied such a 
transfer; [p. 23, col. r.] 

Per Coutis-Trotter, J., dissenting, that the 
second creditor was entitled to the entire amount of 
the deposit, as his application for payment involved 
also an implied prayer for transfer of the money 
in deposit to his suit. [p. 23, col. 2.] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Bakewell, in Civil Revi- 
sion Petition No. 1309 of 1917, presented to 
the High Court to revise an order of the 
Court of the District Munsif, Periyakulam, 
in I. A. No. 496 of r9r7, in Original Suit 
No. 566 of 1917. l 

Mr. K. V. Krishnaswami Aryar, for the 
Appellant. 

Mr. K. S. Jayarama Atyar, for the Re- 
spondents. 


JUDGMENT. 

Sadasiva Aiyar, J.—' This is a Letters 
Patent Appeal against the judgment of 
Bakewell, J., who interfered in civil re- 
vision under section 115 of the Civil Proce- 
dure Code, and set aside the order of the 
District Munsif of Periyakulam ina rateable 
distribution matter. It has been held in this 
Court that ordefs in rateable distribution 
Cases under section 73, Civil Procedure Code 
(old section 295), when they do not involve 
any question of jurisdiction, should not, 
as a rule, be interfered with in revision 
under section 115 on the cogent ground, 
among others, that under section 73 (2) 
any mistake or error in a rateable distribu- 
tion can be set aside through the aggrieved 
party filing a regular suit for the refund of 
assets wrongly paid over. 
eI was at first strongly inclined to allow 
. this Letters Patent Appeal on the very 
short ground that the learned Judge’s 
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interference in revision was opposed to the 
above precedent. 

As, however, the whole matter has been 
fully argued before us, it seems advisable 
to treat thts case as one of the exceptional 
cases and to make a pronouncement on 
the merits of the proceedings which com- 
menced more than three years ago in the 
Munsif’s Court. I shall, therefore, deal 
with the case on the merits. 

The facts, as I gather from the records, 
are as follows :— 

(1) The appellant Subbier first instituted 
Original Suit No. 566 of r917 against the 
common judgment-debtor, Kumaraswami 
Mudaliar. He attached certain moveables 
before judgment in March r9r7. While 
the suit was pending, they were sold on Ch 
April 1917, and the money was deposited 
to the credit of this suit, Original Suit 
No. 566 of 1917. Meanwhile,the first respond- 
ent, Nachiappa Chetty, brought his suit, 
Original Suit No. 678 of 1917, and got his 
decree on r9gth April 1917 and before he 
obtained the decree, attached before judg- 
ment on 11th April 1917 the money which 
was in deposit in the prior suit, Original 
Suit No. 566 of r9r;. 

On the 7th June 1917 the respondent, 
Nachiappa Chetty, applied not in his own 
suit No. 678 but in Subbier's suit No. 566 
of 1917 for the payment out of his decree 
amount. His application was pending im the 
Court when, on 2nd July rg17,Subbier got his 
decree in his first Swt No. 566 of 1917 and 
he *fpplied for a cheque on 3rd July 1017, 

Two other decree-holders in two suits 
Nos. 017 of 1917 and 785 of 1917 made 
similar applications for cheques on 29th June 
1917 and 20th September 1917, respectively. 


The questions for solution are: (1) Does. 


the rateable distribution section 73, Civil 
Procedure Code apply in the above circum- 
stances ? (2) If section 73 does not apply, 
does any rule ofeequity, apart from the sec- 
tion, entitle the Court to make sucb rateable 
distribution ? (3) If rateable distribution 
is out of the question, wh’ is entitled to 
the moneyein deposit in Original Suit 
No. 566 of 1917? Subsidiary to this third 
question there is another question which 
I shall number as 3 (a), namely, whether the 
money which was deposited ‘to the credit 


of Original Suit No. 566 of 1917 on the 11th , 


April 1917 was transferred to the credit of 


Assignee, Madras (1)! 
‘tioner’s application for payment out‘ was 


‘Oldfield and Seshagiri Aiyar, JJ., in 
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Nachiappa Chetty’ s suit No. 678 of 1917 or 


any other suit in execution proceedings: at 
any time subsequently, and if so, when? 
The District Munsif held that section 73, 


- Civil Proced'ire Code, did not apply as none 


of the decree-holders in the other three 


suits (that is, other than No. 566) had applied 
for execution of any other decrees prior to 
. the realisation of the assets, that is, prior 


to the deposit of the sale money into Court 


"on 11th April 1917. In fact, none of them 


had even obtained his decree when the 
money was so realised. The District Mun- 
sif further held that the appellant, the 
decree-holder in the suit in which the money 


‘remained in deposit, was entitled to draw 
‘the whole amount of Rs. 492-12-0, as the 


amount due under his decree was more 


than that amount, namely, Rs. 600 and odd. 


On.revision, Bakewell, J., held that as the 


‘appellant Subbier had obtained: no right 
«of lien over the money by his first attach- 


ment, [see .Errikulappa Chelty v. Official 
and the revision peti- 


madein June 1917, the petitioner ought to 


‘be given preference, though his application 


was nominally made in. Subbier’s suit. 
As I read :the judgment of the learned 


judge, he seems to have held that the ap- 


plication for cheque by the Chetty petitioner 


‘impliedly contained a prayer for transfer 
"óf the money from Subbier’s prior suit to the 


Chetty’s stibsequent-: suit, and then the 
learned Judge relied upon the decisign of 
mma 
Venkataratnam and Co v. Methewalla Adampn 
Usman and Co. (2) for his conclusión that 


‘the Chetty's application shogild be granted on 


the ground that he had a prior right to 


‘claim the fund even though his application 
was pending and was undisposed of when 
"Subbier made his application for cheque. 


^. It must be admitted that the legal-points 
involved are difficult. | But a Bench -offive 
Judges has considered the provisions of 


'section 73, Civil Procedure Code, in relation 


“to the other” connected Sections ‘of the 
Code in V$svanadhan Chetti v. Arunachalam 
-Chettt (3), the decision in which was pro- 
(x) 32 Ind. Cas. 190; 39 M. 903. 
(2) 50 Tati. Cas. 925; 42 M. 692; 26 M. L, T, 
"82 a (1919) Me W. N. 623. 


(3) 60 Ind. Cas. 302; 44`M. M9 .39 M; L. A 
(608; 12 L- W. béi 28 M. ded 12; ML 
OW. N.:i4( B). — CN NE 


E 


t 


‘notinced recently on the 6th Oetober 1920. 
. The judgment of my Lotd thé Chief Justice 
-in that Full Bench case wes concurred dh 
-by the other four Judges including myself. 


We held, among other things, that, (x) the. 


words “assets held by a Court” used in 
section 73, Civil Procedure Code, though very 
‘general, mean “assets levied in exectttion 
„OT paid into Court in satisfaction? of the 
decree" (or one or .more of the decrees) 
“Under execution”; (2) that a mere order 
‘of attachment does: not of itself effect a 
“transfer of the money standing to the credit 
of another suit from that.credit to the credit 
‘of the suit in which the attachment took 
“place; (3). that where rateable distribution 
“is ordered among decree-holders who Have 
obtained decreesin suits other than that to 


: the credit -of which the money is standing, 
jit may be implied that the money: was, on the 


‘date of the order for rateable distribution 
.and just before that order was passed, trans- 
ferred for.purposes of execution to the credit 
of one or more of the decrees in which the 
application for execution had been present- 
ed, and (4) that unless the circumstances 
justified the application of section 73, Civil 
Procedure Code, rateable distribution . ought 
.not to be. allowed . on the basis of justice, 
equity and good conscience. 
Any decision like those of Tw EET 
v. Tiruvengadih (4) (decided by Wallis, C, J., 
Mon sitting on the Original Side as WallisJ., 
and any obsezvations in the judgment of 
` Oldfield and Seshagiri Aiyar. JJ., found in 
Umma Venkataratnam and Co. v. "Methewála 
‘Adamji Usman and Co. (2) inconsistent 
‘with the above conclusion of the Full Bench 
were intended and must be deemed to have 
» been overruled by the Full Bench. ‘Umma 
: Venkatarvatnam and Co. v. Methewala Adami 
Usman and Co. (2) is duofed in the judgment 
‘of Krishnan, J., in the Full Bench merely in 
: support of his conclusions that section 73; 
Civil Procedure Code, was the only provision 
of Jaw under which the rateable distribu- 
tion could be claimed and that justice, 
equity and good conscience should not be 
resorted -to for. granting such rate- 
able distribution. In the present case, 
there was no transfér to the respondenj's 
(Nachiappa Chetty's) suit of the money lying 
` to the credit of the appellant's (Subbiers) 
` Suit ‘ No. 566 * (prior. suit) by the pere 
© M4} 24 1nd. Ga, 617 ; 26 M. Ia Je 3040.02 ! 
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filing of an epplication by Nachippa Chetty 
in June 1917 forea cheque. If an order. 
had Deen ` passed ‘in his favour then there 
might be implied a transfer of the amount 
to his suit.” But no such order was passed 
and the money remained to the credit of 
Subbier’s first suit when Subbier applied 
on 3rd July .1917. When he so applied, 
the money which had been realised prior to 
the decrees in all the suits became, according 
to the Full Bench’ decision, assets held in 


execution in that suit (or it may be in that 


suit and the other suits in which applications 
in. execution had been made after decree), 
whereas till then they were merely monies 
standing to the credit of that suit and hence 
till then section 73 did not apply and could 
not be applied. As two of the other three 
-decree-holders, namely, Nachiappa Chetty in 
No. .678 and the decree-holder in No. 617 
had also applied in execution before 3rd 
July x917 they were entitled to rateable 
distribution under section 73. The fourth 
man, the decree-holder in No. 785 of 1917, 
made his application in execution only on the 
20th July after the assets were held in execu- 
tion in No. 566 on 3rd July and, therefore, 
‘he is not entitled to rateable distribution. - 
In the result, I would set aside the orders 
of both the District Munsif and the learned 
Judge of this Court and send back the case 
to the District Munsif directing him to 
make rateable distribution among three of 
the four decree-holders, as pointed out 
above. The parties will bear their respective 
costs throughout. 
Coutts-Trotter, J.—This case presents 
a remarkable instance of the complexity 
of the law of execution in this country and 
the difficulties that beset litigants in deriv- 
ing any fruit from the successful issue of 
their litigation. I venture to think: that 
a drastic simp#fication of this branch- of 
the law, though it might leave exceptional 
cases unprovided for, would be of great 
benefit to the community as a whole. 
. I should differ from my learned brother 
with the greatest. diffidence on any question 
of law in these matters for I have only very 
slight experience in them, while he has had 
great. familiarity with “them for a number 
,of years. 1 think it extremely doubtful 
" whether. this was a proper .case for the 
eintervention of . .Bgkewell, J., but I agree 
that at this stage it is not desirable that 
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any EBEN should rest ‘on that ground, 
as I think it is clear that he- had, a discre- 
tion to intervene if he thought fit. To my 
mind, the real questien involved is a narrow 
one and is a question of the right inference 
of fact rather than a question of law, and 
I should formulate it thus: Was Bake- 
well, J., right in holding that the petitioner’s 
application for a cheque involved also an 
implied paryer for a transfer of the money 
from Subbier's suit to his own? I think 
that he was, and that that is the only reason- 
able inference from the  circumstarices ; 

the petitioner's application was meaning- 
less, both to his knowledge and that of 
the Court, unless it implied a request for 
the transfer of the only fund against which 
the cheque eould possibly be drawn. If 
this initial step of reasoning be sound, 
„the rest seems to me to follow, unless we are 
to differ from the decision of Oldfiled and 


‘Seshagiri Aiyar, JJ., in Umma Venkatarainam 


and Co. v. Methewala Adamji Usman and Co. 
(2). I have a profound dislike to differing 
from former decisions of this or indeed of any 
Indian Court on matters of procedure, 


. unless they appear to me to be not only 


logically wrong but tending towards real 


"practical injustice and hardship; short of 


that, it appears to me to be much more 
important to have consistent determinations 
so that people may know where they aré, 
than to give effect.to a possible ultimate 
divergence of view in matters admittedJy in- 
tricate and doubtful. My Lord takes the view 
that Umma Venkatarainam and Co. v. M ethe- 
wala Adamjt Usman and Co. (2) is impliedly 
overruled by the judgments of the Full 
Bench in Vtsvanathan Chetty v. Arunacha- 
lam Chet? (3), On that I can only say, 
first, that I do not so read those judgments 
.and, secondly, that if the learned Judges 
“thought that Umma Venkataratnam and Co. 
v. Methewala Adamp Usman and Costa) 
‘was wrongly. decided. I see no reason why 
they should net have said so in térms. 

For these reasons, I agree with Balsewell, 
J., and would dismiss the Letters Patent 
Appeal with costs. 

V. N. Ve, 

N. H. 


Appeal allowed. 


s 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 69 
. OF 1916. 
February £6; 1922. 
Present:——-Mr. Justice Das and Mr. 
*Justice Adami, ° 
Raja Sri Syi SHIVA PRASAD 
SINGH-—PLAINTIFF—APPELLAN 
YEYSUS < 
BENI MADHAB CHOWDHURY— 
DEFENDANT-—RESPONDENT. 
Hindu- Law— Joint family— Co-parcener’s rights 
—Impartible estate, succession to-——Succession 


Certificate, whether necessary to realise debts—-Mort- 
gage or chavge— Property held as security. 


. Where an estate is impartible and property of 


 &jointfamily, succession toit will be regulated 


according to the rule which obtains in an undivid- 
ed joint family, so far as the” selection of the 
person entitled to succeed is concerned, 4. e., the 
person will be designated by sutvivorship, although, 
according to the custom of impartibility, he will 
hold the estate without the others sharing it. It 
is not necessary for such a person to obtain a 
, Succession Certificate, in order to realise debts 
due to the estate. (p. 25, col. 2; p. 26, col. 2.) 


Baijnath Prasad Singh v. Tej Balt Singh, 60 
.Ind. Cas. 534: 43 A. 228; 48 I. A. 195; 19 A. L. J. 
3175; 33 C. L..]. 388; 40 M. L. J. 387; (1921) M. 
W.N.300;25 C. W. N. 564;2 P.L. T. 257; 23 
Bom. L. R. 654; 3 U. P. L. R. (P. C.) 35; 29 M. L. 
T. 358 (P. C.), followed. EM 
Katama Natchier v. Raja of Shivagunea, 9 M. 
I. A, 539 at p. 543; 2 W. R. P. C. 31; 1 Suth, P, 
C. J. 520; 2 Sar. P, C, J. 25; xo E. R. 843, Nara- 
ganti Achammagaru v. Venkatachalapati Nayant- 
varn, 4 M. 250; 1 Ind.Dec. (N. s.) 1010, Sartaj Kauri 
v. Deoraj Kuari, 10 A. 272: 15 I. A. 51; 5 Sar. P. 
C. J. 139) 12 Ind. Jur. 2x3; 6 Ind. Dec. (N. s.) 182 
(P. C), referred to. NI 
Shyam Lal Singh v. Raja Bijay Narayan Kedu 
Bahadur, 39 Ind. Cas. 36; 2 P.L. J. 136; IP. 
L. W. 140; (1917) Pat. 121, dissented from. 


Where property is held in co-parcenary by a 
joint Hindu family, there ar@ ordinarily three 
rights vested in co-parceners—the right of joint 
enjoyment, the right to call for partition, and the 
"right to survivorship. Where impartible property 
is the subject of such ownership, the right of joint 
enjoyment and the right of partition as the right 
of an undivided co-parcener are, from the nature 
of the pfoperty, incapable of existence. But there 
being, nothing in the nature of the property 
inconsistent with the right of survivorship, it 
may be presumed that that right remains. [p. 25, 
cols. I &e2-] | e 
In a simple e mortgage the interest ¢ transferred 

is the right to have the property sold and this 
need not necessarily be provided for in the deed 
in so many words; as long asit can be inferred 
from the language used, the transaction amounts 
to a Mortgage. Consequently, a document, under 
which a certain property is to be regarded as a 
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thereon and not to be transferred util the rent 
due remains unpaid, creates a mortgage and not 
a charge. [p. 27, col. rt 


Dalip Singh v. Bah dur Ram, fs Wd. Cas. 435: ` 


34 A. 446; 9 A. L. J. 550 and Anand Ram Marwari 
v. Dhanpat Singh, 38 Ind. Cas. 37; 1 P. L J. 563; 2 
P. L. W, 341, followed. 

The distinction between a mortgage and a 
charge is that whereas a charge only gives a 
right to payment out of a particular fund or 
particular property without transferring that 
fund or property, a mortgage is, in essetice, a 


traysfer of an interest in specific immoveable 


property. Ip, 26, col. 2.] 


Appeal from an order of the Subordinate 
Judge, Dhanbad, dated the zoth Jan- 
wary, I9IQ. 

Messrs. Noresh Chandra Sinha and Sakti- 
kanta Bhattacharjee, for the Appellant. 

Messts, Susil Madhab Mullick and 
Norendra Nath Sen, for the Respondent. 


JUDGMENT. l 

Das, J.—Two questions have been raised 
in this appeal, first, whether the appellant 
who applied for a dec-ee as against the 
respondent under "OO. XXXIV, r. 6, of 
the Code could maintain the application 
without a Succession Certificate, and, second? 
ly, whether the document upon which the 
appellant relies operated merely ^as a 
charge, and, if so, whether the <ppellant 
was entitled. to a decree under O. XXXIV, 
1. 6 of the Code. 


The facts are these :—Raja Durga Prosad 
Singh of Jheria brought a suit for royalty 
in respect of certain coal lands. He 
obtained a decree and the properties were 
sold on the ryth September 1i9rs. The 
sale did not satisfy the claim of Raja 
Durga Prosad as against the respondent 
and' there still remained a sum of 
Rs. 4,175 due to Raja Durga Pro ad. Raja 


. Durga Prosad, it appears, died after the 


sale of the properties and the present 
appellant has succeeded to th Raja by 
survivorship. On the Isth July- 1918 
the appellant presented an application 
under O. XXXIV, r, 6, for recovery of 
the sum of Rs. 4,175 from the respond- 
ent. The learned*'Subordinate Judge be- 


ing of opinion that the appellant could, 


not maintain the application -withou at 
Succession Certificate, has dismissed the® 
claim of the appellant. 


é 


€ 
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“Jam oh, opinion that the decision of the 
learned Subordinate Judge on this point 
cannot be e Admittedly the ap- 
pellant hasesticceeded to the Jheria Raj 
by right ofsurvivorship, but it was urged 
on behalf of the appellant that the estate 
being impartible the appellant could only 
have taken the estate Je inheritance, al- 
though he was selected as such successor 
by the application of the rule of survivor- 
ship. In support of his argument Mr.,8S, 
M. Mullick relied upon the decision of 
this Court in the case of Shyam Lal Singh v. 
Raja Bijay Narayan Kundu Bahadur (1). I 
will consider this case in a moment, but it is 
necessary to point out that the law on 
the subject has been discussed very fully 
and elaborately by the Judicial Committee 
in the recent case of Baijnath Prasad 
Singh v. Tej Bali Singh (2). On an exhaus- 
tive review of all the decisions, starting with 
what is known as the Katama Natchter v. 
Raja’ of Shivagunga (3) their Lordships 
came to the conclusion that the 
question of how to select the head of the 
family in a joint family is part of the 
general law. In the course of their judg- 
ment, their Lordships said as follows. “That 
the custom of impartibility does not touch 
it,” ‘that isto say, touch the question of 
how to select the head of the family in 
a joint family “is shown by the long list 
of authorities above cited, and there is, in 
their Lordships’ view no necessary logical 
deduction from the decisions in Sartaj 
Kuari v. Deoraj Kuari (4) and the second 
Piliapur.cases .which forces them to an 
opposite conclusion.” Their Lordships 
quoted with approval the decision in the 
case of Naragani Achammagaru v. 
Venkatachalapan Nayanivaru (5) where the 
proposition was laid down in the follow- 
ing words: ‘Where property is held in co- 
parcenary by a joint Hindu family there 

(1) 39 Ind. Cas, 36;2 P. L. J. 136; 1 P. I. W. 
140; (1917) Pat. 121. 

(2) Go Ind Cas. 534; 43 A. 228: 48 I. A. 195; 19 
A. L. J. 317; 33 C. I. J. 388; 40M. L.J. 387; 
(1921) M. W. N. 300; 25 C. W. N. 564; 2 P. L. T. 
257; 23 Bom. L. R. 654; 3 U. P. L. R. (P. C) 35; 
29 M. I. T. 358 (P. C). e 

(3) 9 M. I. A. 539 at p. 543; 2 W. ReP. C. 31; 
1 Suth, P. C. J. 520; 2 Sar. P. C. J. 25; 19 ÈR 


43. 
e (4) TOA. 272; 15 I. A: 51; 5 Sar. P. C.J. 139; 
12 Ind. Jur. 213; 6 Ind.@ec. (N. s.) x82 (P. C). 
(8) 4 M. 250; 1 Ind. Dec. (N. 84) 1019, 


= l 
are, ordinarily three tights vested in co- 
parceners—the right of joint enjoyment, the 
right to call for pgrtition, and the right 
to survivorship. Where impartible property 
is the suhject of such ownership, the 
right of joint enjoyment, and the right of 
partition as the right of an undivided 
co-parcener are, from the nature of the 
property, incapable of existence. But there 
being nothing in the nature of the property 
inconsistent with the right of survivorship, 
it may be presumed that right remains." 
Reviewing all the decisions of the Judicial 
Committee up to Sartaj Kuari’s case (4) 
their Lordships laid down three broad. 
proposition— 

“I, The fact that a raj is impartibl 
does not make it seprate or self-acquired 
property. 

2.. A raj, though impartible, may in fact 
be self-acquired or it may be family prop- 
erty of a joint undivided family. 

3. If it is the latter, succession will be 
regulated according to the rule which 
obtains n an undivided joint family so far 
as the selection of the person entitled to 
succeed is concerned, f.e., the person will 
be designated by survivorship, although 
then, according to the custom of imparti- 
bility,he will hold the raj without the other 
sharing it." 

Their Lordships then discussed the case 
of Sartaj Kuari v. Deoraj Kuari (4) and 
said that what was actually decided" in 
Sarta) Kuari's case (4) was that in an im- 
parféble vaj there was no restriction on 
the power of alienation by the member 
of the family who was on the gaddi and 
was in possession, in respect that there 
was no such right of co-ownership in the 
other members as to give them a title 
to prevent such alienation. Their Lorpships* 
reviewed the cases subsequent to Sarigj 
Kuarvs case (4) and came to the conclu- 
sion that the rules laid down in the,earlier 
cases on the qüestion of succession have 
not been touched by Sarta? Kuart’s case 
(4. They thought that the key-note 
of the posRMion was what was laid down 
in the ‘Weelkisto Deb Burmono v. 
Beerchunder Thakur (6). viz., ‘when 


(6 12 M. I. A. 523; 12 W. R. P*C. 21; 3 Pe L. 
R. P. C. 13; 2 Sat. P. C. J. 523; 3 Suth. P.C. J. 
243; 20 B. R, 436, 
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a-eustom is found to exist, it super- In my opinion the. appellant took the im- 


sedes the general law, which, however, 
still regulates all beyond the customi. 
Basing their decision on the passage which 
has just been cited, they came to the 
conclusion that the selection of the person 
entitled’ to‘ succeed -is governed’ by the 
general law of the land, but that when 
the selection is. made he Holds the raj by 
virtue of. the custom which prevents the 
Others sharing it. 
“In my opinion the latest decision of the 
Judicial Committee completely negatives 
the arguments which have been advanced 
before us. But it was urged that we are 
conclusively bound by the decision of the 
Full Bench of this Court in the case of Shyam 
Lal Singh v. Raja Bijay Narayan Kundu 
Bahadur (I). In that case the late Chief 
"Justice of this Court with the concurrence 
-of Chapman and Roe, JJ., came to the 
conclusion that there was no right to 
:suceeed by -survivorship in an impartible 
‘estate, Chamier, C. J., in delivering. the 
leading judgment, sai? as follows: “all that 
their Lordships of the Privy Council have 
rall along intended to lay down is that 
-for the purposes of ascertaining the person 
‘entitled to succe:d to an impartible estate 
-you must have resort to the rule which 
would have governed the succession if the 
estate had remained partible." In my opi- 
niop it is impossible to uphold this view 
-having: regard to the decision of the Judi- 
‘cial Committee in the case of Baztjnath 
Prasad Singh v. Tej Bali Singh (2). elt is 
“unnecessary to decide whether that case 
was rightly or wrongly decided, inasmuch 
as: -the question of succession was not 
-raised in that case and all that was involved 
‘was the question.whether any portion of 
“the property in the hands of a holder of 
‘aa impartible raj -could be regarded as 
bee which the creditor could seize in 
" "execution of a -decree obtained against 
-his,.predecessor-in-title. We are -in this 
téase*.nót concerned with that question. If 
wwe were wè would be bound to follow 
the détision of the Judicial? Committee 
which lays down in express. "terms that 
the question of selection of the successor 
is governed by the generallaw of the land 
ang. not be custom, ; but that when the 
seléction:. is made he holds the property-by 
custom which prevents others sharifg in-it, 


partible estate by survivorship and it was 
not necessary for him to obtain-a Succes- 
sion Certificate as a conditio: fer the main- 
tainability of tbe application. 

So far as the other question is concerned, 
the view of the learned Subordinate Judge 
was in favour of the appellant. But Mr. 
Susil Madhab Mullick on behalf’ of the 
respondent has urged before us that the 
appellant was not entitled to maintain an 
application under O. XXXIV, r. 6, inas- 
much as the document upon which the 
appellant relies created a charge and 
not a mortgage within the meaning of 
the term as defined in section 58 of the 
Transfer of Property Act. The. clause in 
the document upon which reliance is placed 
runs as follows :— 

“This settled coal land, mines, coal raised 
by me, machineries, tools, bungalow, edifices 
.coolie-shed erected by me as well.as all 
other moveables and immoveables ‘shall 
ever be regarded as a security for the 
payment of the rent and cesses due, to- 
gether with interest thereon due to you. 
I shall not be competent to transfer the 
said. property by sale, gift, or remove 
the same, so long as the rent, etc., due to 
you will remain unpaid. Ifit is done so, 
it shall not be accepted." 

Now, the broad distinction between a 
mortgage and a charge is this, that where- 
as a charge only gives right to payment 
out of a particular fund or particular 
property without transferring that fund 
or property, a mortgage isin essence a 
transfer of an interestiu specific immove- 
able property. The line of division in 
England between a charge and a mortgage 
“is a very clear one; but in this..country 
the division is not so _ well-marked. It 
has been pointed out that there is very 
little difference, if any, between a charge 
and a simple mortgage as defined in section 
58 of the Transfer of Property Act; and 
that, in asimple mortgage, the interest 
transferred is the tight to have the prop- 
erty sold. If that be so, it becomes a 
question of some gicety to distinguish be- 
tween a@simple mortgage and a charge. In 
the’ case of Dalip Singh v. Bahadur Raw 
(7), the, late Chief Justice of this Court, 

A e | eee `, © 


(7) 15 Ind; Cas. 435; 34 As 4461 9 As 1e] «550 
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‘then Mrf Justice Chamier, laid down the 
thtee essentials constituting a simple mort- 
gage as ngiki "In order that there may 
be a simple mortgage, there must be‘ (a) a 
“transfer of an interest in specific immovable 
property, (b) a personal undertaking by the 
mortgagor to pay the mortgage money, 
and (c) an agreement, express’ or implied, 
that in the event of the mortgagor failing 
‘to pay according to his contract, the mort- 
~pagee shall have a right to cause “the 
‘mortgaged property to be sold This case 
“was followed by this Court in the case 
of Anand Ram Marwari v. Dhanpat Singh 
(8). Now, in the present case the condi- 
tions (b) and (c) have been fulfilled; but 
‘there is no express transfer of an interest 
in the property. In the case already cited 
‘Chamier, J. said as follows: “In a simple 
mortgage the interest transferred is the 
‘right to have the property sold, and this 
"need not necessarily be provided for in 
the deed in so may words ; it may be in- 
ferred from the language used and where 
such an agreement can be inferred, then the 
‘requirements of condition (a) are satisfied.” 
‘In my opinion the decision in Dalip Singh 
v. Bahaduy Ram (7), followed as it has 
' been by this Court in Anand Ram Marwari 


v. Dhanpat Singh (8), governs the present. 


- case. It may be pointed out that the 
word used in the Bengalee document is 


‘bandhak’ which undoubtedly implies 
a mortgage. I am of opinion that the con- 


. tention of Mr. S. M. Mullick on this point 
. must be overruled. 

I would allow the appeal, set aside the 
order of the learned Judge in the Court 
below and remand the case to that Court 
for decision as to the sum of mongy 
for which the plaintiff is entitled to a 
decree. The appellant is entitled to the 
~ costs of this appeal. The costs incurred 
in the Court below will abide the result 
and will be disposed of by the learned 
' Subordinate Judge. 

Adami, J.—1 agree. 


N. K. Appeal allowed. 
mi 38 Ind, Cas. 37; 2 P, L. J, 563; 2 P, L. W. 
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MADRAS HIGH COURT. 
SECOND Cem, APPEALS Nos. 618 to 6025. 
OF 1920. 

“August IO, 1921. 
Present:—Mr. Justice Kreshnan and 


* Mr. Justice Odgers. 


PONNALAGU KONAN AND OTHERS— 
PLAINTIFFS—APPELLANTS 
* — Qqersus 
SINNIAH ODAYAN AND OTHERS— 
DEFENDANTS—~RESPONDENTS. 

Landlord and tenant~-Tenant asserting per- 
manent occupancy right—Burdenof proof—Burden, 
when shifts— Yearly tenant asserting permanency, 
effect of — Appeal, second— Finding not based on 
‘direct evidence—Finding of fact. 

Where a tenant sets up a permanent right of 
occupancy, the burden of proot is primarily on 
him, and where he adduces evidence sufficient 
for an affirmative finding in his favour, the 
burden shifts to the landlord, and it is for him 
to show that that finding should not be accepted. 
[p. 28, col. 2.) 

Mere length of occupation, coupled with an 
assertion of permanent tenancy, is not sufficient 
for the conversion of a yearly tenant into - a 
permanent tenant. [p. 29, col. 2.] 

A finding not based on direct evidence but on 
circumstances, is nevertheless a finding of fact 
which must be accepted in second appeal. [p. 29, 
col. r.] 


Appeals against the decrees of the Court 
of the Temporary Subordinate Judge, Siva- 


'ganga, in Appeals Suits Nos. 39 to 46 of 


1019, respectively, preferred against the 

decrees of the Court of the District Mynsif, 

Sivaganga, in Ordinary Suits Nos. 874, 

870; 877, 879, 881, 876, 880 and Se of 
7, respectively. 


Mr. K. Bashyam Atyangar, for the Appel- 


ants. 
Mr. A. Krisfnaswami Atyar, for the Re- 
spondents. 


JUDGMENT.—These second appeals 
arise from eight suits tried together by 
the District Munsif of Sivaganga.e Plaint- 
iffs sued to have their title declared to 
the suit lands and for an injunctron to 
restrain defendants from» disturbing their 
possessiog. and, in the alterndtive, for 
ejectment? if possession was found to be 
with the defendants, on the footing that 


"they were their yearly tenants. Posses- 


sion having been found to be wit) the’ 
_ defendants, the suits have -been treated 


E gs; purely We suits. Defendants 
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pleaded, among other things not material 
now, that they had the kudiwayam or 
permanent occupancy erights in the lands 
and were not liable to be ejected. The 
District Munsif found the occupancy right 
proved in three suits and dismissed them 
but decreed the rest. On appeal, the 
learned Subordinate Judge held that the 
existence of occupancy fghts in the 


tenants was proved in all the cases and: 


dismissed all the suits. The appeal to 
us is by the plaintiffs who represent the 
landlord's interest. 

The Subordinate Judge has found, on 
plaintiff's evidence, which he accepts on 
this point, that the village of  Dappan- 
kanmoi where the suit landg are situated 
was, along with two other villages, granted 
on permanent cowle to one Srinivasa Iyengar, 
the predecessor-in-title of the plaintiffs, 
in 1802 by the then Zeminder of Siva- 
ganga and that at the time of the grant 
the land was covered with forest. There 
could thus have been no tenants on the 
land at the time and the inference of the 
Subordinate Judge that the grant was of 
both the warams or of the whole interest 
in the land must be accepted, apart from 
any question of what the proper presump- 
tion isin such cases. 

The permanent tenancy the delendants 
set up, if true, therefore, has arisen subse- 
quent to the grant : there is, however, no- 
thing to prevent such a tenancy having 
been acquired by them by arrangement 
with, or by grant by, the landlord, omeby 
prescription against him. Now, it is con- 
-ceded for the " plaintiffs that about half 
the lands in the village are lands held 
under permanent tenure, the other. half 
being pannat lands, but they explain that 
ethis state of affairs was brought about 
bw the landlord granting kudivaram rights 
to tenants in particular lands for consi- 
deration paid. This explanation has not 
been,accepted by the Subordinate Judge, 
who thinks it more probable that the 
clearance of the forest and the conversion 
of the 4ands into cultivable Ruds were 
effected by the combined labodr of the 


. landlord and the va?yaís or partly by the 


one and partly by the other. But there 
is ng direct evidence on that point or as 


to when and under what condition the 
*defendant's ancestors came into possession 


- 


INDIAN 


CASES. [1922 


of the suit lands or under what terms 
they became tenants on them. The ques- 
tion whether they have permanent rights 
or not has, therefore, to be decided on 
evidence as to the way in which the 
parties dealt with these lands. 

The Subordinate Judge has entered into 
a long discussion as to the burden of 
proof and as to the presumption that 
arises in a case like this and has referred 
to e long catena of rulings on` the point 
beginning from Krishnasamt Pillar v. 
Varadaraja Ayyangar (1). But we do not 
propose to follow him in this discussion, 
as the two Priyy Council rulings in Surya- - 
narayana v. Patanna (2) and Upadrashta 
Venkata Sasirulu v. Divi Seetharamud (3), 
as interpreted by the Full Bench of this 
Court in Muthu Goundan v. Perumal Iyen 
(4, must be taken as settling the question 
aud showing that where the tenant sets 
up a permanent right of occupancy, the 
burden of proof is primarily on him. Bur- 
den of proof. is, however, often of a shifting 
character and may change from one party. 
to the other as facts are proved which 
render the case of one party more pro- 
bable than that of the other. The bur- 
den in the present case was primarily no 
doubt on the tenants and the Subordinate 
Judge's view in paragraph 46 of the judgment 
that, because thelands were originally part 
of the Sivaganga Zemindari there is a pre- 
sumption arising from that fact alone in 
favour of permanent tenancy does not 
seem to be correct, particularly as in this 
village half the lands are said to be pannat 
lands in which no permanent rights exist. 
But, as remarked by the Munsif, the ques- 
tion of burden of proof is not very 
fnaterial in this case as both sides adduced 
evidence and the conclugon as to the 
existence or the non-existence of perma- 


(1) 5 M. 345; 2 Ind. Dec. (N. S) 240 (F. B). 

(2) 48 Ind. Cas. 689; 41 M. 1012; 25 M. L. T. 
30; 23 C. W. N. 273; 9 L. W. 126; 29 C. L.J., 
153; 1 U .P. L. R. (P. C) rr; 36 M. L. J. 585; 
21 Bom. L, e 547; (x919) M. W. N. 463; 45 I. 
A. 209 (P. C 

(3) 51 Ind Cas. ach: 43 M. 166; 17 A. L. J. 


725; 37 MLL. J. r 21 Bom. L. R.. 925; 26 M. 
L. T. 175: 30 C. L. J. 441; to ej W. 633; 24 Ce 
W. N. 129; 46 I. A; 123 (P. C 


E 63 Ind. Cas. 790; 44, M. SH 49 M. L. ja 
; I3 5 W. 483; (1921) M. W. N. 263; 29 Ki 
id "T. 398 (P. B). 
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nent rights has fo be arrived at on that 
evidence. 

The Subordjnate Judge has found in 
favour of the existence of such rights in 
all the defendants on a consideration of 
the evidence in this case. That finding, 
we think; is really ‘a finding of fact 
which we must accept in second appeal, 
as we are not prepared to say that 
there is no evidence to support it. The 
finding, no doubt, is not based on dirett 
evidence but on circumstances ; neverthe- 
less it is a finding of fact. According 
to his finding the defendants and their 
ancestors have been in possession of the 
lands ever since anything is known about 
them, certainly for over 40 years, paying 
only melvaram to the landlords and never 
any swamibogam. ‘They were never evicted 
or even attempted to be evicted at any 
time. They have dealt with their kudi- 
varam interest aud in one instance, the 
sale was actually to one of the landlords: 
Exhibit IT (a) 1889. What is most import- 
ant of all, they seem to have asserted their 
right to kudivaram ina suit by the land- 
lords so nearly as r87r and one of the 
landlords defendants in that suit seems 
to have admitted their claims, the others 
not denying it and again in xr879 their 
claim was once more asserted in suit 
to the knowledge of the landlords and yet 
no steps have been taken till now to dispute 
their claim. (See paragraph 46 of the Sub- 
ordinate Judge’s judgment). 

These facts support the finding of the 
Subordinate Judge, but, even if they are 
held to be not sufficient by themselves 
for an affirmative finding of permanent 
tights in the defendants they are, we 


think, certainly sufficient to shift the bur," 


den of proof to ghe landlords and, in the 
absence of satisfactory evidence in support 
of the latter’s case and of some reason- 
able explanation of their conduct, the find- 
ing must be for the defendants. 

It was argued that the Subordinate 
Judge was influenced by his opinion in 
paragraph 46 of his judgment that there was 
a presumption of permanent tenancy in 
defendant's favour in coming to Wis con- 
clusion on the evidence and, therefore, 
his finding should not be accepted. We 
are unable to accept this contention, for, 
apast from any presumption, there is 
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enough evidence, as pointed out above, to 
support his conclusion. The objection that 
the Subordinate Judge had not refe red 
to the plaintiffs documents in detail 
seems also'to be without férce, as the 
registered documents are all of recent date 
and the unregistered ones are unreliable, 
as pointed out by the District Munsif. 

The Subordifiate Judge has gone fu:ther 
and held that the defendants have ob- 
tained permanent rights by prescription 
if they had not got them otherwise, as 
they have been in possession since 1872 
till now asserting their right of kudi- 
varam or permanent occupancy. We are 
not, however, prepared to follow him in 
this view, asethe evidence indicates that 
the defendants or their ancestors were 
tenants of some sort even prior to 1871, If 
they were then permanent tenants, as their 
case is, they can get no further rights 
in law by their assertion, as they claimed 
only permanent tenancy by that assertion. 
If, on the other hand, we take it that they 
were yearly tenants they could not de- 
velop themselves into permanent tenants 
by mere length of occupation coupled 
with their assertion : See Seshamma Shettati 
v. Chickaya Hegade (5) and Rajah of V enkata- 
giri v. Mukku Narsaya (6). Their assertion 
and long subsequent occupation without 
any action on the part of the land- 
lords to dispute their claim can only pro- 
perly be treat d as evidence in support of 
their as case, was done by the Subordinate 
Judgt in arriving at his finding of fact 
in defendants' favour. 

The plea that defendants have obtained 
permanent rights in any event under the 
Estates Land Act was not raised in the 
Trial Court or in the grounds of appeal 
and it should not, therefore, have been 
allowed to be taken for the first time ih 
the Appellate Court, as it involves a trial 
on facts. . T 

Accepting, however, the conclusion? of 
the Subordinate Judge that defendants 
have rights of permanent" occupagcy in 
the suit lagids we dismiss all the second 
appeals with costs, 

V. N. V. 


W. C. A, Appeals. dismissed. 
+ 


(5) 25 M. 507; 12 M. Ln J. 119. 
6) 7 ipd. Cas. 202; 37M. 1; 8 M. L, T. 258; 
(1910) M. W. N, 369 
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MADRAS HIGH COURT. 
FULL BENCH. 
April 12, 1921. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Justice Str William Ayling, Kr., and 
Mr. Justice Krishnan. ` 
DEPUTY COMMISSIONER AND SECRE- 
TARY to tHe CHIEF COMMISSIONER 
or INCOME-TAX, MADRAS—REFERRING 
OFFICER 
d DU Uer Sus 
.S. HAJEE ABDULLA SAHIB AND Co.— 
ASSESSEES. 

Specific Relief Act (I of 1877), $. 45— Income 
Tax Act (VII of 1918), s. 51-—Excess Profits 
Duty Act (X of 1919), s. 15— Assessmeni— High 
Gourt requiring Board of Revenug to make reference 
—Order not appealed against—Obdjection to order, 
at heaving of reference, validity of. 


Where, in pursuance of an order of a Judge on 
the Original Side of the High Court, made under 
section 45 of the Specfic Relief Act, the Board of 
Revenue submits a reference to the High Court 
under section 15 of the Excess Profits Duty Act, 
read with section 5x of the Income Tax Act, 
it is not open to the Board, at the hearing of such 
reference, to raise an objection that the order of 
the Judge was without jurisdiction. The proper 
course for the Board is to appeal against such 
order. 


Case stated by the Board of Revente, 
"under section 15 of the Excess Profits Duty 
Act, X of 1919, read with section 5r of the 
Imcome-Tax Act, VII of 1918, in pursuance 
of an order of the High Court made herein, 
‘dated the 8th September 1920. : 

Messrs. Sidney Smith and O. T. Govindan 
. Nambiar, instructed by Mr. A. Kandaswami 
Mudaliar, ior the Assessegs. 


The Government Pleader, Mr. C. Madha- 
‘van Nair, and the Government Solicitor, 
for the Referring Officer. 


JUDGMENT.—A preliminary objection 

hag been taken to the. hearing of this Refer- 
- ence that the order made by the learned 
‘Judge of the Original Side, pnder section 
45 of the" Specific Relief Agt, was made 
without jurisdiction and, therefore, that we 
should decline to hear the Reference, which 
has been made to us by the Board pursuant 
to that order under section 51 of the Indian 
Income Tax Act. The Board did not appeal 
against that order, as they might have done, 
e 
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and as they did in the Gase. ofesome other 
similar orders, and section 51 empowers 
and requires them to make g Reference on 
the application of the assessee? unless they 
are satisfied that the application is frivolous, 
or that a Reference. is unnecessary. They 
have made the Reference pursuant to the 
order, instead of appealing against it, and; 
in the circumstances, we think we are bound 
to dispose of it. 


We have heard the points fully stated 
on both sides and the question appears to: 
resolve itself into this: Are the assessees 
entitled to the benefit of the first proviso 
to section 6 of the Excess Profits Dutv Act 
of 1919 ? Section 6 provides that the stand- 
ard profits of a business, for the purpose of 
calculating the excess profits duty, may be 
calculated in several ways. One of the ways 
which was adopted here is provided for in 
section 6, sub-section(r), clause (b), sub-claus 
(tit). “ If the profits of the business have 
been assessed for the said purposes in all the 
five years IQI3, I9I14, IQIS, 1976 and 1917— 
the aggregate of one-fourth of the profits 
assessed in the years 1912 and 1914 and in 
such two of the years 1915, 1916 and I9gI7 
as may be selected by the said person" 
may betaken. The proviso says: '' that 
if the average capital employed in the busi- 
ness in the years adopted for the purpose of 
determining the standard profits is less or 


more than the capital so employed at the 


end of the accounting period, there shall be 
made to-or from the standard profits an addi- 
tion or a deduction, as the case may be, which 
shall bear to the standard profits the same 
proportion as stich increase or decrease of. 


. capital hears to the average capital so: em- 


ployed in the years so adopted." Then there 
is this Explanation ` "Fer the purpose of as- 
certaining the average capital employed, the 
capital employed in the business in any 
year shall be deemed to be the capital so 
employed at the end of that year." “This is 
to be read with the provisions of section 6, 
sub-section (4), — "Notwithstanding anything 
conteined in this section no increase of 


“capital, made aftét the 3xst December, 1918, 


Shall be taken into account in any case, and 
no stich increase before that date shall be 
taken into account when it appears oy to 
the extent to which it appears that the in- 


‘Crease’ was made with intent to évade or 
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has the effect of evading the payment of 
the excess penig duty.” 


Now, what teg was, that the peti- 
tioners here, as shown in “their affidavit, 
have beer. assessed for the years 1913-1914, 
I914-15, IQI6-I7 and 1917-18 on incomes 
respectively of Rs. 1,00,000, Rs. 1,20,000, 
Rs. 2,066,441 and Rs. 3,56,000, and in the 
accounting year I9gI8-I9, on an income. of 
Rs. 3,01,748-6-11. 'The contention of the 


petitioners is that, though in 1918-19 they 


made a decreased profit on the capital which 
was employed in their business on the 31st 
March 19186 they had prior to that date 
increased their capital approximately by 6 
lakhs of rupees, and, if that were established, 
.the result would be that their standard pro- 
fits would have been increased to such an 
extent as altogether to exempt them from 
the payment of excess profits duty. Tf the 
petitioners wished to obtain the benefit of 
that proviso, it was their duty to put before 
the Collector and the Board of Revente 
satisfactory evidence that their capital had 
been increased as alleged by them. They 
did not do so, but contended themselves 
with putting in some very inconclusive re- 
turns. ‘The original assessment by the Col- 
lector may have been unduly hurried, but 
when the petitioners appealed to the Board 
of Revenue, the Board sent the case back 
to the Collector and the petitioners had an 
opportunity of putting any further evidence, 

or any further explanation, before the Col- 
lector, but they refused to avail themselves 
of it and stood upon the returns which they 

had. already furnished. On these materials, 
the Collector reported that he was unable 
to say what their original capital was. Or, 
what . the increase of capital was, and 
the Board, having considered the matter, 

came to the same conclusion as the Collect- 
or, and, in their Order of Reference, 
they have given forcible reasons for showing 
that it. was quite impossible for them to say 
that it had been established that there bad 
been this increase of capital on which the 
petitioners claim exemption from excess 
profits duty. e 


In these circumstances, all that can be 
sfid is that the petitioners have not 
brought themselves within the exemption 
and there is no occasion for any further 

+ 
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28 M.L. T 35x; 


‘sued to {dreclose 


4t 
iy Shoes BECHER 
answer to the Reference, as the Board’s 
action is right. The assessees must: pay 
the costs of this Reférence Rs. 250. | 
EE Reference. answered Ce 
V. N. V. 
W, C. A. 


. NAGPUR JUDICIAL COMMISSIONER? 
COURT. 
First Com, APPEAL No. 8-B or 1922. 
September r5, 1922. 
Present.— Mx. Prideaux, A. J. C. 
KESHEORAO AND OTHERS—PLAINTIFFS— 
APPELLANTS 
l VEYSHS 
KRISHNARAO AND OTHERS—DEFENDANIS 
; _ RESPONDENTS. 

Contract Act (IX of 1872), s. 74— Tnstalment 
bond— Reduction of interest in case of punctuai 
payments— Penalty. 

A condition in an instalment-bohd that there 
should be a reduction in the rate of interest agreed, 
in case of ‘punctual payments as stipulated, does 
not amount to a penalty under section 74 of, the 


‘Contract Act. 


fagannath Prasad v. Bali Chand,4 N. I, R. 
187, Baikuntha Nath Chowdhury wv. Ramanand 
Patt, 61 Ind. Cas, 923; 48 C. 1036; 33 C. L. J. 
414; 25 C. W. N. 776, Mat Lal Das v, 
Eastern Motgage and Agency Co. Ltd, 61 Ind; 
Cas.. 486; 25 C. W. N. 265; (1920) M. W. N. 631; 
4g I. A. 265; 2 U.P L. R. 
(P.C.) 166 and Kutb-ud-din Ahmad v. Bashir. 
ud-din, 5 Ind, Cas, 665; 32 A 448; 7 ALL, J. 394, 

* 


referred to. 

. Appeal from a decree of the Subordj- 
nate Judge, No, x, Akola, in Civil Suit No. 2 
of 1921, dated the 22nd October 1922. 

Mr. M. R. Indurkar, for the Appellants. 

Mr. W. R. Puranik, for Respondent ND. 1, 


JUDGMENT.—The plaintiffs-appgellants 
certain property -mort- 
gaged to them, they claiming Rs. 6,0cc on 
the strength of a mortgage-deed, dated the 
.3rd March r913, executed by the defendant 
No. x for a , consideration of Rs. 3,500. 
Defendant No. 2 was impleaded as a subse- e 
. quent-mortgageeand defendant No.:3 as. sub- 


032 ` INDIAN CASES; 


KESHEORAO 7. KRISHNARAO? 


sequent purchaser of apart of the mortgaged 
property. Various pleas were raised, but the 
plaintiff obtained a de@ree for Rs. 4, 724-4-0, 
compound interest, at Re, 1 per cent. 
per mensen? being given. This. appeal is 
directed towards enhancing the .interest. 

The relevant portion of the mortgage- 
deed has been translated as follows :— 

." Y have borrowed Rs. 3,000 from you. 
I will pay interest on it at Rs. 1-4-0 per cent. 
per month. You should make an account 
of the interest at every dipwali, as usual, 
and add this interest to the principal. The 
amount thus found will be considered as 
principal on which you should charge inter- 
est till satisfaction. I will claim a remis- 
sion of annas 4 per cent. per month from the 
interest if I pay the amount as stipulated. 
I will not claim remission if I do not re-pay 
the amount as stipulated." 

The lower Court's decision on this ques- 
tion of interest is contained in paragraph 9 
of the judgment which runs :— 

“No question of the admissibility of oral 
evidence arises in this case, as the deed 
itself expressly provides that defendant No. 1 
would get a remission of 4 per cent. per men- 
sem in respect of interest, if he paid the in- 
stalments regularly. No doubt, the language 
used in the document is such as to clearly 
indicate an attempt made to convey an 
impression that the rate of rj per cent. per 
ménsem was the original contractual rate. 
But we have to find out what the real in- 
tention of the parties was as regards interest 
and this we have to find from the docüfnent 
itself. When plaintiff in the latter part 
of the document expressly agreed to give a 
remission of 4 per cent. per mensem, if the 
instalments were regularly paid, he meant 
that the former clause about the rate of 14 
per cent. per mensem was modified. It is to 

e presumed that the parties mean to abide 
by the terms of the agreement, when they 
enter into it and that the?’ do not mean to 
break them. So it follows that both the 
parties intended that the instalments would 
be paid regularly. In view of éhis, the only 
meaning of the document is that both the 
parties contemplated that the interest 
would be paid at I per cent. per mensem con- 
pound and that the higher rate of interest, 
though inserted at the beginning of the deed, 
was simply meant as a threat to ensure 
punctual payment. I, therefore, hold that 
e 


[1022 


the clause about payment of únterest at 
Ij per cent. per mensem compound is penal 
and that the plaintiff should get interest at 
I per cent. per mensem compéund, which 
15 In reality the contractual rate." 

It is contended for the appellants that 
the stipulation in thé form entered in the 
mortgage-deed is not a stipulaion by way 
of penalty, and Jagannath Prasad v. Bali- 
chand (I) is quoted in support of the argu- 
ment. The learned Judge who decided 
that suit held that such a stipulation did not 
come within the provisions of secton 74 of the 
Contract Act. Other cases to the same 
effect are Batkuntha Nath Chowdhury v. 
Ramanand Patnaik (2) and Mati Lal Das 
v. Eastern Morigage and Agency Co. Lid. (3). 


Fot the respondents Dandu v. Somnath (4). 


and Kutbu-ud-din Ahmad v. Bashi-ud-din 
(5) are quoted, but this last case seems to 
me, if anything, to support the contentions 
of the appellants. 

The weight of authorities seems to me 
to be clearly in favour of the appellants and 
I do not think that the reduction in the rate 
of interest contemplated on punctual pay- 
ment of instalments amounts to a penalty 
under section 74 of the Contract Act. The 
result is that the appeal succeeds. The 
appellants will be given a decreefor Rs. 6,000 
with compound interest at 1] per cent. per 
mensem with furthur interest at the same 
rate for a period of six months and after 
that at I per cent. per mensem simple inter- 
est. I extend the time for payment by 
six months, 'The respondents will pay the 


costs of this appeal. 
GR D, Order accordingly. 
dir hem. 
2) 61 . Cas. 923; 48 C, 1036; C. L i. 
414; 25 C. W. N. 776. . * i d 
(3) 6r Ind. Cas. 486;25 C. W. N. 265: (1920. 
M. W. N 631; 28 M. L. T. 351; 47 I. A. 265: 4 
U. P.L. R. (P. C.) 166. 


. Cas, 547; 6 N. L. R, 109. 
Ind, Cas. 665; 32 A 448; 7 ALT, 39-4. 
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MADRAS HIGH COURT. 

SECOND Cvt, ‘APPEAL No. 1430 OF 1920. - 
pos 2» 1921. 
Present.$—Sir William Ayling, KA, 
Officiating Chief Justice, and Mr. Justice 

Odgers. l , 
OMAYURPADAM MOTT, THROUGH ITS 
 ATHEENA KARTHAR UMAMAHES. 
WARAR SIVACHARIAR—PraIntirr— 

APPELLANT 


'SIVASOORIA THEVAN AND OTHERSe- 


DEFENDANTS— RESPONDENTS. 

_ Adverse possession—Decree cf Court declar- 
ing mortgage ineffective--Possession, subsequent, of 
mortgagee, whether adverse. 

JA decree of Court declaring. that a mortgage 
under which a person came into possession is in- 


effective, amounts to a decision that .the relation- 


ship of mortgagor and mortgagee does not subsist 
and renders the subsequent ‘possession of the 
alleged mortgagee adverse to the mortgagor and a 
suit fot a possession by the latter more than 
twelve years. thereafter is barred by limitation, 


[p. 34, col. 1j . 
Sita Ram v. Madho Lal, 24 A. 44; A. W. N. 


itor) i94 (E. B.) and  Zaibunnissa v. 
Parichhat, 25 Ind. Cas. 611, relied on. [p. 3, col. .] 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Tinnevelly, in Appeal Suit No. 19 of 1920, 
(Appeal Suit No. 169 of 1919) on the file 
of the District Court, preferred against the 
decree of the Court of the District Munsif, 
Srvaikuntam, in Original Suit No. 399 of 
IgI7. | | 


‘Messrs. D. Sitarama Rao, Chidambaram 
and Marthandam, for, the Appellant. 

“Mr. K. S. Ganapathy Atyar, for the 
Respondents. 

. SUDGMENT.—The facts of this case are 
fully and clearly set forth in paragraph 
2-0f the judgment of the lower Appellate 
Court and it is unnecessary to recapitulate 
them. ü 

It presents some difficulty owing to the 
peculiar circumstances and the vague nature 
of the plaint: but after the best considera- 
tion I can give, 1l think the conclusion of 
the learned Subordinate Judge is correct. 

As he says:—“The suit as framed is for 
recovery of possession on the strength of 
mere title ignoring. the transaction under 
which defendants got possessiov.® It has 
been suggested in argument before us that 
it should be treated as a suit for redemption 
either of the genuine mortgage of 1886 or of 


the spurious mortgage of 1858 set up by de. 
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fendants' predecessor ih the previous suit 
and found to be false. Reliance was placed 
on the Privy Councj! decision in Varada 
Pillai v. Jeevarathnammal (x) ior the posi- 
tion that, ia spite of the prowisions of sec- 
tion 49 of the Registration Act, the Court 
would be entitled to look into the terms of 
the mortgage-deed, and give plaintiff relief 
on the basis thereof. I am clearly of opi- 
nion that the judgment of their Lordships 
does not go to this length. We were referred 
to a recent case disposed of by ourselves, 
Sontyana , Gopala Dasee v. Inapeetalapula 
Ram: (2), for the same*proposition, but that 
case is easily distinguishable. 'The mort- 
gage-deeds there were not inadmissible in 
evidence ; although the mortgages themselves 
were Void as relating to property which at 
the time of their execution was inalienable, 
we gave relief on grounds of equity in cir- 
cumstances which have no parallel here. 


‘It is unnecessary, however, to pursue the 


matter further; because, viewed as a suit to 
redeem the mortgage of 1866, the decision 
in Original Suit No. 485 of 1804, on the file 
of the Court of the District Munsif of Sri- 
vaikuntam, must operate as ves judicata, 

The decision in the same suit that the 
mortgage of 1858 is false, may not operate 
as res judicata, but even if it does not, it is 
not pretended now that there ever was such 
a mortgage and the Courts cannot be asked 
to decree redemption of a mortgage which 
is admittedly ` fictitious. 4 

We must, therefore, fall back on the ori- 
ging’ frame of the suit. No doubt, the 
original title to the property of the mutt 
which the plaintiff represents, is not denied: 
and the admission in the suit of 1894 by 
defendant's predecessor that he came into 
possession of the land by virtue of some 
mortgage under the mutt may be held bindings 
on defendants. But it does not follow that 
his other possession subsequent to the deci- 
sion of that suit is not adverse and Į think 
the Subordinate' Judge has rightly held that 
it was. Assuming that Muthiah Thdvan's 
possession. up to 1894 is to he referred to the 
genuine but invalid mortgage of 1666, vet 
in the coufse of that suit, Muthiah Thevan 

(1) 53 Ind. Cas. 901; 43 M. 244; (1919) M. W.N. 
724; 10 L. W. 679; 24 C. W, N. 346; 38 M. I. J. 
313; 18 A. L. J. 274: 2 U. P. L. R. (P. C) 6522 . 
Bom. L. R. 444; 46 I. A. 285 (P. Ei. : 

(2) 64 Ind. Cas. 328; (1921) M. W. N. 385; 41M, 
L. J. 194; 13°. W, 685544 M. 946, ; 
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repudiated that mortgage as false arid set 
up a different interest in himself. “The 
mortgage of 1866 thuserepudiated by Mu- 
thiah Thevan was by the decision of the 
Court declare@ to be ineffective; ad it seems 
to me inipossible to refer to it for his subse- 
quent possession or that of his successors. 
It has been held by Piggot, Jo in 
Zaibunnissa v. Parichhat® (3) following 


Aikman, J., in Sita Ram v. Madho Lal (4): 


that a decree of a Court pronouncing a mort- 


gage-debt to be satisfied is equivalent to a 


declaration that the relations of mortgagee 
and mortgagor have come to am end and 
render the subsequent possession of the 
mortgagee adverse to the mortgagor. 
seems to me that a similar result must Se 
held to accrue from a decision which, 
effect, says that the relations never existed. 

There is really no-equity in the case. The 
suit of 1894 was brought by the predecessor 
of the present plaintiff and plaintiff himself 
succeeded to the headship of the mutt in 
1896. He took no steps whatever to recover 
the suit lands for nearly 20 years. (vide 
plaint) by which time the lands; as the 
Subordinate Judge says, have been im- 
proved -by defendants and became very 
valuable. 
. I would dismiss the second appeal with 
costs. 

V. N. V. 


` (3.25 Ind. Cas. 611. 
(4) 24 A. 44 (FB); A. W. N. Coon “194. 


Appeal dismissed. 
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E ES JUDICIAL COMMISSIONER'S 
COURT. 
Frest CIVIL APPEAL No. 55 OF IQIQ. 
e November 30, 1921. 
Present-—Mr. Prideaux, A. TC 
TUKARAM AND OTHERS—PLAINTIFFS 


—eAPPELLANTS 
"x versus pe 
NARBA AND OTHERS—DEFÉNDANTS 
— RESPONDENTS. 


CG P. Tenancy Act (XI of 1898), s. 46 
' (3—€ Occupancy e holding—Morigage of Standing 
trees Registration Instrument of transfer—Pavt of 


eproperty untransferable—Transfer of rematning, 


whether operative, 


It, 
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Trees standing: on an-occupancy:h$lding, and ' 
which have not been severed from the property in 
the soil, are part and parcel of theland held for 
agricultural purposes, and a mortgage of the trees 
amounts to a transfer of the rights in theoccupancy 
tenüre in a portion of the tenancy holding. Such 
a mortgage contravenes section 46 (5) ofthe C. P. 
Tenancy Act. The registration of an instrument 
purporting to transfer property, part of which. 
is transferable under the land, caunot operate 
iu respect of any part of the property ostensibly' 
transferred by it. [p. 36, col. r.] 

Sukknandan v. Manakchand, 10 Ind. Cas. 473; 
7 N. L. R 63, and Nilkant v. Ghulya, 42 Ind. Cas. 
384; 13 N. L. R. 165, referred to. 


Appeal against the decision of the Sub- 
ordinate Judge, No. r, Wardha, dated the 
r6th April rgrg in Civil Suit No. 99 of 1918, 


. Mt. M.R. Bobde, for the Appellants. 


| Messrs. M. R. Indurkar and D. W. 
Kathale, for the Respondents. 

JUDGMENT.-—The plaintiff Tukaram sues 
for the foreclosure of a mortgage executed 
in favour ofthe plaintiff No. 5, one Fatoba, 
and defendants Nos. 1 to 4. The other plaint- 
iffs are sons of Tukaram. Yatoba died during: 
the: case, the other defendants are his legal 
representatives, Defendants Nos. X, 2 and 4 
admit the mortgage and the plaintiffs' claim 
was objected to in that the agreement to 
pay compound interest, it is alleged, is penal. 
They have other pleas which it is necessary 
at present to consider. Defendant No. .3 
himself and his son defendant No. 5 admit’ 
the mortgage, but state that l'atoba paid 
Rs. 200 to the plaintiff on rsth April rgro 
and that on 27th November 1908 he had. 
sold the crops of his field to the plaintiff for - 
Rs. 400, Rs. 200 of this sum were to be paid 
to one Anandrao. Patil bv the plaintif. 
But the amount was not paid and it was | 
further pleaded that only Rs. 620-1-o0 
ifistead of Rs. 650-0-0 - reached.the executant 
and the agreement to pay campound interest 
was said to be penal. 

The following issues were framed :— 

(DI Did Pandurang Patil receive from 
the plaintiffs Rs. 1,200 or Rs. 1,17I-I-0 
and whether mortgagors were .not paid. 
Rs. 200 at home as part consideration of 
the sale-deed for Rs. 400? . 

(by Whether Nar&a did not owe Rs. 62 8-0 
to plaintiffs and whether Abhiman did not 
owe Rs. 113 to Gangabisan Gulabrao on the” 
date of the mortgage and whether the said, 
debts were not included tn the consideration 
of the mortgage in suit-? 


Ld 
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(c) Did plaintiffs pay Rs. t13 
bisan Gulabrao ? 

(2) Whether the mortgage-deed provided 
for appropriation of te-payments. Whether 
special directions were given as to the appro- 
priation to re-payment of Rs. 200 sent by 
. money order? If so, which should prevail? 

(3) Whether there was the khata debt 
and costs due to which appropriation was 
made by plaintiffs ? e 

(4) Whether compound interest on de- 
fault at 2 per cent. is penal? 

. (8) Is not plaintiff entitled to interest 
after default ? 

(6) 
are legal representatives of deceased I'atoba ? 

(7) Whether the estate mortgaged be- 
longed to all or to Fatoba alone’? 


to Ganga- 


Defendants obtained leave to amend their 
pleadings and so did the plaintiffs. Defend- 
ants' plea was that the trees mortgaged 
standing in fields Nos. 24, 77 and 145 were 
standing in occupancy land and that the 
mortgage was thus registered against the 
provisions of section 46 of the Tenancy Act 
and it was, therefore, void anc unentorceable. 
Plaintiffs said. that, at the time of the mort- 
gage, the defendants represented to them 
that fields Nos. 24, 77 and 145 were absolute 
occupancy ; thus fraud had. been committed 
on them and as this fraud became known to 
defendants when the defendants applied 
for amendment, ?.e., on 21st December 1918, 
the suit was within time. 
personal claim is within time and they 
claimed a personal decree for Rs. 2,500. 
They also denied that the mortgage was 
inoperative. The fraud was denied by the 
defendants and the following additiona? 
issues were framed :— 


(8) Whether the fields Nos. 24, 77 and 
"145 were of occupancy tenure on the date 
of the mortgage ? 

(9) Whether the mortgage is hence void 
as not properly registered and is inoperative? 

fro) Whether, at the time of the mort- 
gage, the mortgagors represented the above 
fields to be of absolute occupancy tenure ? 

e (x1) Whether the plaintiffs took the 
a under fraud practised by the.mort- 
Sagors ? . 

&2) When was the fraud detected by 
ihe plaintiffs? 


E 


Whether defendants Nos. 2, 3 and 5 


The suit for a, 
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(13) Whether the plaintiffs knew at the 
time of the mortgage that the fields were 
of oceupancy tenure ? 

(r4) Whether the plaintiffs are entitled 
to.get a personal decree agaiust the defend- 
ants? ` 

(i3) "Whether the claim for a puma 
decree is withim time ? 

Dealing with the additional issues first, 
the lower Court came to the finding that 
fields Nos. 24, 77 and 145 were, at the time 
of the mortgage, ‘occupancy fields. Only 
the trees in the fields And not the land were 
mortgaged, though the land belonged.to the 
mottgagors. ‘The trees standing on agricul- 
tural holding, are part and parcel of that 
holding; Sukhnandan v.  Manakchand 
(i). The Judge finds that the mortgage 
of the trees amounts to a transfer of the 
right of an occupancy tenant in.a portion: | 
of his holding, and that the document was 
thus registered in contravention of the pro- 
visions of section 46 (5) of the C. P. 
Tenancy Act. The deed is invalid and 
the mortgage wholly fails and does not 
operate in respect of any part of the prop- 
erty ostensibly transferred thereby. 

Dealing with the alternative relief claimed, 
SE a personal decree to the estent of 

2,500, the Judge finds that plaintiffs 
a at the time the deed was executed, 
that the Jand was of occupancy tenure. 
No fraud was established. The suit was 
dismissed. Against that dismissal the pre- 
sente appeal has been filed. 

It is not denied-here that, at the time of 
the mortgage, the fields were occupancy and 
that as such could not be mortgaged: but it 
is contended that thetrees could be mortgag- 
ed; and that the lower Court is misled by the 
ruling in Sukhnandan v. Manakchand. (1). 
Land does not include trees and the definitien 
of 'tenant' shows that what a tenant pays 
for is the land and not the trees and thre mere 
fact that the trees are on the land does not 
make them untransferable. The terfancy. 


` right is not extended to theetrees and it has 


not been pibved in the present case fhat the 
tenancy riglfts of the iand were co-extensive 
with the rights iu the trees. It was not an 
agricultural purpose to plant trees and there 
was nothing in the document*showing €hat 
there was any intention to.transfer the OCCU- , 


(1) ro Ind, Cas, 473; 7 N. Le R, 63. 
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pancy rights in the land and, therefore, the 
document could be registered. It is further 


contended that if, by reason of fraud, the 
registration was void it is a different matter; 


there was no inherent invalidity in the trees 


being transferable; and the cases where regis- 
trations ate obtained -by fraud are different 
cases. It is further contended that -the 
matter should be entirely dealt with by the 
Revenue Court if the mortgage is to be set 
aside. It was argued that, though in the 
Court below plaintiffs pleaded fraud, there 
was no fraud ` for mere knowledge would 
not impute fraud, and the omission that the 
trees stood in occupancy land might have 
been an innocent omission made under the 
belief that the trees could be mortgaged. 
Fraud is not' the necessary inference and 
here the utmost that can be said is that the 


.Registrar might possibly take another view 


and it was to save:delay that the omission 
was made. It was stated that the bond 


contained: a. personal covenant and the ` 


claim is ‘within time. 
I am not pressed with these arguments. 
"The trees stood in occupancy land and formed 


part of the agricultural holding. There is ex- 


press authority for this finding in Sukhnan- 
dan v. Manakchand (x). 


been severed from tbe property in the soil, 


and, therefore, are partand parcel of the land 


held fot agricultural purposes. The mort- 
gage of the.trees, therefore, amounted to a 
transfer of the rights i in the occupancy tenure 
in a portion of the tenancy holding, as fms 
been rightly held by the lower Court, and 
the document was, théreforé, registered in 
contravention of section 46 (5) of the C. 
P. Tenancy Act of “1898. "There is no 


force in the argument that the mortgage 


is operative as regards the other property 
exeept the trees covered-by it. It has been 


held:that an instrument so registered cannot. 


operate*in respect ofany parteof the property 


habe transferred by it; see Nilkant ez 


Ghulya (2). I-have:no doubt. that the finding 
of the lower Cottrt that plaintiffs knew that 
the land was occupancy land at the time of 
the execution. of the mortgagé'is correct. 
In the lease and the document dealing with 
the sale of the crops executed at the same 
times the field$ are shown. as of occupancy 


tenure. Plaintiffs state that plaintiffs’ agents: 


(2) 42 Ind, Cas. 384;.13-N..I,. R..163; 
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The trees have not” 


Appellant. The plaintiff “is 


* e : ` 
arè responsible for this and not the plaintiffs 
themselves. This has not been, proved, but 
it would make little difference in*the cace. 
No fraud has been established. It cannot ` 
be said that the cause of action for a money- : 
decree arose duting the’ pendency of the pre- ` 
sent case, and the claim for a money-décree i 
is: ‘hopelessly time-barred. 

‘The result-is, that this appeal fais and is : 
dismissed with costs. Appellant will pay 
respondents’ costs. =- ~ | 

Appeal dismissed. ` 
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CALCUTTA HIGH COURT. | 
APPEAL FROM APPELLATE -DECRER No. 1465 - 
; .:' OF 1920: l 
June 14, 1922. 
Pisal Justice Sir N. R. Chatterjea, Kr. 
and Mr. Justice Pearson, 
- Srimati DHARINI KALITANI~ -. 
PLAINTIFF—APPELLANT S 
, VOFSTES 

SISURAM- KALITA--DEFENDANT, AND- 

| OTHERS PLAINTIFFS— RESPONDENTS. '- 

Hindu ' Law-Succession— Custom ' EE 
daughter— Burden of proof, 

‘Where in a suit by the daughters of a Hindu 
to recover possession of patkan lands (assigned 
to’ paiks for their maintenance) held by their de- 
ceased father, the defendants set up a particular 
custom .by which succession follows a particular - 
line to the exclusion of daughters, it is for them 
to prove such a custom. [p: 37, col. 2.) á 


“Appeal against a decree of the' Sub- 
ordinate Judge, Assani ‘Valley Districts, 
at Gouhati, dated the 25th of March 1920, 
reversing that of: the Munsif, Gouhati, 
dated the 23rd-of July ron !' ^^" — 

Mr. Syed Muhammad Saadulia, for the 
the appel- 
lant. “The appeal arises out of a suit 
for recovery of possession which ' ‘are “the 
paikan lands of BiMeswar temple in Kam- 
rup, These lands were endowed- by the 
Assam. Kings. The lands were assigned® . 
to the parks who had certain duties tq 
perform. The manager" of the temple says 
that the lands are. not heritable. under the 
ordinary law of succession, It is ádinitted: 
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«that. the lands are’. alienable. 
- admitted that. ‘the -widow -succeeds. 
. Hirst Court decreed subiect to the charge 


. maya Bibi v. Haridas Haldar (4). 
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The 


of renderjnge service to the temple. On 
appeal the decree lias been: reversed. It 
. has been held that the plaintiff; was bound 
. to prove the. custom; .I submit the learn- 


;ed Judge has; wrongly thrown the onus 
> On us. 
- v.  Dewasikamony - 

= DL is ar shable: - 


The case. in .Palamiappa . Chetty 
Pandara Sannadhi 
Refers to Anaya 
- Tantri. v..Ammaka  Hengsu (2) I do 
` méi: rely on. custom. I claim and base 
, my title on Hindu Law. Refers to Bhag- 
"wan Singh v. Bhagwan Singh (3), 
‘I am 
. entitled. to succeed as. father's daughter. 
“The case should go back. ` 
> Dr Dwarkanath Mitter. (with him Babu 
-Narain Chandra Kar), for the Respondents. 
. —The property belongs to. the idol. ‘The 
burden is on plaintiff to prove .that it is 
.. heritable. It i is not every service-tenure that 
| is heritable. 


‘It is also- 
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ance . and these lands are iron as paikan 
lands. 

It appears that one Tojo was the: last 
male aikan and that, upon his death, his 
widow held the land and the services were 
performed by proxy, the défendant No. T. 
The plaintiffs ‘are the two surviving 
daughters of Tojo and each of them has a 
SOU. 
"The defendants, Dolois (managers of 
the temple), say that the daughters cannot 


succeed ‘to paikan lands according to the 


Maha- - 


-~ 


custom of the temple. The defendant No. I 
supported that defence. < 

The Court'of first instance held that He 
plaintiffs béing the daughters were entitled 
to succeed under thè- ordinary Hindu Law, 
and:that itewas upon the defeñdants who 
set up a custom of exclusion of daüghters 
to prove such a custoni. It found that 
there was no ifistance of exclusion of 


- daughters from inheritance, that alienations 


Of course the onns is ane on. 


. the person who relies upon a custom for . 


_ his. title. " Rajeswari Ammal v.. Subva-: 
‘mania Archakar (5). I do ‘not dispute the - 
. proposition, P 


Mr. Syed. M uhamyiad Saa: lulia, replied i in. 


- brief: 

d UDGMENT. This appeal : 
E a suit instituted. by the plaintiffs to re- 
‘cover possession of the- lands in dispute 


arises. ott. 


to non-patks were recognised and allowed, 
and that‘ widows are. entitled to succeed. 
That Court accordingly gave a ‘decree to 
the plaintiffs. . . E od 


On appeal, the learned Stiboidipiate 
Judge has reversed that decree; "holding that 
the onus of-proof was. upon the- plaintiff 
to show that there. was ‘a custom allowing 


. daughters to succeed, and that the plaint- 


-which are stated to be: paikan lands of tlie b 


 Billeswar temple, jn the District of Kam- 
rüp. equ 

It.appears that the, temple Was endowed 
With lands and jaiks by the Assam Kings. 
Various duties were assigned to the pais, 
‘of. whonr there are several classes. The 
pati were FRIEND lands for their mainten- 


ay. 39 Ind. ‘Cas, 722; 49 M. 709; 
729; 15 À. L. J. 485; 1 
:J-r; rg Bom. L. e. 22 M. In T. 1: 
AM. XV. N. 507; 26 CL. J. 
.44 I. A. 147 (P. C). 

(2) 47 Ind. Cas. 341; 41 M. 885; 35 M, L. J. 

8l. W. 301; 24 M. L. T. 163; 


P. L. W. 697: 33 M. L. 
153; GE W. 222 ; 


156: 
(1918) M. W. N. 


Sed SL A b 

^ 2 | I53 aw p. 165; 2x A. vam 
tB. €): - W. N. 454;. x Bom. ei, R. att 
^7 Sar: P. t. 474i 9 Ind. Dec. (x. S.) 971 (P. C 


* (4) 27 Ind, Cas. ms . 42-C. 4557 19 e W, 


258; 20 C. Le J: 


ER 


, (5) : 32 Iud. Cas. %75 3 40 M. 105; 39 5 M. la J: 


: has taken as to the burden -of proof. 


iffs. had failed to prove such a custom. 
We are of opinion that the learned 
sub-Tudge is wrong : in the view he 
‘It 
is*not as if. the lands, are not -heritable at 
all; because the defendants admit that’ 
sons “land grandsons succeed. As stated 


‘ above, it is fognd that widows succeed’ and 


that alienations: of lands in favour of unn- 


z paiks are recognised. = 


21 C-W. N., c^ 


“custom by which succession follows a par- 
. (1917). s 


As the delenda set up a Geer 


ticular line td the exclusion of daughters, 


“it is for them to prove such a.cüstom. 


The Court of first instance, therefore, 


. was rightein the view it took of the matter 


: and the *jearned Subordinate Judge was 


- 


wrong in placing the onus of proof upon 
FISH plaintiffs, ; 

The decree of the ee Appellate Court 
Saans, therefore, be set aside, and tHe case 


` remanded to that Court in order that’ it 


“three suits which had 


38 ° M 


may be decided after placing the onus of 
proof upon the defendants, 
' Costs to abide the result. 

B.N, * Decree set aside. 


* 
e ° 


MADRAS HIGH COURT. 
Eryr, Revision Dons Nos. 
AND 436 OF 1921, 
September 12, 1022. | 
Present Mr, justice Krishnan. ` 
KOWTHA SURYANARAYANA GARU- 
` PETITIONER 

VEYSUS 
YARUDALA VENKAYYA AND OTHERS — 

. . DEFENDANIS~-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), $. 115— 
Application to set aside ex parte decree, dismissal 
of — Excuse of absence not considered— I legality. 

Where a Court. dismisses an application by the 
plaintiff to restore a suit dismissed in default, 
“without considering whether any proper grounds 
Nad been made ut or not for. the absence of the 
plaintiff at the hearing, it acts illegally, and the 
High Court has jurisdiction, under section 115 of 
the Civil Procedure Code, to set aside tbe order. 

Petition, under. section 115 of Act V of 


43-4, 435 


. 1908, praying the High Court to revise an 


order of the Court of the Additional Deputy 
Collector, Bezwada,’ dated 18th January 
1921, on petitions for restoration of Suits 
Nos. 306, 367 and 368 of 1920. 

Mr. V. Ramadoss, for the Petitioner. 

Mr. P. Chenchiah, for the Respondents. 

JUDGMENT. —- These are, three petitions 
to revise the order of the Additional Deputy 
Collector, Bezwada, refusing to restore 
been brought before 
hem for arrears of rent alleged to be due 
. from the defendants to the plaintif. Ex 
parte decrees had been passed in these suits 


originally, but thev were set aside at the 


instfnce of the defendants and the suits 
were posted again for hearing. 
of that heasing: the plaintiff's s Vaksil and the 
plaintiff were absent, and so was the agent 


of the plaintiff, and the suits were dismissed’ 


for default.- Applications were made to 
restere tbe stits on the ground that the 
, default by non EE was accidental 
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Qn the date. 


den 


and not due to any wilful negligence on the 
part of the.plaintiff. "The Additional Deputy 
Collector, after having given notice ta the 
other side and kaving heard'the Vakils of 
both parties, dismissed the applications 
without. considering whether any proper . 
ground had been made out or not for the 
absence of the plaintiff at the adjourned 
hearing, because he was of the opinion that 
the suits, in any event, should fail, as they 
were suits for recovery: of rents due on the 
lands prior to their purchase hy the plaintiff 
from the previous owners. He considered 


' that the case would fall under section 8 of 


the Transfer of Property Act. But it is stated 
before me in this Court that, besides the 
lands, the right to. arrears of rent was also 
transferred by the sale-déeds to the plaintiff 
and that would certainlv give a right to 
maintain the suits. In the case cited by 


the Additional Deputy Collector, “Muthu 


Hengsu' v. Netravathi (x), there was no ques- 
tion about an actual transfer of the right to 
recover rent. That wasa case where, appa- 
rently, a claim was made to past mesne 
profits. That case was considered by one 
of the Judges who took part in it, Seshagiri 
Aiyar, J., when sitting with Sadasiva Aiyar, 
T. din: Venkatarama Ai iyay v. Ramasamt 
Auer (2), wherein he makes a statement 
that, if his decision was to be understood 
as laying down that even in.cases of actual 
transfer of mesne profits as subsidiary to . 
the enjoyment of the property the right 
could not be enforced, he was not prepared 
to stand by it. Here we have not got ‘a. 
case of mesne profits at all but a case of. 
transfer of rents with imníoveable property ; ; 


‘section 8 does not apply to such a case at 


all nor issection 6, clause (e) a bar to the 
maintainability of these suits. The Additional 
Deputy Collector has gone wrong on this 
Doft of law and, therefore, his decision 
is not supportable. 

I am: of opinion that these petitions fall 
undér section 115 of the Code of Civil Pro- 
cedure, because the Additional Deputy 
Collector has not disposed of the matter 
as he ought to have done on the question 
whether there wasea proper excuse’ for the 
absence ef the plaintiff, These petitions, 

e 

(1) 58 Ind. Cas. 383; 12 L. W. 44. 

(2) 62 ind. Cas. 305; 44 M. 539; 13 ie CH 1999 
49 M. L. J. 204; nu M, w, N, 137; 29 "M. L T, 
92. 


Vai LXX] 

RANRAN V., ZAR GUL. 
therefore, must be remanded to the Addi- 
tional.Deputy Collector to be taken.on his 
file once again and to be disposed of according 
tolaw. Castsin this Court in-Civil Revision 
Petition No. 434 will abide and follow the 
result. ‘There will be no-costs in the other 
two revision petitions,in this Court. 

V. N. V. 
W.C, A. 
: - Case remanded. 


PESHAWAR JUDICIAL COMMIS- 
| SIONER’S COURT. 
SECOND CIVIL APPEAL NO. 73-41 
OF IO2I. 
January r9, 1922. 
| Present;—M. Pipon, J. C. 
Musammat RANRAN AND OTHERS— 
DEFENDANTS—APPELLANTS 
; YErSUS ; 
ZAR GUL, AND OTHERS—PLAINTIFTS— 
RESPONDENTS. 
Custom—Succession—Life — tenant— Relinquish- 


‘ment in favour of presumptive veversioner— Rever- 


ston, acceleration | of— Adverse possession. 
A person with a life-interest can, under certain 
circumstances,  relinquish it in favour ol the 


‘presumptive reversioner and accelerate reversiofi. 
But while it is open to a widow as life-holder to 


make. a bona fid? relinquishment to accelerate 


.reversion, it is not open to her to do so merely 


in order to convert her limited title into a full 
one by collusion with the presumptive reversion- 
er; and any such transaction is liable to be impeach. 
ed by more distant reversioners, exactly as they 
would be éntitled to impeach an alienation to 
outsiders made by the life-holder with the consent 
and collusion of the presumptive reversioner. 
[p. 42, col. r.] $ 
Sher Muhammad v. Phula, 9 P. R. 1899, Wazir 
Chand v. Mahkhu, 17 P. R. 1902; 16 P.L. R. 1902, 
Tota v. Abdulla Khan, 66 P. Ri 1897 (F.B.), 
Harvans Singh v.Harnam Singh,84 P.R. 1898 
.B.) and KAairti v. Matab, 31 Ind. Cas. 211; 135 
DAN, R. 1911; 214 P. L. R. 1911, referred to, 


v. 
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A person who starts with a restricted interes 


cannot claim adverse possession by improving 
his title. [p. 42, col. 2.] 


Second. appeal from an order of the 
Divisional, Judge, Peshawar, dated the 
20th May 192r. n 

Mr. Saaduddin Khan, X. $S., for the 
Appellants. 

Kazi Mir Abmad Khan, for the Respond- 
ents. 


Muhammadzais of Charsadda, are related 
as below :— 
CHANGAN 





X hal Gul . Shah Gul 


| | 
a Gul Said Gul " . Bhawa- 
| - gul. gul. 





Amir: ` 
gul. 


i Tach Gul 


SE 
| eni Gul mS — Gul 


Nur-ul-Nissa, =Musammat] 
Raran widow, 
defendant No, I. 











ES | S 
Sharifgul 
(died) 
without issue; 


Musammat | Musammat 
Khatka married Kharo married 
Zarin, Abdullah, 
defendant defendant 
No. 2. No, 3. 


I nênabuh t e I 


| | 
Dm Sahibgul, Khaistà Gul, 
. plastitiff No. 1. plaintiff No, 2, plaintiff No. 3i 





The suit relates to certain immoveable 
property owned jointly by Sanam Gul. and 
Samand Gul. Sanam Gul seems to have died 
about.r89r. His share passed to his son 


Sharif Gul. Sharif Gul died without issue 


about rgor and was succeeded by his mo- 
ther, Musammat Nur-ul-Nissa, holding with 
a. widow's limited life-interest. Samand Gul 
-was then the immediate reversioner to the 
-property so held by Musammat N ur-ul-Nissa, 
In 1906 a transaction took place by which 
Samand GAl gifted to Musammat* Nur-ul- 
Nissa and ber two daughters Musammat 


 Khatka and Musammat.Kharo, a full pro- 


prietary title in Sanam Gul’s ehare of the 
land, Samand.Gul died without male 


issue, Musammat , Nur-ul:Nissa has also 
e 


JUDGMENT.—The parties in this case, ` 


* 


e 
9 
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died. In 1917 on the strength of the gift 
of 1906 her daughters and their husbands 
made a sale of the land in favour of an 
‘outsider, Musammat Piara Jan. Samand 
‘Gul’s. widow, Musammat Raran, also sold 
his own original share in the estate 
(which he had gifted to her in his lifetime) 
to Musammat Piara Jan. The sale by 
Musammat Raran was ajso a subject 
of this suit in the lower Courts but it is 
not in issue in the present appeal and need 
not be further aliuded to. l 

The plaintiffs, who are reversioners of 
Sanam Gul and Samand Gul, sue for posses- 
sion of the land sold by Musammat 
Nur-ul-Nissa, etc., claiming that no full 
proprietary title was ever acquired hy Mu- 
sammat Nur-ul-Nissa or her daughters, that 
‘the latter or.persons holding under them 
could confer no valid title on a transferee 
and that the plaintiffs are entitled to suc- 
ceed to Sanam Gul’s estate as reversioners 
on the expiry cf Musammat Nur- ul-Nissa's 
lite-interest, 

The defendants resist the suit on the 
‘grounds, (1) that Musammat Nur-ul-Nissa 
and her ‘daughters acquired a full title under 
the gift’ of 1906, and (2) that the suit for 
possession is" barred by limitation. The 
First Court found that the women’s title 
‘was proved and dismissed the suit as 
time barred. The Divisional. Court gave 
plaintiffs a decree holding that Musammat 
Nur-ul-Nissa and her daughters had no full 
title, and that the suit was within time. 
‘The present appeal is argued on both grounds. 

I take ground (x) first. The tf&ns- 
action by ‘which Mwusammat Nur-ul- 
-Nissa and her daughters are alleged to 
have acquired a full -proprietary title 
in i906 is supposed to have consisted of 
' two phases, (a) in which Musammat 
^ Nur-ul-Nissa relinquished her life-interest 
‘irefavour of Samand Gul, and (b) in which 
Samand Gul ‘gifted to her and her daughters 
the fufl title which he had thus acquired 
by he removal of the life-interest ob- 
-trucfing his right to succeed. THe regis- 
tered deed of gift by Samand Gul was exe- 
cuted on 24th May 1996. On 8rd Decem- 
“ber 1906 mutations were entered up of both 
phases of the transaction. Mutation No. 
2098 showed the abandonment of life-interest 
by Musammdi Nur-ul-Nissa in favour of 
Samand Gul and Mutation No, 2099 the re~ 
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“wl-Nisa’s life-interest in his favour. 


‘treated dor the - purpos: | 
. simultaneous. 


CAV Hg22 
transfer by gift by Samand Gul ip favour of 
Musammat Nur-ul-Nissa ånd her daughters. 
The Divisional Court held that Samand Gul 
could not make the gift. until, Musammat 
Nur-ul-Nissa had relinquished her life in- 
terest and that the gift took place five | 
months before the relinquishment, and 
was, therefore, invalid. It is argued in this 
Court that the two transactions were prac- 
tically. a simultaneous conveyance: It is 
pointed out that the deed itself speaks of 
the widow as entitled to maintenance 
only, and that the widow thereby gave a 
tacit consent that she was not at the time 
entitled to possession and that possession 
was held by Samand Gul. The mutations 
of December of 1906, it is argued, te- 
corded two simultaneous and past trans- 
actions and there is no presumption that 
the gift was prior to the relinquishment of 
life-interest. M 

“One portion of this argument seems to 
me to have considerable force. I cannot 
help thinking that too much stress has 
been laid on the question as to whether 
relinquishment by Musammat Nur -ul-Nisa 
was prior to, simultaneous with, or later 
than the gift by Samand Gul. ` As a matter 
of fact the formality of relinquishment 
by Musammat Nur-ul-Nisa. was obviously 
due to nothing, but the fact that the 
patwari, when a:ked to enter up the con- 
veyance of the land under the gift, found 
he could not do so because M usammat Nur- 
ul-Ni:a and not Samand Gul, was recorded 
as in actual possession. Something had to be 
done .to show Samand Gulin possession 


.and this was effected by a mutation af 


 Musammat : Nur- 
The 
partie, had agreed from the outset asto 
the ultimate object. of the transaction, 
which was to convert the life-interest ob 
Musammat Nur-ul-Nisa ‘into a full pro- 
prietary interest, in which her daughters 
shouid also share. It seems to me that tlie 
real character of the whole transaction 
is merely obsctired by a meticulous exa- 


the relinquishment of 


mination of the chronological order of its 


phases. The two phase can certainly be 


of this. suit. as 


The question’ is erter ‘his vue. 
taneous relinquishment by. the widow. ad 
re-gift by the reversioner can give the 


D e 
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donees a yalid title. The argument that a 

valid title thus accrues, although it was 


- based, as against the findings of the Divi- 
- sional Court, ‘on the ground that the two 


phases were simultaneous, now rests on. 


the assumption that they must be consi- 


dered independently. .In other words the - 


defendants seek to prove, (a) that Musam- 
mat Nur-ul-Nisa was entitled to relin- 
‘quish her reversionary rights and that 
by doing so she gave Samand Gul a full 
. and unobstructed title," and (b) that 


Samand Gul then became a full owner entiti- - 


ed todo what he pleased with the property 
: and to gift it to Musammat Nur-ul-Nisa, 
her daughters or any one else, 

As regards (a), it may be taken as an 
accepted fact that a person with a life- 
interest Can, under certain circumstances, 
. relinquish it in favour of the presump- 


tive reversioner and accelerate reversion. ` 
Two rulings are quoted ‘to illustrate this, - 
Phula (1) and Wazir 


Sher Muhammad v. 
Chand v. Makhu (2). In the first of these two 
cases quoted, it was ruled that, in a certain 
community, 
The second was 


maintenance instead. 


of more general application and laid down. 
that she could divest herself of the whele: 
‘estate, merely stepping aside and remov-- 
but that she could: 
not validly relinquish a mere portion of. 


ing the obstruction, 


the estate. For the plaintiffs,-in this case, 
it is argued that we have in the present 
.case no genuine  relinquishment to ob- 
tain maintenance, but a mala fide relin- 
. quishment with the express purpose -of 


converting a life-interest into a full title: 


and defeating more distant reversion- 
ers. There is considerable force in this 
view. It does not conflict with either of 
the two rulings” quoted. In dact Wazir 
Chand v. Makhu (2) lends some colour 
- to it, as the. 
. is that the widow must step out completely 
and relieve the reversion of her .piesence. 
The fact is that it is impossible to 
consider Musammat  Nur-ul-Nisa's relin- 
quishment as a separate act, independent 
of her immediate re-appearance at a full 
proprietor. 


*(1) 9 P. R. 1899. 
(a 17 P. R, 1902; 16 P. I. R. 1902, 
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- Abdulla Khaw (3). 
that “the holder of an estate for the time 


“a widow could elect not Zo: 
- take possession of property, but to take’ 


point theie emphasized, 


1 go beyond the finding of. 


+ t E i E? 
learned Divisional Judge- and . hold 
that even if Musammat Nur-ul-Nisd's te: 
linquishment kad keen actually prior in 
date to Samand Gul's gift, she could” not 
make a valid relinquishmegt merely to 
convert her title into a. ful! one. 

With regard to point (b), therefore, 
Samand Gul must be treated as having made 
a  transactioe with —Musammat' Nur- 
ul-Nisa and her daughters in his capacity 
of à reversioner, and the. guestion is whe- 


- ther- the more distant reversioners are 


entitled to impeach it. 
The leading authority on th rights of 


“more distant reversionersto prevent alie- 
“nation by 


the presumptive reversioner 
is the Punjab Full Bench ruling, Tota’. V, 
That ruling lays down 


being is subject to the control.” of 'his 
agnatic kinsmen because the estate has come 
down to, him -from an ancestor common 
to him and to them,” . The same prin- 
ciple that all acts of nearest reversioners 
are subject to rights of distant reversionérs, 
because a reversioner holds from acom- 
mon ancestor is re-asserted in Harvans 
Singh v. Harnam Singh (4). As. against 
this Khairli v. Matab (5), which is quoted 
for the defendants, seems to me irrelevant. 


It was merely held , and without a reference 
to the above ruling, on the general. princi- 


ple that a-reversionary right was a contin- 
gent one and not merely a ses 'shccbs- 


- sionis and might be the subject of relin- 


quighment for consideration. The whole 
facts of the case dealt with are not given 
in the ruling, but it seems clear that there 
was no question of a reversiorer prejudic- 
ing tlie claims ef more distant reversioners 
by alienating his rights. 

There are in fact rulings which bear even e 
more directly upon the present case. They 
are quoted under paragraph 67 of Ratti- 
gan’s Digest of Customary Law (Eighth Edi- 
tion), and show that where a widow with 
a life-interest has made an alienation with 
the collusion of the presumpjive reversionez, 


, the more distant reversioners cane defeat 


it. Now itstands to reason that if a pre- 
sumptive reversioner.cannot, by ‘his cón- 

(3) 66 P. R. 1897 (F. B.). ; 

(4) 84 P. R. 1898 (F. Di. : 

(5) Ir Iud. Cas. 211; .135 P. wW. R. uen 214 
BUR 1911. f ii 
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sent, entitle a widow to make a single 
and known alienation, 4 fortiori he cannot 
give her what amounts to a title in 
perpetuity to make as many alienations as 
she pleases» And this is exactly what 
Samand Gul did in the present case. , 

As regards the introduction of the 
daughters as owners, the disability of 
Musammai  Nur-ul-Nisa ‘and Samandgul 
to give them, by collusion, a full title seems 
to me even more marked. The whole 
principle of ‘the custom by which women 
have a life-interest without power of alie- 
nation rests on the theory that strangers 
may not be engrafted on the family by a 
life-holder. he daughters were actually 
Strangers’? as they could not even have 
had a life-interest in the estate. Even 
the widow is a potential “stranger”. if 
given a full, instead of a limited, title, as on 
re-marriage she would enter an entirely 
new family and all connection with the 
family to which the estate originally 
belonged would be severed. The only 
difference is that, whereas ‘the daughters 
have married, and we find that their hus- 


bands took part in'the sale to Musammat. 


Piara Jan, Musammat Nur-ul-Nisa did 
not re-marry and remained to the end of 
her life a member of the family. If, as 
shown above, the conferment of a full title 
on the widow is invalid, it is equally 
or more invalid in the case of her daughters. 
I have already held that Musammat Nur- 


.ul-Nisa could not,.merely in order to con- 


vert her own title, give Samand Qul an 


unobstructed title, and the whole convey- 


ance which he made on tbe authority of 
an invalid relinquishment is, therefore, in- 
alid. 

i As neither party can. quote any ‘cases 
parallel to the present, it 15 as well to 

*nunciate. clearly the decision; while 

it is open to a life-holder to make a bana 


“fide *relinquishment to’ agelerate reversion, 
"itis not open to herto do so merely in 


otder to convert her limited. title into a full 
one py colltsion with the presumptive 
reversioner. More distant r@yversioners are 


entitled to impeach such “a transaction . 


exactly as they would be entitled to 
impeach “an alienation to outsiders made 
by the lifetholder with the assent and col- 
lusion of the presumptive  reversioner. 

I now turn to the question of limitation. 
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As regards the suit for the ‘widow’s own 


share, it can hardly be seriously disputed 
that the suit is within time. The princi- 


. ple that a person, who startsewith a res- 


tricted interest cannot claim adverse pos- 
session by improving his title is too 
wellestablished to. be contested. Under 
Art. 141, limitation Act; a  reversioner 
has twelve years from the life-tenant's 


‘death and nothing can abbreviate this 


period. | 

As regards Musammat Kharo and Mu- 
sammat ` Khatko it is argued for the defend- 
ants that, if the gift in their favour was 
invalid, they took possession in Igo6 with 
an adverse title unimpaired by. a life-in- 


‘terest, and that the cause of action arose 


at that time. I do not think that this 
argument can be sustained. In the 
fitst place.it is extremely doubtful :if 
the daughters during Musammat Nur- 
ul-Nisa’s life-time ever obtained real 
possession at all. The probabilities are that 
they did‘not. Even if they did, there is 
a clear distinction between possession 
which would be adverse to the entitled 


life-tenant and that which would be ad. 


verse to the reversioners. The position, 
as pointed out on page 451 of Rustamji's 
Law of, Limitation, is somewhat anoma- 
lous. A reversioner may be barred by.a 
decree, when a female life-tenant has had 


litigation with a third person holding 


against her,. but he is mot barred other- 
wise by any length of possession bv a 
third person. . There has been in tbe pre- 
sent suit no litigation between Musam- 
mat  Nur-ul-Nisa and her daughters. 
The reversioners are clearly not barred 
from suing on the ground that the daught- 
ers’ possession is adverse. ‘Their time be- 
gins from Musammat Nur-ul-Nisa's: death 
which occurred a few "years ago and the 
suit is within limitation. l < 

.I, therefore, affirm the decree of the 
Divisional Court and dismiss this appeal 
with costs, 

We Cee 

Appeal dismissed: 
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MADRAS HIGH COURT, 
REFERRED CASE No. 3 OF 1921. 
January "To 19022. . 
Present s—Sixr Waiter Schwabe, KT., 
Chief Justice, Mr. Justice Oldfield 
and Mr, Justice Phillips. ' 
K. L. A. PAVNHE-—PLAINTIFF— 
PETITIONER 
VErSUS 
PAYNE-—DEFENDANT-- 
RESPONDENT. ` . 
Divorce Act (IV of 1869), s. 17-—Pettiton 
for divorce— Decree nisi, grant of—Petition, service 
of, on defendant, whether essential—~ Adultery— 
Cruelty— Uncorroborated testimony of petitioner, 
whether sufficient, 
the absence of evidence of the service of 
&' petition for divorce upon the respondent, the 
. High Court will not confirm a decree nisi made 
by a District Judge for dissolution of marriage. 
Itis contrary to practice and the principles for 
giving relief in matrimonial causes under the 
Divorce Act, to act on the uncorroborated testimony 
of a petitioner to establish adultery, or to establish 
cruelty. 
Case referred by the District Judge, Coim- 
batore, in his letter, dated 2nd February 
1921, for confirmation by the High Court, 


A. A 


.ündér section 17 of the Indian Divorce. 


Act (IV of 1869 ), of the decree misi passed 
in Original Suit No. 4 of 1020, on the file 
of the District Court, Coimbatore. 


JUDGMENT.--This case comes to this 
Court under section 17 of the Indian 
Divorce Act of 1869, under which every 
decree. nist for dissolution of marriage 
made by a District Judge shall be subject 
to confirmation by the High Court. 

The District Judge of Coimbatore made 
a decree misi for the dissolution of marriage 
on 25th January 1921. Under section 7 
of the Act, the District Courts and. High 
- Courts, in all suits and proceedings under 

‘the. Act, act and give relief on principles 
and rules, which, in the opinion of the 
said Courts, are, as nearly as may be, con- 
formable to the principles and ‘rules on 
which the Court of’ Divorce and Matri- 
monial Causes in England, for the time 
being. acts and gives relief. In this case 
we are not satisfied that the respondent 
was ever, in fact, served with, a petition 
for divorce. As far as we see, # was 
stated by the petitioner that the respond- 
ent’s last known address was care of 


Méssrs. Cox & Co., Bankers in London; and’ 


it would appear ‘that a registered letter 
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“she has given herself, viz., 
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was despatched containing the petitión 
Zo that address. "There does not seem to 
be any evidence befere the District Court, 
and certainly there is no evidence before 
us, that that registered letter “vas received 
by Messrs. Cox & Co.,—though probably it 
was—or that it was handed over by them 
to the addressee, the respondent. We 
have no evidénce that the respondent 
was in England at that time or as to what 
has happened. 

secondly, the District Judge, as far as 
we can see from the records, acted on the 
uncorroborated testimony of the petitioner 
both in respect of the charge of adultery 
and of the charge of cruelty. It is quite 
contrary to the existing practice, or I should 
say to the principles and rules on which 
the Court for Divorce and Matrimonial 
Causes. in England ‘acts and’ gives relief, 
to act on the uncorroborated testimony 
of a petitioner either to establish adultery 
or to establish crueity. 

On these grounds, we cannot see our 


way to confirm the decree misi ‘made by: 


the District Judge. Notice of this judg- 
ment, which had better be given-by a copy 
of it being forwarded, should be sent to 
the petitioner at the address that 
care of Mrs. 
Johnstone 144, Bedford Hill Balham, 
London, S. W. 12. If she is so advised, 
she may take further steps in the matter. 
We refuse, on the facts at present before 


us, to confirm the order of the District 
Judge. 
V. N. V. 8 
W. C, A. Decree Nisi refused, 


4 
CALCUTTA HIGH COURT. e 
Crem, Rute No. 701 OF 1920. ° 
March 4, 1921. ° 
Presentg2—Mr. Justice Newbould? 
SURENDRA” PROSAD LAHIRI CHOU- 
DHURI—DEFENDANT-——PETITIONER 
V2VSUS i 
AFTABUDDIN AHMED— 
PLAINTIFG—-OPPOSITE PARTY. 
Civil Procedure Code {Act V of 1908), ss; 27, 


- 


d 


N 


D 
D 


Biz: 


148, 149, O, XLVII, ra cl. (a).— Plaint— 
. dnsufficient stamp— Extension of lime for supply- 
ing deficiency—Limitation—Order rejecting plaint 
for failing to supply defibiency within tims— Review 


_ — Notice to defendant— Limitation. 


Under sectéons 149 and 149 of the Code of Civil 
Procedure a.Court has power to extend the time 
for paying deficit Court-fee and can extend that 
time, even though the period which had been fixed 
may have expired. ` 

Until the plaint is registered a suit is. not duly 
instituted within the meaning of section 27 of the 
Civil Procedure Code and no summons can be 
issued on the defendant before that time. 

Proceedings in Court in a suit before it reaches 
the stage ofthe plaint being registered, are neces- 

_sarily ex parte. Consequently, an order rejecting 
the plaint for failing to supply deficit Court-fee with- 


“in the time allowed by the Court can be reviewed ` 


without notice to the defendant who could not have 
appeared before Court at that stage, and therefore, 
there would be no opposite part} within the mean- 
ing of O. XLVII, r. 4, clause (a) of the Civil Pro- 
cedure Code. ` . | 
“Once an order rejecting the plaint is set aside 
on review, the Court has full power to extend the 
time for payment of the deficit Court-fee, and 
if the plaint is originally filed within the period of 
limitation, the suit would not be barred. 


Rule against an order of the Munsif, 

Second Court, Dinajpur, -exercising the 
powers of a Court of Small Causes, in Small 
Cause Court Suit No. 3 of 1920. 

. Mr. Autul Chandra Gupta, for the Peti- 
_tioner. , 

` Babu Girija Prasanna Sanyal, 
, Opposite Party. 


for the 


. JUDGMENT.—'his Rule was directed 
against an order of the Small Cause Court 
Judge decreeing a suit against the petitioner. 
The plaint in the suit was presented on the 
16th May 1919, the last day for filing the 
suit under the-Limitation Act. That plaint 
was insufficiently stamptd and the Court 
required the plaintiff to supply the deficit 
Court-fee within four days. This was not 
*done and the plaint was rejected on the 25th 
May 1919. On the 5th June 1919 the plaint- 
iff applied for a review pf the order reject- 
ine the plaint and the review was granted 
without any notice of the application to.the 
defegdant. he order of.rejection of the 
plaint wes set aside and thg plaintiff was 
‘allowed 15 days’ time from the date of that 
order, the 20th December 1919, for putting 
in the dèficit Court-fee. , The Court-fee was 
duly paid by the plaintiff and the plaint was 
registered in due course. The suit was tried, 
and at the hearing of the suit the Pleader 
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for the defendant stated that „hbe would not 
press any other objection than that of limi- 
tation taken in the written statement, and 
he did not adduce any evidenee, nor cross- 
examined the plaintiff who deposed in sup- 
port of his claim. The point of limitation 
was decided against the defendant and the 
suit decreed. 01 
Under the present Civil Procedure Code it 
is clear under sections 148 and r49 that a 
Court has power to extend the time for 
filing deficit Court-fee and can extend that 
time, even though the period which had 
been fixed may have expired. ; : 
'The question to be decided in this appeal 
is whether the order of the 20th December 
reviewing the order rejecting the plaint was 
bad, because it was made without notice 
to the defendant. On behalf of the peti- 
tioner reliance is placed on the. wording of 
O. XLVII, r. 4, clause (2), which: provides 
that no application for review shall be grant- 
ed without previous notice to the opposite 
party. So far as they go, the words of the. 
rule are perfectly clear. In support of the 
contention reliance was placed on the rulings 
in Golaboo v. Ram Dyal Singh (1) and Zahur- 
ud-din v. Nur-ud-din (2). ` 
There is a further point to-be considered 
and that is whether at the time the review 
was granted there was any opposite party 
on whom’ notice could have been served. 
When the order rejecting the plaint was 
made, no summons had issued on the:defend- 
ant, nor could any summons be issued, 
since section 27, Civil Procedure Code. only 
provides summnions to issue where suits have 
been duly instituted, and until be: ant 
is registered, the suit has not been duly 
instituted. In the case of Joy Koomar Duli 
Jha v. Esharee Nund Dutt Jha (3), which. 
was followed in Janaky Nath Hove v. Pra- 
ókasini Dasi (4), it was held that when 
an appeal is summarily dismissed bv a 
Division Bench of this Court; that order cau 
be set aside on review on an ex parie. appli- 
cation without notice to the respondent. 
In the former óf those cases, it was contend- 
ed on behalf of the respondent that no review 
e: R l 
(1) 8 W.R. 304. ; : 
(2) x4 M. L. J. 7 (P. GA i 6 
(3) 18 W.R. 475; 10 B. L. R. 155. ' 
(4) 30 Ind. Cas. 898° 43 C. 178; 22 C. l. JA 99; 
I9 C. W., N. 1077. : l e s 
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of judgment could be granted without a Appeal against a decree of the Court 


prévious notice to the opposite party and it 
wás held tha? there could be no opposite 
party, as the first application for admission 
of the special appeal was necessarily ex parte. 


It seems to me that thest remarks are equ- 


ally applicable to the case of the proceedings. 


in-Court in a suit before it reached the stage 
of the point being registered. They are 
necessarily ex parte, and following the prit- 
ciple of these rulings I hold that the order 
passed at ‘that stage of the case can be re- 
viewed without notice to the defendant, 
who could- not have appeared before Court 
when the order was made. Once the order 
rejecting, the plaint is set aside on review, 
the Court has full power to extend the 
time for payment of the deficit Court-fee, 
and the plaint having been originally filed 
within the period of limitation, the suit was 
not barred. " ; 

‘In-this view I discharge the Rule with 
costs+-one gold mohur. 


BON. 0,07. Rule discharged. 


"tos 
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MADRAS HIGH COURT. ` 
CIVIL -APPEAL’ No. 7 OF 1920. 
April 24, 1922. 

Present:—-Mr. Justice Phillips and 
[3 . Mr. Justice Ramesam. ; 
NADUKANDEELAKATH PAKURAN 
-AND OTHERS—DEFENDANTS— 
APPELLANTS 
4 EC : i 
 KUVATTIL KANDAN KUTIY AND 
OTHERS — PLAINTIFFS— 
RESPONDENTS. 
Limiteiion—Decree declaring defendant to have 
no sateable interest in property sold— Decree affirm 
ed on appeal—Suit for | damages— Limitation 
terminus a quo— Limitation Act (IX of 1908), 
Sch. I, Arts. 95, x20. « 
- The starting point for limijation for a suit for 
damages brought ou the confirmation by ap Appel- 
late, Court of a decree declaring that defendant 
hati no saleable interest in the property sold, is 
the date of the First Court’s decree, and not the 
daf of the appellate decrge, irrespective of whether 
the case falls within Art. 95 or within Art. rzo of 
Schedule I to the Limitation Act. 


* 
n 


, be applied. 


'Jants' contention, 
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of: the .Temporary eSvbordinate Judge, | 
Tellicherry, in Original Suit No. 19 of 1917. 
Mr. C. V.*Anantasrishia Aiyar, lor the 
Appellants. 
Messrs. 
5, 


T. R: Ramachandra Atyar and 
Pocker, for the Respondents. 
JUDGMENT.—The only question that 
has been argued is the' question of limita- 
tion, thé contention. being that plaintiffs’ 
cause of action arose on the date of the 
appellate decree declaring that defendants 
in that suit had no saleable interest in the 
land, ?. e., 20th February ott. Whether, 
therefore, Art. or Art. 120. applies 
to the suit filed on 18th October 1917, itis. 
out of time, if the starting point is 20th 
February ig9grr. The Subordinate Judge 
has taken the date of the High Court decree’ 
affirming the Sub-Court decree as the 
date of the cause of action, but we think < 
he is wrong by reason of the principle laid ` 
down by the Privy Council in Hukum” 
Chand Boid (Juscurn Boid) v. Pirthichand 
Lat Chowdhury (1), where it was held that. 
the starting point for limitation is the date- 
of the first Court’s decree and not the date 
of the appellate decree confirming the sare. ` 
That principle has been applied by their" 
Lordships to a case under Art. 07, but the" 
principle is equally applicable "to stiits 
uuder Ast. i20. In Jayanti Venkayya v. ` 


. Damiseiti Sathiraju (2) an application for a 


final mortgage-decree under Art. 181 was held 


. not i come within the above principle on 


the ground that it was in its natire an^ 
application.in execution and that, therefore, ` 
the specific provision of Art. 182 should 
There is no such reason for 
not applying the principle of Hukum Chand 
Boid (Juscurn Boid) v. Ptrihichand Lal 
Chowdhury (1), to the present case, and if 
it is applied, the suit is clearly, barred by 
limitation. We, therefore, accept the appei-' 
ailow the appeal “and. 
dismiss tHe plaintiffs’ suit with-costs through- 
out. R ~~ 7 : | 
| V.N. V. Ss, 

W. C. A. E 8 

(1) 50 Ind. Cas. 444° 46 C. 670; 10 L. W. 416; 
17 A. L. J. 514; 36 M. L. J. 557;; 28 C. V. N. 
21 Bom. L R. 632; (1919) M W. N 258; 


A ppealealiowed, | 


(2) 64 
1 M 


Ind. Cas. 470 44 M. 714; 14 Il. W. 180; , 
4 C4: 37 ZE pr 
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BENGAL NAGPUR RY. CO., LED. U. SECRETARY OF STATE. 


CALCUTTA HIGH COURT. 
REFERENCE BY THE BOARD OF REVENUE. 
February 7, 1922. 

Present, —Mr. Justice Woodroffe, 

Mr. Justice ‘Greaves and Mr. Justice B. B. 

- Ghose. 
BENGAL NAGPUR RAILWAY 
. COMPANY, LIM ITEDv-APPLICANT 
-  USYSUS 
THE SECRETARY or STATE FOR 
INDIA— OPPOSITE PARTY. 
Income Tax Act (VII of 1918), s. 9 (2) (üi) ' 
— Railway constructed and worked by Company 


for Secretary of State—Company, exient of EA 
of, to taxation—Surplus profits. , 


A line of Railway was constructed for the 


. Secretary of State by a Compan? and was worked 


and managed-by the Company on his behalf in 
accordance with the terms of an agreement 


between the parties, the question was, on what: 


sum the Company was liablé to pay Income Tan: 

Held, that the liability of the Company to 
Income Tax must be determined with reference to 
the special agreement between it and the 
Secretary of State and the nature of their relations 
to one another, and that the Company was liable 
only to tax on the sum which represented their 
Share of surplus profits, that being the income 
earned by the Company. 


" Reference by the Board of Revenue under 
section 5r (i) of the Income Tas Act (VII 
of 1918). 

Mr. Langford James, for the Applicant. 
Mr. B. L. Miller, for the Opposite Party. 
JUDGMENT. 

Woodroffe, J.—'Thisis a reference under 
section 51 (1) of the Indian Income, Tax 
Act (VII cf 1918). The Bengal Nagpur 
Railway Company have been called upon 
to pay tax on Rs. 1,72,60,585 income. 
This represents earnihgse on the Railway 
allocated for payment of the Company’s 
share of surplus profits under the terms 


of agreement with the Secretary of State, | 


namely, Rs. 14,63,387 and Rs. 1,57,98,766 
allocated in payment of : — 
(A) A sum of Rs. r,07,59,381 being the 


interest debitable to. the undertaking of 


the Secretary pf State’s open-line capital. 
This eum is the err due to the 
Secretary “of State on 15} million pounds 
capital found by him. 

(B) A sum of Rs. 13,07,440 being the 


| payment to, the Secretary of State in 
‘rupee currency of the amount of the 


guaranteed interest payable by him on 
the share of the capital of the Company. 


This interest is paid on three million pounds 
share capital found by the Bengal Nagpur 
Railway Company and made ever to the 
Secretary of State to be held by the 
latter absolutely as his property and re- 
payable only in the event mentioned in 
section 94 of the agreement Between the 
Secretary of State and the Bengal Nagpur 
Railway Company. 

(C) A sum of Rs. 37,312,945 payable on 
account of interest on borrowed capital - 
raised hy issue of debenture stock and 
debentures. No claim to tax is made by 
the Government in respect ‘of this sum, 
which item, therefore, need not be further 
considered. 

The Board has held (hat tax is pay- 
able on sums (A) and (B). Apparently it. 
has treated this matter as if it were the - 
case of a Company owning in the ordi- 
nary way a Railway as a private venture 
and has, therefore, held it to be liable to 
tax on all earnings save ‘such sums as: 
may be deducted under section 9 (2) (iii) 
of. the Income Tax Act. In this view 
only sum (C) could. be deducted as re- 
presenting interest on borrowed capital 
but not sums (A) and (B) which represent 
capital contributed by the Secretary of 
State and Company respectively and not 
interest on borrowed capital. But I think 
the matter cannot be so dealt with, but 
the liability to tax must be determined 
with reference to the special agreement 
between the two parties and the nature 
of their relation to one another. From 
this point of view, it is conceded that 
the Secretary of State is the owner. of 
the Bengal Nagpur Railway which has 
e been constructed and is now managed for 
him by the Company. This is their busi- 

ness, on the income of Which tax is levi- 
able. In my opinion, the principle appii- 
cable is that the Company should pay 
tax on what they get. The question then 
is—what is that sum? It is conceded by 
Government that sum (C) is to be ex- 
cluded. It is conceded by the Company 
that they are hr able in respect of the 
sum ole Rs, 3,387 representing their 
share of as profits which they get 
in return for their service ia the manage- 
ment ot the Railway. ‘The question th@n. 
is—are they liable in respect of any gar- 
ther sum, which means do they get any- 


“Company to the Secretary of State. 
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thing else ? "In mf opinion, they are not 
liable in respect of sum (A). This is 
interest due to the Secretary of State on 
15% million capital found by him. It is 
true that this capital has been the means 
whereby profits have been earned in which 
the Company share. But this is not 
the Company’s property. It, as also three 
million pounds supplied by the Company, 
are the property of the Secretary of State, 
and all receipts earned by the use of 
these two sums are paid to Government 
Account. Thereout, the Government sup- 
ply what sums ‘are. necessary to defray 
expenditure under the contract. Out of 
such receipts, the Government re-pays it- 
self the interest on the capital sum sup- 
plied by it. And this interest is deducted 
before the profits in which the Company 


are entitled to share can be ascertained. 


It is this share of surplus profits which 
is income earned by the Company and so 
liable to tax. Sum (B) represents interest 


which the Company get for their three 


million capital money and which has to 
be deducted befcre surplus profits can be 
ascertained. This is deducted in order that 
the Secretary of State may meet his obli- 
gations to the Company in respect of the 
three million pounds they have made over 
to him.. It is stated that that money was 
borrowed in England and the liability. is to 
pay interest in England. It is stated in 
the case of the Company that the sum 
of Rs. 13,07,440 is payment to the Secre- 
tary of State in rupee currency of the 
amount of the guaranteed interest pay- 
‘able by him on the share capital of the 
Company. The guaranteed interest on the 
Company's share capital is- payable and 
paid in London as in the case of a deben- 
ture oblization by* the Secretary of State 
and is independent of the earnings of the 
Railway. The payment, it is contended, 
of the sum of Rs. 13,07,440 constitutes 
the payment of a debt due from the 
In 
effect, the transaction is one in which the 
Secretary of S ate pays in London certain 
monjes.to the Company Which he zgcoups 
himself in this country out of the earn- 
ings of the Railway. In that view of the 
case, I am of opinon that the Company 
is not liable for tax in respect of this 
sum," | | 

e < | e 
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I answer, then, the reference bv say: 
ing that, in my opinion, the Company is. 
liable only to tax on the sum stated in 
the reference, as being their share of sur. 
plus profits. ; 

A copy of this judgment is directed to 
be given to the Revenue Authority. ` 

Greaves, J.—I agree. 

Ghose, J.—J agree. 

W. C. ^. l , 
Order accordingly, 


Dd 
T Sa 


BOMBAY HIGH COURT. 
“ORIGINAL CIVIL JURISDICTION SUIT 
No. 2042 OF 1920. 

August 30, 1922, 

Present :—Mr. Justice Mulla. 
THE NATIONAL BANK or INDIA— 


PLAINTIFFS 
| UEYSUS | 
THE NATIONAL BANK or INDORE, 
DEFENDANTS. 


Trade name—Suit- for injunction— Question. lo 
be determined in such cases—Principles underlying 
decision. 


The fundamental principle underlying the 
decision of cases in connection with 
trade names is, that a person shall not 


trade finder a name so closely resembling that of 
the plaintiff as to be mistaken for it by the 


publie, that is to.say, a person shall not carry on 


his business in such a way as to represent that 
his business was thedusiness of another person, 


e ID. 49, col. 14] 


Hendriks v. Montagu, (1881) 17. Ch. D. 638 at: 


- pp 645, 651; 50 L. J. Ch. 456; 44 L. T. 879; 30 


W.R.168 and Merchant Banking Co. of London v., 
Merchants’ Joint Stock Bank, (1878) 9. Ch. D. 560 
at p. 563; 47 L. J. Ch. 828; 26 W. R. 847, 
referred to. . A. 

Where there is such a similarity between, 
the two. names as that the one is in the 
ordinary course of human affairs likely to be 
confounded with the other itis not necesgary to 
prove that theQdefendant in taking the name of 
the plaintiff hdd any fraudulent intent. It is 
enough if the -plaintiff proves that the act of 
the defendant iu assuming the name complained 
of is an injury to the plaintiif's rights. The 
question is not whether the intelligent. section 


of the publicis likely to be deceived, but whether 


the public at large is likely to be deceived. Ip, 49, 
col. 1.j 
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Hendriks v. Montagu, (1881) 17. Ch. D. 638 at 
pp. 645, 651; 50 L. J. Ch. 456; 44 L. T. 879; 30 W. 
R. 168, North Cheshire and Manchester Brewery 
Co Ld. v. Manchester Brewery Co. Ld., (1899) A. 
C. 83 at p. 87; 68 L. J. Ch. 74: 79 T.B 645; 15 T 


I. R. 110 affirmed on appeal (1898) 1 Ch. 539; 67 ` 


LJ. Ch. 3517 78 L. T. 537; 46 W. R. 515: 14 T. L. 
R. 350 and Guardian Fire and Life Assurance Co. 
v. Guardian & General Insurance Co. Limited, 
(1881) 50 L. J. Ch. 253 at^p. 255; 43 L. T. 791, 
referred to. ` e 4 
The principle upon which the cases on the subject 
of trade names proceed is not that there is property 
in the word, but that it isa fraud on a person who 
has established a trade and carries it on under a 
given name if some other person assumes 
the same name or the same' name with a slight 
alteration in such a way as to induce persons to 
deal with him in the belief that they are dealing 
with the person who has given g reputation to 
the neme. [p. 49, col. r.l 
Lee v. Haley, (187¢) 5 Ch. App. 155 at p. 161, 
49 L. J. Ch. 284; 22 L. T. 258; 18 W. R. 242 and 
Hendriks v. Montagu, (x881) 17 Ch. D.638 at pp. 
645, 651; 50 L: J. Ch. 456; 44 L. T. 879; 30 W.R. 
168, referred to. | 1 
In the present case an. injunction was granted at 
the instance of an old and established banking firm 
called “The National Bank of India, Limited," 
against a new banking firm called “The National 
Bank of Indore, Limited" prohibiting the latter 
from doing business under that name on the 
ground that it was calculated to deceive ordinary 
persons and to induce them todo business with 
the defendant Rank under the supposition that they 
were dealing with the plaintiff Bank. [p. 53, col. 1.] 


Original Suit. ` l 
. Mr. Kemp, for the Plaintiffs. 
Mr. Coliman, for the Defendants. 


the defendants from carrying on business 
under the name “The Nationel Bank of 
Indore, Limited” or any other name which 


is'a colorable imitation of the name of the | 


plaintiffs. ; LIA SS. : 
"Thé plaintiffs- are a linfited company in- 
corporated in the United Kingdom and have 
fdr the last fifty years and upwards carried 
on business of banking in India and other 
parts of the world ou a very extensive 
scale “and have during sugh time obtained 
a very high reputation and earned tne 
confidence ‘of all classes of the community 
in India andia other places. The plaintiffs 
have several branches in Indig and other 
places of which a list is given dn Exhibit G. 
The plaintiff Bank is an Exchange 
Bank and ‘besides the usual banking business 
it imports and sells gold bars stamped with 
the name. National. Bank. of India" in 
English as well as in the vernacular of the 
place where the branches of the plaintiff 


^ 


Bank sell bar gold (see . Exhibit D). - These 
bars are known as the National Bank bar- 
gold and they are quoted as high as English 
bar gold and higher than‘ Bombay: 
Mint gold (see Exhibit T.) 

The defendant Bank was registered in ' 
“Bombay in March r920'as a private limited 
company having for its objects, amongst 
other things, the carrying on of all kinds 
of banking business in Bombay and such 
other parts ofthe world as the Directors 
may determine including the buying and 
selling of bullion and specie, and the buying, 
selling, melting and refining of metals and 
manufacturing products thereof for commer- 
cial purposes (see Exhibit B). The office of 
the defendant Bank is within the Fort of. 
Bombay. . The. defendant Bank has not 
hitherto a single pie in cash by way of 
capital nor bas it commenced its business. 
The defendants are awaiting the decision 
of this suit, as stated by. Mr. Parekh, one 
of the Directors of the’ defendant Bank, 
for starting their business. 

‘The plaintiffs’ caseis that the name of 
the’ defendants is a colorable imitation 
of the plaintifs name and is calculated to 
deceive ordinary persons and to induce them 
to do business with the defendants under 
the supposition that they were dealing 
with the plaintiffs and that serious-injury 


' will result-to the plaintiffs if the defendants 
‘JUDGMENT.—This is a suit to .restrain - 


are allowed to use the name adopted by 
them and they claim that the defendants 
may be restrained by aninjunction from 
carrying on business under the name under 
which the defendants have been registered 
or under any other name which is a colorable 
imitation of the name of the plaintiffs. 


e The defendants have put in their written 


statement. in which they deny that the 
name adopted by them i$ a colorable imi- 
tation of the plaintiffs’ name or that it is 
calculated to deceive ordinary persons as 
alleged in the plaint. They say that there 
was a large internal trade in cotton seeds, 
piecé- goods end other commoditiés in Indore 
and that the defendant Company was 
formed principally with a.view to finance 
merchasits carrying on busine s in Indore, 
and that they adopted their name as a de- 
scriptive name. They dene that any serious 
injury or any injury at all will result to the 
pleintif Bæ k if they are allowed to use the 
name adopted by them, £u 


` 
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The prfhciples.by which this case must 
be decided are well established. The funda- 
mental principle is that a person shall 
not Trade ander a name so closely resembi- 
ing that of the plaintiff as to be mistaken 
for it by the public: 
(1); in other words, that a person shall not 
carry on his business in such a way as to re- 
present that his business was the business 
of another person : Merchant Banking Co. of 
London v. Merchants’ ‘Joint Stock Bank' (2). 
The ,question to be determined in cases of 
this ‘description is, whether thereis such a 
similarity between the two names as that 
the one isin the ordinary course of human 
affairs likely to be confounded with the 
other: Hendriksv. Montagu(1). It is not neces: 
sary to prove that the defendants in 
taking the name complained of by the 
plaintiffs had any fraudulent intent. It 
is enough if the plaintiffs prove that the 
act of the defendants in assuming the name 
complained of is an injury to the plaintiffs’ 
rights: North | Cheshire and ` Manchester 
Brewery Co. Lid. v. Manchester Brewery Co. 
Lid. (3). Thereis no question in such cases of 
property or monopoly in the name. The 
principle upon which the cases on this subject 
proceed is not that there is property in 
the word, but that it is a fraud on a 
person who has established a trade and 
carries it on under a given name with 
some, other person who assumes the same 
name or the same name with a slight 
alteration in such a way as to induce 


| persons to deal with him in the belief that 


they are dealing with the person who has 
given a reputation to the name : Lee v. Haley 
(4), Hendriks v. Montagu (x). The princi- 
ples enunciated by.the Earl of Halsbu 

LC. ne North Cheshire and Manchester 
Brewery's case (6), referred to above, havea 
material bearing on the present case. In 
that case the Manchester Brewery Company 
was the plaintiff. The plaintiff Company had 


(1) (1881) 17 Ch. D. 638 at Dp, 645, 651; 
J. Ch. 456; 44 L. T. 879; 30 W. R. 168. 

(2) (1878) 9 Ch. D. 5602tp. 563; 47 L. J. Ch. 
828; 26 W.R. 847. 

(3) (1899) A. C. 83 at p. 87; 68 LY J. Ch. 74: 
«79 L, T. 645; 15 T. L. R. 110 affirmed on Appeal 
(1893) 1 Ch 539; 67 L. J. Ch. 351; 78 L. T. 537; 


59 L. 


ai W. R.. 515; 14 T. L. R. 350. 


(4) (1870) 5 Cb. App. 155 at p. 161; 39. J. 
Cis 204; 22 L. T. 255; 18 W, R. 242. , 
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Hendriks v. Montagu - 


carried on business under that name for 
years. The defendant Company bought an 
old business called e “The North Cheshire 
Brewery Limited.” and then got themselves 
incorporated and registered unter the name 
of “The North Cheshire and Manchester 
Brewery Co., Limited." The plaintif. Com- 
pany complained that the name of the de- 
fendant Company was calculated to induce 
the belief that the plaintiff Company had 
ceased to carry on business as a separate 
Company and that the defendant Company 
was an amalgamation of the plaintiff Cor- 
pany and the North Cheshire Brewery . 
Limited and it sued the defendant Company 
for an injunction. Byrne, J., refused the 
injunction, but the Court of Appeal reversed 
the judgment and granted the injunction. 
The judgment of the. Court of Appeal was 
upheld by the House of Lords. In the 
course of his speech the Lord Chancellor 
said [North Cheshire and Manchester Brewery 
Co., Lid. v. Manchester Brewery Co Ltd. (3)]: 

"I have no complaint to make of their 
(Counsel) being too long or too elaborate; 
but the truth is, that when one comes to 
see what the real question is, it is in a 
single sentence. Is this name so. nearly 
resembling the name of another firm as 
to be likely to deceive ? That is a question 
upon which evidence, of course, might be 
given, as to whether or not- there was. 
another brewery either in the one place or 
in the other, or whether there were several 
breweries nearly resembling itin' name; 
wlat the state of the trade was, and 
whether there was any trade name: all 
those are matters which are proper to 
be dealt with upon evidence; but upon 
the one question’ which your Lordships 
have to decide, whether the one name 
is so nearly resembling another as to 
calculated to deceive, Iam of opinion that 
no witness would be entitled to say that, 
and for this reason that thatis the very 
question. which your Lordships have to 
de ide.” 

Much to the same effec are the observa- 
tions of I,drd Cozens- Hade, A.R in Ewing 
v Butterct) Margarine Company, Limited 
(5). In that case the plaintiff carried on 


(5) (1917 VE Ch, r at Pp 10, r1; 86 L.J. Ch. 
441; 117 L. T. 67; 34 R. P. C, 2323.61 S.J. 4434 


33 DU. X. 321. 
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business under the names of “ The Butter: 
cup Dairy Company." The plaintiffs’ busi- 
ness consisted in selling butter, margarine, 
cream, condensed milk, etc. After some 


years the defendant Company—The Butter- 


cup Margarine Company Limited—was 
incorporated asa private company. The 
Memorandum of Association of the defend- 
ant Company authorized trade in milk, 
cream, butter, margarine, etc. Ín confirming 
the injunction granted by Astbury, J., the 
Master of the Rolls said (page 10): 

“In a case like that, where the plaintiff 
isthe owner of a business which has been 
established since 1904 and has a turn-over 


of half a million a year, and must be 


regarded as an old-established business 
nonetheless because it$ actual sphere 
of operations is mainly in Scotland and 
the North of England, what should I expect 
the defendants as honest men or honest re- 
presentatives of a newly formed Company to 
do? I should expect them to say: ‘We are 
very sorry; we were not aware of your 
existence in Scotland; but as you object to 
our name wé will change it so as notin 
any way tointerfere with you.’ Instead of 
doing that, they assert their right to use the 
name and file a mass of affidavits in support 
of -their claim to do what they have 
threatened and continued to do; and they 
seek to justify their name onthe ground 
that the arm of the Court is not long enough 
to reach a defendant who takes a name 
similar to that of the plaintiff, unless it 
can be shown that such name is calculated 
to deceive in the sense that a person desir- 
ing to bea customer of the plaintiff is 
induced thereby to become a customer of 
the defendant. And they shy that there 
can be no deception here because they 


—-«re wholesale people while the plaintiff is 


a retailer, that it is true that they have the 
fullest possible power under the Memo- 
randum,and Articles of Assogiation to carry 
on a retail business, but that at the present 
moment they have no such intention. I 
‘should be very sorry indeed if the juris- 
diction ef the Court should be regarded as 
so limited...I know of no authority, and 
I can see no principle, which withholds 
us from preventing injury to the plaintiff 
in his business as a trader by a confusion 
which will lead people to conclude that the 
tlefendants are really connected in some way 
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with the plaintiff or are carrying o a branch 
of the plaintiff's business." 

Having stated the principles by which 
the decision of this case must be*governed, 
I proceed to ascertain their bearing on the 
particular facts of this case. The defendant 
Company . was registered in March 1920. 
On June 14, 1920, the plaintifs wrote 
to V. I. Parekh, Vassanji Bhagwandas and 
Abubakar Jusub, the three signatories to the 
Menforandum of Association of the defend- 
ant Company, complaining that the name 
adopted by the defendant Company was 
calculated to deceive, and demanding an 
immediate undertaking not to do any 
business in that name. To the said letter 
Parekh replied on June .19, in which he 
denied that the two names were similar and 
said that the Bank intended tocarry on 
business in vernacular and to locate the 
head office outside the Fort of Bombay, 
“ more especially to avoid the ambiguity 
erroneously origina‘ed and the meaning of 
which is misconstrued by you.” This 
was followed by another letter from Parekh 
on June 24, in which is stated that he was 
prepared to have the head office of the 
Company outside Bombay. It seems that 
thereafter there was an interview between 
the plaintiffs’ Attorneys and Parekh at 
which the plaintiffs insisted upon the name 
of the defendant Company being changed; 
On July ro Parekh wrote to the plaintiffs’ 
Attorneys stating that the words 
“National ”. and “Indore” were both indis- 
pensable and that it was extremely incon- 
venient to change the name. He stated 
that the company was primarily floated 
in the interest of the residents of all classes 
of the Indore State, and that any change 
in the mame was likely to lessen the 
importance and usefulness ef the concern. 
The plaintiffs then brought the present suit 
on August 6. 

The following issues were raised at the 
trial of the suit :— ; 

(x) Whether the defendants’ name is a 
colorable imitation of the plaintifs’ name 
and is calculated to deceive as alleged in 
paragrah 3 of the plaint ; and 


(2) whether the plaintiffs are entitled to | 


any r.lief, and, if so, what ? 


On behalf ofthe plaintiffs evidence was, 


given by brokers, all ‘in a large way of 
business. They  deposed to the confusioh 
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likely to arise from thesimilarity of the 
two names, likelihood of the letters 
meant for one Bank being received by the 
other, and the gold bars of the deiendant 
Bank being mistaken for those of the plain- 
tiff Bank. They also said that the plaintiff 
Bank was known as National Bank and 
that the bar gold sold by the plaintiff Bank 
was known as the National Bank bar 
gold. They all said that the similarity of 
the two names was so great that the use 
by the defendants of the name ‘ National 
Bank of Indore " would have the effect 
of misleading people into supposing, when 
they were in truth dealing with the 
defendants, that they were dealing 
with the plaintiffs The -plaintiffs also 
exhibited several letters addressed to them 


‘as “ National. Bank " (Exhibt E). Exhibit 
. D is a specimen of 


gold bais sold by the 
plaintiff. Bank. ' 

The only witness caíled for the defend- 
ants was Mr. -Parekh, Assistant Manager 
of the Bombay branch of the Bank of 
Morvi,at Pydhowni. In his examination- 
in-chief he said that he had been to Indore 
and that he had ascertained that wheat seeds 
and cotton were exported from Indore, and 
that the object of assuming the nume 
‘National Bank of Indore " was to 
finance the export trade of Indore. He 
also said that Vasanji Bhagwandas was 
doing some workin Bombay for H. H. the 
Maharajah of Indore, the work being to send 
articles which His Highness privately 
wanted, and that he knew some merchants 
at Indore. He further said that the defend- 
ants. had no present intention of dealing 
in gold bars, as the captial of the company 
was tupees five lacs onlv, but that if the 
capital increased the defendants would deal 
in gold bars. 

In his cross-examination it turned out 
that Parekh was in the employ of the 
Indian Specie Bank as Inspector, and 
that in tha: capacity he had been to Indore 
to- inspect the work of the branch 
of that Bank at Indore once in 
I9gir and again in i916. He said 
that .those were the only two occa- 
sions -on which he went to Indore. He 
also-.admitted in his cross-examination that 
Vasanji Bhagwandas had ceased to do 
any, work for H. H. the Maharajah of 
Indore about a year ago. As regards the 

E e 


similarity of the plaintifis name and 
the defendants’ name, his evidence is as 
follows :-— 

. e 

“ Ouestion—1f your Bank's name was 
written on it (Exhibit D) in the same way 
as the plaintiff Bank’s name was written 
would the two mames be like each other ? 

(Lalji objects on the. ground that they 
were not concerned with any question of 
trade mark in this case. 

P. C. objection overruled. 

Answer—Both the names would be similar 
in appearance ; but that would beso only 
in the case of one who does not know how 
to read and write. 

Question—Can you think of any name 
that would be more like the ‘ National 
Bank of India," than the “ National Bank 
of Indore ? 

Answer— National Bank of Indore " 
would be such a name. 

Question—Is Indore a nation ? 

Answer—Indoreis a State. 

Question—Indore not being a nation 
why did you select the word “ National ’’ ? 

Answer— Because the word "National" 
repersents all communities, Hindus, Parsis, 
Mahomedans etc. 

Question—Would 
* Cosmopolitan " 
communities ? 

Answer—I do not like that word. 

Question— What about the word “ Orien- 
tal',? Would you accept it d 

Answer—No. The expression ‘‘ Oriental " 
does not include all races. Besides, the - 
expression /' Oriental " savours of sr me: 
thing old. Furti#er, a Bank known as the 
Oriental Bank of India had failed. I used 
the word * National,’ in the name of the 
defendant Bank as being representative af 
the people of ndore. 

Quesiion— You, have selected the «word 
" National" because the National Bank 
isan extremely well-known Bank in Bombay. 

Answer—Ilt is not so. I know that gold 
bars are soi in small bits by dealers. — 

Question —Assume a gold bar bearing the 
name of National Bank of Indore is sold 
by the defendant Bank. Assume, further, 
that a dealer who buys the barfrom you 
cuts off the piece bearing the letter “ ore;’’ 
there is nothing then to prevent you from 
showing the rest’ of the bar selling it as 

d + 


you adopt the word 
which also mean all 


T 


the bar of the National Bank of India: is 
there ? , 

Answer-—No merchant would practise such 
afraud. Ifhe wanted to commit a fraud 
he could. 

A person who buys a piece of gold would 
get it assayed before it :s bought. He would 
do itif he was not satished,with the name, 

No mn would ever buy gold without 
assaying it. l 

Question—Do you mean to say that a man 
buying gold would get it assayed before 
buying it ? . 

Answer—Not necessarily. 

‘Tf the word“ ore” were cut off and 
the rest of the piece sold, it is possible 
that the piece sold might be*passed off as 
a piece ot the gold bar cf the National 
Bank of India, " 

Mr. Parekh also said that the defendant 
Bank had not doneany business and the 
reason which he gave was that as the 
plaintiffs had taken objection to 
th: defendants' name he taought that the 
name of the defendant Company might 
have to be altered and he did not there- 
fore get any papers printed and no pro- 
gress was made. 

I was not at all impressed with the 
demeanour of Mr. Tarekh in the witness- 
box. In the course of his cross-examina- 
tion he fenced with several questions and 
he did not give direct answers to the 
questions put to him until presscd by Mr. 
Binning. I decline to believe that the 
reason why he selecied t e name” National 
Bank of Indore " was to finance the export 
trade of Indore. I also decline to believe 
that either he or VasanjieBhagwandas has 
any such connection with the merchants of 
Indore as it was sought to make out. 
It is significant that Vasanji Bhagwandas 
was not called as a witne:s to depose to 
his alleged connection with the merchants 
of Indore. Mr. Parekh wa’ lonz connected 
with the .ndian Specie Bank which, dealt in 
gold bars. He is now connected with the 
‘Bank ef Morvi which, as the successor of 
the Natiorfal Financing Corpggation, deais 
in bar gold. Abubakar Jusub, another 
promoter of the defendant Bank, deals in 
par gold. It, seems to me that the defend- 
ant Company has been formed with the 
object principally of dealing in gold bars. 
No doubt, its capital is only rupees five 
e 
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lacs and the brsiness “may not at first 
be large, but it may increase with the in- 
crease of capital [see as to othis,- Stand- 
ard Bank of South Africa Limiled v. 
Standard Bank, Limited (6)] I am also 
inclined to think that the object of the 
defendants in selecting the name “National 
Bank of Indore" wasto attract and appro- 
priate as much of the business of the plaintiff 
Company which the defendant could lay 
hold of. The conclusion to which I have 
come is, that the name adopted by the 
defendant Bank is sosimilar to that of the 
plaintiff Bank that it is calculated to deceive 
ordinary persons and to induce them to do 
business with the defendant Company under 
the sup osition that they were dealing with 
the plaintiffs. 

It was contended for the defendants 
that the evidence of the plaintiffs’ witnesses 
showed that there was no likelihood of 
deception as regards intelligent persons and 
persons who knew howto read and write 
and that, therefore, the plaintiffs were not 
entitled to any relief. But the question in 
this class of cases is not whether the intelli- 
gent section of the public is likely to be de- 
ceived but whether the public at large is 
likely to be deceived. Further, as observed 
by Sir George Jessell in Guardian Fire 
and Life Assurance Company v. Guardian & 
General Insurance Company Limited (7), 
‘the public are careless, and itis no use 
supposing that if they paid a ve.y moderate 
attention to names they would see they 
were not the same, but only similar." The . 
plaintiffs have bran hes in several parts of 
India outside the Presidency towns. It 
may be that the chances of deception in 
Presidency towns are not great, but this 
cannot be said of other places. Again, the 
plaintiffs have no branches in places like 
Surat, Broach, Ahmedabad, etc. If the 
defendants opened branches in those places 
it was, I think, highly probable that the 
public of those places would be deceived 
having regard to the close similarity between 
the two names. 

It was also argued for the defendants 
that thg Court had no powerin this suit 
to enquire whether, if the defendant 


(6) (1909) 25 T. L. R. 422. E 
(7) (1881) go I. J. Ch. 253 at 255; 43 Tn Ty 
7914. 
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Company sold gold bars bearing its name 
on them, they were fikely to be confounded 
with the gold bars of ilie plaintiff Bank, 
the reason giwen being that to allow such 
an enquiry would be-to convert the suit 
into a trade-mark suit. But, as state by 
Lord Justice James in Levy v. Walker (8), 
"the sole right to restrain anybody from 
using any 
course of any business he chooses to carry 
onis aright in the nature of a trade 
mark." Moreover, such an enquiry was 
deemed to be quite legitimate in the North 
Cheshire and Manchester. Brewery’s case (3) 
referred to above. In fact, Byrne, J., who 
first tried that case, based his judgmerit on 
the fact that there was no evidence before 
him that any customer of the plaintiff Com- 
pany had bought beer of the defendant Com- 
pany under the impression that it was, beer 
made by the plaintiff Company, and refus- 
ed to grant the 
Dealing with this Lindley, M. R., said that 
that was only one method of deception, 


and that Byrne, J., ought not to have rested . 
his judgment on that aspect of the case. 


alone. But it was.nowhere suggested that 
the Court should not in a cass of that 
description deal with the question wie ber 
the goods ofthe defendant Company were 
likely to be passed off as the goods of the 
plaintiff Company. Further, the euquiry 
held in the present case as to the likeli- 


hood of the defendants’ gold bars when put ` 


upon ihe market being. passed off as the 
National Bank bar gold was not ou'side 
the scope of theissues raised in the case. 
But even if it was, I have no h-sitation 
in holding that the two names are so similar 
as to be calculated to d.ceive the public 
even as regards the other departments of 
the business of the plaintiff Bank. i 

Lastly, it was urzed that there wer: 
several Banks in India whose name included 
the words “National Bank” (Exhibit 
No. 2) and that the plaintiffs had never 
objected to those names. Rut none of 
thos: Banks deal in gold bars, im any 
event no evideice was given that they do 
so, though the attention of the defendants’ 


Counsel was specifically directed o this: 


paint. 


"fay (1879) 10 Ch. D. 436: 48 L. J. Ch. 2733 39 
T. 14654; 27 W, R, 370. 
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name that he likes in the 


injunction prayed 1o-.. 


{oe | 


I do not entertain “any. doubt that the 


names of the plaintiff. Bank and the 


defendant Bank are so similar as to be 
calculated o deceive,” and I -pass judg- 
ment for the plaintiffs restraining the 
defendants from carrying on” business 
under the name- “The 
under any 
other name which is a colorable imita- 
tion of the name of the plaintiffs. The 
defendants must pay the plantiffs’ costs of 
this suit 
W.C. A. & N. H, 
Suit decreed, 


OUDE JUDICIAL COMMISSIONER’S 
COURT, 
FrssT CIVIL APPEAL No: 7 OF 1922. 

July 28, 1922. 
Present —Mr. Simpson, A. T. C., and 
Mr. Wazir Hasan, A. T. C. 
Mirza SADIQ HUSAIN AND 4ANOTHER— 
PLAINTIFFS—-APPELLANTS 
VErSUS 
MOHAMMAD KARIM AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Pre-omption—Right, nature of--Pre-empior, 
9j, 
Poke OF h pre-empt — Gift to 
Transfer to  stranger— Transfer of — Property 
Act (IV of 1882, s. 6 (e)— Transfer of 
right to continue pre-embtion suit coupled with 
transfer of pre-emptgr’s properiy— Transfer, whe- 
ther of “ mere right to sue "—Oudh Laws Act 


heir, effect of— 


* (X VIII of 1876, 3 Q (1), (2) —'' Co-sharer,"' 


meaning of—Gifts in Oudh | Pre-emption —M ukam- 
madan Law-—Statules, construction of— I ntention 
of Legislature. 


The right of preeemption runs with thesland, 
and is an incident to the ownership of one land, 
and a burden on the ownershio of another land. 
It is a personal right in the sense that it is an 
interest protegted solely agairt determinate 
individuals and not against the world at large 
which is the characteristic of a real right; the 
right is not a personal right in the sense that it 
isan attribute of the status of the pre-emptor. 
A fundamental principle of the right is, that it is 


based on the inconvenience to co-shaters arising., 


from the introduction of a stranger into the co- 


‘parcenary. The right attaches to the ownership 


National Bank. 
‘of Indore,. Limited,”g or 


tyansfer of, by inheritance— Herr, . 
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of the property in virtue of which a claimant is 

a co-sharer, 

under the Oudh Laws Act the right only arises 

from the ownership of land. [p. 57, col. 1; p. 58, 
cols. I &-2: p. 61, col. 2; p. 64, col. 1] 

(Case.law- reviewed and considered.; 

A transfer by inheritance of tite pre-emptor's 
property subsequent to the sale to be pre-empted, 
transfers to the heir the right of pre-emption, 
buta transfer of the pre-emptor's property by 
sale to a stranger, subsequent to the sale to-be 
pre-empted, does not transfef the right of pre- 
emption to the vendee. [p. 56, col. 1.] 


A gift by a pre-emptor of his property to an 
only son stands on the same footing as a 
transfer by inheritance. [p. 56, col. 7.) 


A gift. of the right to continue a suit for pre- 
emption pending at that time coupled with a gift 
of the property giviug rise to the right of pre- 
emption is nota transfer of "a mere right to 
sue" within the prohibition contained in clause 
(e) of section 6 of the Transfer of Property Act. 


Ip, 65, col. 2.] 


During the pendency of a suit for pre-emption, 
the plaintiff pre-emptor executed a deed of gift 
in favour of his only son conveying to him all his 
moveable and immoveable properties; the deed 
included a list ‘‘of the decreed and pending suits 
which have been gifted" and mentioned the 'suit 
for pre-emption at that time pending: 

eld, that the donee was entitled to maintain 
the suit in place ofhis father by virtue of the 
gift made in his favour. [p. 65, col. 2; p. 66, col. 
r] i . 

Under the Oudh Laws Act mere relationship 
does not create the right of pre-emption, as it 
does in certain cases of custom. Relationship 
under that Act is a ground of preference only, 
provided the relationship satisfies the sime qua 
non of ownership in property. [p 56, col. zl 


The word ''co-sharer" in clauses (1) ang (2) of 
section o of the Oudh Laws Act denotes a person 
possessing interests in immoveable property; a 
person is a co-sharer whether the property in 
virtue of the ownership of which he is a co- 
sharer is acquired in one wë or another, and a 


person who proposes to sell property is com-* 


petent to sell the same, no matter how he ac- 
quired the ownership of it. When the property 
dhe ownership of which confers on a person the 
capacity of co-sharer is transferred, the transferee 
ácquires the status of co-sharer, subject always to 
allthe obligations or liabilifies with which the 
property is burdened. [p. 56, col. 2; p. 57, cols. I 
& *.] ` 


Under the Muhammadan Law relating to pre- 
emptión in Oudh a gift is free frqm pre-emption 
while a sale is subject to it. [p. 59, col. 1.] 


When the terms ofa Statute are clear, it is 
contrary fo all principles of interpretation to 
` first conceive *the intention of the Legislature in 
enacting the Statute, and then to construe itin 


e accordance with that intention, [p. 57, col. 1.] 


INDIAN GASES, 


and in every case of pre-emption . 


D 
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Leader v. Duffey, (1888) r3 A. C. 2941: sët 
P C. 13; 59 L. T. 9, Sca'e w.. Rawlins, (7892) A C. 
342; 61 L. J. Ch. 421; 66 L. T. 542, referred to, 


Appeal from a decree of the Subordinate . 
Judge, Barabanki, dated the 29th Ociober 
10921. ; ; 


. Messrs. M. Wasim and Haider Husain, 
for the Appellants. MP 
' Messrs. Niamat Ullah and Muhammad 
ed yub, for the Respondents. | 

JUDGMENT.—This is an appeal from.a 
decree in a süit for pre-emption which was 
dismissed by the Court of the Subordinate 

Judge of Barabanki on the roth October 
1921. The facts ot the case are few and 
simple. One Mirza Sadiq Husain Khan 
was the owner of a 12-annas share in 
village Pachlo, Pargana  Basaurhi, District 
Barabanki, and the remaining 4-annas 
share was owned by Chaudhri Hafiz-ur- 
Rahman. By a complete partition, the 
shares owned by these parties have been 
formed into two separate mahals,. one 
mahal representing the r2-annas share of 
Mirza Sadiq Husain Khan and the other the 
4-annas share of Chaudhri Hafiz-ur-Rahman. 
Chaudhri  Hafiz-ur-Rahman has died, and 
the ‚ownership of the 4-annas share 
mentioned above has devolved upon his 
two sons, Chaudhri Ilham-ur-Rabman and 
Chaudhri Irshad-ur-Rahman. On the :5th 
March rọrọ Chaudhri Ilbam-ur-Rahman 
and Chaudhri 


Irshad-ur-Rahman exe- 
cuted a sale-deed in respect of the said 
4-annas share in favour of Mohammad 


Karim and Syed Nazir Ahmad. By this 
deed were also conveyed proprietary rights 


in a certain area of land situate in gasba 
Rudauli. 


On the 25th March*rg20 Mirza -Sadiq 
Husain Khan instituted this suit. for 
pre-emption in respect of the sale of the 
25th March r9rg. Besides the. vendors 
and the vendees under- the sale, some 
other persons were arrayed on the side 
of the defendants in the suit, but for the 
purpose of this appealit is not necessary 
to take any further notice of them. The 
defendants contested Mirza Sadiq Husain’s 
claim for pre-emption on various grounds. 
Issues were settled with reference to the 
pleadings in the case on the r4th.July 


a 
* 
e < 
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X920. On the 4th January “1921 the 
plaintiff ekamined his first witness iv the 
case. Thereafter there were several 
adjournments, with the result that ata 
certain stage the suit was dismissed in 
the absence of the parties. This stage 
was reached after the plaintiff had 
examined five witnesses. The case was 
subsequently restored to its original number 
and set down for trial. 

On the 2ist April 1921 Mirza Sadiq 
. Husain Khan executed a deed of gift in 

favour of his only son, Mirza Abid Husain 
Khan. The deed, on the face of it, conveys 
all moveable and immoveable properties to 
the donee and it is not disputed that the 
I2 annas 
referred to is also comprised within the 
gift. 'The deed also includes a list ''of th: 
decreed and pending suits which have been 
gifted." In thislist is mentioned the suit 
of pre-emption with which we are conerned 
in this appeal On the 2rst June 1921 
the defendants filed a certified copy of this 
: deed of gift which was marked as Exhibit 
A-13 and presented a petition to the Subordi- 
nate Judge, alleging that the transferee was 
a stranger and that the plaintiff had 
lost all right of pre-emption in consequence 
of the gift. The petition prayed that the 
plaintiff's suit be forthwith dismissed. On 
the 23rd June 1921 Mirza Abid Husain 
Khan,the donee; lodged an application in the 
suit under O. XXII, r. ro, of the Code of 
' Civil Procedure, asking that he might be 

made the plaintiff in the suit by virtue of 
the deed of gift executed in his favour by 
Mirza Sadiq Husain Khan in respect of his 
share in Mauza Pachlo. The Court there- 
upon framed the following issue for 
determination :— ` 

“Has the p.aintiff lost his right of pre- 
emption by exeeuting the deed, Exhibit A- 
I3? i 
SH a subsequent date the Court heard the 
arguments relating to this issue and fnally 


dismissed the plaintiff's suit, as already in- 


dicated, on the 29th October 192r. 
Itis not contended by the learned Counsel 
for the appeilant, Mirza Abid Husain Khan, 
. that the ciaim for pre-emption is. maintain- 
“able by Mirza Sadiq Husain Khan after the 
* gift which he made in favour of his son on 
othe 21st April 192I, though the memoran- 
dum ot appeal filed in this Court raised the 


share in Mauza Pachlo already, 
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point that,'at all events, the original plaintiff, 

Mirza Sadiq Husain Khan, was entitled to 

continue the suit for pre-emption. This 

ground, therefore, must be taken to have 

been abandoned. l 

The substantiel question Which remains 
for decision is, whether Mirza Abid Husain 
Khan’s application of the 23rd June zr9ar 
made under, O. XXII, r. ro, of the 
Code of Civil Procedure, should be allowed. 

So much of the rule asis relevant to the 
case before us is as follows :— 

“In other cases of assignment, creation or 

‘devolution of any interest during. the pen- 
dency of a suit, the suit may, bv leave of the 
Court, be continued by ur against the per- 
sou to or upon whom such interest has come 
or devolved.’ 

The question which we have to answer in 
this case may be formulated thus:—Does 
the deed of gift evidence an assignment, 
creation or devolution of any interest? 
Generally speaking, there is no doubt 
whatsoever that the ‘eift is an assignment of 

‘an interest by Mirza Sadiq Husain Khan iu 
favour of Mirza Abid Husain Khan and 
that interest has devolved upon Mirza Abid 
‘Husain Khan: by the effect of the 
gift in question. But the learned Subordi- 
nate Judge holds, on the authority of a deci- 
sion of the Chief Court of the. Punjab, that 
the devolution of interest, being in respect of 
a claim for pre-emption, was not valil in 
law. This finding is strenuously challenged 
by the learned Counsel for the appellants 
and is equally strenuously supported by 
tHe learned Counsel for the respondents. 

Having regard to the several decisions 
cited at the Bar, it seems necessary for us 
to observe, at, the vety threshold, of our 
judgment, that this is not a casé in which 
the transfer, on which we have to adjudge, 
relates to the property which is the subject- 
matter of pre-emption. The deed of ‘gift 
before us is in respect of Mirza Sadiq 
Husain Khaxt’s rz-annas share iñ Mauza ' 
Pachlo and not the 4-annas share of 
Chaudhri Hafiz-ur-Rahman in the same 
village. jt is further a gift of the, right to 
continueethe suit for pre-emption pending 
at that time and not a gift of the right to 
institute a suit thereafter. The conciusion 
we have reached is that the appeal succeeds. 
The general principle is, “that vhe right 
of pre-emption tuus with the land. It is 


` 


— Tight. 
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settled law that a transfer by*inheritance 


of the pre-emptor's ‘property subsequent 10 
the sale, which is to be pre-empted, trans- 


fers to the heir the sight of pre-emption. 


` It is also settled law thata transfer of 


the pre-emptor’s property by» sale toa 
stranger subsequent to the sale to be pre- 
empted does not transfer the right of pre- 
emption to the vendee. Our decision 15 
based on a finding that the present traus- 
action, which is a gift to a son, falls under 
the general principle and not under the 
exception. i 

. The question must primarily be 
answered with reference to the terms 
of the Statute which, on the one hand, 
creates the right of pre-emption in, and, on 
the other, imposes the burdeg of pre-emp- 
tion on, property. Chapter II of the Oudh 


' Laws Act (XVIII of 1876) deals with the 


matter of pre-emption. Section 6 is the 
first section of, that Chapter and tuns 
thus — be 

“The right of pre-emption is a right of 
the persons'*:** to acquire * * * ' immove- 


able property in preference to all pee 


persons.' 

Section 7 raises animperative presump- 
tion in favour of the right of pre- 
emption which shall be deemed—"'(a) to 
exist in all village communities, however 
constituted : *:*' and (D) to extend to 
the village site, to the houses built upon 
it, to all lands and. shares of lands 
within the village-boundary, and to all 
transferable rights affecting such lands." 

Section 9 prescribes the status which 
the persons mentioned in section 6 ought 
to possess as a condition precedent to 
the exercise of the right of pre-emption. 
It also gives the order if which such 
persons shall be entitled to exercise that 
That section is as follows :— 

“If the property to be sold or fore- 
closed is a proprietary or under-proprie- 
tary tenure, or a share of, such a tenure 
the right to' buy or redeem such prop- 
erty „belongs, in ihe absence of a Custom 
to the contrary ; 

“First, to co-sharers of the gyb-division 
(if any) ofthe tenure in which the prop- 
erty is comprised, in order of their re- 
lationship £o the vendor or mortgagor; 

"Secondly, to co-sharers of the whole 
mahal in the same order ; 
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.to be sold, shall lose such 
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“Thirdly, to any member of, the village 

community, and 
“Fourthly, if the property be an under-pro- 
prietary tenure, to the proprietor. 

‘Where two or more persons are 
equally entitled to such right the person 
to exercise the same shall be determined 
by lot." ` 

The word ''co-sharer'" in clauses (t) end 
(2) and the word “proprietor”? in clause 4 
unquestionably denote persons possessing 
interests in immovyeable property. 
It has also been held in Gangole 
v. Syed Kamar Ali Khan (1) that a 
person claiming pre-emption in the | 
capacity of a member of a village com- 
munity. must be a member of the 
proprietary or under-proprietary cem- 
munity in the village as-is borne out by 
clause (2) cf section 7 already quoted. 
The order of relationship mentioned in 
clause (I) presents no difficulty what- 
soever. Under the Statute mere relation- 
ship does not cieate the .ight of pre- 
emption as it does in certain cases of 
custom. Relationship under the Oudh 
laws Act is a ground. of preference only, 
provided the relation satisfies the sie 
qua non of ownership in property. Sec- < 
tion ‘ro imposes the duty of. iving notice 
to pre-emptors.' Section II prescribes the 
condition under which the right of pre- 
emption is lost and is as follows :— 

“ Any person having a right of pre-emp-, 
tion in respeet of any property proposed . 
rght, unless 
within three months from the date of 
such notice he or his agent pays or tenders 
the price aforesaid to the person so pro- 
posing to sell" 

Section 12 deals specially with the. 
tight of pre-emption in respect of the 
foreclosure of a mortgfge. Section 13 
enumerates the grounds on which any 
person entitled to a righ* of pre-emption 
may bring a suit to enforce such iight, 
Sections 14 and 15 deal wih the form 
of the decree in a suit for pre-emption 
and the result of non-compliance with 
the decree by the decree holder. This 
survey of the whole of the Chapter 
relating to pre-emption clearly skows 


(Oz Ind, Cas, 613; 19 O. C. 202, " 
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that the sright of pre-emption is an 
incident to the ownership of one land 
and a burden on the ownership of 
another dnd. On general principle 
the incident and the burden respectively 
will follow such lends. 
discover any indication in the language 
of the Statute which will have the effect 
of repelling the application of the general 
principle to the provisions oi the Chapter 
uncer consideration. When the terms*of 
a Statute are clear, as they are in the 
present case. we deem it contrary to ail 
principles of interpretation to first conceive 
the intention of the Legislature in en- 
acting a Statute and then to construe 
it in accordance with that intention. 
In the case of Leadzr v. Duffey (2) Lord 
Halsbury observed as foliows :— 
" Whatever the instrument; it must 
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We are unable to: 


receive a construction according to the: 


plain meaning of the words and sentences 
therein contained. ...... and it is arguing 
in à vicious circle to begin by assuming 
an intention apart from the language. of 
the instrument itself, and, having made 
that fallacious assumption, to bend the 
language in favour of the assumption so 
made.” - 

In the same connection see tke decision 
of the House ot Lords in the case of Scale 
v. Rawiins (2). The ownership in the one 
land as in the other may be acquired in 
any of the various modes of i acquisition 
of property known to law. It may be 
“under a gift, by purchase, under devise 
or by inheritance. A person is a co-sharer 
within the meaning of the sections of 
. Chapter II of the Oudh Laws Act whether 
“the property in virtue of the ownership 


. of which he is a co-sharer is acquired in. 


one way or in angther, and a person wio 
propeses to sell property is competent to 
sell the same, no matter how he acquired 
the ownership ofit. It is uuquestionably 
true that the last vendee ina chain of 
successive vendees of a property which 
beats the burden of pre-emption is as 
liable to deliver the property to a legiti- 


mate pre-emptor ag is the first vendee. 


44 


'2) (1888) 13 A. C. 294 at p. 301; 58 L» J. P. C. 


I3, 59 L. T. 9. 
(3) (1892) A. C, 342; 61 Lr. J. Ch. 421; 66 L. T, 
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is the principle of law which . 
imposes such a liability on the last 
vendee ? The genera! principle is that the 
assignee of the property takes it subject 
to all the obligations or liabilities. It would 
follow that when the property, the owner- 
ship of which confers on a person the 
capacity of a co-sharer, is transferred, the 
transferee acqu#res the status of a co-sharer; 
subject always to all the obligations or 


What then 


liabilities with which the property is burd- 


ened. The other general principle is, that 
the transferee is clothed with the rights 
of his transferor in respect of the properey 
transferred, as he is subjected to the 
obligations in respect of the same property 
under the pripciple mentioned before, If 
an intending vendor has complied with the 
provisions of section 10 of the Act under 
consideration by giving the proper notice 
to the pre-emptors, his -successor in the 
estate shall be deemed to have discharged - 
the duty of giving the statutory notice, and 
the successor in the estate of a pre-emptor 
shall lose his right of pre-emption if his 
predecessor has not within three months 


from the date of the notice paid the price 


to the intending vendor 


(vide section Ir 
of the Act). 


All this is equivalent to. 


. saying, as we have already said, that the 


tight of pre-emption is an incident to the 
ownership cf one property as the obliga- 
tion to deliver it to a proper pre-emptor: 
is a burden on the other property, 
the right and the burden in each case 
following the property. In the case of 
Renals v, Cowlishaw (4) Hall, V. C, 
said .— S 8 

"It may, I think, be considered as 
determined tha? any one who has acquir- 
ed land, being one of several lots laid out 
lor sale as building plots, where the Court 
is satisfied that it was the intention that 
each one of the several purchasers should be 
bound by and should, as against the others, 
have the b:nefit of the covenants entered 
into by each of the purchasers, is entiti«d 
to the benefit cf the covemant; and that 
this right, that is,, the benefit ôf the 
covenant, enwres to the assign of the first 
purchaser ...,.A purchaser may 
also be entitled to the benefit *of a res- 
trictive covenant. entered into with his 
- (4) (1878) 9 Ch. Droa 26 W. R. 754; 38 k , 


T. 503. 
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another’ or others where his 
vendor has contracted with' him that he 


shall be the assign of. it, that is, have the 


benefit of the covenant. And such cove- 
sant need wot be express, but may be 
collected. from the transaction of sale and 
ace v. Martin (5) the House of 
Lords have approved of the above state- 
ment of the law as being perfectly sound, 


consistent with the authorities and consis- ` 


with good sense. 
The ae Pleader for the respondents 
repeatedly urged Upon us the contention 
that the right of pre-emption isa personal 
right. It is certainly a personal right in 
the sense that it is an intersst protected 
solely against determinate indi viduals and 
not against the world at large which is 
the characteristic of a real right, but to 
say that it is a.personal right in the sense 
that itis an attribute of the status of the 
pre-emptor is to our mind based on a 
misconception. .Ín one sense every right 
whether real or personal | involves a 
personal relation. The distinction, however, 
does not solve the present problem. In 
order to decide whether the donee is 


entitled as a  co-sharer to pre-empt we 


ust examine some of the important and 
ee decisions cited at the Bar. We 
will take them in their chronological order. 

The first is the Full Bench decision of 
the High Court of Allahabad in the case 
of Sheo Narain v. Hira (6). The ques 
tion referred. for decision by the Diyision 
Bench to the Full Bench was: “Where 
there is a right of pre-emption under 
the wajib-ul-are which a share-holder 
could. claim and enford& in respect of 
a sale of. property, can a person purchas- 
ing -the said share-holder's interest in the 
village subsequently to the sale, claim 
and enforce pre-emption just as his ven- 
dor. might have done?” Four of the five 
learned Judges composing the Full Bench 
anfwered the question in the -negative 
without givmg any reasons for their 
opinion. Mahmud, J., also. c@ncurred with 
‘them. but gave reasons fore his opinion. 


Our sense-of respect of the learned Judge 


. (5) (1889)14 A. C.x2; 58 L. J. Ch. 309; 60 L. T. 
9, $ W. R, 689; 53 J. P. 516. i 

(6) 7 A. 535; A. W. N. (1885) 142; 4 Ind. Dec. 

(x. s.) 582 (F. B). 
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compels us to examine that decision 
somewhat more closely. The learned Judge 
began by saying that it is a funda- 
mental principle of the right sof pre-emp- 
tion that it is based-on the incon- 
venience to co-sharers arising from the 
introduction of a stranger into the 
co-parcenary. With regard to this obser- 
vation of the learned Judge we may 
tespectfully say that we are in complete 
ag;eement with it. If the consideration 
of inconvenience is regarded as sufficient- 
ly strong to override the interpretation 
of the several sections of the Act of 
Legislature relating to pre-emption which 
we have adopted in the preceding part 
of our judgment and if the conclu- 
sions which we have reached with the 
aid of general principles must yield to 
the argument of inconvenience, we would 
then say that in the present case the 
effect of the gift of the pre-emptive 
tenement by Mirza Sadiq Husain Khan 
in favour of his son, Mirza Abid Husain 
Khan is not the introduction of a stranger 
into the village community. The argu- 
ment of inconvenience, therefore, does not 
hold good in this case. The learned 
Judge applied the rules of the Muhamma- 
dan Law to the case before him and said :— 

"Under the law when the ownership 
of the pre-emptive tenement is transferred 
or devolves by act of parties, or by 
operation oflaw, the transfer or devolution 
passes pre-emption to the person in whose 
favour the transfer or devolution’ takes 
place, but the rule is cssentially subject 
to the proviso that such person cannot 
enforce pre-emption 
sale which took place before such trans- 
fer or devolution.” 


We have no hesitation in accepting as 


correct ihe substantial ®rule of Muham- 
madan Law stated by the learned Judge 
in the quotation above but we are not 
aware of the proviso attached to it. Be 
that as it may, the rule of the Muham- 
madan Law without the proviso exactly 
coincides with our interpretation of the 
law of pre-emption as contained in the 
Act end we need hardly point out 
that that rule is not controlled by apy 
such proviso as is mentioned by the 
learned Judge as a part of the leesch 
Muhammadan Law. He further obsérves:— 


in respect of any. 
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‘““ The $eason why, although the right of 
pre-emption run$ with the land, the plaint- 
iff in this case cannot be allowed to 
enforce: i£, is: that to rule otherwise 
would in effect be to allow a 'stranger' 
to oust. one who was not a stranger at 
the time of the sale." 
' That the right of pre-emption ' runs 
with the land is a view, we are happy 
to observe, which supports our own con- 
_Clusions :n the present case and «the 
reason for not applying it in the case 
before : the learned Judge does not exist 
in the-case before us as we. have already 
pointed out. Another ground on which the 
learned. Judge based his conclusion was stat- 
ed by him to be that:—‘‘ Ii at the time 
of the sale of the 5th August the 
person who at that: time owned the 
share. purchased by the plaintiff. had no 
objection to the sale, that sale gave rise 
to no cause of action, and nothing which 
happened afterwards could create one. In 
.Other words, a sale not open -to any 
pre-emptive objection at the time it was 
made, cannot by a retrospective effect 
be subjected to objection on account of 
à subsequent event, namely, the sale ofa 
share in the village to the plaintiff." 
Two remarks fall to be made in res- 
pect of the foregoing observation. In the 
first place, the transaction before us is 
not a sale but a gift and the distinction 
de material, because under the Muhamniad- 
ian Law . relating to -pre-emption in Oudh, 
a gift is free from pre-emption while 
a sale is subject; to it. In the second 
‘place, far from there being no objection 
‘to the sale by the - previous owner of 
the property -he .evinced «his objection 
most unequivocally by instituting the 
present suit for pre-emption before he 
‘made the gift* in favour of his son. 
-'This ground also does not, therefore, apply 
“to the facts: of this case, Having regard 
to the general principles stated . by 
Mahmud, J., we think that the balance 
‘of the decision clearly inclines in favour 
of the view - which we ourselves enter- 
tain. < ` 
Dhani Nath v. Budhu (7). 
ecase a co-sharer, who had a 


ein that 
right of 


¢ „pre-emption, purported to. sall that bare 


47) 136 P. R. 1894. 
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right without conveying the ownership 
of the land out of which it arose. The 
precise question for  derermination was 
whether the deed required registration 
under section 17 of the Registration Act, 
1877, or.not. The Court. held that the 
sale -not being a transfer of immoveable 
property within. the meaning of that sec, 
tion did naf require registration, The 
P Judge, Sir Meredyth Plowden, 
Said =. i 

"A preferential righ: to acquire land, 
belonging to. another person upon the 
occasion. of .a transfer by the latter, 
does not appear to me to be either a 
right to or a right in that land. It is 
jus ad vem alienam acquirendam and not 

Now, the property transferred under tke 
gift in the case before us is not any 
mere tight in the lard which is. the 
subject of the preemption but, as we 
have shown before, it is the transfer ct 
the property, the ownership of. which 
gives the right to pre-empt that property. 
We agree with the learned Judge when 
he observes that the pre-emptor's right “ is 
not a right to the land sold" and that 
in the case before him ‘the relation 
between the parties springs out of contract, 
their agreement conveys no property of 
any kind.from one to the other." We 
may quote one more remark from that 
judgment which seems to us to be pertinent 
to the question before us :-— 

“Briefly, the subjection . of village-land 
to rights of pre-emption is a burden on 
the land in the hands of every holder 
of the land and. restricts his freedom of 
transfer but Dem this. burden, as it seems 
to me, no right to or interest in the 


This observation. supports our: conclu- 
sions to.a large extent. It is interesting 
to note that the deed by which the plaint- 


iff, pre-emptor, had sold his. right. of 


pre-:mption to the vendee was. given 
effect to es a waiver of the plaintiff's 
tight of fye-emption. sg M 

jowala Sahat v. Ram Rakha (8). . The 
full facts of this.case are somewhat com- 
plicated but so much of them as have 


(8) 78 P. R. 1896, i | : 


subject arises. in any others. 


N 


.rght to present possession. 
' therefore, 
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a bearing on the question before us are 
few. A person brought a suit for pre- 
emption, obtained a degree, deposited the 
sale price fixed by the decree in Court 
and then sold his right to execute the 
decree as regards the recovery of posses- 
sion. It was held that the transfer was 
valid not being a sale of the proprietary 
right in the property. The learned Judges 
observed :— 

* He has retained his rights 
and has merely given his 


às owner 
transferee a 

The case, 
differs from that of Sarju 
Prasad v. Jamna Prasad (not reported) in 
which the proprietary right in the prop- 
erty appears to have been, transferred. 
Even if such rigkt had been transferred 
in the present, case we see no reason why 
the transferee should not be entitled to exe- 
cute the decree. Such ‘transfer would have 
operated as fresh sale of the property and 
would have conferred a fresh cause of action 
upon pre-emptors. It the transfer in the 
present case had been one of sale the 
judgmert-debtors, if they are pre-emptors 
as against the transferee, could not have 
resisted the right to present possession 
though they might have recovered the 
property from him by a suit for pre- 
emntion." 

This case certainly does not support 
the position taken up by the respond. 
ents. 

Fateh Khan. v. Muhammad (9). This 
case bears a strong analogy to the cgse 
before us. The plaintiff in a suit for pre- 
emption died pendente lite, whereupon his 
sons were brought on the record and 
obtained a decree. The *Court of first 
appeal dismissed the suit on the ground 


w= that the death of the plaintiff caused the 


abgtement of the suit under the Muham- 
madan Law. Mr. Justice Anderson held that 
under section 5 of the Punjab Laws Act 
1872, Muhammadan law, even though 
the parties were Muhammadans, was in- 
applicable to a,claim for pre-emption in 
respect ef argricultural land and*that a suit 
for pre-emption brought by aefand-owner 
respecting  village-lands shorld not be 
regarded asa merely personal action which 
must terminate on the death of the 


(9) 98 P. Ry 1898. 
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original plaintiff and does not survive to 
his representatives who wil occupy his 
exact position in the village community. 
jt would appear thatthe above remarks 
of the learned Judge are highly relevant to 
the solution of the question which we have 
to decide in the present case. The learned 
Judge also observed that it had been the 
practice of the Courts to substitute parties 
in pre-emption suits and to continue tc 
bear, pending suits. 

Muhammad Yusuf Ali Khan v. Dal Kuar 
(t0). The plaintiff in that case was the 
daughter of one Puran Mal who on his death 
was succeeded by his widow. After the 
succession the sale which constituted the 
cause of action for pre-emption took place. 
Subsequently to the sale the widow 
relinquished infavour of the daughter all 
her rights in the property and the 
daughter brought the suit for pre-emption: 
In support of the argument that the 
daughter could not claim pre-emption refer- 
ence was made tothe decision of the Full 
Bench in the case of Shes Narain v, Hira 
(5) which we have already considered. 
The learned Judges with regard to that case 
said — 

“The inconveniences which formed the 
basis of that decision are set forthin detail 
inthe judgment and no doubt formed a 
very substantial part of the ratio decidendt. 

Differing from the present case in that 
very material respect, that case affords no 
guidance tous in cases where the person 
claiming to pre-empt is not a stranger who 
has acquired a share in the village. ” 

We think that thisisa strong authority 
in favour of the appellants’ case. Mr. Justice 
Aikman who delivered the judgment of 
the Bench madethe following observa- 
tion :— ` 

“Tt would seem upon general principles 
that the period within which the pre- 
emptive rights can be exercised is not 
limited by a devolution of the estate from 
one co-sharer to another co-sharer. In 
the case of a wayib-ul-arz TI think the 
expression ‘excluding such a right’ 
must beclear and imperative before I 
could find that so important an incident 


(10) 20 A. 148; A. W, N. (1897) 226; 9 Indi 
Dec. (N. s) 456. 
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of proprietary possession could be lost by 
such devolution.’ 

It is hardly necessary to say that 
there are no expressions in the Chapter 
relating to pre-emption in the Oudh 
Laws Act which would justify us to 
hold that such an important incident of 
proprietary possession as theright of pre- 
emption could be lost by devolution. 

Muhammad Ayub Khan v. Rure Khan 
(ir). This is the decision upon which 
the learned Subordinate Judge has based 
his judgment. It is a decision of a 
Single Judge, Mr. Justice Chatterji. It is 
enough fora proper appreciation of the 
facts and the point decided in that case to 
quote the head-note of the report :— 

“Where a sale ci half share in five 
shops was made on 4th Octoher 1898 and 
subsequently the owner of the other half 
gifted all his property, including the half 
share in the shops, to his mother, and then 
jointly with his mother instituted a suit for 
pre-emption in respect of the above sale, 
held, that the son was not competent to sue, 
as he had parted with his ownership before 
the suit, his rights being lost with the loss 
of the ownership by transfer, and that 
the mother had no right to sue, as the 
transfer of property by gift to her could 
not confer on her any right to sue in 
respect of property which was sold 
before she had become owner of the prop- 
erty through which the right of pre. 
emption was claimed. Semble :—Right 
of preemption is personal and incapable 
of being assigned, "' 

The judgment of the learned Judge is to 
a large extent based upon the decision in 
the cases of Dhani Nath v. Budhu (7) and 
Sheo Narain v, Hira (6). In fact, a gcoi 
deal of the reasóhing is borrowed almost 
word for word from the judgment of 
Sir Meredyth Plowden in the case of 
Dhani Nath v. Budhu (7) already men- 
tioned. We have shown, with reference 
to that case that it deals with an assign- 
ment of the mere right to pre-empt whch 
the parties attempted to separate from 
the ownership of the land. ‘Thee learned 
Judge, speaking of the right of pre-emption, 
remarks :— 





(£1) 95 P; Ri 1901; 125 P. L, R. 1901. 
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“It is also not a substantive right in 
property which is .capable of transfer. It 
is ordinarily attached to, and dependent on, 
ownetshipeof other propetry ia the locality, 
but itis not a vestel or unconditional 
right in the property subject to the 
claim,’ 

Io this remark we may readily give our 
assent. We hold no more than this, that 
it isa right attached to the ownership of 
the property in virtue of which a claimant 
for pre-emption is a co-sharer. The learned 
Judge also referred to the decision of the 
Allahabad High Court in the case of 
Muhammad Yusuf Ali Khan x. Dal Kasar 
(ro). His comments on that case are as 
follows :— | 

“ I have considerable difficulty in accept- 
ing the view of the learned Judges in that 
case, and it appears to me to be to a 
certain extent distinguishable, in that the 
Hindu widow's estate though plenary for 
certain purposes is, in essence, an estate 
of maintenance and a tesiduary interest 
initremains vested in the reversioners 
which can be turned into an estate of 
possession by relinquishment by her of 
her rights." 

We respectfully dissent from this view of 
a Hindu widow's estate. The estate of a 
Hindu widow is neither an ‘estate held in 
lieu of maintenance nor-a life-estate, To 
use the words of ‘Lord Davey, “ she is 
owner of her husband's property subject 
to gertain restrictions on alienation and 
subject to its devolving upon her husband’s 
heirs upon her death. But she may 
alienate it subject to certain conditions 
being complied® with. Her alienation is 
not, therefore, absolutely void, but it is 
prima facie voidable at the election.of the 
reversionary heir: he may think fit ¢o 
affirm it, orhemay at his pleasure. treat 
itas a nullity, without the intervention 
of any Court. " {Bijoy Gopal Mukerji v. 
Krishna Mahishi Debi (12). The daughter, 
therefore, when she accepted the relinguish- 
ment in hef favour validated the fransfer 
made by the widow. The fact, therefore, 
that it was a case of a transfer by a 
Hindu widow in favourof the daughter | 


(12) 34 C.329; mt C. W. N, 424: sept, 
334; 9 Bom. L. R. 602; 2 M. L. T. 133: 17 M. i 
Jalan 4 A. Te J. 329; 34 1. A. 87 (P, C). e 
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of her husband is no ground for any distinc- 
tion. 

The real ground of the learned Judge’s 
decision is thi? :— 

" A consideration of the: fundamental 
principles which govern and regulate the 
right of pre-emption leads me to the con- 
clusion that the rightis “mot properly 
speaking a right to or in any property. " 

With great deference, that principle was 
not a ratio decidend? of the question before 
him, which was whether the gift of the 
property to which theright was attached con- 


veyed along with it that right. This could 


not be determined by considering whether 


the right of pre-emption is a mght in prop-. 


erty or oniy a right to acquire property. 
Why the gift of the property did not carry 
with it the right of pre-emption which the 
learned Judge concedes is attached to it we 
fail to see. So far as the learned Judge’s 
opinion is based upon the decision in Sheo 
Naram v. Hira (6)itis not necessary for 
us to deal with it again because we have 
already considered it. 

Lashkari Mal v. Ishar Singh (13). This, 
` again, is a decision which deals with the pre- 
emptors right in the property which is 
the subject-matter of pre-emption. The 
facts were, that acertain pre-emptor obtain- 
ed a decree for pre-emption and afterwards 
transferred his decree to his grandson, who, 
having paid the decretal money into Court, 
had obtained possession of the land. On 
that transaction a suit was brought efor 
pre-emption. The Court held that, under 
the provisions of section 214 of the old 
Code of Civil Procedure, the pre-emptor’s 
right to orin the property accrued only 


om When he had complied with the condition 


laid down in the decree and paid the pur- 
cháse-money into Court, and that it is then 
and only then that the property is vested 
in him and divested from the vendee. If, 
therefore, previously to paying such money 
into Court, the pre-emptor sells his pre- 
emptional decreé, he sells not thg property 
itself but (if anything) merely the right to 
obtain the property by compliance with the 
conditions of the decree. The Court further 
held that süch a transfer gave “no cause 
of action for a suit for pre-emption. 


413) 94 P. Ra 1902) 134 P. L- R: 1902." 
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Muna Kuer v. Abdhut Singh (14). 
This case is very similar to the case 
of Muhammad Yusuf Ali Khan v? Dal Kuar 
(10). The plaintiff pre-emptor was the 
widow of Padam Singh. The sale which 
was attacked took place in the lifetime of 
Padam Singh, but Padam Singh died with- 
out bringing the suit for pre-emption which, 
as stated before, was brought by his widow: 
The’ decision in Sheo Narain v. Hira (6) 
was referred to. With regard to that case 
the learned Judge said:— 

“Tam of opinion that that case affords 
us no guidance in the present case, in which 
the person claiming to pre-empt is not a 
stranger who had acuuired a share in the 
village." The widow was also a devisee 
of her husband. The learned Judge fur- 


ther observed :-— 


“I consider, moreover, whether as heir 
or.devisee of Padam Singh, not being a 
stranger in the village, she had acquired 
whatever pre-emptive rights Padam Singh 
had." 

He practically followed the decision ‘in 
the case of Muhammad Yusuf Alit Khan v. 
Dal Kuar (xo). 

' Kaunsilla Kunwar v. Gopal Prasad (15). 
This decision strongly supports the: con- 
tention of the learned Counsel for the appel- 
lants.. The claim for pre-emption was in 
respect of a foreclosure decree. The cause 
of action for the pre-emption suit arose in 
favour of one Chandrika Prasad, who died 
without having exercised his right of pre- 
emption. He was succeeded by his widow. 
The widow brought the suit for pre-emp- 
tion out of which the appeal decided by 
the High Court arose. It was contended 
that the widow was not competent to main- 
tain the suit and the grougid: of contention 
was that the right of pre-emption is a 
purely personal right and that, inasmuch 
as Chandrika Prasad was alive at the date 
of the foreclosure decree and did not choose 
to exercise his right of preemption, that 
right being personal to him, became ex- 
hausted and his widow could not claim any 
right to pre-empt. With regard to this 
contentién the learned. Judges observed as 


follows : Rass . 
"We are unable to accede to this argus 
Me 7 O. C. 158. 

15) 28 A. 4245 A. W. N. (1906) 73: 3 A. I.) 
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ment. The fight of pre-emption is a right 
which is incident to or arises out of the owner- 
ship of land andit seems to us that the 
persons who afe for the time being entitled to 
the land to which the right is incident may 
exercise the right so long as it is not barred 
by limitation or by conduct or circumstances 
which would render it inequitable on their 
part to enforce the right. We think that 
so long as the right is not barred............ 
the owner of the property in respect of 
which the right of pre-emption exists can 
maintain a suit for pre-emption notwith- 
standing that he was not the owner at the 
date when the cause of action first accrued." 

The learned Judges approved of the deci- 
sion in Muhammad Yusuf Ali Khan v. Dal 
Kuar (xo). 

Faqir Alt Shah v. Ram Kisken (16). The 
suit [or pre-emption was brought by a 
person who was not a co-sharer on the 
date of the sale but had. subsequently in- 
herited the land of his father, who had 
died without bringing the suit. The point 
raised in appeal was, “that the plaintiffs 
had no locus standi to sue for pre-emption 
in respect of the sale in dispute as heirs 
of Irapat, their father, inasmuch as the 
alleged risht of pre-emption was personal 
to Irapat, and not having been exercised by 
him during his lifetime died with him and 
did not survive to the plaintiffs." The 
appeal was heard by three learned Judges 
of the Chief Court. Chief Judge, Sir 
Wiliam Clark, delivered the leading judg- 
mentin the case. Reference was made to 
. the following cases in the judgment :— 

Aima Ram v. Devi Dayal (17), Muham- 
mad Ayub Khan vy. Rure Khan (II), Sheo 
Narain v. Hira (6). We quote certain 
passages from the judgment of the learn- 
ed Judge, which contained to our mind, if 
we may respectfully say so, a lucid state- 
ment of law:— 

“Where a right of pre-emption is claim- 
ed under section 12 of the Punjab Laws 
Act in virtue of being a land-holder the 
right is inherent to the land. No questions 
are asked as to the nature of the land, as to 
whether it is ancestral or acquired, gr as 
to how it was obtained, by inheritance or 


(16) 133 P. R. 1907; 84 P. W. R. 1907; 88 P. L. 
R. 1908 (F. B.). 
(17) 49 P. R. 1901! 157 P. L. R. root, 
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purchase, it is sufficient that the claimant 
owns the land.” 

"It is clear, thetefote, that, ordinarily, a: 
transfer of land passes the right of pre- 
emption and the loss of the land involves the 
loss of the right of pre-emption so much 
so that the right of pre-emption already 
acquired is lost if the land which gave 
rise to it is parted with— ` 

Vide, Atma Ram v. Devi Dayal (17) and 
Muhammad Ayub Khan v. Rure Khan (1x). 
The further question then arises whether 
such transfer of land does not pass the right 
of pre-emption on with reference to other 
land already sold. Prima facie, there seems ` 
no reason why it should not." 

The learned *Judge then proceeded to 
divide transfers into two classes: (a) trans- 
fers by inheritance, (b) transfers by some 
voluntary act of the owner. With tegard 
to the second class of transfers he referred 
to the decision of the Full Bench in the 
case of Sheo Narain v. Hira (5), and 
quoted two passages from the judgment of 
Mahmud, J. Having done so, he observed 
as follows :— l 

“Mahmud, J.’s decision is based, therefore, 
mainly on the inconveniences and injustices 
arising out of a voluntary transfer and none 
of his arguments apply to a transfer by 
inheritance," 

The learned Judge suggests other dangers 
if the right of pre-emption were to pass 
on to a transfere under a voluntary transfer, 
He sums up his conclusion in the following 
passagé:— 

“While, therefore, there is good reason 
why voluntary transfers should not pass a 
right of pre-emptien as regards properties 
previously sold, those reasons "do not apply 
to transfers by inheritance. As regards 
transfers by inheritance the general principle ` 
should apply that the right of pre-emption 
passes with the land.” e 

As already showil, none of the objections 
taken in the decision of Mahmud, J., apply 
to the case before us, nor do the additional 
objections takes by Clark, C. J. Theepre- 
sent transfer», though voluntary? is more 
akin to a transfer by inheritance than to 
such voluntary transfers as werg in the 
mind of the learned Chief Judge., 

Wajid Ali v. Sheikh Sahan (18). The Full 

(18) 3 Ind. Cas. 820; 31 A. 6231 6. A. L. J. 887 
(F. B}; 6 M. L. T, 352. : ; 
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Beach, consisting of Mr. Justice Banerji, Mr. 


Justice Richards, and Mr. Justice Tudball had 
to decide the quetion ‘as to whether the tight 
of pre-emption does or does not lapse by the 
death of the pre-emptor befdre making a 
‘claim and whether it does or does.not descend 
along with the property in virtue of which it 
subsiste to the heirs oi the pre-emptor. 
Mr. Justice Richards and Mr. Justice 
Tudball held that the right having once 
accrued does not of necessity lapse by the 
death of the pre-emptor but descends to 
his heir along with the property in viitue 
of which it subsists. Mr. Justice Banerji, 
‘however, held that the right of pre-emption 
being a right of substitution, the heir of a 
pre-emptor not having himself a right of 
pre-emption at the date of the sale cannot 
maintain the suit. The judgment of Mr. 
Justice Banerji refers to the Full Bench 
-case of Sheo Narain v. Hira (6) and 
generally advances the argument of incon- 
venience which, was the primary basis of 
Mahmud, J.’s opinion. 
passage from the judgment of the learned 
Judge :—° Kä 
“It is urged that the right of pre-emption 
is a right running with the land and, there- 
fore, whoever acquires the land acquires the 
right of pre-emption. “As to this argument, 


it may be observed, in the first place, that . 


in every case oË pre-emption under a custom 


entered in the wajib-u!-arz the right does, 


not arise from the ownership of land. .. . In 


the next place, itseems to me that when. 


we talk of pre-emption running with the 


land what is meant is that the land sold is 


subject to the right of pre-emption of a 


person who has sucha deht at the date oi 


the transfer in respect of which the right is 


claimed. It does not follow that the right" 


devolves by inheritance.’ 
LU? A 


of pre-emption under the Oudh Laws 
Act the right only arises from the 
ownership of land. We may furthér observe 


that dhe true'signification of pre-emption . 


running ‘with the landis ¢wo-fold. No 
doubt the burden on the land sold runs 
with that 


Mr. Justice Richards distinguished tue Full 
Bench rulingyin Sheo Narain v. Hira (6). 
He said :— i 

& . 
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toa 


We would quote a ' 


We need hardly say that in every case 


land but equally the beneht. 
- or right rugs with the pre-emptor's land. 


Foz 


“The Fall Bench ruling refewred to was 
a case of,a vendee of a person having a 
right of pre-emption. There maybe reasons 
for holding that such a vendee cannot 
maintain a’ suit apart from the analogy of 
the Muhammadan Law. Such a vendee 
owes his position to the fact that his vendor. 
has violated the custom by himself selling 
stranger. In the caseofa person 
acquiring title by inhetitance this objection 
would not exist. Allowing a stranger vendee 
to maintain a suit in respect of a sale made 
before the vendee acquired title might also 
lead to a long series of pre-emptive rights 
and much consequent inconvenience. in 
the present case the custom, as proved, 
gives the sight to pre-empt as an incident 
to co-ownership,”’ l 

The case before us isa mere logical ex- 
tension of the principle on the basis of. 
which it was held by the majority of the 
Full Bench that the right of pre-emption 
could lawfully devolve by inheritance. 
Tudball, J., referred to the decision in 
Kaunsilla Kunwar v. Gopal Prasad (15) 
and said — - 

«If, in the case of Kaunsilla Kunwar v. 
Gopal Prasad (x5), it was intended to lay 
down the broad rule, thatevery transfer of. 
a co-sharer's share, even a sale to a stranger, 
passes with it aright to pre-empt in | 
the case ofashare which has previously 
been transferred to another stranger by 
another co-sharer, then I cannot agree. The 
object of pre-emption is to prevent the 
introduction of a stranger ‘into.the co- 
parcenary body." 

Here, again, the grounds upon which the ` 
learned Judge would withhold his assent from . 
the decision in Kawnsilla Kunwar’s case (x5) 
have no place whatsoever in the present case. ` 
The learned Judge alse pointed out: - 

“That the right based on custom is not. 
always a right which is incident to or 
arises out of the ownership of land. In 
many cases the custom gives a right to 
a blood-relation independently of the ques- 
tion as to whether he is a co-sharer or: 
not. In every case one must look to 
the special circumstances thereof and 
decid with the aid of the principles of 
justice and equity." ERN 

The learned Judge further observes :— " 

“In the present case, which is based on 
custom and not Muhatumadan Liaw,'there 
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is nothing inequitable in allowing Ali 
Ahmad to enforce the right which accrued 
to his grandfather. He has entered the 
co-parcenasy body and has an indefeasiple 
right to his share, He is not a stranger 
in the sensa in which the ordinary co- 
‘Sharer in a village understands the word. 
By allowing him to pre-empt, the Court 
is not doing injustice to any body. No suit 
= pre-empticn can lie against him in 

espect of the share inherited by hime I, 
therefore, hold that he „has a right to 
. maintain the present suit." 

If in this quotation we substitute Mirza 
Abid Husain Khan for Ali Ahmad and 
make thé necessary changes, none of which 
is important, the remarks of the learned 
judge would exactly cover the case before 
us. As regards the first quotation given 
above, we have said many times before 
that the right of pre-emption in Oudh 
is not a right independent of the owner- 
ship of land. 

. Raghuhandan v, Jageshar Singh (r9). 

This Js a decision of a Bench consisting of 
two Judges of our Court. The question for 
decision was the same which was decided 
in the cas» of Wajid Alt v. Sheikh Sahan 
(18), already referred to, and the learned 
Judges accepted the conclusions of the 
majority ofthe Full Bench and held that. 
the right of pre-emption created by the 
Oudh Laws Act is heritable. At page 


201* of the’ report the following passage ` 


occurs :— 
“The right of pre-emption, with which 

we are concerned in the present case, is, 

according to the conditions of the Act of 


the Legislature which has created it, of. 


the nature of the personal rigat which at 


che same time is incideut t» the ownere ` 


ship of land.” 

Both the learted Judges naturally guard 
themselves from being understood to have 
decided anything Orher than ne queslo. 
whether the right of pre-emption is herit- 
able or not. But the reasoning used by 
them is whol y applicable to a casa or a’ 
gift by a fatner to his sonof the prop- 
erty to the ownership of 
right of pre-emption is beide by the 
learne ed Judges as au incident. This case 


(r9) 32 Ind. Cas. 424; 18 O. C. 255; 2 O. L. T. 
595. 


* pags of 15 O. C.— [Ed] 


9 d 


which the 


! | e. —. 
CASES; 65 ' | 
is.a strong authority fot the view which 
w2 take of the presen. case. 

Sitia Bakhsh Singh v. Jagdat (20). "Phat 
case to our mind has no beating what- 
soever on,the present case. In that case, 
after the sui- for pre-emptión had .been 
fled, the defendant-vendee acquired some 
property by gift and se: it up as a defence. 
It was held that he.could not be allowed to 
use this transíer as a shield against the 
plaintiff. "The decision in the case of 


Lal Ragoindra Pratab Sahi v. Abu 
Jafar (21) is based on the same 
principle as the decision just now 


referred to,. the only difference being that 


in the case of Stila Bakhsh Singh v. Jagdat 


(20) the transfer was made alter the suit 
for pre-emption had been filed while in the 
case of Lai Ragoindra Pratab Sahi v. 
Abu Jafar (21) the transfer was made 
after the date of the sale but before 
the date of thesiit for pre-emption, In 
both these cases the gift was made to the 
vendee himself. l 
The learned Pleader for the respondents 
also contended that the transfer of the right 
of pre-emption under the deed of gift is void, 
because it. falls within the prohibition ` 
contained in clause (e) of section 6 of Act 
IV of 1882. This argument seems to us 
to be wholly unfounded, the reas n being 
that the gift is a transfer of .he r2-annas 
share of Mirza Sadiq Husain Khan in 
Mauza Pachlo and, conseqaently, ,not a 
transfer of "a mere right to sue." Be- 
sides, the suit for pr -emption was pend 
iag in Court before the gift under co isidera- 
tion was made. I. these circumstances, 
it is not right to say that he gift is of a 
“mere right toesue," The learaed Pleader 
contended last of all that the gift with 
regard to the right of pre-emption is in- 


- valid under the doctrine of Muhammadan 


Law whica torbids a gift of a non-existént 
property. “This argument requires no sepa- 
rate consideration, -because it has been 
pointed out that he gift in question is the 
transfer of the existing property its. 1t. 

We are,etherefore, o opinion that Mirza 
Abid Husain Khan was entitled to main-. 
tain the suit in. place of his father by 
virtue of the gift or the 21st, April 1920 


(20) 41 Ind, Cas. 905; 20 O.C. 196; 4 O. L. J. 483. 
(2r) 54 Ind, Cas. 371; 6.0: I, J. 618; 22 O; C, 
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and that his petition under O. XXII, 
r. 10, of the Code of Civil Procedure 
should have been allowed if there were no 
other valid obiections to it. On these 
grounds we ,reverse the decree of the 
Court below and, as the case has been 
decided by the lower Court on a pre- 
liminary point, we remand it to that Court 
and direct that the suit be re-admitted 
under its original number in the Register 
of Civil Suits and be proceeded with 
according to law. The costs hitherto in- 
currel will abide the event, 
W. C. A, Appeal atlowed; 
Case remanded, 
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SECOND C.viL APPEAL No. 141 OF 1922. 
September Ir, 1922. 
Present:—Mr. Simpson, A. J. C. 
GAYA PRASAD—PLAINTIFF— 
APPELLANT 

YEN SS ; 

RACHPAL AND ANOTHER—DEFENDANTS 

— RESPONDENTS. 

Movtgage—Morigagor taking fresh advance— 
Stipulation not to vedeem till ‘payment of fresh 
advance— Condition whether legal and enforceable 
agains! purchaser from morigagor-— Further change, 
what constitutes. 

An undertaking by a mortgagor who takes a 
fresh advance that he will not redeem the 
mortgage until he has re-paid the advance is 
legal and enforceable against himself, but it is 
not a charge upon the land and it is not enforce- 


able against a purchaser of the land.[p. 67, col. 1.] 


Ram Adhin Misra v. Silla Bakhsh Singh, 25 Ind. 
Cas 905; 17 O. C. 303, Hari Mahadajz Savarkar 
v. Balambhat Raghunath Khare, 9 B. 233; 5 Ind. 
Dec. (N. 8$.) 155, Rama v. Martand, 9 B. 2360; 5 
Ind. Dec. (N. s.) 157, referred to. 

Where a fresh advance is taken by a mortgagor, 
and te deed evidencing the transaction describes 
it as a mortgage, and gives the boundaries of 
the property originally mortgaged, tfe transac- 
tion constitute a further charge. (p. 68, col. 1.) 

Abbai Narain Tiwari v. Mata Prasad Singh, 
-64 Ind. Cas 83; 24- O, C. 240; 8 O.L. J. 489, 
Chauharja Bakhsh v. Ram Harakk 32 Ind, Cas. 
740; 20. L. J. Gor, Bhikham Singh v. Shankar 
Dayal Singh, 1 Ind. Cas. 345; 6 A.L. J. 255, 
Suraj Bali Lal v. Ram Dular Singh, 50 Ind. Cas, 
897; 6 Q. L. J. 147, Jung Bahadur v. Maladis, 


INDIAN CASES, 


[1922 


H 


46 Ind. Cas. 80; 5 O. I. J. 1539, Ranħit Khan v. 
Ramdhan Singh, 2 Ind. Cas. 859; 31 A. 482; GA, 
L. J. 654, referred to. 


Appeal from a decree of "ihe Sub. 
ordinate Judge, Fyzabad, dated the 23rd 
January 1922, confirming that of the 
Munsif, Akbarpur, dated the rrth March 
IO2I. 

Messrs. E. R. Kidwat and Niamat Ullah, 
for the Appellants. 

Mr. Bisheshwar Nath Srivastava, for 
Respondnts. 


JUDGMENT.—This is a second appeal 
by the plaintiff. The suit was one for 
redemption of a mortgage. The plaintiff 


the 


is the purchaser at a  Court.auction of 
the property which was mortgaged. 
The defence is, that this mortgage 


cannot be redeemed without at the same 
time redeeming the debt due under a 
subsequent deed, and the question for deci- 
sion is, whether this subsequent deed is 
a deed of further charge on the property, or 
merely a simple bond containing a personal 
covenant not to re-pay the debt due on the 
eatlier mortgage until the debt on this 
bond is re-paid. The question is of im- 
portance because the amount now due 
on the mortgage itself is only Rs. 170 
while theam unt due on the subsequent. 
bond is Rs. 1,508. < 
. The mortgage in suit was executed on 
r6th July 1883 by Mohammad Aizal Husain 
and Abdul Shakur. The amount of the debt 
was Rs. 340. The property mortgaged was 
a frac ional share in certain land belonging 
equally to the two mortgagors, each of 
whom tcok Rs. 170 of the money. The rate 
of interest was one per cent. per mensem, 
but the mortgagees were to remain in 
pessession in lieu of interest. The period 
was five years and after that the mortgage 
couid.be redeemed on the puranmashi of Jeth 
of any year. The property was auctioned 
on 20th April 1905. The plaintiff bought 
a half share of Mohammad Afzal Husain, 
The defendant No. 1, who was himself one 
of the mortgagees, bought the remaining 
half share of Abdul Shakur and by doing so. 
he split the mottgage, so that the mortgage 
now in existence which the plaintiff sues’ 
to redeem is one for Rs. 170 secured with. 
possession on the half share of Mohammad 
Afzal Husain. But long before this auctión 
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Afzal Husain had borrowed a fresh sum of 
Rs..200. from the same two mortgagees, 
defendants Nos, rand 2. The bond is dated 
gth July 1888. The only question for 
decision in this appeal is, whether the money 
due under this bond must be paid before 
the plaintiff can redeem the mortgage. 


Both the Courts below have found that 
this isa deed of further  charge.and I 
agree with them. It is true that if the 
end of the deed were cut off and there 
was no description of the transaction as 
a mortgage andif the boundaries of the 
mortgaged property were not added at the 
end of the.document the bond might then 
be fairly construed as merely a simple bond 
containing. a. -personal covenant, but, taking 
the document às a whole, it is a deed of 
further charge. 


“The bond begins by setting forth the 
details of the debt and the rate of interest. 
There is then a promise to pay in three 
years. Then follow the terms of re-payment 
ol which the translation is :— 

"Thaf. the. principal.and interest shall 
be ‘paid off at or within the stipulated 
period,-and, in default, the money due 
hereunder together with interest at 2 per 
cent, per month, as stipulated herein, shall, 
from the date of. the execution hereof, till 
redemption, be paid off along with that 
due under the deed, dated 16th July 1383, 
wheréunder 2-annas 2-pies share in Mauza 
Zafarpur stands mortgaged with possession, 
whenever the latter be paid.” 


 It'is nof disputed that, up to this 
point,-the bond merely contains a personal, 
Covenant as regards the date of re-payment. 
The bond continues: “The mortgaged prop- 
erty shall then stand redeemed and 
neither I nor my heirs shall be competent 
to have redemption effected without the 
payment of this amount.” It is admitted 
that this clause, standing alone, is also in- 
sufficient to establish more than 4 personal 
covenant. An undertaking by a mort- 
gagor who takes a fresh advance ,that he 
: wil not redeem the mortgage until he has 
fe-paid the advance is legal and enforceable 
against himself, but it is not a charge on 
the land and it is not enforceable against a 
putfchaser of the land, 
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Ram Adhin Misra v. Silla Bakhsh Singh 
(x), Hari Mahadaji Savarkar v. Balambhat 
Raghunath Khare (2 ), Rama v. Martand (3). 
The bond goes on to say: "TD there should 
be any kid of hitch (fitur) in this 
money (agar kisi kism ka fitur is rupia 
men hoga) the said bankers shall have 
the power to realise the same from my 
mortgaged and” un-mortgaged property by 
bringing a suitin Court and I and my heirs 
neither have nor shall have any objection 
thereto, but it should be noted that with- 
out the payment of the principal and 
interest due hereunder, the said mortgaged 
property shall not be redeemed.” It is 
difficult to hold that this clause converted 
the personal covenant into a charge on 
the property. Itis a mere statement, of 
the law. It empowers the obligor to realise 
his debt from the property of the obligee 
by bringing a suit in Court. He could have 
done this whether the clause stood in the 
bond or not. If this clause were to be 
held to effect a mortgage: or charge it 
would be a charge on the whole of the . 
property of the obligee, not merely on the 
property now in suit; and this is not con- 
tended. .The contention is that the docu- 
ment, taken as a whole, ought to be 
construed as a deed of further charge on 
the property mortgaged on 16th July 1883. 
In support of this contention the end of the 
documentis appealed to. It is described 
as a mortgage-deed (rahennama) and the 
boundaries of the village are added at 
the*end of the deed. As regards this 
specification of boundaries  appellant's 
answer is that this does no more than 
complete the degcription of the mortgage- 
deed dated 16th July 1883 which is 
necessarily referred to in order to fix 
the term of re-payment of this advance. 
This explanation is not satisfactory. 
The mortgage-deed was already sufficient- 
ly identified for* this purpose by tife par- 
ticulars given in the body of  the- 
document. It was superfluous to add the 
boundaries,of the village. *In ansyer to 
the description of the deed as a mortgage- 
deed appellant contends that the parties 
cannot alter the nature of the , document 


25 Ind, Cas. 905; i O. C. aom 
9 B. 233; 5 Ind. Dec. (N. s.) 155. 
(5) 9 B. zap 5 Ind. Dec. (N. s.) 157. 
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by giving it a wrong name. But the 
use of the term '* mortgage-deed,’ 
with some detail of the.property mortgaged, 
isnot a mere misnomer applied to the 
document. Jjtisitselfa term. «The case is 
very like ‘Abhai Nevain Tiwari v. Mata 
Prasad Singh (4), and I may add 
Chauharja Bakhsh v. Ram Huarakh (5), 
Bhikham Singh v. Shankar Bayal Singh (6), 
- Suraj Bali Lal v. Ram Dular Singh (7), Jang 
Bahadur v. Maladin (8), Ranjit Khan v. 
Ramdhan Singh (9), in all of which similar 
documents have been construed to consti- 
tute a further charge. 

The appeal; therefore, fails and 
missed with costs. 

W. C. A. 


js dis- 
Appegl dismissed. 


ai! ) 64 Ind. Cas. 
489 

(s) 32 Ind. Cas. 740; 2 O. L. J. Gor. 

(6) 1 ind. Cas. 345; GA L. J. 255. 

(7) 50 Ind. Cas. 897; 6 O. IL. f. 147. 

(8) 46 Ind. Cas. 80; 5 O. L. J. 159. 

(9) 2 Ind. Cas. 859; 31 A. 482; 6 A I. J, 654. 


- 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1007 OF 1920. 

June 9, 1922. 

Present ;— Justice Sir Asutosh Mookerjee, 
Kr., and Mr, Justice Chotzner. 
PURNA CHANDRA ROY and OTHERS— 

PLAINTIFFS—APPELLANTS . 
vElSUS i 
MATHURA MOHAN SAHA 
AND OTHERS— DEFENDANTS— 
RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 22 
(2) as amended ty CNN Bengal and Assam 


Act I of 1908— Acquisition of occupancy holding 
by co-shavev landlord, effect of. 


- Under section 22, sub-sectione (2) of the Bengal 
Tenancy Act, as amended by the Eastern Bengal 
and Assam A:t I of 1908, when a qo-sharer 
landford purchases an occupancy holding, 
the occupancy hoRling disappears, and the pur- 
chaser hu.ds the land as a joint prop#etor or joint 
tenure-holder as the case may be. «lhe purchaser 
enjoys the land in his character of proprietor or 
tenure-holder and not asa vaiyat. "But as upon 
the disappearance of the tenant right all the 
holders of the supe ior interest would prima facie 
. be entitled to possession, that one amongst them 
who is allowed to keep exclusive possession of 
the land is liable to pay his co-sbarers a tairand 


coupled 


83; 24 O. C. 240; 8 O. In Ju. 


‘stances, 


equitable sum for such use and occupat tion. Ip, 70, 
col. r.] 


Appeal against the decree of the Sub- 
ordinate. Judge,  Tipperah, dated the 
I2th January 1920, niodifying that of the 
Munsif, Nabinagar, dated the 23rd’ 

ecember 1914. d 

Babu Upendra Kumar Roy, for, the’ 
Appellants.—The plaintifis are the appel- 
lants. The appeal arises out-of a 
sujt for recovery of possession. on estab- 
lishment of title thereto. The plaintiffs 
were the mortgagees of the holding which 
belonged ‘to the ‘mortgagor Dhanu. The 
mortgage was dated root, The defend- 
ants subsequently purchased the right, 
title and interest of Dhanu at an exé- 
cution sale. We brought a suit for the 
enforcement of our mortgage ‘in 1900 
making the present defendants parties 
thereto. At the sale held in execution of 
our mortgage-decree we purchased in 1912, 
and got symbolical possession in 1913. We 
were resisted in taking actual possession by 
the defendants. Hence the present ‘suit.- 
The defence was that the defendants were 
entitled to the lands inasmuch as these 
were allotted to them in the partition 
suit with their ‘co-proprietors. Our case 
is that we'are entitled to possession “as 
tenants of the defendants, First Court and 
the lower “Appellate Court both dismissed 
my suit. On appeal to this Court the case 
was rernanded. On remand the Sub- -Judge’ 
has dismissed the suit in respect of ‘those’ 
plots which have been allotted to the ' de- 
fendants. My only point is that the Court 
below ought to have given me a decree 
for possession in respect of those plots 
as tenants under the defendarits. ‘Ihe 
holding was transferable. See: Jawadul Hug}. 
Ram Das (1) and Ram Mohan Pal v. Kachi 
(2), I submit, in view of the above circum- 
the Court below ‘should have 
decreed the suit. 

Babu Gopal Chandra Das, for the Bé 
spondents.-—The case is governed by sec- 
tion 22 (2) of the Bengal Tetiancy Act, 
as amended by the Eastern Bengal and 
Assam Act Iof 1908. "The holding céásed 
to existeas soon as the’ plaintiff puréhased, 
Therefore, he cannot hold as a ratyat oí 
a non-existing holding. 

D 24 C. 143; i C. W, N. 166; 12 Índ. Dec. 


(N.s.) 761. 
(2) 32 C386; 9 C. W. N. 249: 1 C, K Je DV By A 
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Babu U$endra - Kuamar Roy, replied in 
brief. l 

JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for recovery of posses- 
sion of four plots -of land upon estab- 
lishment of title thereto. , The plaintiffs 
and the contesting defendants, along with 
many others, were proprietors of Mouza 
Kalipura. The disputed lands constituted 
the occupancy holding of a cultivator 
named Dhanu in that Mouza. On the 
I5th December rigor Dhanu mortgaged 
the holding to the plaintiffs who belong 
to a family of Roys. The contesting 
defendants, who belong to a family of 
Sahas, . subsequently acquired the right, 
title and interest of Dhanu at an execu- 
tion sale. On the 3r3th December 1909 
the Roys instituted a suit to enforce their 
security and included the Sahas in the 


category of defendants as ‘purchasers of: 


the equity of redemption. On the 12th 
August r9ro the mortgage suit was dis- 
missed by the Court of first instance. On 
the 26th April IgII the Subordinate Judge 
on appeal decreed the suit. The decree 
Was executed in due course, and at the sale 
which. followed, the Roys themselves be- 
came the purchasers on the 5th August 
1912. The sale 
ISth September 1912 and symbolical pos- 
session was delivered to the purchasers on 
the 16th February 1913. They were un- 
able, however, to obtain actual possession 
and commenced this litigation on the 25th 
September 1913 to eject the Sahas. 
| It now appears that, before the institu- 
tion of the mortgage suit, a suit had been 
instituted on the 11th December 1907 by 
some of the joint proprietors for partition 
of their joint properties, including the 
Mouza Kalipura Which comprised the occu- 
pancy holding of Dhanu. -The final dec: ee 
in the partition suit was made on the 
7th August 19r3. Under that decree, the 
first three plots were allotted to the Saha 
defendants. Consequently, in answer to 
the claim set up by the Roys.in the 
present litigation, the Sahas were able to 
rely upon the decree in the partition suit 
in their written statement filed. on the 
and January 1914, The Roys thereupon 
. contended that they. were entitled to be 
placed in possession of, the disputed lands 
.ag. tenants under- the. Sahas. ~ The Trial 


was confirmed on the, 


transferable by custom or local usage. 


Court dismissed the süit and this decree 
was affirmed by the Subordinate Judge on 
appeal. On second appeal to this Court 
Fletcher and Huda, JJ., remanded the 
case for re-consideration. After remand, 
the Subordinate Judge has dismissed the 
suit in respect of the first three plots 
which have been assigned to the Saha 
defendants by*ths partition decree, while 
hə bas de-reed the suit in respect of 
the fourth plot which is not claimed by 


the Sihas. On tie present appeal, the 
plaintiffs have urged that they should 
have beer awarded possession of the 


first three plots as tenants under the Sahas. 
We are of opinion that this contention 
cannot be sustained. ` 

The disputed lands are situated in the 
District of Tipperah and are consequently 
subject to the operation of section -22 of 
the Bengal Tenancy Act, as amended by 
the Eastern Bengal and Assam Council 
Act I of 1908. Stib-section (2) of the section 
as amended is in these terms : 

«If the occupancy right i1 land is trans- 
ferred to a person jointly interested in the 
land as proprietor or permanent tenure-' 
holder, such person shall have no right 
to hold the land as a vaiyat, but shall 
h-ld it as a proprietor or permanent tenure 
holder, as the case may be, and shall pay 
to his co-sharers a, fair and equitable sum 
for the use and occupation of the same." 

We shall assume, for our present purpose, 
that the occupancy holding of Dhanu was 
It 
was treated as sucn, not only by the 
plaintiffs Roys when they took ‘it in 
mortgage, but also by the defendants Sahas 
when they purchased it at the execution 
sale. The result of the transfer of the 
occupancy holding to the Roys at the 
mortgage sale held on the sth August I012 
was that, as they were personsjointly inter- 
ested in the lands as proprietors, they aequired 


no right to hold the land as raiyats, but 


they were to hold it thenceforth as. pro- 
prietors and incurred a liability to pay to 
their co-sharers a fair aud equitable sum 
for the use*and occupation of the same. 
Consequently, there was no subsisting 
tenancy which could be set up by the Roys 
against the Sahas. The principle which 
uaderlies the amended section is by no 
means difficult to appreciate, The object 


ER INDIAN 
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of the Legislature was to negative the 


< decision of the Special Bench in Jawadul 


. previously 


Hug v. Ram Das (1) atd of the Full Bench 
in Ram Mohan Pal v. Kachu (2), which 
had ruled that, when a co-shdrer landlord 
purchases an occupancy holding, the holding 
does not cease to exist, but only the oc- 


cupancy right, and the holding continues : 


divested of the right of occupancy which 
attached toit. The effect of the amended 
section is, that the occupancy holding dis- 
appears, and the purchaser holds the land 
as a joint proprietor or joint tenure-holder 
as the case may be, To put the matter 
briefly, the purchaser enjoys the land in his 
character of proprietor or tenure-holder and 
notas a raiyat. But as, upon the disap- 
pearance of the tenant right, all the holders 
of the superior interest would prima facie 
be entitled to possession, that one amongst 


them who is allowed to keep exclusive ` 


possession of theland is made to pay his 
co-sharers a fair and equitable sum for 
such use and occupation. The co-sharers 
who are deprived of the rent they had 
‘realised from the .occupancy 
raiyat, are in this manner compensated 
for their loss. This is made plain by the 
provision in sub-section (3) which prescribes 
that in determining from time to time what 
is a fair and equitable sum, regard shall 


. be had to the rent payable by the oc- 


in the lands . comprised 


cupancy raiyat at the time of the transfer 
as also to the principles regulating the 
enhancement or reduction of the rents of 
occupancy ratyats. It is thus fairly lear 
that on the 5th August .I912 as soon as 
the Roys purchased the occupancy holding- 
and title vested in them ginder section 65 
of the Civil Procedure Code, 1908, 
holding ceased to have any existence in 
their hand. ‘They began to hold the land 
as part-proprietors, liable to pay to their 
co-sharers a fair and equitable sum for use 
and occupation. The partition should have 
been, effected on this basis in the proceed- 
ings "then pending, but whether that was 
‘done op not, thè decree in the partition 
suit cannot ‘be re-opened in thes litigation. 
In any event, it is indisputable that the 
plaintiffs have no subsisting tenancy right 
in what. was at 
one time the occupancy holding of Dhanu. 
Qn.:the date of the commencement ofthe 


‘present ‘litigation, on the 25th September 


the 
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1913, the only source of their right was 
the decree in the partition suit. According 
to that decree, the Saha defendants and not 
the plaintiffs are entitled to possession.  ' 
The result is that the decree made by the 
Subordinate Judge after remand is affitmied 
and this appeal dismissed with costs. BEL 
B. N. 
EE dismissed: 


ALLAHABAD HIGH. COURT, 
Frasr CIVIL APPEAL No. 194 Or 1920: 
November I5 1922. 
Present:—Mr. Justice Rafique and.” 
Mr. Justice Lindsay. - D 
ASLAH KHATUN—DEFEND N 
APPELLANT 
. © UEFSUS e 
BALDEO PRASAD AND OTHERS— 
PLAINTISFS—RESPONDENTS; °° 
Hindu Law—Partition—Death '- of. party prior l 
to completion— Partition, validity of, 
Where, prior to the completion of a pattition, 


“one of the parties thereto dies, his death does 
not invalidate the partition. (p. 71, col. ti: 


First appeal from a décr e of the Sub- 
ordinate Judge, Budaun. 

Mr. Iqbal Ahmad, for the A odas 

Mr. T?rjugi Narain Chaddha and - Dr. 
Surendro Nath Sen, for the Respondents. 

JUDGMENT. —This appeal arises‘ out of a 
suit brought. by the plaintiffs respondents 
to enforce a mortgage of thé 16th ‘of. Sep- 
tember 4907, given by.three persons to Lala 
Kedar Nath, a relation of the plaintiffs- 
respondents. It appears that Mohammad 
Abdul Aziz, Mohammad Abdul  Ghaffar 
and Mohammad Abdul Sattar: executed a 
deed of mortgage on the Toth of September 


f 
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1907, in favour. of Lala Kedar Nath in 
lieu of Rs. 2,200. Subsequent to the mort- 
gage, there was a paitition in the family 
of Lala Kedar Nath under. which the deed 
in suit fell to the share of. the plaintiffs- 
respondents. ` Lala Kedar Nath died be- 
fore the partition of the family property 
was completed and his widow, Musammat 
Gomti, was a party to the partition. 
One: of the  mortgagors, Mohammad 
Abdul Sattar, died sometime after *the 
mortgage of 1907. ‘The suit, out of which 
this appeal has aisen, was instituted 
on the 16th of August Toto, against 
the two.surviving mortgagors, Mohammad 
“Abdul Aziz and Mohammad Abdul 
Gaffar, and the legal representatives of 
Mohammad Abdul Sattar. The other mem- 
bers of the family of Kedar Nath were 
. made bro forma defendants. Musammat 
Aslah Khatun, one of the daughters of 
Abdul Sattar, alone resisted the suit. She 
denied the validity and consideration of 
the deed of r6th September 1907 and 
said, further, that the claim was not main- 
tainable inasmuch as the plaintiffs had 
not obtained a Succession Certificate 
and the alleged partition, under which 
the deed in question was allotted to them, 
was not a valid partition. There were 
some other objections also on behalf of 
the defendant-appellant which we need 
not mention. The learned Sub- 
ordinate Judge disallowed all the pleas 
in defence and decreed the claim. In 
appeal, it is contended, 
of Aslah Khatun, that the partition 
under which the deed in question is said 
to have been allotted to the plaintiffs was 
invalid. The argument is based on the 
allegation that Lala Kedar Nath hdd 
died prior to tle completion of the parti- 
tion and, therefore, the deed in suit could 
not validly be allotted to the plaintiffs. 
There is no force in: the argument 'inas- 
much as the death of Lala Kedar Nath 
took place during the pendency 
of the partition and his death could 
not affect the validity of the partition. 
His widow, Musammat Gomti, was 
made a party to the proceedings and all 
“the members of the family took part in 
the division of the family property. 
We agree with. the first Court that the 
| partition under which the deed was allotted 
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to’ the plaintiffs cannot be questioned 
by Musammat Aslah Khatun. ‘The re- 
sult, therefore, is that the appeal fails. 
It is dismissed with costs. 3 
° Appeal dismissed. 
W. C. A. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 605 
OF 1920. 

April 25, 1922. 

Present -—Mr. Justice Walmsley and 

Mr. Justice B. B. Ghose. 
Munshi SAJEDAR RAHAMAN— 
DEFENDANT No. 3—APPELLANT 

VErSUS 


^ RAKHAL CHANDRA ROY AND OTHERS 


—PLAINTIFFS—RESPONDENTS. 
Occupancy holding, non-transferable—Mortgage, 
validity of—Landlord purchasing rights of mort- 
gagor—Mortgage, enforcement of, against landlord. ^ 


. A mortgage of a non-transferable holding is not 
invalid and does not confer any right on the land- 
lord to have suth mortgage declared invalid, or 
not binding on the mortgagors. Consequently, . 
where the landlord.has acquired the right, title 
and interest of the mortgagors in the holding, the 
mortgagee ig entitled to enforce'his mortgage against 
the mortgaged property iu the hangs of the land- 
lord. [p. 72 cols. 1 & 2.] 

Appeal against a decree of the Subordinate : 
Judge, First Court, Burdwan, dated the 
28th November 1919, modifying the decree of 
the Munsif, First Court, at Katwa, dated the 


21st December 1918, 


e: $ 
»2 | 
. YADO PRASHAD V. GANGARA 


` Babu Surendra Chandra Sen (with him 
Babu Hemendra Chandra Sen), for the Appel- 
lant.—Defendant Nom 3. is appellant. 
The appeal arises out of a suit to enforce a 
mortgage of ene-third share of “a holding 
belonging originally to defendants Nos. I 
and 2. Since mortgage I purchased entire 
holding in execution of a money-decree. The 
First Court dismissed the silit. On appeal 
a decree has been passed against me. I sub- 
mit the plaintiff cannot claim a higher posi- 
tion than what he would have if be had him- 
self purchased one-third share. The true 
test in case of a landlord purchaser if he 
purchased two-thirds share subsequently in 
such a case is that the landlord is not 
bound to recognise the purchaser of the 
one-third share. 

Babu Baranasibashi Mukerjee (with him 
Babu Mohesh Chandra Banerjee), for the 
Respondents, was not called upon to reply. 


 JUDGMENT.—This appeal arises out of a 
suit for enforcement of a mortgage 
instituted by the . plaintiffs with regard 
to a fractional share of a holding 
which originally’ belonged to the 
defendants Nos. r and 2. The defendant 
No. 3 is the landlord of the holding and he 
has purchased the interest of the principal 
' defendants Nos. r and 2, the mortgagors in 
the entire holding; in execution of a decree 


for money. The plaintiffs ask for a mortgage-- 
decree against all the defendants on the ai . 


legation that the defendant No. 3 is the 


purchaser of the equity of redemption, . 


and they say that they are entitled to have a 
decree in his presence. The defendant No. 3 
claims a title paramount and, ordinarily, he 
might have been dismissed from the suit on 
that ground. But the question has been de- 
bated in both the Courts below whether the 
. defendant No. 3 has any interest in redeeming 
the property and, as he has not asked even 
in thiseCourt to be dismissed from the suit, 
“we do not think that it would be proper at 
this stage to dismiss him from the suit al- 
together. Thee question then resolves 
itself into this: Whether the plaintiffs are 
entitled to enforce their mortgagfe as against 
the mortgaged property which, as has al- 
ready been Stated, comprises part of a non- 
transferable occupancy holding in the hands 
of-the defendant No. 3. The defendant No. 3, 
although he is the landlord, has purchased 
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“the right, title and interest.only of the mort- 


gagors and has purchased the property sub- 
ject to all the liabilities enforceable against 
the mortgagors.. A mortgage ‘of a non- 
transferable holding is not invalid and does 
not confer any right on the landlord to 
have such mortgage declared invalid or not 
binding on the mortgagors. Having acquired 


the interest of the mortgagors, it seems to ts 


that the defendant No. 3 is bound by the 
moftgage, and that the decree made by the 
lower Appellate Court is right. The appeal, 


‘is, therefore, dismissed with costs, - 


3. N. Appeal dismissed ` 


NAGPUR JUDICIAL COMBESSIONER’S ` 
COURT. 
SECOND CIVIL APPEAL No. 216 OF 1970. 

. March Ig, 1921. 
Present:—Mr. Hallifax, A. J. C. 
YADO PRASHAD AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
. VEYSUS l 
GANGARAM—-DEFENDANT— RESPONDENT, 

Co-skarers—Suit for share of village pvofits— 

Anterest on profits, when allowable, 

_A co-sharer suing for his share of village pro- 
fits is entitled to interest onethe sum due only 
when he has demanded his share of the profits and 
his demand has been refused. An offe: to pay 
about half the sum really dre amounts to a re- 
fusal to pay. (p. 73, col. 2.] 

Gopala Kunbi v. hamkrishnapusi, 50 Ind. Cas. 

930; 15 N. T, R. 85, referred to. 

An'abandonment. for a consideration, ci a 
claim to money is not invalid. (p. 74, col. r.] 


| Appeal,from thé decree of the District 
Judge, Nagpur, dated the 24th March rQ19, 
in Civil Appeal No. 81 of rgr8. | 


Mr. M. Y. Shareef, for the Appeliant. 
Mr, 5, Ramdas, for the Respondent, * 
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YADO PRASHAD 7. GANGARAM, 
JUDGMENT.-— "Eiere is admittedly veiy 


little substance in the second ground ot 
appeal. It js true that the  lambardar 
admits in his deposition that a lease of the 
sindi trees for tapping could bring in Rs. 50 
a year, but it is admitted on both sides 
that no such lease was given, and there 
are many possible reasons for this. Until 
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it is atleast alleged that the actual reason ` 


was negligence it is not incumbent on the 
lambardar to deny or disprove it, and the 
presumption is that it was not negligence. 
It is, therefore, impossible to include any 
sum of money for the lease of the sind; 
trees in the siwai income in which plaintift 
was entitled to share. | 

(2) The last of the three grounds of appeal 
in respect of interest must, I think, 
prevail. The learned District Tudge has 
refused to allow any interest, apparently 
in reliance on the ruling in Gopala Kunbi v. 
Ramhkrishnapuri (x). In that case Batten, 
A. J. C, laid down that interest should 
not be awarded in suits of this nature 
‘unless the plaintiff proves special circum- 
stances entitling him to claim interest, 
and indicated ‘that those circumstances 
. would ordinarily be that he had demanded 
his share of the profits every year and that 
his demand had been refused. The last 


two paragraphs of the written statement 


filed by the defendant in reply to the plaint 
are as follows :— l l | 
“(3) Plaintiff's claim for interest 1s 
. . denied, since the defendant was all 
along willing to pay off his share 
after tendering him the true 
acccunts as detailed in his state- 
ment. Plaintiff, however, ` had 
refused to settle the accounts and 
accept his share every year saying 
that fhe. defendant's accounts 
were not true. 
''he defendant admits the plaintiff's 
claim to the extent of Rs. 169-3-3 
only. The rest of the claim is 
denied and should be dismissed 
|" with all costs against him." 
Taking in conjunction with this the fact 
that the amount which the.defendant has 
so far succeeded in proving to be due to him 
for the period in question is Rs. 337-9-10, 
or less than a rupee short of double 
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"mi 5o Ind. Cas, 930; 15 N: Ia Rs 85: 
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the amount offered to'him, we are bound - 
to find that the demand he admittedly 
made every year was refused, an offer 
to pay about half the sum really due being 
clearly a refusal to pay the debt. The 
plaintiff is, therefore, entitled to. interest 
at one per cent. per mensem. 

(3) The question of the  remuner- 
ation or hag? of the lambardar would 
have seemed to me clear enough were it 
not for the decision of the learned District 
Judge on the point. -Section 137 of the 
land Revenue Act of 188r, which governs 
the case, lays down that the Chief Com- 
missioner may make rules regulating the 
remuneration of lambardars. The words 
of the rule having the force oflaw which 
affect this case are: ‘The  lambardar 
shall be entitled to receive an allowance 
fixed at five per cent. on the land revenue 
of the mahal ior which he has been 
appointed.” The wajib-ul-arz of the vil- 
lage, which was signed and accepted by 
the defendant  lambardar as’ in force 
from the beginning of 1324 Fasli (A. D. 
IQI4-15), contains the following clause: 
“The appointment of the lambardar is to 


be 'made by the Revenue Authorities 
with the consent of the  co-sharers. 
The lambardary gets mo remuneration 


from the co-sharers (Lambardaras mehna- 
tana — hissedara kadun milat nahin). In 
this village there is only one lambardar.” 

(4) The learned District Judge has held 
that the acceptance of this clause in the 
wasib-ul-avz by the lambardar is an agree- 
ment by him not to demand his been, | 
in consideration of the consent of the co- 
sharers to his appointment. ` He then goes 
on to say: "I think such an agreement 
is invalid, as far as remuneration for duties 
in the future is concerned, since the Chief 
Commissioner ‘acting under the authority, 
given him by section 137, C. P., 
Act of 1881, has ordered that a 
lambardar shall be entitled to certain remu- 
neration. There is special provision that 
agreements embodied ine the wajtb-ul-arz 
shall govern the selection of a lambardar : 
there is none that such agreement shall 
affect his remuneration. I do not see, how- 
ever, why this agreement should not debar 
the lambardar from cfaiming sums 
which have accrued. Any” person can 
agree to abandon a claim to money already 
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due to him. It is not shown that abandon- 
ment was without consideration, for the 
co-sharers had had a yoice in the hestowal 
and continuance of the rights and privi- 
leges of lambardar on the defendant. I, 
therefore, hold that: the appellant is en- 
titled to lambardart haqq for the years 
following the acceptance of the Record 
of Rights, 7. e., 1914-15 ande1915-16 : Fash 
years 1324 and 1325.” ; 

(5) The apparent meaning of the words in 
the wajtb-ul-arz is that the lambardar never 
has received. any remuneration from the 
co-sharers, not even the five per cent. 
to which he was declared entitled by 
the rule made in 1894, and that he never 
will receive it. That this is also the actual 
and intended meaning of the clause I have 
ascertained from Mr. J. F. Dyer, I. C. S., 
who made the recent Settlement of the 
Nagpur District I can see nothing in- 
valid in an abandonment for consideration 
of a payment to. which a person is declared 
entitled by the law. In fact, I cannot 
jmagine any future right that could be 
relinquished or transferred to which the 
holder Ze not declared entitled by the 
law, directly or indirectly. The amount 
of the profits for distribution must, there- 
fore, be increased by the amount allowed 
as lambardari haqq fur the years 1324 and 
1325 Fash. The land revenue in those 
‘vears was Rs. 585 and Rs. 869 and five 
per cent. cn this is Rs. 72-4-0. The plaintiff's 
Share in the village is two annas eight 
pies or one-sixth, so that Rs. 12-0-8 must 
-. be added to the amount decreed in this 
respect. Interest at twelve per cent. per 
annum up. to the date of suit adds a fur- 
ther sum of Rs. 97-15-7 so*that the decree 
must be amended by substituting 
‘Rs. 447-10-C1 for Rs. 337-9-10 as the 
amount payable by the. defendant to 
the plaintiff. An order will also be added 
that interest is to be paid on this total 
sum of Rs. 447-r0-1 from the date of suit 
till payment at the rate of twelve per cent. 
per annum. Costs throughout will be paid 
‘by the *parties in the proportfon of the 
sum now decreed to the sum ctaimed. 

WwW. C. A. 


|. INDIAN CASES. 
PATRANG BAHADUR SINGH v. BADRI NATH BHARGAVA. 


[3922 


OUDH JUDICIAL CQMMISSIONER’S 
COURT. 
SECOND CIVI, APPEAL NO. I6I OF 1922. 
October 9, 1922.° 

Present :—Syed Wazir Hasan, A. J. C. 

Rat BAJRANG BAHADUR SINGH 

AND ANOTHER—PLAINTIFFS—APPELLANTS 

VErSUsS 
Babu BADRI NATH BHARGAVA— 
DEFENDANT-—RESPONDENT. ` 

Highways, law relating to-— User by public 
— Presumption. ; 

Although there is no objection to resort to the 
general pond underlying the Common Law 
of England relating to highways, it is extremely 
doubtful whether that law can be imported 
bodily into cases relating to highways in India. 
[p. 75, col. r.] 

From long continued user of a way by the 
public, whether the land belongs to the Crown 
or to a private owner, dedication from the Crown 
or the private owner, as the case may be, in the 
absence of anything to rebut the presumption, 
may and indeed ought to be presumed,  [p. 75, 
col. r.] 

Folkestone Corporation v. Brockman, (1914) A, 
C. 338; 88 L. J. K. B. 745; 110 L.T. 834; 78 J. 
P. 273; 12 L. G R. 334; 30 T. L. R. 297 and 
Turner v. Walsh, (188r) 6 A. C. 636; 5o L. J. P. 
C. 55; 45 L. T. 50, referred to. 


Appeal from a decree of the District 
Judge, Rae Bareli, dated the 6th March 
1922, confirming that of the Munsif, Rae 
Bareli, dated the 31st August 1920, 

Mr. J. N. Chak and Dr. J. N. Misra, for 
the Appellants. 

Mr. Haider Husain, for the Respondent. 


JUDGMENT.—This appeal arises out of 
a suit brought by. the plaintiffs-appellants 
against the  defendant-respondent for the 
following reliefs :— 

(a) Thatit be declared that the defend- 
ae no right of way over the plaintiffs’ 

nd : 

(b That a decree for possession of 29 
gatthas land in length North-South and one 
gattha in breadth East-West, which has 
been, shown in red in the rough plan, 
situate in Chak Akhtiarpur included in the 
Rae Bareli town, be passed in favour of 
the plaintiffs agains. the defendant : 

(c) That the defendant be permanently 
prohibited frum  usingthe land in future 
as his way for coming and going. 

The land in suit isa part of plot No. 
278 old, corresponding with No. 320 new. 
The cause of action for the suit, as stated 
in the plaint, was that a few days before 
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the itistitution ofe the suit the defendant: 

“ bégan preparations to build without the 

piaintiffS permission andin an unlawful 
manner a pacca road in the plaintifs’ com- 
pound and: with that object in view le’ 
put: bricks and Rankar here and there in' 
the way.: The only défence to the suit; 

with which I am now, concerned in the 
appeal, was to: the effect that the land im 
question vis -a Public thoroughfare. . This 
defence: was ^ embodied in Issue No. 3 
framed by -tie Court of first instance 
and it - has: succeeded in both ` the lower 
Courts: = «s 

~The- appeal: was — See me to-an 
álmost inordinate length and the Common 
Law- relating to^ Highways ‘in England 
was the subje ect of discussion throughout. 
The judgment - of: the lower Appellate Court 
proceeds "on Chat: law alone obviously, for 
the teasoh’ that the: arguments in that 
“Court “also. were" founded: on the Common 
Law ‘of Eugland. ` On- my” part, I am 
‘extremely: doubtful as to. whether it would 
be right to bodily import: the whole of 
that “Jaw into cases relating* to highways in 
India, though there car be no objection, in 
my opinids,te resort to the general principles 
underlying the Common Law of "England on 
the'subject. We-'have no Statute in India 
affecting highways except in so fat as thé 
law on the subject can be gathered from 
enactments ` relating ` 
District Boards in the country. 

In villages as well. asin small towns in 
these -Provinces there is. no doubt that the 
origin of highways mag be ‘traced to the 
fact that land used as a highway was: 'either 
nobódy's or every’ body's land. ‘Such? a 
notion of the origin of highways i is to be 
found underlying’ the English Common Law 
ag well. 
^ Inthe me case both the Courts below 
have found that the land in suit is a- public 
‘way’ and the evidence on wliich these eon- 
currént findings are based is one of user by 
th&: public. From the evidence the- Courts 
below-have "inferred animus` dedicandi, -I 
am clearly of opinion that this is a finding 
of fact which is not vitiated: by any "defect 
. irprocedüre or by any wrong application oi a 

rinciple of law. On the evidence of the usér 
before it the Court below was quite compe- 
tent to draw the inference that there -was.a 
dedication with the intention to dedicate. 


to. "Münicipal End. 
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This is a presumption of ` fact which could 
legitimately be raised on. the evidence 
produced by the defendant in the present 
case. In the,case of Folkestone Corporation 
v. Brockman: (i) Lord Kinnear made the 
following observation:—''But the présump- 
tion of dedication: from user is “of an 
entirely different kind. It is a probable 
inference from*facts proved to the fact in 
issue, and it follows that in a particular tase 
it is for the Judges of fact to determine 
whether, on the evidence adduced, ‘it can 
reasonably be drawn." ‘Their Lordships ‘of 
Ke Privy Council in the case ‘of Turner 
Walsh (2), which was an appeal from 
the Supreme Court of New South” Wales, 
Observed ase follows:—‘‘The presumption 
‘of dedication may be made where the land 
belongs to the Crown, as it may be ' where 
the land belongs to a private person. From 
long-continued user of a way by the public, 
"whetber the land belongs to the Crown or 
toa private owner, dedication from the 
Crown or the private owner; as the “tase 
may be,in the absence of anything to rebut 
the "presumption, may and indeed ought to 
be presumed." In these circumstances, I 
am of opinion that the finding of the lower 
Appellate Court that the land in suit is a 
pos way is conclusive. 
The appeal fails andi 15 
‘costs. . 
W. C. A. 
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. CALCUTTA HIGH COURT. 
ORIGINAL CIVIL Surt No. 1576 OF ae 
April 19, 1921. (ur a. a" 
Present:—Mr. Justice Greaves KR 
 AHINDRA NATH CHATTERJfER—.' 
A Ll, PLAINTIEF ENE 
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USZ/SUS ; e ia 
 Lr-Com E. K. TWISS- DzFENDANT.: 
. Transfer of Property Act (I Veof 1882), s. 114 
'— Calcutta ° Rent Act (III B. C. of . 1920), s 
11— Relief against forfeiture. - 
: In cases under the .Calcutta «Rent Act, if 
section I1 is not applicable, the Court: can still 
grant relief against forfeiture “under .section T 
“of the Transfer of. , Property Act. , [p- 78, col, 24. 
^ Original suit: ^ ` 
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Mr. H. D. Bose “(with him Mr. B. K. 


Lahiri), for the Plaintiff. 

Mr. B. L. Milter (with him Mr. A. K. 
Roy), for the Defendant. 

JUDGMENT.—The plaintiffs, who carry 
on business under the name aud style of 
J. B. Arnold & Co., instituted this suit on 
the 3rd August last fora declaration that 
the defendant is not entitledeto continue in 
possession of the eastern portion of the 
top flat of No. 1, Mission Row, and for 
a decree for vacant possession of the pre- 
mises. They also claim a sum of Rs. 958-1-o 
for arrears of rent from the 5th May 1920 
to 8th July 1920, and Rs. 96-8-o for the 
occupier's share of taxes and Rs, 480 for 
use and occupation from the 8th July 
1920 to the date of the instifution of the 
suit at the rate of Rs. 450. per month. 

The plaintiffs in paragraph 2 of their 
plaint plead that, in or about the month 
of February 1920, it was agreed between 
them and one A, R. Mellis, acting on 
behalf of and asthe agent of the defend- 
ant, that the plaintiffs should sub-let to 
the defendants the eastern portion of the 
top flat north of No. 1, Mission Row, (which 
the plaintiffs held under a five years' lease 
from the 7th January 1920), from the I5th 
March 1920 for the remaining terms of 
theirlease at a monthly rental of Rs. 450, 
plus two-thirds share of the occupier's taxes 
to be paid in advance on the 1st of each 
month and that it was also agreed that 
the defendant, as conditions precedent to 
the granting of the lease, would make a 
deposit with the plaintiffs in cash of an 
amount equivalent to three months’ rent 
and also furnish a satisfactory Bank 
reference. . 

They plead- in paragraph 3 that these 
terms were confirmed by the defendant on 
his arrival in Calcutta and that a draft 
lease was drawn up, approved and engrossed 
and was ready for execution by the 8th 
June 1920. They state in paragraph 5 
that on the ryth June 1920 the defendant 
sent acheque for Rs. 735 for rent from 
the 15theMarch 1920 to the 5th May at 
Rs. 450 per month and contended that the 
fent agreed upon was not a fair charge under 
the. Calcutta, Rent Act which came into 
: farce on the 5th May 1926 and intimated 
his'desire to have the fair rent assessed 


^ by the Rent Controller, and (p. 6) that he 
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on the 3oth June 1920 ixgtimated through 
his Attorneys that the three months' rent 
would. be paid and  Banker's reference 
furnished at the time the plaintiffs execut- 
ed and registered the lease, that (p. 7) 
ou the 6th July 1929 they gave notice 
cancelling the tenancy. The defendant by 
this written statement admitted paragraphs 
I, 2and 3 of the plaint except that he did 
not admit that the making of the deposit 
or the furnishing of the Bank reference were 
conditions precedent to the granting, of the 
lease or that it was ready for execution än 
the 8th June 1920, and he states that the 
necessary Bank reference was furnished by 
the Mercantile Bank and that three months’ 
rent in advance were deposited with the 
Rent Controller. In paragraph 7 he states, 
as the fact is, that the Rent Controller 
fixed the standard rent of the premises at 
Rs. 200 a month. His certificate is dated 
the rech December 1920, but I understand 
that the standard rent was fixed some time 
in September. By the draft lease (Ex'ibit 
D) the plaintiff demised tothe defendant 
the premises fora term of four years and 
nine months and three weeks from the r5th 
March 1920 at Rs. 450 a month plus twc- 
thirds of the occupier's share of taxes pay- 
able by equal monthly payments in advance 
on the first day of each month and the 
defendant covenanted (1) to pay unto the 
lessors deposit of three months’ rent td be 
permanently held by the lessors and adjust- 
ed against the last three months’ rent “in 
case of the term being determined in the 
normal way or to be refunded in case of 
earlier determination; (2) to pay the monthly 
rent reserved on the day and in manner 
aforesaid without any deductions or abate- 
ntent and to pay rates and taxes. 

The lease contained (clayse 12) a proviso 
for re-entry if at any time any one or 
more of the monthly rents should remain 
unpaid for 15 days after the dates where- 
on they were made payable whether legally 
demanded or not or in case of any bred: bh 
of any of the covenants or conditions by 
the lessee. 

The issues are as follows:— 

(1) Wasthe defendant's tenancy validly 
determined ? ii 

(ti) Were the three months’ deposit or 
Bank Reference conditions precedent to the 
defendant's tenancy ? 


? 
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/ (ai) Wh&t is the rent payable by the 
defendant ? ; l 

(iv) Did the defendant commit a breach 
of any covehant which entitled the plaint- 
iff to possession ? 
' (v) "To what relief, if any, is the plaint- 
iff entitled ? 

(vi) Is the defendant entitled to the 
benefit of the Rent Act ? 

(vii) Was there a satisfactory Banker's 
teference ? . 

The defendant on the ryth June 1920 
paid rent at the rate of Rs. 450 a month 
from the r5th March to the sth May 
and this was accepted by the plaintiff on 
the roth June (see letter of that date in 
Exhibit A) in part payment of the 
rent accrued due and without prejudice 


to the contentions raised in the letter and- 


their right to cancel the lease on failure to 
comply with the requisitions contained in 
the letter. The defendant made the follow- 
ing deposits with the Rent Controller:— 
On the 7th July a sum of Rs. 770 being 
rent for May, June and July with advance 
rent for three months more. 'This was 
calculated as two-thirds of the old rent 
for the flat plus ro per cent. The Con- 
troller gave the plaintiffs notice of the 
deposit on the r4th August 1920. 
“On the rrth August 1920 Rs. 128-8-0 rent 
for July (I think this must be the rent for 
August as the July rent is included in the 
Rs. 770 paid in July), on the 15th Sep- 
tember Rs. 128-8-0 rent for September, on 
the r5th October Rs. 555-12-0 rent from 
6th May to 31st August to make up 
the difference between the rent paid and 
the standard rent fixed by the Controller 
and also the sum due for taxes on the 17th 
November 1920, Rs. 200 rent for October, 


= onthe 27th Jangary 1921 Rs. 637-%-o rent ` 


for the months of November and December 
with occupiers share of taxes. On the 
Ioth February, Rs. 225* rent for January 
and on the 15th March Rs. 200, ient for 
February 1921. On the zīst June 1920 
the ` plaintiff received the following letter 
from the Mercantile Bank :— 

‘‘With reference to your letter of the 16th 
instant the firm enquired -aboute keeps a 
mall account with us, otherwise we have 
no knowledge às to their means " 

Itis admitted that the terms of. the 
draft lease were finally agreed upon on the 
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8th June 1920. Counsel for the plaintitis 
referred me to various letters prior to this 
date which passed between the plaintiff 
aud Mr. Mellis, hut Counsel for the 
defendant .urged thatI could not look at 
these, as the terms were finally embodied 
in the draft lease which-represents the 
contract between the parties andI think 
that this contention is correct and that I 
have to determine the rights of the parties 
on this basis. 

The plaintiff called no oral evidence. 
The defendant stated that he arrived in 
India in the first week of May 1920, that he 
expected to arrive in March but could not 
get a ship, that Mr. Mellis was a friend 
of his whom he asked to look out for 
offices and thathe did not confirm Mr. 
Mellis’ arrangements in all details but that 
he did so substantially, that Mr. Mellis 
entered into the arrangements on his own 
authority and that hé confirmed them and 
that he entered into occupation of the. 
premises in the first week in May, that 
rent was to run from March x5th and that 
he undertook this liability and first came 
to know on his arrival in Calcutta that 
any payment was tobe made. He stated 
that on his arrival he had no Bankers in 
India and that he started an account at 
the Mercantile Bank a month after his 
arrival. He stated thathe paid Rs. 120 
plus Io per cent. on the statement that 
the rent in October 19x9 of the whole 
flat was Rs. 175 and that ius accommoda- 
Don was two-thirds of the office. In cross- 
examination he stated that Mr. Mellis had 
no authority to take the office or make any 
terms. Hestated that he saw the corres- 
pondence which pas:ed between the p aint- 
iff and Mr. Mellis and that he understood 
that the plaintiffs could get no reduction 
from the Rent Controller and that he 
told the plaintiffs on arrival that he would 
not stand by the arrangement and that 
he would pay the standard rent. He 
stated. that he accepted the terms of 
the agreement engrossed by his Solici- 
tors. ? . 

I think, «pon the facts before me, that 
a valid agreement for a tenancy upon the 
terms of the draft lease was. arrived at 
between the parties on the 8th June 1920. 
and that, as írom that date, the parties 
were bound by the terms of the dralt, 
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leaser and that their’ rights and obligations 
are determined By the terms thereof. and, 

this being so, I--answey the second issue in 
the negative, holding that payment of three: 
months’ rent,and the furnishing of a 
satisfactory Banker’s reference were not 
conditions precedent to the tenancy, and, 

. if they were, the - plaintiff cannot, I think, 

‘now claim that.. these were "conditions 
precedent after letting the defendant into 
possession before the performance of the: 
conditions. With regard to the third 
issue, I hold that’ the rent payable by. 
the defendant is the Rs. 200 a month fixed 
by the Rent Controller and that, with: 
regard to the sixth issue, the defendant is' 
entitled to the benefit of the Rent Act. 

With regard to the seventh issue, I do not 
think that the  Banker's reference was- 
satisfactory for the purpose for which 
it was required but, under the terms’ 
of the tenancy, the defendant was’ 
under. no: obligation to furnish one, and” 
any failure in furnishing a satisfactory 
reference is'not a ground of forfeiture’ 
under the lease (clause 1), the defendant. 
was ‘bound to pay a deposit df three 
months’ rent and his failure to do so would 
work a forfeiture’ under clause 12, but as’ 
no time was fixed by clause r, the time 
must be reasonable, and L am not pre- 
pared -to hold that failure to pay the’ 
deposit -Before the 7th July was, under 
the circumstances, unreasonable. On that 
dáte it was paid to the Rent Controller. 
and not to the plaintiff in accordance 
with the terms of clause ^r, but as the’ 
plaintif was claiming rent’ in advance 
at the full rate, namely, Rs. 450 (see 
‘Morgan & Co.’s letter of “the 5th July). 
and presumably had refused or would 
have refüsed the lesser'sum (at least, they 
Have not established before me their: 
willingness - to accept this sum), I am 
not ‘prepared to say that under this 
head theré has been a forfeiture. There 
remaihs the question: of the rent from, 
May sth. and that for June, which, under 
the teras of the draft lease, Were pay- 
able on the Ist of each of those months 
and which I think became immediately” 
payable ‘on the. 8th June when the terms. 
of -the tenaricy were finally settled and: 
the relation of landlord and tenant-was ` 
created. -` , 
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It is true the draft lease was not then 
signed and has not yet been signed, but’ 
the defendant was in possession under 
the terms of the draft lease ånd I think 
there is no doubt that the plaintiff could 
have obtained specific performance, 

Under these circumstanc s, on the 8th- 
June 1920, the rent from May sth: for 
the month of May and the rent for June 
became rent in arrear and I am inclined 
to think that the defendant had three~ 
months within which to pay these sums 
under section II (5) -of the Calcutta ` 
Rent Act, unless the words ''arrears of. 
rent due by him in respect of the said- 
premises" refer only. to rent. in ariear on- 
the 5th May 1920 when the Rent Act 
came into operation. In: any “case, the’ 
words of the sub-section will, I .think, 
cover the rent for May which fell to be' 
paid on May rst, but if I am wrong ia^ 
the meaning which I have given to "arréars: 
of rent" in sub-section (5) of section 1I: 
andi that section has no application and 
there has been a -forfeiture, I think that, : 
under the circumstances of this cise, Iv 
should relieve the defendant: against tha. 
forfeiture, if any, under the provisions of: 
section II4 of :the .Transfer of Property 
Act. Itis said on behalf of the plaintiff; 
that section 114 ‘of the Transfer of Prop- 
etty Act has no application, having. 
regard to the special 'proyisions: of: the. 
Rent Act (section 11) and ‘having regard. 
to the fact that the rent. payable is 
not that.reserved by.the draft lease but 
the standard” rent. But the. Rent Act 
does not expressly exclude section. 114: 
of thé Transfer of Property Act, nor. do. 
I think that that Act, which is. an: Act 
of the BengalGovernment, could abropate. 
the provisions of  sectiog 
Transfer of Property Act amd, inasmuch. 
as the.rent reserved by the lease over’ 
and above the standard rentis irrecover. 
able under the.Rent Act, I am, not im- 
pressed by the. argument addressed to. me. 
based on this: I. understand .that all: 
rent to date has been deposited: with. 
the. Rent. Controller; and, if this is so, 
there is fo rent to pay or tender, but.lI: 
have.no' receipt before me for the ‘rent: 
due on the Ist March: and the. 1st April 
for ‘these months, and if this ^ his? not 
been’ paid, i: must b> paid or- tendered: 


114° of the: ` 
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to-day and future rent will be payable’ 
on the rst of each month for the month 
then current at Rs. 200 per month. Un- 
der the circumstances, I make no order 
as to costs. I answer Issues Nos. x and 4 in 
the negative and my finding on Issue No. 5 
sufficiently appears in the judgment. 
B. N. Issues answered. 


EN 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Crvin MISCELLANEOUS APPLICATION No. sat 
OF 1920. 

January II, 1922. 
Present:—Mr. Daniels, A. J. C., and 
Mr. Lyle, A. J. C. 

Mirza QARA MOHAMMAD SHABAN 
—DEFENDANT NO. 53—APPELLANIM— 
APPLICANT 
UCFSWS . 

Nawab BAZM ARA BEGAM.—PLAINTIFF 
—RESPONDENT AND OTHERS—DEFENDANTS 
—RESPONDENTS—OPPOSITE PARTY. 

Civil Procedure Code ( Act V of 1908), O. XLI, 
fV. 10, 22—Cross-objections, filing of, after dis- 
missal of appeal— Leave, grant of— Cross-objections 
against co-respondents. 

An application for leave to urge cross-obj ections, 
presented long after the dismissal of the appeal 
for failure to furnish security is untenable, es- 
pecially when the applicant, who was represented 
on the date the appeal was dismissed, did.not inti- 
mate to the Court that he wished to press his cross- 
objections. 

Cross-objections must ordinarily be directed 
SC the appellant and not against co-respond- 
ents. 

Muzaffar Ali v. Bhagwati Prasad Singh, 66 Ind. 
Cas. 642; 8 O. L. J. 358 at pp. 378, 379, referred to. 

Application. 

Mr. Girja Saran Lal, for the Applicant. ° 

Mr. P. C. Gupta, for the Opposite Party. 

JUDGMENT.—This is an application for 
leave to urge cross-objections in an appeal 
which was dismissed on 30th July 1920 for 
failure to furnish security under O. XLI, r. 1o. 
The application was not presented till 14th 
December 1920. The applicant relies on 
the fourth paragraph of O. XLI, r. 22, Civil 
Procedure Code, which says that, when an 
appeal is withdrawn or dismisseti for de- 
fault, a cross-objection may nevertheless be 


heard and determined by the Court after: 


such notice to the other parties as it sees fit 
to 'give. 
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There are two good reasons why the pre- 
sent application is untenable. In the first 
place, it was not presented till long after the 
dismissal of the appeal. The applicant 
was represented on the date en which thé 
appeal was dismissed. If she wished to 
press her cross-objections it was her duty 
to intimate the fact to the Court at the time 
when orders Were passed. on the appeal. 
Not having done so, and the appeal having 
been dismissed, it is not open to her to come 
forward months afterwards and apply tó 
revive them. It is true that no formal order 
was passed dismissing the objections, but 
under the circumstances they must be deem: 
ed to have been abandoned. 

In the second place, the objections filed 
by the applicant are not cross- objections 
at all. They are in no way directed, against 
the appellant but are directed against. co- 
respondents. This is, admitted on’ both ` 
sides at the hearing before us. The word 

‘cross’? was introduced for the first time 
in the Code of 1908 and indicates that the 
objectionsreferred to must be directed against 
the appellant. The scope of the rule has 
been defined by a Bench of this Court in 
Muzafar Ak v. Bhagwati Prasad Singh (x) 
in the following terms :— 

“ The use of the words ‘ cross-obj ections ' 
does imply that the objections should be in 
opposition to the claim made in the appeal, . 
though they may affect. other respondents 
as Well su nes ev aea We think that the true 
rule is that laid down by the Patna.High 
Court in The Official Trustee of Bengal v. 
Charles Joseph Smith (2), in which the matter 
has been exhaustively, dealt with. It.was 
there said that, where one of several'defend- 
ants against whom a decree is passed has 
allowed the period for appealing to elapse, 
there seems to be no ground for supposing 
that the rule intended to revive his right 
simply because a co-defendant has institutéd 
an appeal against the plaintiff on entirely 
different grounds. The observation would 
apply with equal force where the interest 
of the objector is identicalewith that of ‘the 
appellant and he might, had, he” chosen, 
have joined in the appeal. The rule laid 
down by the Court in the Judgmenti 15 that— 


* 66 Ind. Cas. 642; 8.0. L. Je 358 at Pp. 378, 


ae 56 Ind. Cas, aoe Pat, L. E 328; _(1920) 
Pat. 161; IP. L. T. 434. 
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“The rule should ordinarily be confined 
to cases of cross-objections urged against 
the appellant, but r. 33 of the same Order 
gives the Court a very wide discretion, and 
cases may occasionally arise where justice 
requires that cross-objections. against a co- 
respondent should be heard. 

“ The provisions of the rule have been 

interpreted in the same sense by the Caleutta 
High Court and the interpretation commends 
itself to us as being in accordance with the 
intention of the rule." 
. With these observations we are in entire 
agreement. ‘The result is that the present 
application, and by consequence the cross- 
objections also, must be and they hereby 
are dismissed. "Those of the other parties 
who have been represénted at the hearing 
will get their costs of the present application 
from the applicant. ` 

N. K. i 
Application dismissed. | 


mamanah ak imei EM 


MADRAS HIGH COURT. 
Civi, REVISION PETITION No. 601 OF 1920. 
“September £5, 1921. 

Present -—-Mr. Justice Krishnan. 
SEKHARIPURAM GRAMOM. KRISHNA 
ATYAR—DECREE-HOLDER—PETITIONER 

VerSUs 
NAMTASSAN VEETIL MAVANKUTTI 
AND ANOTHE3—COUNTER-PETITIONERS-]- 
| RESPONDENTS. | 
Limitation Act (IX of 1908), Sch. I, Art, 182 
—Step-in-aid of execution— Application to deposit 
costs for sending judgnemi-debtd to Civil Jail, 


whether step-1n-aid. 


An application by a decree-holder to the Court 
to receive the Railway fare and the cost of sending 
the judgment-debtor to the Civil Jail is a step-in- 
aid of execution within the meaning of Art. 182 
of Schedtile I to the Limitation Act, and affords a 
fresh starting point of limitation. 

Vijtavaghavalu Naidu v. Svrinivasalu * Naidu, 
28 M. 399, relied qn. 

Any application, necessary or other@yise, written 
or oral, if made to the Court to take s§me step-in- 
aid:of execution forms à starting point for limitation 
under ‘the Article. e os i 

Petition, under section 25 of Act IX. of 
1887, praying the High-Court to revis an 
order of the Court of the District Munsif, 
Nadapuram, dated the 17th April 1920, 


in Execution Petition No. 2%3 of 1920, 
(in Small Cause Suit No. 260 of.r9ro on the 
file of the Court of the Subordinate Judge, 
south Malabar at Calicut). ° ` 

Mr. S. Ranganadha Atyar, tor the Peti- 
tioner. 

Mr. C. Madhavan Nair, for the Respond- 
ents. l | 

JUDGMENT.—The lower Court has dis- 
missed the décree-holder's execution-petition 
as barred by limitation. But 1t is. pointed 
out by his learned Vakil that his application 
is within three years from the date of his 
written application to the Court to receive 
the Railway fare and the cost ot meals tor. 
sending the judgment-debtor to the Civil 
Jail. Sending a debtor to Jail is certainly 
taking a step-in-aid of execution, as it is 
intended to put pressure on the debtor to 
pay. Now, an application to do such a 
thing seems to me to be an application falling 
within. Art. 182 of the Limitation Act 
and gives a fresh starting point for limitation. 
In a somewhat similar case a ' batta’ appli- 
cation to pay money into Court to get a sale 
proclamation issued was considered by the 
High Court to be an application to take a 
step-in-aid of execution. See Vijtaraghavalu 
Naidu v. Srinivasalu. Naidu (1). 

‘It is argued for the respondent that there 
is no necessity to make an application to 
commit an arrested debtor to Jail and that 
it is sufficient to pay the subsistence money 
into Court for the purpose, and that, there- 
fore, the application to commit was a sur- 
plusage and should not be considered as an 
application for the purpose of Art. 182. 


No authority has been cited in support of 


this contention. The Article does not say 
anything ‘about necessary application and 
We cannot, therefore, introduce such a notion 
into it. If an applicatione written or oral, 
has been made asking the Court to take 
some step-in-aid of execution, it forms a 
starting point under the Article. 

The execution application in the present 
case was not, therefore, barred by limitation. 
The order of the lowe: Court is set asedi 
and the executon application remauded 
to it for fresh disposal according to law, 
with cost$, to be disposed of by the lower 
Court, ` 

V. N. V. Cas: remanded, 


(1) 28 M. 599, : 


W. 
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MONMATHA NATH MITTER V. CHUNILAL GHOSE. . 
CALCUTTA HIGH COURT. Dr. Dwarka Nath Miter, Babus Narendra 


APPEALS FROM APPELLATE DECREES 
NOS. 2645 OF IQIQ AND 232 OF 1920. 
* April 28, 1921. 
Present:——Mr. Justice Newbould 
and Mr, Justice Suhrawardy. 
Kumar MONMATHA NATH MITTER 
ROY BAHADUR—PLAINTIFF—APPELLANT 
IN No. 2645 OF IQIQ 
Kumar MANMATHA NATH MITRA 
BAHADUR-—PLAINTIFF—APPELLAN'e 
IN NO. 232 OF 1929 ab 
VEYSUS 


CHUNI LAL GHOSH AND ANOTHER— 


DEFENDANTS—RESPONDENTS IN BOTH, 

Construction of | document— Lease— Condition 
vestvaining alienation— Involuntary transfer, whe- 
ther covered—Sale under money-decree—Sale under 
morigzage-decree— Distinclion. 


A condition in alease restraining transfer is 
rot applicable to a case of involuntary transfer, 
unless there are words in the covenant which 
cleaily make it applicable to such a transfer. [p. 82, 
col. 1.) 

A transfer in execution of a money-decree 


cannot be treated as on the same footing as a 


voluntary sale. [p. 82, col. r.] 

Dayomayi v. Ananda Mohan Roy Chowdhury, 
27 Ind. Cas. 61! 42 C. 173; 20 C. L. J. 52; 18 C. 
N. 971, relied on. 


A sale in execution of a mortgage-decree stands 


' on a different footing from a sale in execution of 


ordiuate Judge, 


a money -decree. [p. 82, col. 1.] 
Dwarika Nath Roy Chowdhury v. Mathura Nath 
Roy Chowdhury, 34 Ind. Cas. “33; 21 C. W.N. 


. 317; 24 C. L. J. 4c, referred to. 


A kabuliyat provided that if at every trans- 
fer of lands under it one-fourth of the 
proper value of land were not deposited, such 
transfer would not be recognised. The tenure in 
respect of which this kabuliyat was given was 
sold in execution of a money-decree. The plaintiff, 
in addition to other reliefs, claimed one-fourth 
of the value ; 

Held, that the words in the kabuliyat were not 
wide enough to cover an involuntary sale. [p. 82,* 


col, 1.] , 


Ix No. 2645 OF 1919. 
Appeal against a decree of the Addi. 
tional District Judge, 24-Parganas, dated 
the roth September 1919, affirming that 


of the Additional Subordinate Judge of 


that District, dated the 30th July 1918. 
In No. 232 OF 1920. 
Appeal against a decree of the Sub- 
Third Court,  24-Par- 


ganas, dated the 29th October 1919, 


affirming that of the Munsif, Second Court, 
at Baruipur, dated the rst October 1918. 
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Chunder Bose and Satyendra Nath Mitra, 
for the Appellant. , 

Babus Jogesh Chunder Roy, Rajendra 

Chunder Guha, for the Respondents. 
JUDGMENT. 

Newbould, J.—These two appeals have 
been heard together, as the point on which 
they both depend is the construction of a 
clause in a kabultyat which is common to 
both the suits. This clause has been 
translated in the judgment of the learned 
Additional District Judge of the 24-Par- 
ganas, against whose decision Appeal No. 
2645 of 191g is preferred, as follows: “If 
at every transfer, in any way, of the lands 
under this abultyat one-fourth of the 
proper value “of the land be not deposited 
in the office of yourself, your heirs and 
successors-in-interest, such transfer will not 
be recognized and to this no sort of plea 
or objection by any of us will be allowed. 
If we, the vendor and the vendee, both 
jointly or each of usseparately and our heirs 
and legal representives do not pay amicably 
that amount to you, your heirs and  re- 
presentatives, you will be entitled to take 
khas possession of the land under this 
kabuliyat or, if you so desire, you can 
realise the money by sting the transferor 
or the transferee either jointly or se 
parately." The tenure in respect of which 
this kabuliyai was given was sold in exe- 
cution of a money-deeree and was pur- 
chased by the second defendant in each of 
these suits. In bis suits, in addition to 
other reliefs, the plaintiff claimed different 
Sums as due as chauth salami under this 
clause. Both the Courts in each of these 
suits have held that this clause gives the 
lessor no right to chauith salami afer a 
sale in execution of a decree. 

On behalf of the appellant two points 
have been taken. The first is that the 
words of the kabultyat are wide enough to 
cover an involuntary sale; and, secondly, 
that a sale in execution ofa decree stands 
on the same footing as a voluntary sale. 

As regards the first point, thee lower 
Courts in interpreting the docunient ` have 
given great weight to the Bengali words used 
for “transferor” and ‘‘transferee.’’ These 
words are daia and grihita; and it appears 
that these are the words commonly used 
in documents of voluntary sales. Each 
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of these suits was “heard by a different 
Munsif and each appeal was heard by a 
different Judge. Three of these four Officers 
are Hindu gentlemen and I am not prepared 
to hold that they have wrongly inter- 
preted the meaning of the Bengali 
words in the  kabulyal, Further, it 
has been repeatedly held by this Court 
that a condition in a lease restraining 
transfer is not applicable to a case of 
voluntarv transfer unless there are words 
in the covenant which clearly make it ap- 
plicable to such a transfer. We, therefore, 
hold that, so far as the first point of 
the appellant's argument is concerned, the 
lower Courts were right and the words in 
the kabuliyat are not wjde enough to 
cover an involuntary sale. 

As regards the second point, the argu- 
ment is based on a remark of the learned 
Chief Justice in the case of Dwarika Nath 
Roy Chowdhury v. Mathura Nath Roy 
Chowdhury (Y). But in that case the 
covenant especially provided for the 
case of a sale by auction and also, 
what is more important in. connection 
with he point now in consideration, the 
transfer in tha suit was bys le in ex- 
ecution of a mortgage-decree. A sale in 
execution of a, mortgage-decree stands on 
a different footing from a sale in execu- 
tion of a money-decree. In the Full 
Bench case of Dayamoyi v. Ananda Mohan 
Roy Chowdhury (2) it has been decided that 
“a sale is made involuntarily, where it is 
in execution of a money decree, bute not 
of a decree founded on a mortgage or charge 
voluntarily made " Other authorities might 
be cited, if necessary, in support of the 
same view. Here the trarfsfer was in exe- 
cution of a money-decree, and it cannot 
be treated as on the same fo_ting as a 
voluntary sale. : 

We, therefore, hold th t the lower Courts 
were e right and dismiss both these appeals 
with costs. 

Suhrawardy, J.—I agree. : 

e Appeal dismissed. 
B, N? & N. E, : i 
(1) 34 Ind. Cas. 833; 21 C. W. M. I17; 24 C. L. 


. 40. 
J (2) 27 Ind. Cas, 61) 42 C, 172 20 C. L. J. 52; 
18 C. W. Ne 971. 
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MADRAS HIGH COURT. 
Crvir, APPEAL No. 262 OF 1921. | 
March 15, 1922. 
Present:—Mr.-Justice Phillips and 
Mr. Justice Devadoss. 
T. KATHISSABAI AND OTHERS-——DE- 
FENDANTS Nos. 3 TO I4—APPELLANTS 
VE SIS 
Tsau REVENUE DIVISIONAL OFFICER, 
CALICUT, AND OTHERS—-PLAINTIFFS AND 
DEFENDANTS Nos, 15 TO T7— RESPONDENTS. 
Land Acquisition Act (I of 1894)—Building 
with appurtenant land, valuation of — Net 
venial value—Separate valuation, whether per- 
misstble—Deduction for repairs and taxes— Question 


of fact —Mistahke in calculation, whether ground for 
reducing compensation. 

In land acquisition proceedings, when a build- . 
ing and its appurtenant land cannot be valued 
separately, the market-value must be determined 
ou the net rental value, and when thisis done, the 
building cannot be separated from the land. 
[p. 83, col. I.] 

Government of Bombay v. Karim Tar Mahomed, 
3 Ind. Cas. 273; 33 B. 325; 10 Bom. I..R. 660, 
Premchand Bural v. Collector of Calcutta, 2 C. 
103; 1 Ind. Jur. 267; 1 Ind. Dec. (N.s.)363 followed. 

Rajammal v. Headquarters Deputy Collector, 
Vellore, 25 Ind. Cas. 393, referred to. 

In calculating the net rental value, the question 
of the amount to be deducted for repairs and taxes: 
is one of fact to be determined on the circumstances 
of each case. [p. 83, col. 2.] 

Rajammal v. Headquarters, Deputy Collectoy, ` 
Vellore, 25 Ind. Cas. 393, referred to. . 

A Court is not entitled to reduce the amount 
of compensation, awarded in land acquisition 
proceedings solely on the ground of a mistake in 
calculation. [p. 83, col. 2.] E 

Gangadhara | Sasiri v. Deputy Collector 
of Madras, 14 Ind Cas. 270; 32 M. I. J. 379; 11 M. 
L. T. 327; (1912) M.W.N. 712, Chandu Lal Shah 
v. Collector of Bareilly, 64 Ind. Cas. 624; 19 A. 
L.J. 871; 44 A. 86; (1922) A.I. R. (A) 203, relied on. 
` Appeal against the decree (award) of the 
Court of the Subordinate Judge, South 

.Malabar, at Calicut, dated the 6th April 
I92r, in L. A. C. No. 4 of 1920. < 

Messrs. T. R. Ramachandra Aivar an 
T. S. Narayana Atyar, lor the Appellants. 

Mr. C. Madhavan Nair, Government 
Pleader, for the Respondents. | 

JUDGMENT —This appeal relates to the 
compensation awarded under the Land Acqui- 
sition Act, for the bungalow and.compound 
(27.64 acres in extent) occupied by the Col- 
lector ef Malabar. The Deputy Collector 
awarded Rs. 36,302-7-9, but the Subordinata 
Judge awarded Rs. 35.234 and odd, finding 
an arithmetical mistake in the award of 


Re, 1,457-14-0. The latter's award was really 
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KATHISSABAI V. REVENUE DIVIS,ONAI, OFFICER, CALICUT, ° 


in other re$pects a slight enhancement. In 
both cases the valuation has been based on 
the net annual rental value of the property, 
the bungalow with furniture and compound 
having been leased for the last 30 or 40 
years at Rs. 150 per mensem. 

The first objection taken in this appeal 
is, that the value of the land should’ have 
been ascertained separately and compen- 
sation awarded separately, but in the present 
case there is no evidence worthy of the nime 
of the value of the land or of similar land 
in the vicinity, and it would be impossible 
for this Court to assess such value. Apatt 
frcm this, we think that, when a building 
and its appurtenant land cannot be valued 
separately, and no attempt has been made 
to do so in these proceedings. the market- 
value must be determined on the net rental 
value and when that is done the building 
canrot be separated from the land, for it is 
impossible to say what proportion of the 
rent is fixed on the building and what on 
the land. This is in accordance with the 
view taken in Government of Bombay v. 
Karim Tar Mahomed (1) and Premchand 
Burral v. Collector of Calcutta (2). No 
doubt this Court in the case reported in 
Rajammalv. Headquarters Deputy Collector, 
Vellore (3) did allow compensation for the 
land also, but that had been allowed by the 
lower Court and the question of the principle 
was not discussed. As regards the argument 
that rents have increased in Calicut and, 
therefore, a higher figure than Rs. 150 should 
be fixed, we need only say that there is no 
evidence that rents in the neighbourhood 
cf the Collector's bungalow have gone up 
prior to the date of notification, nor is there 
any evidence of any offer of enhanced rent. 


The evidence of rise in other parts of the' 


town is of no vajue here. 

It is, then, further contend d that the 
original award was based on claimant's 
tenure being jenmabhogam and not jenmam, 
as it was subsequently found to be. ‘The 
Subordinate Judge has, however, increased 
the net r.ntal value of Rs. 21-1-0, being the 
amount payable to Government for jenma- 


' (1) 3 Ind. Cas, 273; 33 B, 325; 10 Bom. L. R, 
660, ` < 

(2) 2 C. 103; 7 Ind. Jur. 267; r Ind Dec. (N. s.) 
»63. 
'* 34) 25 Ind Cas. 393. 


bhogam. ‘There is no evidence that jenmam 
tenure increases the market-value to any 
greater extent than &his. 

The argument that Government was pre- . 
pared to pay Rs. 40,000 for purchase of the 
land by private sale is untenable, as any 
such agreement cannot determine the real 
and precise market-value of the land and 
can only be useful in furnishing an approxi- 
mate figure. As the Rs. 40,000 appears to 
have included furniture said to have been 
worth from Rs. 3,000 to Rs. 5,000 the two 
figures practically tally. 

It is also argued that in calculating the 
net rental only one month's rental should 
be deducted for repairs, taxes, etc., and not 
two months” rental as adopted by the Sub- 
ordinate Judge. The question of the amount 
to be deducted is one of fact and both the 
Deputy Collector and the Subordinate Judge 
have found that two months' rental is the 
proper amount and we have no data whereby 
to correct the figure. Had the claimants 
produced the accounts kept by them: the 
exact figure could have been ascertained, 
but they failed to do so, and we cannot say 
that the Subordinate Judge is wrong. In 
Rajammal v. Headquarters Deputy Collector, 
Vellore (3) the learned Judges say that the 
ordinary allowance is one month's rent, but 
give no reasons for the same and we.may 
remark that (th the annual rent is allowed 
to be deducted for purposes of income-tax. 
In these circumstances, we decline to inter- 
fere. l i 
" The last cont ntion that the Subordinate 
judge should not reduce the amount of 
compensation must, w- think, prevail, for 
alıhough he might have justified the reduc- 
tion on the grotind that the furniture, which 
was acquired by the Deputy Collector was 
ordered to be given back to the claimant, he 
has not put it on that ground, but solely 
on a mistake in cal ulation. We must, there- 
fore, restore the figure of he Deputy Collec- 
tor, t.e., Rs. 36,302-7-9 [vide Gangadhara 
Sastre v. Deputy Collector of Madyas (4) 
and Chandu Lal Shah v. Gollector of Bareilly 
6). ! 


(à) 14 Ind. Cas. 270; 22 M. I. J. 379; It M. L. 
T. 327; (1912) M. W. N. 712. : 
..(5) 064 Ind. Cas. 624; 19 A. L. J. 871; 44 4.180; 
(1922) A LR (A.) 203. 


oo 
aon 
e 


` BARU LAL V, GHANSHAM RAS. 


‘The parties will pay and receive propor- 
tionate costs, 
V. N. V. 


W. C. A. * Decree modified. 


ALLAHABAD HIGH COURT. 
First CIVI, APPEAL No, I9 OF 1922. 
May 8, 1022. 
Present:-—-Mr. Justice Piggott and 
Mr, Justice Walsh. 

BABU LAL--OBJECTOR--APPELLANT 

DEN SUS ° 
GHANSHAM DAS AND ANOTHER— 
OPPOSITE PARTIES— RESPONDENTS. 


Muhammadan | Law—Gàift — Condition restraining 
alienation, validity of. 


Under the Muhammadan Law, wherea giít is 
made subject to a condition restraining alienation 
the condition is invalid and the donee takes anu 
absolute estate. 

Abdul Karim Khan v. Abdul Qayum Khan, 
28 A. 342; A. W. N (1906) 25; 3 A. L. J. 131 and 
Nizamuddin Gulam v. Abdul Gafur, 13 B. 
264; 13 Ind. Jur. 342; 7 Ind. Dec. (N. s.) 153, 
followed. 


First appeal from au order of the Dis- 
trict Judge, Budaun, dated the 5th of 
November 1921. 

FACTS of the case appear from the 
following judgment of the District Judge:— 

“This is an objection to an attachment by 
the Receiver of a I-16th sharein a hduse 
situate in Hathras, which shareis alleged 
to belong to the insolvent, Mehdi Hasan. 

"The house in suit originally belonged 
to one Barkat-ullah, who by partition on 
the sth November I902 made over }th 
“to Unida Begam and #ths to Ahsan-ullah. 
On the same date Ahsanullah out of 
his share gifted three-annas to Mehdi 
Hasan and two-annas to Wazir Muham- 
mad. In respect of the iormer, the gift 
was*with the rigut of transfer, and in 
respect of tue two-annas gifted to Wazir 
Muhammad, the deed provides that the 
donee shall have no right of transfer. The 
object of this provision was clearly to 
secure the “property to Wazir Muhammad 
during his lifetime and, afterwards, to 
his legal heirs. Wazir Muhammad has 
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since died and Melidi Hasan would ordinarily 
succeed to a one-anna Share out of the 
two-annas owned by him in this house, 
but before his death, on tke  3oth of 
January 1925, Wazir Muhammad gifted 
back his two-annas share to the original 
donor, Ahsan-ullah, and Ahsan-ullah sold 
the whole house for consideration to the ob- 
jector, L. Babu Lal, ou the 20th of April 
1920. 

* All the above facts are admitted by the 
parties, 'The only question is, whether the 
limitation as regards the right of transfer 
in the deed of gift in favour of Wazir 
Muhammad is nullified by section Io of the 
Transfer of Property Act. The wording 
of the deed of gift is ambiguous, since, 
after saying that both Mehdi Hasan and 
Wazir Muhammad will become owners or 
malik of the shares transferred to each of 
them, the deed goes on to deprive Wazir 
Muhammad of the right of transfer while 
allowing that right to Mehdi Hasan. I 
consider that the intention of the parties 
was thatthe property should be enjoyed 
by Wazir Muhammad only for his life- 
time and should afterwards pass to his 
heirs. At the time, the donors Ahsan-ullah 
and Mehdi Hasan, were the heirs of Wazir 
Muhammad. It is clear that the re-transfer 
in favour of Ahsan-ullah was made with 
the object of preventing any share passing 
to Mehdi Hasan after the death of Wazir 
Muhammad, presumably because, in the 
meantime, Mehdi Hasan had become 
insolvent. The objector, who is the 
representative of Ahsan-ullah as the result 
of a transfer by sale, is not in a position 
to dispute the terms of the gift made by 
Ahsan-ullah himself in favour of Wazir 
Muhammad. 

“I, therefore, dismiss the objection with 
costs,” 

Dr. S. M. Sulaiman, for the Appellant. 

Dr. Surendra Nath Sen, for the Respond- 
ents, 

JUDGMENT.—fhe facts out of which 
this appeal arises are so clearly 
stated in the judgment under appeal that 
it is unnecessary for us to recapitulate 
them. The question in issue is, whetner 
an insolvent of the name of Mehdi Hasan. 
did or did not inherit a fractional share 
in a certain house on the death of one 
Wazir Muhammad, Wazir Muhammad 
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interest in that Rouse was derived from 
a deed of gift and before his death he had 
executed arother deed by which he return- 
ed his share in the house to his own 
donor,  Ahsan-ullah Khan. If Wazir 
Muhammad hada right to gift this prop- 
erty back to Ahsan-ullah Khan, then it 
did not belong to him at his death 
and under no circumstances could Mehdi 
Hasan inherit anything. It is contend- 
ed that Wazir Muhammad himself held 
only a life-estate. The Court below has 
discussed the matter only with reference 
to the terms of the Transfer of Property 
Act; but the parties are Muhammadans, 
and we do not see our way to take this. 
case out of the operation of the princi- 
‘ple recognized by this Court in Abdul 
Karim Khan v. Abdul Qayum Khan (1) 
and by the Bombay High Court in 
Nizamuddin Gulam v. Abdul Gafur (2). 
It would seem that this point was not 
brought to the notice of the learned Dis- 
trict Judge when he was dealing with 
this matter, We must allow the appeal. 
We set aside the order ol the Court below 
and affirm the objection of the appel- 
lant. The appellant is entitled to his 
costs in both Courts, which the Receiver 
may charge against the insolvent’s estate. 
N. H. 
Appeal allowed. 


(1) 28 A. 342. A. W. N. (1995) 25; 3 A. L. J. 
131: 

(2 13 B. 264; r3 Ind. Jur. 342; 7 Ind. Dez 
(N. 8.3 175. 


e 
OUDH JUDICIAL COMMSISIONER’S 
COURT. 
SECOND Civit, APPEAL No. 80 
OF 1922. 
July ir, 1922. 
Present:—Syed Wazir Hasan, A. T. C. 
HORI LAL AND OTHERS—PLAINUIFFS— 
APPELLANTS 
Versus l 
THAMMAN LAL AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 80 
— Bend—-Pvincipal and interest payable afier 
fixed period— Interest payable from year to year— 
s s 
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Creditor given option, io re-catl entire money. on 
default — Defauli— Limitation, operation of. 
+ 


In the case of a money-bond, where interest is pay- 
able from year to year and the whple amount of 
principal with interest is payable within a period 
of seyen years, with liberty to the lender to 
demand 're-payment of the entire sum due on the 
happening of default in payment of interest for 
any two consecutiwe years, the bond gives the 
creditor an option to re-call the whole of the 
money due either on the happening of two defaults 
or after the expiry of the period of the bond, and 
the bond becomes payable under Art, 80 of the 
Limitation Act when the creditor choses to enforce 
payment under either of the two remedies provided 
for. Therefore if he does not choose to re-call the 
money at the happening of two consecutive 
defaults, limitation does not begin to run against 
him from that time, [p. 87, col. 1.] 

Durga v. Tota* Ram, 19 Ind. Cas. 738; 16 0. C. 
45, followed. 

Ram Parshd v. Qadro, 40 Ind Cas. 232; 20 O. 
C, 132; 40. L. J.341, Mubarak Aliv. Gopi 
Nath, 45 Ind. Cas. 613; 5O0.L J. 73, Basant 
Singh v. Thakur Rampal Singh, 51 Ind. Cas. 985; 
60.I«. J. 2489 T U.P. L.R. (J.C) 45. Kali 
Charan v. Chhab Nath, 52 Ind. Cas. 413; 22 O. C. 
ISg;IU.P.I.R. J.C) 39; 6 OL F. 558, 
Mahvraj Prag Din v. Bhagwati Sahai, 66 Ind. 
Cas. 687; 8 O. L. J. 418, referred to. 

Har Narain v. Beni Pevshad, 8 O. C. 77, dis- 
approved. 

A stit to enforce a bond such as the above is 
governed by Art. 80 of Schedule I to the Limita- 
tion Act and not by Art. 66, [p. 86, col. 2.] 

Appeal from the decree of the District 
Judge, Hardoi, dated the ryth January 
1922, conürming that of the Munsif, 
Hardoi, dated the rst August 1921, 

Mr. Haider Husain, for the Appellants, 

Mr. Bisheshwar Nath Srivastava, for the 
Respondents. l Eas 

JUDGMENT.—This is a plaintiffs’ appeal. 
Their suit has been dismissed by both the 
lower Courts as barred by limitation. The 
only point urged in appeal is that the suit 
is within time. The plaintiffs claimed to 
recover Rs. 776-6-0 from the defendants on 
the basis of a registered bond dated the 9th 
April roro, which the defendants’ father 
executed in favour of the plaintiffs’ father. 
The tefm;of the bondin suit are very 
simple. 'The sum of money for which it 
was executed is Rs. 500, interest is agreed 
to be paid*at the rate of 6 *per cent. 
per annum, the payments of the interest fall- 
ing due were to be made from year to year 
and in default of payment of interest for 
any year the bond contains a promise to 
pay compound interest at the same rate. 
The whole amount of principal with interest 
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and compound interest was agreed to be 
aid within a periodeof seven years. The 
bond further provided that the lende 
would have-ethe liberty to demand the 
re-payment of the entire sum due under 
the bond on the happening of default in 
payment. of the interest due for any two 
eee years. 


The Courts below have held and the 
finding is not disputed that there was a 
default in payment of interest for two 
years consecutively and it is also admitted 
that if. the time began to run at the 
end ofthe two years for which the default 
was made the suit is barredeby limitation. 
On the authority of a decision of a Single 
Judge of this Court in the case of Har 
Narain v. Beni Pershad (1) the Courts below 
have held that the time began to run 
against the plaintiffs' claim on the happen- 
ing of the contingency referred to above, 
This view is contested before me in appeal. 

“On the consideration of the document I 
have no doubt that the creditor acquired 
merely an option under the terms of 
the.agreement contained in the bond to 
re-call the whole of the money due there- 
under on the happening of default 
in payment of theinterest for two years 
consecutively and that the breach of the 
original promise . for the  re-payment 
of the money within seven years gave 
another remedy to him to. enforce at the 
end of that period. The learned Cownsel 
for the appellants contends in the first 
- instance that the Article of limitation ap- 
plicable to his case is Art. 66 and the end 
of the term 7 years is "the day specified 
for payment." 


Iam of opinion that this contention is 
untenable. The bond in suit is neither "a 
single" bond" not is there “a day specified 
for payment.” Having regard to the power 
'givén to the creditor to demand te whole 
of the, money” due under the bond when- 

ever default is made in payment of the 
interest for any two years cohsecntively it 
is impossible to predicate of this bond 
that there*is any certain ‘day specified for 
payment. A single bond is described in 
Halsbury's Laws of England, Volume 3, 


(80. C 777 
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page 80, in the following words. “A bond 
merely for the payment of a certain 
sum of money, without any” condition 
in or annexed to itis called a simple 
or single bond. The term  'single 
bond’ is sometimes used to signify a bond 
given by one obligor as distinguished from 
one given by two or more." The bond 
in suit is, therefore, not a single bond 
within the meaning of Art. 66 of the 
Indian Limitation Act. The present suit, 
therefore, does not fall within that Article. 

The learned Advocate for the respond- 
ents contends that the suit falls within 
Art. 80 of the Limitation Act. I agree 
with him. Under that Article a period 
of three years for a suit on a bond is 
provided for and the.time begins to run 
“when the bond becomes’ payable’. The 
question for determination, therefore, is 
when did the bond become payable. It would 
seem that it became payable when the 
default already mentioned was made and 
if that view is correct it is admitted Ly 
the learned Counsel for the appellants 
that the suit was rightly dismissed as 
barred by limitation. He contends, how- 
ever, that the bond became payable when 
the obligee chose to enforce payment under 
either of the two alternative remedies pro- 
vided for by the terms of the agreement 
contained in the bond and inasmuch as 
he has chosen not to avail himself of the 
first remedy but only of the second the 
bond became payable on: the expiry of 
the period of seven years. 


I confess that I feel great difficulty in 


appreciating the argument advanced by the 


learned Counsel. Having regard, however, 
to a series of decisions qf this Court both 
of aSingle Judge and of a Bench consisting 
of two Judges, whatever may be my own 
view on the subject. I feel bound to accept 
the contention put forward on behalf of 
the appellants. The argument advanced 
by their learned Counsel is wholly covered 
by the decision in the case of Durga v. 
Tota Ram (2). The learned Judge, who 
decided*that case, observed as follows:— 
“Where such a “condition exists, the ques- 
tion is not one of waiver but of a pure 


* . g A 


(2) t9 Ind, Cas, 738; 16:0, C. 45. ae X 
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contract and” the cteditor is entitled to 
adopt either ofthe two alternatives, ex- 
pressly : contemplated by the bond. Art. 
65 or 80 of the Limitation Act applies to 
such’ cases, and the debtor has no right to 
compel the creditor to stick to the 
shorter term." The pertinent question 
which arises is whether private individuals 
can by agreements between themselves 
supersede or alter the rules of limitatiog 
applicable” to any particular case. If the 
word “payable” in Art. 80 means payable at 
the earl'est time and the law says that.the 
limitation shall begin torun from that 


point of time how the fact that the creditor 


may. not choose to make-a debtor pay the 
money due under the bond at that point of 
time can affect the rule of limitation, I 
have found difficult to understand. But, 
as I have said before, the authorities are 
entirely. in favour of the appellants’ con- 
tention. The view, whick was taken in 
Durga v. Tota Ram ( (2), referred to above 

was also accepted in the cases ot Ran Par- 
shad v. Qadro (3), . Mubarak Ali v. 
Gopi Nath (4), Basant Singh v. Rampal 
Singh (5), Kali Ckaran v. Chhab Nath. (6) 
and Mahraj Prag Din v. Bhagwati 
Sahat (7). ss < 


“The learned Advocate for the respondents 
argued that the majority of these cases 
were cases of mortgages. It may be so, 
but the principle upon which the decisions 
in these cases proceeded would be ap- 
plicable both to a case of tnortgage-bond 
an to acase of simple money-bond if the 
` conditions are the same. Besides the deci- 
sion in the case of Durga v. Tota Ram (2) 
was in a case of simple money-bond and it 
was followed in cases of mortgages as well, 


The seilt is dst I allow the appeal, 
set aside the decrees of the Couris- below 


'132] 40. Ie Ji 


341 
(4) 45 Ind. Cas, 613: 5 O. I. J. 73. 
(5) 51 vs Cas. 985; 6 O. L. J. 248; 1 U. P. Li 


Ral. €) 4 
16) 52 GER Cas, 413; oo C 159; 1. P. L RC 


j. €) 39: 6 O. L. J. : 
(7) 66 Ind. Cas. GH 3 O, L. J: 418. 


VG 40 ind, Cas, ` 232; 200, e, 


and decree the plaintiffs’ suit with costs 
throughout. 
N. H, & N. K, j 
R E Appeal allowed. 


MADRAS HIGH COURT. . 
ORIGINAL SIDE APPEAL No. 18 oF 1920. 
l January 6, 1922. 
Present:'—Sir Walter Schwabe, Kr. Chief 
Justice, and Mr.. Justice Odgers, ` 
C. DORAIVELU MUDALIAR AND ANOTHER 
UO —PLAINTIFFS—ÀPPELLANTS - 
Versus 
GODAY ADIKESAVALU NAIDU— 
DEFENDANT— RESPONDENT. 

Trust— Hereditary trustee — Court's powers of 
cortrol—Civil Procedure Code (Act V of 1908), 
s. 92, scope of — Limitation Act (IX of 1908), s. 10, ` 
applicability of— Trustee, failure of, to veduce trust 
properties inio possession — Limitation. 


as Where a hereditary trustee has been appointed 
and the control of the charity ieft in him and the 
Legislature has not thought fit to take away from 
him the control or administration of the trust, it is ` 
not for the Court, b@cause it.may think that it is 


*undesirable that charitable funds should be con- 


trolled by one man without controlor even without 
audit, to impose a control which was not part of 
the original trust. But the Court has very wide 
powers under section 92 of the Civil Proceduie 
Code and in giving effect to the provisions of the 
section, it is entitled to take into consideration not 
merely the wishes of the founder, so far as they 
can be ascettained, but also the past history of the 
institution and the way iu which the "management 
has been carried? on heretofore, in conjunction with 
other existing conditions that may have grown up . 
since its foundation. [p. 89, col, 2.] 

Mahomed Ismail Ariff v. Ahmed Moolla Dawood, 
ap Ind. Cas. 30; 43 C. 1085 a£ p. rior; 
4 A. Le J. 747 (1916) 1 M. W. N. 460; 20 C. 
W, N. 1118: 20 M. L. T 110; 18 Bom L. R 611; 31 


. M. L, J 2660; 24 C. T. J 198; 4 L. W 269; 9 Bur. I. 
2 T, IAE 8 L. D. R 517; 43 1 A. 127 (P. C) relied on 
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A suit against a trustee for failure to get posses- 
sion of the corpus or income of trust property falls 
within the ordinary law of limitation.  [p. 91, 
col. 1.) , 

Kolta Tholasingam Chetty v. Vedachalla Aiyah, 
42 Ind Cas 544; 41 M 319; (1917) M. W.N 651; 6 L. 
W 523; 22 M. I. T. 388, relied on. 


Appeal from a decree and judgment 
of Mr. Justice — Kuma«aswami Sastri, 
passed in the exercise of the Ordinary 
Original Civil Jurisdiction of this Court 
in Civil Suit No. 393 of r9gr5 (on remand). 

Messrs. T, Narasimha Iyengar and V. 
Sivaprakasa Mudaliar, for the Appellants. 

. Mr. T. R. Venkatarama Sasiri, for the 
Respondent. 


JUDGMENT.” 

Schwabe, C.J.—This is an appeal 
brought by the two worshippers (plaintiffs in 
the suit) against the respondent who is the 
hereditary Dharmakartha of two temples at 
‘Chintadripet, Madras. The suit was ori- 
ginally heard before Coutts-Trotter, J. and 
dismissed without calling upon the defend- 
ant. But that decision was reversed and 
the suit came on for trial before Kumara- 
swami Sastri, J., and it is from his judgment 
that this appeal is brought. 


Questions under section xo of the Limita- 
tion Act of 1908 arose and have been argued 
before us. The law is clear that a suit based 
on the failure of a trustee to reduce trust 
property into possession is barred under the 
Act notwithstanding section ro. Further, 
a trustee is not liable for the acts or defaults 
of his predecessors. If the defendant him- 
self had actually received money for which 
he had not accounted, section 10 prevents 
any period of limitation rfnning, and in my 
view it is also right to say that if he held 


money in another capacity which he ought ` 


to have held as trustee, he could not be heard 
to say that he held it in the other capacity 
and mot in the capacity of a trustee, and, 
therefore, in such a case section ro could 
apply and prevent him from relying on the 
Limitation Act. But I do not think that 
in this case on the facts, any of these points 
arise. " 

The appeal is really against the decision 
of the leazued Judge in respect of three spe- 
cific items of the property, (1) property 
known as " Nariangadu Paracheri" referred 
to in paragraph 10 (d) and (e) of the plaint, 


LU as 
The facts as to this are fully dealt with by 
the learned Judge in his judgment which is 
most clearly reasoned and expgessed. I can 
see no reason to disagree with him and I 
have nothing to add. (2) “A Bazaar in 
Swami Pandaram Street" referred to in: 
paragraph ro (f) of the plaint. This ques- 
tion was definitely raised in a suit of 188r ` 
brought by two  worshippers against. 
Rajagopal, the then hereditary trustee, 
the present defendant’s father by adop- 
tion. That suit was brought on this, 
point(2). Iagree with the judgment of the 
learned Judge as to this and I further 
incline strongly to the view, though it is 
unnecessary for the decision, that the mat- 
ter is ves judicata under section ir, Expla- 
nations V and VI, Civil Procedure Code. 
(3) The property known as “the ground in 
Mangapathi Naick Street" upon which Raja- , 
gopal built a house for his concubine re- 
ferred to in paragraph (xo) (A) of the plaint. 
As to this also I agree with the judgment of 
the learned Judge and I would add that, 
the whole próceeding of 188r in relation 
to a window of this house went on the basis 
thatit was Rajagopals house. I see no 
reason for holding the contrary. 

In respect of both the last two items, the 
present defendant himself applied for and 
obtained a certificate in 1913 from the Col- 
lector certifying that the property was his, 
and as the consent of the trustee of the tem- 
ple was required before the certificate could 
be granted, the defendant gave such a con- 
sent himself. This fact seems suspicious 
and requires explanation, but looking into 
the matter, it is clear that a full enquiry 
was held before the Tahsildar and the pre- 

Sent plaintiffs were represented. The whole 
matter was properly advertised by notice 
and there was no secrecy of any kind and 


. the objections taken now were open to the 


plaintiffs then and were apparently taken. 
The result of that enquiry was that certi- 
ficates were granted and I can see no reason 
for holding that they were not properly 
granted, 

This appeal, therefore, fails in respect of 
these three items. 

There is another point raised by the ap- 
peal, that the learned Judge wrongly direct- 
ed that, in taking the accounts which he 
ordered, the Official Referee was to take the 
actual figures appearing in the accotints 
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rendered by the» defendant as to receipts 
and disbursements as correct. It is argued 
that the direction should have been to ac- 
cotint for ali sums received by him and all 
sums which he, but for his wilful default, 
wotld have received; and it was argued that 
the accounting period should not have been 
confined to the period during which he was 
trustee but should go back to 1893. It was 
in order to make it clear that that was not 
his intention that the learned Judge gave 
the direction in question. I think the direc- 
tion is substantially correct. It is, bow- 


ever, said that one book of account produced - 


by the defendant shows the receipt by him 
of certain ground rents in respect of, Para- 
cheri property while the account on which 
the Official Referee's report is based and 
which he, it is said, has taken under the 
direction as conclusive does not bring in 
these Paracheri ground rents. If this be so, 
I think the Official Referee's report is wrong 
to this extent, for the direction given by 
the learned Judge does not prevent him 
from taking a figure from one account, and 
if he finds that it has not been brought into 
another account, from correcting the second 
account accordingly. Further, there is a 
direction in clause 3 (5) of the decree herein 
that an account of all recent and quit-rent 
not collected for six years before the suit be 
taken ; and in so far as the 
rents were due for the period of six years 
before the suit, if it can be shown that they 
were not included in the accounts on which 
the Official Referee based his report, they 
can in my view be brought into the account 
of quit-rents not collected because the de- 


fendant should not be allowed to say that he ` 


had collected them and not accounted for 
them in his account. In my judgment, ff 
the facts be as ¢tated and these quit-rents 
although received have not been taken into 
account by the Official Referee, plaintiffs 
are entitled to have that account corrected 


to that extent, and if that matter cannot be . 


agreed between the parties, it must go back 
to the Official Referee for a further amend- 
ed report. EC 

In pursuance of the judgment, a scheme 
has been prepared, passed and afted upon 
for the last 18 months. The respondent's 
Vakil objects to the scheme mainly on the 
ground that an advisory board, if constitut- 
ed under the scheme, would impose some 


Paracheri - 


control over him as trustee. We asked the 
learned Advocate-General his view on the 
desirability of such a«clause in such schemes, 
and in his capacity as Advocate-General 
he attended before us and stated his view 
to be that where possible such a clause 
should be avoided in similar schemes, because 
it had been his experience that it invariably 
led to friction* and generally to litigation. 
Speaking for myself, I quite agree with what 
he said, because I think that, where a here- 
ditary trustee has been appointed and the 
control of the charity left in him and the 
Legislature has not thought fit to take away 
from him the control or administration of 
the trust, it is not for the Court, because it 
may think that it is undesirable that 
charitable funds should be administered by 
one man without control or even without 
audit, to impose a control which was not a- 
part of the original trust. But the Court 
has very wide powers under section 92 of 
the Civil Procedure Code and the circum- 
stances under which those powers should be 
exercised are very clearly stated by the 
Privy Council in Mahomed Ismail Ariff 
v. Ahmed Moolla Dawood (x), in the 
following words: ‘In giving effect to the 
provisions of the section and in appoint- 
ing new trustees and settling a scheme, 
the Court is entitled to take into consider- 


-ation not merely the wishes of the founder, 


so far as they can be ascertained, but also : 
the past history of the institution, and the 
way in which the management has Leen 
casried on heretofore, in conjunction with 
other existing conditions that may have 
grown up since its foundation. It has also 


‘the power of giving any directions and lay- 


ing down any ‘ules which might facilitate 
the work of management, and, if necessary, 
the appointment of trustees in the future." 

On the facts of this case and particularly 
in view of what has happened since this 
judgment and the findings of Phillips, J., in 
the application to appoint a Receiver in this ` 
matter, it is quite clear to me that the pre- 
sent defendant is not a fit person to be left 
as trustee Without control and, in fhy view 

LU . 


(1) 35 Ind. Cas. 30; 43 C. 1085 at 6, rier: I4 A, 
L. J 74x; (1916) 1 M. W. N. 460; 30 C. W. N. 1118: 
20 M. L. T. 110; 18 Bom. L. R. 611 ; 31 M.L.]J. 
290; 24 C. L. J. 198; 4 L. W 269; 9 Bur. L. T, I41; 
8. L. B. R. 517; 43 I. A. 127 (P. C). 
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the scheme as settled errs, if at alf, in not 
being stringent’ enough but tbe plaintiffs 
in this suit have not asked for it to be altered 
and I think it may well stand. There are 
one or two Dor alterations in the scheme 
which have practically been agreed to in the 
course of arguments by both sides and we 
"propose to alter the scheme to that extent 
and my brother Odgers, J., has accordingly 
drafted the scheme as altered and the scheme 
will be altered accordingly. 

I think that the same order should be 


made as to costs as was made by Kumara- - 
swami Sasrti, J., viz., that costs of both par- ` 


ties as between Vakils and their client of the 
appeal and the memorandum of cross-appeal 
do come out of the temple fupds. l 

Odgers, J.—This is an appeal from a 
judgment of Kumaraswami Sastri, J. "The 
suit was brought in 1915 by two worship- 
pers of the Adipureswarar and Adikesava- 
perumal temples in Chintadripet, for the 
removal of the defendant, who is an heredi- 
tary trustee of these temples on the ground 
of various acts of misfeasance. The suit 
was accordingly dismissed on the plaintiff's 
evidence by Coutts-Trotter, J. This was, 
however, reversed on appeal and the case 
was remanded for trial. From the decree 
on remand this appeal is brought and is 
confined to three items of property. Chin- 
tadripet is a Shrotriem. In August 1787 
a Cowle was granted by Government to two 
persons who were ancestors of defendant 
giving them the village of Chintadripet by 
way of Shrotriem for the support of the tew 
ple in question. A quit-rent was imposed 
on all lands and houses in the village aud the 
Shrotriemdars were authorised to let out or 
dispose of the vacant lands for the benefit 
of temples. 

The first item we are concerned with is 
the Nariengadu Paracheri. This is referred 


toin paragraph ro (d) and (e) of the plaint. It ` 


must be premised that the defendant became 
a joint trustee of the property in 1919 along 
with pne Parthasarathi. The defendant 
became. a co-trustee in I912. From I875- 
1881 the edefendant’s father, one? Rajago- 
pal, was the Sole trustee. The t«ànsaction 
relied on by the appellants to make defend- 
ant liable in respect of this property is 


evidenced by Exhibits F, G, K and M, Ex-. 


- hibits F and G are a declaration and a cer- 
tificate granted by the Collector te Rajago- 


pal on his petition dated 22nd April 186r- 
(Exhibit H) in 1861 of a piece of ground. 
bounded on the north by “a ground belong:. 
ing to Chintadripet Pagoda” and subject:to: 
payment of quit-rent to the temple trustees. 
Ihe certificate was issued on 60 days notice. 
and the consent of the then Shrotriemdar,: 
Venkatapathi Naidu, was obtained (Exhibit. 
J). Exhibit K is a similar certificate in. 
respect of a part of the same ground granted. 


- to Rajagopal in 1863, as is Exhibit M a simi- 


lar but earlier certificate dated 1858. Now 
it is said that the defendant is liable for the 
misfeasance of the then trustee, Venkata- 
pathi Naidu, in allowing these properties be- 
longing to the temple to be thus alienated to. 
Rajagopal, the defendant's father. It cannot 
be conclusively established that the lands 
covered by certificates referred to were ori- 
ginally temple lands. I think with Coutts- 
Trotter, J. that they very probably were. 
Mr. Narasimha Ayiangar, however, con:ends 
that this being a family trust and the .de- 
fendant being a member and an undivided 
member of this family, he is in the position 
of a trustee all the time, even prior to the. 
period he became an actual trustee, joint or 
sole. He relies strongly on a passage in. 
Ramanathan Chetty v. Murugappa Chetty 
(2) where it is said that the co-trustees in a 
family trust all form but one collective 
trustee and must execute the duties of their 
office in their joint capacity. ` The case was 
really one as to the validity of a scheme of 
management by turns which had been go- 
ing on for 19 years and the judgment of the 
Privy Council in appeal in Ramanathan 
Chetti v. Murugappa Chetti (3) makes this 


~ quite clear, as their Lordships there held 


that the appellant was bound by this.user. 
Ido not see, apart from the question of evi- 
dence as to whether these lands were origin- 
ally temple property, how the defendant 
canbe made liable for these alienations. 
He is the adopted son of Rajagopal and. 
was born in 1896 long after these transac- 
tions took place. Even assuming that de, . 
fendant was in law a trustee from his birth, 
the English Law is that a trustee is only 
liable for the defaults of his co-trusteein three 
e 


2) 27 M. 192 at p. 199; 13 M. L. J. 341. " S ~ 
3) 29 M. 285; 10 C. W, N. 825; 33 I. A. 1391 1 M. 


. Ja T. 327; 3 Az Le J. 707; 4 .C. Te J 1897 16 M, Ly 
. J -2653 8 Bom. LR 498(B.Q). |... e E 
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cases, (a) where he has handed the trust prop- 
erty to him without seeing to its proper 
application,*(b) where he allows him to re- 
ceive the trust property without making due 
enquiry as to his dealing with it, (c) where he 
becomes'aware of a breach of trust and abs- 
tains from taking the needful steps to pre- 
vent it or to obtain redress for it. None 
o these are proved here and, moreover, in 
Kolta  Tholasingam Chetty v. Vedachglla 
Atyah Lu it was held that failure to 
get possession of the corpus or income 
of trust property falls within the ordinary 
law.of limitation. Trustees are relieved 
from indefinite liability except in 
cases of fraud or fraudulent breach of 
trust or cases in respect of trust property 
or the proceeds thereof still retained by 
trustees or previously received hy them and 
converted to their own use. I hold with 
Coutts-Trotter, J., that a succeeding trustee 
may acquire a good title from an outsider 
as against the trust, provided the former was 
not a party to the original misappropriation. 
The worshippers who filed a previous suit 
(Original Suit No. 20r of 1881) in which a 
good deal of the ground in this suit was gone 
over, did not then allege that this property 
was temple property misappropriated by 
the trustees. I think that where a tran- 
saction has remained unchallenged for over 
50 years and where the managing trustees 
at the date of the transaction are dead, the 
onus is on the plaintiffs to upset it on the 
ground of fraud or breach of trust. This 
onus, I cannot say, they have discharged 
and I, therefore, agree with the learned Trial 
Judge on this item. l 

The next item is ro (/), the Bazaar in 
Swamy Pandaram Street. It consists of 
I5 shops but by Rajagopal sometime be- 
fore 1881 as they are referred to in the plaint 
of 1881 suit. [Paragraph 11 (c) in that 
suit]. The exhibits relied on are N, O, P, Q. 
The first is a petition by defendant for 
grant of a certificate and is dated atb 
. June 1913, on the ground that appellant 
had been in possession for about 150 years. 
P. is the certificate , dated July 1914 
and Q is the consent of the „defendant 
as trustee to the issue of a certi- 
ficate to himself. The shops were 
always private property and there is no 
Wa 42 Ind Cas. 544; 41 M 319; (1917) M. W. NG 

L. W 523; 22 M. In T 388, 


record that this land was vacant land at 
any particular time. "There was an objec- 
tion lodged to the gerant of the certificate 
(Exhibit GGG). 'The  Tahsildar decided 
after hearing the objections $o grant the 
certificate on the ground that there was 
evidence that all these properties have long 
been dealt with as private property of the 
applicant and ‘his ancestors. In the judg- 
ment in the suit of 188r (Exhibit D) there 
is no declaration in favour of plaintiffs in 
respect of these Bazaars granted from 
1889—1892 by Varadiah (trustee from 1881 
to 1910) in his private capacity and not as 
trustee. Contrast Exhibit XXVI series. 
I cannot hold that it is established that the 
land was eves temple property encroached 
upon by Rajagopal for building the Bazaars. 
I also think the matter is res judicata but I 
rest my decision on the evidence. 

The last item is xo (A) r'ro, Mangapathi 
Naick Street. It is alleged that this site 
over which the same superstructure was 
built by defendant belongs to the temples. 
In the 1881 suit, plaint paragraph rr 
(a) where the allegation is that defend- 
ant (Rajagopal) ro years ago, (t. e., about 
1871) built this house for his con- 
cubine and opened a window in a portion 
of the house projecting into portion 
of the temple. Mr. Justice Innes who tried 
the suit on the Original Side directed the 
window to be closed and the encroach- 
ment (2 feet x 8} feet) to be removed. On 
appeal the Advocate-General abandoned the 
crtler as to encroachment and the decision 
for closing the window was upheld, the owner 
of the house being treated as a stranger 
whose acquisition of an easement the trustees 
were botind to resist. The judgments in 
both the original suit and the appeal are 
silent as to the site being the property of 
the temple.’ 

The Exhibits concerned are V, CC (cer- 
tificate, dated April r9g14) DD and EE. 
This grant was dealt with at the same time 
and ih the same manner as the previous 
one, [7.e. 10 ( f)] ; there were objections and 
the objections were heard. The Same re- 
marks appty and for the same reasons I 
hold, the case for the appellants must fail, 

As to the accounts I agree with the order 
proposed by my Lord and I*do not propose 
to add anything to what he has said. I 
also agree with what has been said about 
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the scheme settled by Kumaraswami Sastri, 
J., in this case. I have re-drafted the scheme 
accordingly and it is appended to this judg- 
ment. . 
I agree as &o the order as to costs. 
V. N. V. Decree modified, 
N. H. 


CALCUTTA HIGH COURT. — 
APPEAL FROM ORIGINAL ORDER 
NO. 125 OF 1921 IN ORIGINAL CIVIL 
Sort No. 562 oF 1621. 

January II, 1922. 
Present:—Sir Lancelot Sanderson, Kr, 
Chief Justice, and Justice Sir Thomas 

Richardson, KT. 
NAGENDRA NATH CHOWDHURI— 

DEFENDANT—APPELLANT 
OTT d 
ERALIGOOIL COMPANY, I/rp.— 
PLAINTIFF—RESPONDENT. 

Leiters Patent, (Cal) 1865, cl  i2—"'Swit 
for land,” meaning of—Specific performance 
of agreement to sell Land, suit for, if included 
— Agreement made in Calcutta $n respect of land 
in  mufussil— High Court, Original Side, Juris- 
diction of—Recewer, appointment of —Discretion of 
Court—Statutes, construction of. 


A suit for specific performance of an agreement 
- made in Calcutta to sella tea estate in Assam 
and to recover a sum of money said to be due 
from the defendant to the plaintiff by reason eof 
that agreement, is not a ''suit for land” within the 
meaning of clause r2 of the Letters Patent and 
the High Court in its Ordinary Original Juris- 
diction has poswer to entertain the suit and to 
make an interlocutory order appointing a Receiver 
of the property. Ip. 94, col. 2.] TN 

The question whether a Court has jurisdiction 
to entertain a suit should be decided before an 
order is made appointing a Receiver in the suit. 
[p. 93, col. 1.] : 

The question of the appointment of a Receiver 
ina suit is a matter forthe discretion of the 
` Judge—a discretion which must be exercised 
JudiciaMy and upon well-recognised ^ principles. 
(p. 94, col. 1.) e 

In constsuing a Statute it is necess@ry for the 
Court to give the natural meaning tp*the words 
which are used, and if it is thought advisable to 
include cases which are not covered by the words 
of the Statute. it is not for the Court to strain 
the language of the Statute so as to include 
them, but itis the function of the Legislature to 
amend the Statute, and the same principle applies 
to the construction of a Charter. [p. 94, col. 2.) 


Appeal from an order of by Mr. Justice: 
Greaves. 

Mr. H. D. Bose (with him,Mr. 4. N. 
Chaudhuri), for the Appellant. 

Mr. Langford James, for the Respondents. 

JUDGMENT. d 

Sanderson, C. J.—This is an appeal 
from the judgment of my learned brother 
Mr. Justice Greaves whereby he appointed 
a Receiver ina suit upon an application 
of the plaintiff Company. The suit was 
brought by the plaintiff Company pray- 
ing that the defendant might be ordered 
and decreed to carry out the agreement 
referred to in the plaint and to execute 
and register the conveyance and for a 
decree for the sum of Rs. 88,280, being 
the expenses incurred by the plaintiff 
Company in carrying on the estate from 
the rst January 1920 to the r4th Jan- 
uary 1921 and for the sum of Rs. I,500 
per week from the r4th January Toart 
until the defendant would take  posses- 
sion of the said estate less the sum 
which is referred to in the prayer and 
for tbe sum of Rs. 7,800 oddas interest 
or by way of damages, or, in the alter- 
native, in the event of the Court deciding 
that the plaintiff Company was not  en- 
titled to specific performance for damages. 

It appears that the Company was 
catrying on the business of tea planters 
in Assam and owned and worked an estate 
in Assam known as the Eraligool Tea 
Estate. It was alleged in the plaint 
that the defendant agreed to purchase 
the estate for Rs. 2,25,900, the purchase 
to date from the rst January 1920. the 
work on the estate until the completicn 
to Le carried on by the plaintiff Company 
which was to be reimbursed oy the de 
fendant for all expendifure as from 
the Ist January 1920. It was agreed by. 
the learned Counsel that the agreement 
was made in Calcutta The piaint further 
alleged that on the 5th August 1920 
the Attorneys of the defendant sent to 
the plaintiff Company’s Attorneys a deed 
of conveyance prepared from a draft 
which had_been accepted by the plaint- 
iff Company, duly stamped and engrossed 
and the plaintiff Company opproved the 
said deed and called upon the defendant 
to complete the same. It was then 
alleged that in spite of repeated demands, 
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although the defendant admitted his lia- 
bility to executé the said conveyance, 
he refused so to do. The plaint set out 
the amount of money which the plaint- 
iff Company expended in carrying on the 
work since the Ist January 1920. 

The written statement, amongst other 
matters, referred to certain representations, 
which it was alleged had been made on 
behalf of the plaintiff Company and which, 
it was said, induced the defendant to send 
the conveyance to the plaintiffs’ Attorneys 
and stated that the defendant had never 
intended to complete the transaction 
without a satisfactory investigation of 
title; that the defendant  beieved that 
the plaintiff Company was unable to con- 
vey about roo acres of the entire land of 
the estate and that consequently, by 
reason of such shortage, the plaintiff Com- 
pany was not entitled to spectfic performance 
orto damages. The main point, which was 
argued in this Court, was that this Court 
on its Original Side had no jurisdiction to 
try the suit and that consequently, inas- 
much as the learned Judge had no jurisdic- 
tion to entertain the suit, he had no 
jurisdiction to appoint a Receiver. The 
learned Counsel for the defendant argued 
that the learned Judge ought to have tried 
anissue as to whether this Court on its 
Original Side had jurisdiction to entertain 
the suit, before he decided to appoint a 
Receiver. 

We have not the advantage of any 
judgment of the learned Judge and I 
cannot ascertain to what extent the learn- 
ed Judge considered the question 
whether the Court had jurisdiction to 
entertain the suit. I agree with the learn- 
ed Counsel that it would have been more* 
satisfactory, to say the least, if the learned 
Judge had decided the question whether 
the Court had jurisdiction to entertain the 
suit before he made an order appointing a 
Receiver. Ido not propose, however, to 
accede to the learned Counsel's application 
to remand this question to the learned 
Judge, because, in my judgment, it would 
bean unnecessary waste of time and money. 
The matter has been fully argued eand at 
considerable leugth in this Court by the 
learned Counselfor the appellant, and in 

. view of that it seems to me that it would 
not.be right for us to remand this matter 


to the learned Judge'in order that he 
might try theissue which the learned Coun- 
sel argued ought to have been tried in the 
first instance. 


The main question, therefore, is: Had 
this Court jurisdiction to entertain 
the suit? It is said that this is a 


“suit for land,” and consequently, inasmuch 
as the land im question is in Assam and 
outside the local limits of the Ordinary 
Original Jurisdiction of the High Court, the 
High Court had no jurisdiction to entertain 
the suit having regard to the terms of 
clause 12 of the Letters Patent, which 
provides that “The High Court in the 
exercise of its Ordinary Original Civil 
Jurisdiction shall be empowered to receive, 
try, and determine suits of every descrip- 
tion, if, in the case of suits for land or 
other immoveable property, such land or 
property shall be situated,, within the local 
limits of the Ordinary Original Jurisdiction 
of the said High Court.” If we give to 
those words, "suits for land," their ordinary 
meaning in the English language, to my 
mind, it is clear that this suit does 
not come within the meaning of those 
words. But the learned Counsel for the 
appellant drew our attention to certain 
cases which have been decided by this Court, 
which go to show that the words, to which: 
J have referred, are not to be confined to 
suits for the recovery of land or for the re- - 
covery of possession of Jand; and, the latest 
case, to which our attention was drawn, 
wasethe case of Sudamdih Coal Co. Lid. v, 
Empire Coal Co., Lid. (1). In that case 
the plaintiff Company and the defendant 
Company, who had their registered offices in 
Calcutta, were *the owners of adjoining 
collieries, situate in Sudamdih in the Dis- 
trict of Manbhum in the Province of Bihar 
and Orissa. The boundary between. the 
plaintiffs’ and the defendants’ properties 
was demarcated superficially by pillars. It 
was alleged by the plaintiffs, but denied by 
the defendants, that the plaintiffs had ‘le t 
as a protection a barrier of «twenty-five feet 
along the eaStern boundary of itg property: 
and the suitevas brought for damages for 
coal which the plaintiffs alleged the defend- 


ants had extracted ` and th substantial 


question in dispute in that case was whether 


(1) 31 Ind, Cas. 5814 42 C. 942. 
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the plaintiffs or the defendants were the 
„owners of the coal in question. 

The learned Chief fustice, Sir Lawrence 
Jenkins, said this:—‘‘ The matter in dis- 
pute here rtlates to a mining property 
outside the jurisdiction so defined. But on 
behalf of the plaintiff it is” contended 
that, having regard to the pleadings it 
“cannot be said that it is a suit for land or 
other immoveable property, The question 
is what was intended by that expres- 
sion, It appears to. me that it was 
nota mere formal test that was pro- 
posed—a test to be determined by the 
precise form in which a suit might 
be framed but that regard was to be had 
‘to the substance of the suit, and I can- 
not help thinking that the particular ex- 
‘pression was used, because there was ‘its 
'ejuivalent in the Civil Procedure Code 
of 1859, section 6," He. then went on to 
say: “ The course of decisions on the 
Charter shows that the description cannot 
be limited to suits for the recovery of 
land in its strict sense, and as to that 
there can be no dispute ; and, running on 
‘parallel lines with that, we find the Code 
-of Civil Procedure of 1859 developed in 
1877, so as to embrace a number of topics 
‘which perhaps would not in strictness 
"beregarded as suits for land, and it is 
‘instructive to observe what: they are." 
"''fhe learned Chief Justice then described 
- he suits which are included in the sec- 
tion: of the Civil Procedure Code -which 
‘he was discussing and he concludede by 
‘saying: ‘Therefore, it seems to me that 


‘we are not giving a construction that is 


‘opposed to the general, trend -of legal 
‘thought if we hold that swits for land 
"nt any rate extend to a suit of this 
‘kind, which is a suit for compensation 
‘for wrong to land, when, as I hold to 


“be the case here, the substantial question . 


‘is the right to the land.” Itis not mece:- 
‘sary for me to express any opinion 
‘about that case, because, in my judgment, 
that case doés not cover fhe present 
‘one, for K is clear to me that the sub- 
‘stantial question between the parties in 
this case is not the right to the land. 
"Ihe words in clause 12, if we give to 
them their hatural meaning, in my judg- 
ment, cannot be said to cover this suit, 
which is a suit’ for specific performance 
E 
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of the agreement, which was made 
in Calcutta, and to recover a sum of 
Rs. 88,000 odd said to be due from the 
defendant to the plaintiffs by reason of that 
agreement, Some decisions, such ds those 
referred to by the learned Chief Justice 
in his judgment in the above-mentioned 
case, seem to have extended the operation 
of the clause in question beyond the natu- 
ral meaning of the words “ suits for land," 
but I am not prepared to put an inter- 
pretation upon these words, which, 
as far as I know, has never been 
given to them hitherto and which, in 
my judgment, having regard to the natural 
meaning of the words, is not justified. 
The case of Land Mortgage Bank v. 
Sudurudeew Ahmed (2), is an authority 
against the contention of the learned’ 
Counsel for the appellant. In my judg- 
ment, it cannot be too clearly laid 
down that in construing a Statute it 
is necessary for the Court to give 
the natural meaning to the words 
which are used, aud if itis thought 
advisable to include cases which are not 
covered by tae words of the Statute in 
their natural meaning, it is not for 
the Court to strain the lauguage of the 
Statute so as to include them, but it 
is the function of the Legislature to 


amend the Statute, .and the same 
principle: applies to the construction 
of tie Charter. In my judgment, 
this is not a suit for land within 


the meaning of clause r2 of the Letters 
Patent, and the Court had juris lic- 
tion to entertain the suit having regarJ 
to the fact that the azreement, which it 
1s sought to enforce, was made in Calcutta. 
To my minl, that really disposes of tnis 
case. e 
The other point, to which the learned 
Counsel for the appellant referred, was that 
the learned Judge ought not to have ap- 
pointed a Receiver, inasmuch as the plaintitfs 
were themselves in possession of the laud 
and could goon managing the property as 
they had in the past. But this was a 
matter for the discretion of the learned 
Judge—a discretion, which, no doubt, must ` 
be exercised judicially and upon well recog- 
nised principles.  Havinz regard to the - 
facts of the case, and especially having 
(2) 19 C, 358; 9 Ind. Dec. (N. s.) 683. ^ ^ 
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regard to the alleged liability of the de- 
fendant under the agreement to reimburse 
the plaintiffs for the money which the 
plaintifs had to expend upon the estate 
after the rst January 1920, the fact, that 
the defendantis alleged to have recognis- 
ed his liability by paying a sum of 
Rs. 5,000 on or about the z6th August 
I920 and to the fact that the defendant's 
Attorneys sent the conveyance to the plaint- 
iffs Attorneys, itcannot be said that the 
learned Judge was wrong in exercising his 
discretion in the appointment of a Receiver. 
The case of Gibbs v. David (3) may be 
referred to in this connection. I do not 
mean to say that the facts in that case 
are on all fours with the facts in this case; 
but it is useful for ascertaining the prin- 
ciples upon which a Receiver may be 
appointed. 

For these reasons, inmy judgment, the 
learned Judge’s order should be upheld 
and the appeal should be dismissed without 
costs, 

Richardson, J.—I agree. The suit is 
brought by the vendors for specific per- 
formance of an agreement made in Calcutta 
to sell a tea estate at Eraligool in Assam 
and the main question which now arises is 
whether the suit isa suit for land within 
the meaning of clause 12 of the Latters 
Patent. If so, the land baing outside the 
local limits of the Ordinary Original Juris- 
diction, the Court had no power to entertain 
.the suit in that jurisdiction, and, therefore, 
no power to make the interlocutory order 
appointing a Receiver of the property, 
from which this appealhas been preferred 
by the defendant. The question perhaps 
assumes more importance now than if 
may originally have.done, because, we are 
informed, that @learned Judge, other than 
the learned Judge who made the order, 
has in the meanwhile given the Receiver 
leave to sell the property. 

To the best of my judgment, on the 
argument addressed to us, this is not a 
“suit for land”, either within the natural 
meaning of those words or within the 
meaning which has been given to them 
in previous decisions of this Court. It 
has been held that a suit in the nature 


(8) (1875) 20 Eq. 373i 44 la J, Ch. 770; 33 In 
T. 298; 23 W. R. 786. i ! 


of a suit by a purchaser for specific per- 
formance is a suit for land: Sreenath Roy 
v. Cally Das Ghose'(4), There, however, 
the claim for specific performance was not 
pressed. On the other had, in Land 
Mortgage Bank v. Sudurudeen Ahmed ( 2) 
it was held in reference to a vendor's suit 
that it was not a “suit for land." Itis 
sought to distinguish that case on the 
ground that at the beginning of the 
judgment, where the facts are set out, it 
was expressly stated that the title was 
not in dispute. Mr. H. D. Bose, appear- 
ing for the defendant, referted us to the 
plaint in the present case, where the 
plaintiffs describe themselves as the owners 
and workers of this Tea Estate. He also 
referred us to paragraphs 4—13 of the 
written statement where a question is 
raised as to the title of the plaintiffs in 
respect of about.roo acres out of the I,500 
which form the subject-matter of the 
agreement. But nothing can be decided 
in this suit between vendor and purchaser 
which will directly affect the land or bind 
third parties who may have or may claim 
rights therein adverse to those of the 
plaintifis, The title, if it comes in question, 
will come in question incidentally with 
reference to the main issue whether the 
defendant should or should not be 
held to his bargain, but whatever the 
result of the suit may be as between the 
plaintiffs and the delendant, as against 
third parties, the existing title, whether 
it femains in the plaintiffs or passes to 
the defendant, will remain precisely what it 


.now is. If the title passes, the defendant 


will step into éhe shoes of the plaintiffs. 
We are asked to apply the test indicated 


‘by Sir Lawrence Jenkins, C. J. in Sudam- 


dih Coal Co., Lid. v. Empire: Coal Co., 
Lid. (1), but, in my opinion, the suit cannot 
be regarded as being in substance a ''suit 
for laad ” within that test. 

I have said that the agreement. was 
made in Calcutta and I gather that the. 
agreed priee was to be paid in Galcutta. 
'There is nọ dispute, therefote, that if 
the suit is not a suit for land, leave was 


properly given to institute. it on th 
Original Side, < 


(4) 5 C, 82; 2 Iud, Cas, (x. s.) 664, 
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On the other point which was argued, 
I agree with my Lord that the learned 
Judge having seisin of the suit, it was 
open to him, in the exercise of his discre- 
tion, to appajnt a Receiver. 

In the result the appeal should, in my 
opinion, be dismissed. 


B, N. | # 


Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Cvt, REVISION No. 218 OF 1921. 
July 13, 1922. 

Preseni:—Mr. Justice Duckworth. 
Mussrs. SINGER SEWING MACHINE 
COMPANY— APPLICANT 

l YENSUS 
MAUNG TIN—RESPONDENT. 
Contract Act (IX of 1872), 5. 74, applicability 
of—Security deposit against breach of contract — 
Forfeiture. 


Neither section 74 of the Contract Act, nor 
the principles of law laid down in decisions dealing 
with promises to pay specified sums inthe case 
of breach of contract, apply to cases of forfeiture 
of deposits for breach of stipulations, even when 
some of them are but trifling, while others are 
mot, Insuch cases the rule is that, where the 
instrument refers to a sum deposited as security 
for performance, the forfeiture will not be inter- 
fered with, if reasonable in amount. [p. 97, cal. 1.] 

Manian Patter v. Madras Railway Com- 
pany by its Agent and Manager, 29 M. 118; 16M L. 
J. 37, Wallis v. Smith, (1882) 21. Ch. D, 243 at p. 
258; 52 L. J. Ch. 145; 47 L. T.,389; 31 W. R. 214, 
Cooper v. London Brighton and South Coast 
Railway Company,(1879) 4 Ex. D. 88; 48 L. J. Ex. 
434; 40 L. T, 324; 27 W. E. 474, followed. 

Civil revision of the order passed by 
the Township Judge, Kyauktan. 

Mr. Clifton, for the Applicant. 

JUDGMENT.—The respondent sued the 
applicant Company to recover his security 
money, deposited with them in terms of his 
serv ce agreement, viz, a sum o4 Rs, 82-8-0, 
The lower Court, sitting as a ,$mall Cause 
Court, found the total sum to be Rs. 84-2-0, 
disallowed „a sum of Rs. 35, and gave a 
decree for Rs, 49-2-0, though the Company 
claimed that they had rightly forfei.ed 
this balance to themselves, 


The case has been heard ex parte in this 
Court. It only concerns, as stated, the 
small sum of Rs. 49-2-0, but the matter is 
important as it affects thee contractual 
telationship of the applicant Company with 
their employees. The respondent, Maung 
Tin, was an employee of the Company, 
entrusted with sewing machines for sale, 
under an agreement. According to the 
rules of the Company he had deposited some 
ofethe security money, which he had to 
deposit, with the Company. As a matter 
of fact, he had deposited a nett sum of 
Rs. 82-8-0. Before he left the Company’s 
service, there was a shortage of Rs. 226 and 
the Company had to expend Rs. 30 in 
travelling expenses, for checking and verify- 
ing. the respondent’s accounts. Respondent's 
surety, his father, paid up the deficit, and 
respondent agreed that a sum of Rs. 30 for 
the travelling expenses should be debited 
to his deposit with the Company.. 


The Company admitted that, with 
interest, his deposit account totalled 
Rs. 84-2-0, out of which a sum of Rs. 5 
was deducted for his Fidelity Bond, as well: 
as the said sum of Rs. 30. They claim to 
forfeit the balance Rs. 49-2-0 as pactional 
damages under respondent’s service agree- 
ment, Exhibit 2. This was their reply to 
his suit. It is quite obvious that respond- 
ent was rightly debited with the Rs. 35 
deduction. He clearly agreed to the deduc- 
tion of Rs. 30, though this was contested 
by him, and I fully indorse the lower 
Court’s finding on this matter. In this 
application the sole question is, whether 
the lower Court was right in disallowing 
the Company from forfeiting to themselves 
the balance of Rs. 49-2-0 in terms of clause 
(b) of the second condition on the back of 
the service agreement, "Exhibit 2. The 
relevant portion of this runs :— 

“Provided that, in case of any failure on 
the part of the employed affecting his 
honesty or fideity, then the sums deposited, 
and other moneys in the hands of the 
Company, belonging to the employed, or 
the balance of such sums, and other 
moneys,e are to be forfeited to the 
Company as sehen damages, notwith- 
standing that other security may be held 
by the Company.” ' 
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Now, this is quite clear, It is part and 
parcel of respondent’s service agreement. 
It isnot in the nature of a penalty, and 
the forfeiture was quite lawful and within 
the Company’s rights. It is laid down in 
the case of Manan Palter v. Madras 
Railway Company by its Agent and Manager 
(I), a case which approved the well known 
English cases of Wallis v. Smith (2), and 
Cooper v. London Brighton and Soyth 
Coast Railway Company (3), that neither 
section “74 of the Contract Act, nor the 
principles of law laid down in decisions 
dealing with promises io pay specified sums 
in the case of breach of contract, apply to 
cases of forfeiture of deposits for breach of 
stipulations, even when some of them are 
but trifling, while others are not. In such 
cases the ru:e is that, where the instrument 
refers to a stim deposited as security for 
performance, the forfeiture will not be in- 
terfered with, if reasonab e in amount. 

Respondent had undoubtedly been un- 
faithful and dishonest, and had broken his 
agre.ment. The Company was legally 
entitled to damages for loss of service and 
dishonest employment, apart from out-of- 
pocket expenses. 

The lower Court was wrong in disallow- 
ing this amount, solely because the Com- 
pany had been re-paid their out-of-pocket 
expenses. This is a good ground for Revi- 
sion under section 25 of the Provincial Small 
Cause Courts Act. 

I allow the application, reverse the lower 
Court’s judgment giving respondent a decree 
for Rs. „9-2-0 against the Company, and 
dismiss the respondent’s suit with costs in 
full in the lower Court, and in this Court 
on the uncontested scale. 

W. C. A. 

e Application allowed. 


(1) 29 M. 118; 16 M. L. J. 37. 

(2) (1882) 21 Ch. D, 243 at p: 258; 52 L. J. Ch. 
145] 47 L. T. 389; at W. R. 214. 

(3) (4879) 4 Ex. D. 88; 48 L. J. Ex. 434; 40 I^ 
T. 324; 27 W. R. 474. 
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ALLAHABAD HIGH COURT. 
Seconp Civi, APPEAL No. 28 OF 1921, 
May 5, 1922. 

Present .—Mr. Justice Gokul Prasad and 
Mr. Justice Stuart. 

KUNDAN LAL—DEFENDANT— 
APPELLANT 

. versus l 
KHEM CHAND AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Provincial Insolvency Act (111 of 1907), s. 22 
— Application for declaration of tiile to property 
advertised for sale as. insolvent's— Application 
beyond time—Subsequent suit for declaration, main- 
tainability of. 


In order to debar a person from suiug fora 
declaration of „his title to property which is 
advertised for sale by the Receiver of an insol- 
vent'sestate as the property of the insolvent, 
it is necessary to establish that he has in effect 
pursued a remedy under section 22 of the 
Provincial Insolvency Act. The fact that he 
made an application purporting to be one under 
that section after the expiry of the period of 
limitation prescribed by the section, would not 
amount to pursuing a remedy thereunder. 
[p. 98, col. 1.] 

Second appeal from a decree of the 
Subordinate Judge, Mainpuri, dated the 
rh of May 1920, reversing that of 
the Munsif, Mainpuri, dated the 24th of 
January 1919. i 

Munshi Girdhari Lal Agarwala, for the 
Appellant. | 

Babu Saila 
Respondents. 


JUDGMENT.—This appeal arises out of a 
suit*rought by Khem’ Chand and others 
who had purchased certain property on the 
I8th of July 1908 from one Pokhar 
Prasad. Pokhar, Prasad was adjudicated 
an insolvent on the 30th of November 1917, 
Kundan Lal was appointed Receiver. Kun- 
dan Lal advertised the property purchased 
by Khem Chand and Chuni Lal from 
Pokhar Prasad in 1908 for sale as the 
property of the insolvent. Khem @hand 
and Chuni Lal then applied to the District. 
Judge uhder the provisions of section* 22 
of Act DL of 1907 for an order setting 
aside the proposed sale and a declaration 
that the property was theirs. This applica- 
tion was dismissed on the ground that it 
had not been filed within 21 days of the 
act complained of. Khem Chand and Chuni 
Lal subsequently, with the permission of 
the District Judge, instituted a suit against 


Nath Mukerji, for the 
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the Receiver and the insolvent for a declara- 
tion that the property jn question belonged 
.to.them. The suit has been decreed in 
their favour on the merits. In second 
appeal it is urged on behalf of the Receiver 
that the suit as brought by the plaintiffs 
must fail because they elected to pursue 
their remedy under section ,22 and their 
claim had been decided against-them and 
that, therefore, they could not file a separate 
suit wi h the same object. Relinaceis plac- 
ed on the decision in Pita Ram v. Jujhar 
Singh (i), but, accepting the law laid 
down in that decision, there.is no force in 
this appeal. In order to debar a person 
from taking his remedy in such a case by 
way of a regular suit it is nedesssry to es- 
tablish that he has in effect pursued a re- 
medy under section 22.” Here the plaint- 
iffs did not pursue their remedy under 
section 22, ‘Their remedy was by an appli- 
cation, made within zr days from the 
date of the order or decision complained 
of. They made no application within 21 
days from the date of tbe order or decision 
complained of. It is true they made an 
application after 2x days, but that appli- 
cation, although purporting to be an appli- 
cation, under-section 22, was from its very 
nature not an application under section 22. 
We, therefore, hold that in this case the plaint- 
iffs did not elect to pursue theirremedy under 
section 22 and, inasmuch as there was no 
determination on the merits before this 
suit was iustitated, they were within “their 
rights in seeking their remedy by a regular 
suit. We, therefore; dismiss this appeal 
with costs. . 


e | 
"W. C. A, Appeal dismissed. 


"Di 43 Ind. Cas 573; 39 A. 626. 
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ALLAHABAD HIGH COURT, 
SECOND Crvi, ÁPPEAL NO. 271 OF 1921. 
May 16,1922. œ 
PreseniL.—Mr. Justice Ryves and 
Mr. Justice Stuart. ` 
SINGH-—PLAINTIFF—APPELLANT 
versus 
Babu NANDAN SINGH. AND OTHERS 
-——DErENDANTS—AND: MUSAMMAT 

RAJ KALI—PLAINTIFE— RESPONDENTS. 

Jurisdiction— Civil and Revenue | Courts— Re- 
venue Court finding it has mo jurisdiction —Pro- 
cedure. 

When a Revenue Court finds that it has no juris- 
diction to try a suit, the proper procedure for it 
to adopt is to return the plaint for presentation 
“to pus proper Court: it ought not to dismiss the 
suit. 


Second appeal from a decree of the 
District Judge, Benares, dated the 29th of 
November 1920, confirming that of the 
Assistant Collector, First Cíass, Jaunpur, 
dated the yth of September 1920. >. 

Munshi Harnandan Prasad, for the Appel- 
lant. 

Maulvi Igbal Ahmed, for the Respondents. 


JUDGMENT.—This appeal arises out 
of the following circumstances :—The plaint- 
iff filed his plaint in the Revenue Court, 
heading it as a suit under section 160 of the 
Agra Tenancy Act. He then set out in his 
plaint the allegations on which he asked 
for relief from the Court. The Assistant 
Collector of the first class, before whom the 
case came on for hearing, was of opinion 
that the suit was not one under section 160 
of the Agra Tenancy Act, but was a suit for 
contribution by one judgment-debtor against 
others for the excess share which he had 
paid. He held that he had no jurisdiction 
to decide this suit and dismissed it. No 
evidence at all was recorded. The plaintiff 
appealed to the learned District Judge and 
the first ground of appeal taken by him was 
that, even admitting the fact that the suit 
was not cognizable by the Revenue Court, 
the Revenue Court ought to have passed 
an order for the return of the plaint. The 
learned District Judge held that he could 
not.decide the case as there were no ma- 
terials on the record on which-he could come 
to a detision, He held that section 197 of 
the Agra Tenancy Act was not mandatory, 
and under the circumstances he declined 
to interfere with the order of the Court below 
and dismissed the appeal. In second appeal 
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the plaintiff presses the third ground taken 
in his memorandum of appeal, namely, that 
the Court should have returned the plaint 
for present&tion to the proper Court. It 
seems to us that the Trial Court could cer- 
tainly have returned the plaint to the plaint- 
iff on finding that it had no jurisdiction to 
try the suit, but did not do so. In the same 
way the Áppellate Court, we think, could 
have done what the Trial Court could have 
done, and we think under the circumstarfces 
that this was the proper procedure for the 
Court to have adopted. Under the circum- 
stances, we allow the appeal and direct the 
learned District Judge to order the plaint to 
be returned Zo the plaintiff for presentation 
to the proper Court. The respondents will 
get their costs of this appeal. S 


. W. C. A. Appeal allowed. 


OUDH JUDICIAL COMMISSIONER/S 
COURT. 
MISCELLANEOUS APPLICATION No. 53 
OF I922. 

March I0, 1922. 
Present:—Mr. Daniels, A. T. C., and 
Mr. Lyle, A. J. C. 

Babu RAGHU INDRA PARTAP SAHI 
- —DEFENDANT 
. VE SUS 
Raja Saiyed ABU JAFAR— 
PLAINTIFF, 
Oudh Civi Digest, para, 272 (x1)— Legal Praci- 
foner's fes. é ; 
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MA,SAW 7. MAUNG SHWE GAN, ` 
Where a legal practitioner files his vakalat- 
nama before the date fixed for hearing but is unable 
to appear and conduct the case and the case is 


conducted by some other Jegal practitioner, the 
full fee should be taxed. 


Miscellaneous Appeal. 


Mr. Wasi Husan, for the Applicant. 
Mr. Bishambhar Nath Srivastava, tor the 
Opposite Party. | 


JUDGMENT.—The interpretation placed by 
the office upon clause (x?) of paragraph 272 of 
the Oudh Civil Digest is not correct. It is 
not necessary in order that the full fee should 
be allowed that the legal practitioner who 
files his vakalatnama before the date fixed 
for hearing should be the legal practitioner 
who appears and conducts the case at the 
hearing. It is sufficient if a legal practi- 
tioner has filed the vakalatnama before the 
date fixed for hearing and the respondent 
is represented on the date of hearing. Let 
full fee be taxed. 


Order accordingly. 
N. E. 


LOWER BURMA CHIEF COURT. 
SPECIAL SECOND CIVIL APPEAL NO; 256 
OF 1921. 
_ July 3, 1922. 
Present:—Mr. Justice Pratt. 
MA SAW--PLAINTIFF—APPEL[ANT 
VEYSUS 
MAUNG SHWE GAN AND ANOTHER 
DEFENDANTS—-RESPONDENTS. 
$ e 
‘tic’ Relief Act (I of 187%), s. 9—Swuit for 
Nen bere EE ated. 
ed—Possessorv title, acquisition of— Occupying and 
cleaving waste land. . 


M 


A possessory title acquired by occupying and 
clearing waste State land, is good against tres- 


too 
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passers, if not against Government, and such 
possessory titles have been consistently recognized 
by the Courts in Burma. P 100, cols. 1 & 2.] 

A suit, therefore, against a trespasser for pos- 
session based on a superior. possessory title 
obtained by clearing and occupying State waste 
jands is maintainable, and is a class of suit con- 
templated by section 9 of the Specific Relief Act 
as not barred by failure to sue for possession 
under the provisions of that section. [p. 100, col. 2.] 

Maung Naw v. Ma Shwe Dutot 30 Ind. Cas. 
772; 8 L.B. R. 227; 8 Bur, L. T. 191 (F. B), 
Gobind Prasad v Mohan Lal, 24 A. x57; A W. 
N. (1901) 204, Narayana Row, v. Dharmachar, 26 
M. 514, Ismail Aviffv. Mahomed Ghous, 20 C. 
834; 20 I. A 99; 6 Sar. P.C. J. 505; 17 Ind. Jur. 
321; 10 Ind. Dec. (N.s) 561 (P. C), Ali v. Pachu- 
bibi, 5 Eom. L. R. 264, relied on. 

Nisa Chand Gaia v. Kanchiwam Bagani, 26 C. 
579; 3 C. W. N, 568; 13 Ind. Dec. (N.s) 972, 
uot followed. 4 

Special second appeal from the judgment 
of the’ Divisional Judge, Hanthawaddy, 
setting aside the judgment of the Sub- 
Divisional Judge, Twante. 

Mr. Chari, for the Appellant. 

Mr. Vertannes, for the Respondents. 


JUDGMENT.—Plaintif sued to recover 
possession of certain lands alleging that 
they were the joint property of herself 
and her deceased husband, Lamba. 

Defendants’ case was that the land had 
been made over to them absolutely by 
Lamba. The Divisional Court, on appeal, 
pointed out that Lamba’s right of occu- 
pancy constituted an interest in the 
land and could only be transferred by a 
regi tered deed. 

On the ground, however, that the 
plaintiff and her husband had no thle 
to the land, because land-holder’s rights 
had not been acquired, the learned Divi- 
sional Judge held that the, suit was not 
maintainable and that plaintiff’s only 
remedy would have been a suit under 
. Section 9 of the Specific Relief Act within 
six months of dispossession. 

It seems to methat, in saying neither 
plaintiff nor her husband had any title 
to the land, the Divisional Judge has 
inadvertently begged the whole question 
and coptradictéd his previous edictum as 
to the reasons for holding ,that there 
had been no valid transfer. 

He has admitted that Lamba had a 
right of occupancy and, therefore, an in 
terest: in the land. l 

it cannot, therefore, be said that he 


. had no title, A possessory title acquired 
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by occupying and clearing waste State 
land is good as against trespassers, it not 
against Government. 

The Courts in Burma have &onsistently 
recognised such possessory titles. 

In Maung Naw v. Ma Shwe Daat 
(1) a Full Bench of this Court accept- 
ed the principle laid down in Gobind 
Prasad v. Mohan Lal (2) that a person 
in possession of land without title has 
an interest in the-property which is herit-' 
able and good against all the world 
except the true owner, an interest which, 
unless and until the true owner interferes’ 
iscapable of being disposed of by deed or 
Will or by execution sale just in the same 
way as it could be dealt with, if the title 
were" unimpeachable. ` 

In the present suit the true - owner 
is the Government and actually  recog- 
nises in its Directions under the Land - 
Acquisition Act that squatters rights 
may have ‘a market-value and that, under 
certain circumstances, occupiers of land 
who have not obtained land-holder’s rights, 
may be entitled to compensation for 
compulsory acquisition by the real owner, 
the State. 

Section 9 of the Specific Relief Act 
provides a special procedure whereby a 
person, who has been dispossessed other- 
wise than in due course of law may by 
suit within six months of dispossession 
recover possession, without relying on 
title, even against a person, who has a 
good title. It distinctly lays down that 
nothing in its wording shall bar. any 
person from suing to establish his title 
to such property and to recover possession 
thereof. i 

The pre.ent suit is based on a superior 
possessory title obtained by clearing 
and occupying State waste land and is, 
to my mind, clearly not debarred by 
section 9. : 

It is not a simple suit for possession 
based olely on unlawful possession with- 
in six months, but is a class of suit 
contemplated by section 9 as not barred 
by failure to sue for possession under 
the provisions of that section. 


(1) 3o Ind. Cas 772: 8 L. B. R. 227; 8 Bur, L. 


T 19' (P. B). 
(2) 24 ^. 157; A. W. N. (1901) 204. 


* 
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I do not consider it necessary to refer 
in detail to the numerous cases cited 
in argumeamt and discussed by the lower 
Appellate Court, but I am fortified in my 
conclusion by the Madras case of. Narayana 
Row v. Dharmachar (3) which points out 
that possession is, under the Indiana cs 
under the English Law, good title against 
all but the true owner. I agree with the 
reasons there given for not following «the 
Calcutta case of Nisa Chand Gatta v. Rauch: 
ram Bagani (4), in which the contrary view 
was taken and which appears open to grave 
exceptios, The principle enunciated in the 
earlier Calcutta case of Isman Arif v. 
Mahomed Ghous (5) that iawful possession 
of land is sufficient evidence of ‘right as 
owner against a person who has no title 
is to my mind correct. ! 
. In the Bombay case of Ali v. Pachu- 
bibi (6) a similar view was taken and the 
difference between a suit based on a 
possessory title and a suit under section 
9 of the Specific Relief Act was well 
set out. “ Proof of previous posssssion 
is, without more, evidence of the plaintiff's 
title to recover from the defendants who 
are prove. to be wrong-doers. 

There is a difference between such a 
suit (i. e., a suit based on possessory title) 
and a suit under section 9 of the Specific 
Relief Act. In the former the Court awards 
the claim only when it finds that the plaintiff 
had peaceable possession before disposses- 
sion and that the defendant had no title 
and is a wrong-doer, the plaintiff's previos 
possession being in law sufficient proof of 
-his title: in the latter, the Court can only 
go into the question of dispossession within 
six months before suit and cannot 
inquire into the defendant’s title.” 

I have no doubt that the Divisional 
Court’s finding that the suit would not 
lie is wrong in law. I accordingly set it 
aside and remand the appeal for hearing 
on its merits. 

Appellant will be allowed the costs of this 
appeal. The usual certificate for refund of 
Court-fee will issue. 


W. C. A. Case remanded. 
. (3) 26 M. 514. 

(4) 26 C. 579; 3 C. W. N. 568; r3 Ind. Dec. 
(N. S) 972. 


(5) 20 C. 834; 20 I. A. 99; 6 Sar. P. C. J. 205; 
17,.nd. Tur. 321; ro Ind; Dec, (N. &) 56r (P, CH, 
(6) 5 Bom. L. R. 264. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE NO, 45 
OF 10921, 

February 15, 1922. 
Present:—Justice Sir Asutosh Mookerjee, 

e Kr., and Mr. Justice’ Cuming. 
RADHA KANTA SAHA AND oTHERS— 
PLAINTIFFS—APPELLANTS 
Uer sts 
DEBENDRA NARAYAN SAHA AND 
OTHERS—DEFENDANTS— RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7, cl. (iv), 
Sub-cl. (c), and cl. (v), sub-cl. (a)—Suit io set aside 
mortgage-sale and personal decree—Sale nullity by 
reason of previous adjusimeni—Swit, if declaratory 
one or one fov possession of land — Court-fee—Civil - 
Procedure Code {Act V of 1908), O. VI I, v. 11— 


Plaint with sufficient Couri-fee— Proper pro- 
cedure. 


A suit to recover possession of a permanently 
settled revenue paying estate on the allegation 
that although there was a valid mortgage-decree 
against the property its execution sale in 
contravention of a previous adjustment of the 
decree was a nullity and consequently a personal 
decree against the plaintiffs-mortgagors under O. 
XXXIV, 1. 6 of the Civil Procedure Code was 
also inoperative, is substantially a suit for 
possession of land within the meaning of section 
7, Clause 5, sub-clause (a) of the Court Fees Act 
and the Court-fee payable on the plaint is ten 
times the revenue payable in respect of the estate, 
Such a suit does no. fall within the description 
of a snit to obtain a declaratory decree where 
consequential relief is prayed for, wi hin the 
meaning of section 7, sub-section (a), clause (c) 
of the Act. Ip 102, cols. 1 & 2.] 

The provisions of O. VII, r. 11 of the Civil 
Procedure Code are mandatory, and they equire 
that where a plaint is written upon paper insuffi- 
ciefftly stamped, the Court is bound to give the 
plaintiff time to make good the deficiency. The 
fact that the objection is heard ata time subse- 
quent to the registration of the suit is immaterial, 
because the provisions of t is rule can be btought 
into operation at any stage of the suit. [p. 102, 
col. 2; p. 103, col, r.] 

Appeal against the decree of the Subor- 
dinate Judge, Dacca, dated 20th January 
1921. 

Babu Amarendranath Bose (for Dr. Sarat 
Chandra Basak) and Babu Satish Chanara 
Chowdhury, for the Appellants. 

Babu Gopal Chandra Das, Baba Suresh 
Chandra Talukdar (for Babu Kamini Kumar: 
Sircar), for the Respondent, 


JUDGMENT.—The subject-matter of the 
litigation which has culminated in this 
appeal is immoveable property of consider- 
able value comprised. in a mortgage-security 
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102 , 


INDIAN CASES. . (:922 


RADHA KANTA SAHA V. DEBENDRA NARAYAN SAHA. . 


executed by the plaintiffs in favour of the 
first. two defendants. JA decree was made 
on the basis of the mortgage on the 31st 
August r916 and an appeal to this Court 
was dismissed on the 22nd March 1918. The 
case for the plaintiffs is that, after the dis- 
posal of the appeal, there was an adjust- 
ment of the decree and that. in contraven- 
tion of such adjustment, the decree 
was fraudulently executed with the 
result . that the mortgaged properties 
were brought to sale. Itis asserted that 
they were purchased by the decree-holders 
in the name of the fourth defendant. 
‘Subsequently, on an application made on 
the 21st January 1920, a personal decree 
was made in due course on the ryth 
June 1920. The plaintiffs seek to have a 
two-fold declaration, namely, first, that 
their title to the mortgaged properties has 
not been affected by the execution 
proceedings which they contended 
were void and no better than a nullity; 
and, secondly, that if this view be correct, 
no personal decree could have been made 
against them. One of the objections taken 
by the defendants is that the suit has 
not been properly valued and that proper 
Court-fees have not been paid on the plaint. 
The Subordinate Judge has held that this 
objection is well-founded. But though he 
has found this issue against the plaintiffs, 
he has not called for deficit Court-fees, as, 
„in his opinion, the suit is otherwise barred 
by specific rule of law. He has proceeded 
to hold that. the suit is barred by limita- 
tion as also by the provisions of section 47 
and O. XXI, r. 92, Civil Procedure Code. 
In this view he has dismissed the suit. 
. The plaintfís have appealed against this 
decree. 

We are of opinion that the view taken 
by the Subordinate Judge that the suit has 
not been properly valued and that proper 
Court-fees have not been paid cannot be 
supported. When we look at the.plaint, 
the suit appearg to us to be substantially a 
suit fore possession of land withia the mean- 
ing of sectibn 7, clause 5, subylause (a) of 
the Court Fees Act, 1870. Under that pro- 
vision of tpe law, in a suit for possession 
of land, the amount of Court-fee payable 
is according to the value of the subject- 
matter, and where the subject-matter is 
land which forms an entire estate or a 

e 


definite share of an estate'paying am annual 
revenue to the Government and such 
revenue is permanently settled,e the value 
is deemed to be ten times the revenue so 
payable. The plaintiffs allege in their 
plaint that although the estimated market- 
value of the subject-matter of the litigation 
is Rs. 16,673; ten times the revenue pay- 
able is Rs. 794-5-3 and they have paid 
Couwrt-fees on this sum. It has been argued, 
however, on behalf of the respondents that 
the suit falls within the description of a 
suit to obtain a declaratory decree where 
consequential relief is prayed for, within 
the meaning of section 7, sub-section (4), 
clause (c) of the Court Fees Act, 1870, and 
in support of this contention reference has 
been made to the case of Ganesh Bhagat v. 
Sarada ‘Prasad Mukeriee (x). In our 
opinion, this contention is not well-founded. 

The plaintiffs do not seek to set aside 
the decree nor do they seek to obtain a 
declaratory decree with consequential relief, 
Their contention is,-—it is not necessary 
for us to express an opinion upon the ques- 
tion whether such a contention may be 
estab ished in fact or in law—that although 
the decree was validly made, the circum- 
stances which led up to the sale held at the 
instance of the decree-holders could not in 
law pass their title to the execution pur- 
chaser, and on this basis, they seek to re- 
cover possession of the property. No 
doubt, they seek a declaration that the 
personal decree could not have been made 
against them. This declaration, however, 
can only be consequential to the success 
of their substantial claim in the suit. Their 
contention is that a personal decree can be 
made under O. XXXIV, r. 6 of the Code, 
only if there has been a valid and opera- 
tive sale which has led tb a partial satis- 
faction of the amount due under the 
mottgage-decree. We hold accordingly that 
the suit was properly valued and that the 
plaint was adequately stamped. 

We desire to point out that even if the 
view taken by the Subordinate Judge bad 
been well-founded, the course pursued by 
him wascontrary to the provisions of O, 
VII, r. rz, Civil Procedure Code. The pro- 
visions of this rule are mandatory, and 


(x1) 3o Ind, Cas, Tt 42 C. 370) 19 C. W..N. 
895. : 
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they require that where a plaint is written 
upon. paper insufficiently stamped, the 
Court is bound to give the plaintiff time 
to make ev good the deficiency: Achui 
Ramchandra v. ` Nagappa (2) and Ram 
Sahay Ram. Pandey v. Kumar Lakshmi 
Narain Singh (3). The fact that the 
objection is heard at a time subse- 
quent to the registration of the suit 
is immaterial, because the provisions of 
this rule can be brought into operation 
at any stage of the suit: Kishore Singh 
v. Sabdal Singh (4), Venkatesa Tawker v. 
Ramasami Chettiar (5), Brahmomoyi Dasi v. 
Andi Si(6) and Padmanund Sing v. Anant 
Lat.Misser (7). In this view, it follows that 
as soon as the Subordinate Judge held that 
the plaint was not adequatelv stamped, 
he should have proceeded to act in accord- 
ance with the provisions of. O. VII, r. II; 
upon the failure of the plaintiffs to carry 
out his order, he should have rejected the 
plaint and not dismissed the suit. 

The result is that this appealis allowed, 
the decree of the Subordinate Judge set 


aside and the case remitted to him for trial 
In view of the grave allega- ` 


on the merits. 
tions made in the plaint, we direct that 
the facts: be first investigated on the 
evidence before the questions of law are 
considered, Costs will abide the. result. 
We direct, under section 13 of the Court 
Fees Act, that the Court-fees paid on the 
memorandum of appeal be returned to the 
appellant. 

B. N, aa 
Appeal allowed; Case remanded, . 


(2) 2x Ind, Cas. 337; 38 B. 41; 15 Bom. L. R. 
902, 


(3) 42 Ind, Cas. 675; 3 P, L. J. 75 5 P. I. 
W 18 


(4) 12 A. 5535 A, W. N. (1889) 185; 6 Ind, Dee. 
(N. s.) 1097. 

(5) £8 M. 338; O Ind. Dec. (N. 8) 585. 

(6) 27 C. 376; 14 Ind. Dec. (N.8) 249. 


(7) 34 C. 20; 4, C. L. J. 421; x1 C W. N. 38; 


1 M. L. T. 355 (F. B.) 
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BOMBAY HIGH COURT. 
ORIGINAL Civi, JURISDICTIO’ ` 
REFERENCE- NO. 5 OF 1922. 
September 4, 19022. ` 
Present:—Sir Lallubhai Shah, Kr.. Acting 
Chief Justice, and Mr. Jusfice Crump; - 
FATMABAI—-PLAINTIEr 
UETSWS 
FRAMROZ, ARDESHIR BANAJI 
DEFENDANT, D 
Civil Procedure Code ( Act V of 1908),. s. II— 
Bombay Rent (War Restrictions) Act ( 1 I of 1918) — 
Landlord, suit by— Tenant pleading monthly tenancy 


at fixed rent — Subsequent suit for standard vent— 
Res judicata. 


ë 


Where a tenant has obtained a decree from the ` 
High Court declaring that he is a tenant ata 
certain rate of rent per mensem, it is not open 
to him to conténd subsequently thathe is liable 
to pay only the standard rent under the Bombay 
Rent Act. - 

Reference in Small Cause Court Suit No. 
205, 2584 of 1922 made by the Chief Tudge, 
Court of Small Causes, Bombay. 

Mr. .Taraporevalla, for the Plaintiffs. 

Mr. Bilimoria, for the Defendant. 

JUDGMENT.—The question referred to 
usis as follows :—“ Whether, in spite of the 
decree of the High Court declaring defénd- 
ant to be a tenant ofthe plaintiffsat Rs. 185 
per month, it is open to him to con- 
tend that he is liable to pay only the 
standard rent under the Bombay Rent 
Act. " 

We ere of opinion, that this question 
should be answered in the negative: -The - 
reference has been fully crgued by Mr, 
Biflimoria on behalf of the defendant and 
both the judgments. of the lower Court 
clearly set out the facts which have given. 
rise to this Reference as also the two 
views which were respectively contended 
for by the plaintiffs on the one hand and 
the defendant on the other in that Court; 
It is enough for the purposes of this 
Reference to point out that the present 
defendant made a counter-claim - mm. the 
suit in the High Court in which, among other 
things, he prayed that “it may be decfared : 
that the defendant is a moñthly., tepant of: 
the plaintiff at a monthly rental of Rs. 185.” 
It was open to him then, if he was so 
minded, to plead that he was liable to: 
nay only Rs. 150 and not RS (ën per. 
month. Instead of doing so, he asked for a 
declaratiqn in the terms which we have : 
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just mentioned. Its urged on his behalf 
that it was not obligatory upon him then 
.to claim the benefit of the provisions of 
the Bombay Rent (War Restrictions) Act 
(II of 1918) and that in that suit it was 
necessary tor him to seek merely a declara- 
tion as to his status as tenant as an 
answer to the plaintiffs’ claim which was 
that the defendant was not a tenant but 
a tent farmer. Having regard, however, 
to the nature of the counter-claim made, we 
are unable to accept the contention, which 
has been urged on behalf ofthe defend- 
ant with clearness before us, that section 
II of the Code of Civil Procedure does not 
create any bar in the way of the defendant 
now pleading in the suit in the Court of 
Small Causes that he is liàble only to 
pay Rs. 150 as standard rent and not Rs.185 
as stated in the declaration sought 
by him and decreed by this Court at his 
instance. We areof opinion that it was 
not only relevant but necessary for the 
defendant to plead, if he wanted to take 
the benefit of the provisions of the Rent 
Act, that he was liable to pay not 
Rs. 185 but only Rs. 150 as standard rent. 
It does not appear to us to be open now 
to the defendant, after having obtained 
a declaration and the further relief 
by way of injunction on a certain foot- 
ing, to say that it is still open to him 
to claim the benefit of the Rent Act 
after having by necessary implication 
given up what he might have been enti- 
tled otherwise to claim in this Court 
when he made his counter-claim. It is 
neither illegal nor improper for any ten- 
ant of the premises such as we are con- 
cerned with here to choose to give up 
the benefit of the provisions of the Rent 
Act. It is entirely his look-out and when 
he puts forward any claim in the Court 
which has relation to the amount of the 
rent it is obligatory. upon him to make 
up his mind whether he will claim the 
benefit of that Actor not. If, in a. claim 
which is made by him, he chooses not 
to do se, be cannot afterwards» claim to 
be relieved * from the consgjuences of 
having failed to make that claim which, 
under the circumstances, he must be 
deemed to. haye given up. The declara- 
tion made by this Court is binding upon 
the parties, The position would have 


been quite different if the declatation had 
been mide prior to the Rent Act. 


Costs to be costs in the suit? Costs to 
be taxed on the Original Side scale. 


WG A. Order accordingly. 


CALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE NO. 167 
OF 1920. 

November 25, 1921. 
Present:—-J ustice Sir John Woodroffe, 
Kr., and Mr. Justice B. B. Ghose. 
BIPIN BEHARI BOSE AND OTHERS— 
PLAINTIFFS—APPELLANTS 
VEYSUS 
Mr. K. S. BONNERJEE, OFFICIAL 
RECEIVER, HIGH COURT, AND 
RECEIVER TO THE ESTATE OF LATE 
KUMUDINI DASI AND OTHERS— 
DEFENDANTS—RESPONDENTS. 
Rereivey, suit by— Conditional discharse— Con- 
dition not, fulfilled — Discharge, whether complete— 


Decree, subsequent, in favour of Receiver, validity of 
Discharge of Receiver —Devolution of interest. 


On the 28th January r9r9 a Receiver of an estate 
who as such Receiver had brought a rent suit 
against the plaintiff, was discharged on certain 
couditions by an order of the Court, but the de- 
cree embodying the order of discharge was not 
signed by the Judge tili the 25th of February 
following. The rent-suit was decreed on the 13th 
of February. There was nothjng to show that 
the conditions of the order discharging the Re- 
ceiver had been carried out and there was 
an order of the Appellate Court of the r7th of 
February showing that the Receiver had been 


‘ordered to retain possession of the estate during 


the pendency of the appeal. “In a suit for a de- 
claration that the rent-decree obtained by the 
defendant as Receiver was invalid and inoperative: 

Heid, that it was not established that the 
Receiver had in fact and in law been discharged 
on the date,of the rent-dectee. [p. 107, col. 1.] 


Obiier.—À suit brought by a Receiver 
is not liable to be arrested and does not cease 
to be maintainable by reason of the fact that 
there i$ a devolution of the interest of the 
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Receiver during the pendency of the suit, 
‘The fact that the “Receiver ceased to be such 
. before the date of the decree does not 
‘make it a bad decree. If the party on whom 
‘the interes? of the Receiver devolves does not 
‘apply to carry on the proceedings, the decree 
would enure for the benefit of that party. Such 
A case must, however, be distinguished Troun one 
iu which an event subsequent to suit shows that 
the plaintiff had no title to bring the suit on the 
‘date of its institution. [p. 106, col. 2.] 


Appeal against a decree of the Subordmate 
Judge, Howrah, Zillah Hooghly, dated the 
6th July 1920. 

Dr. Dwarka Nath Mutter, Babus He- 
mendra Chandra Sen and Surendra Nath 
Bose, for the Appellants. 

' Babus Surendra Chandra Sen and Bhu- 
pendra Kumar Ghose, for the Respondents. 


JUDGMENT. 

Woodroffe, J.—This appeal arises out of a 
suit for a declaration that a certain rent- 
decree dated the 13th February 1919, obtained 
by the defendant as Receiver against the 
plaintifis is invalid and inoperative. The 
defendant was appointed Receiver of the 
estate of Kumudini Dasi, one of the widows 
of Gopal Lal Seal, on the 7th January 
rg18. The defendant instituted a rent- 
suit as Receiver. It is alleged that dur- 
ing the pendency of that suit , he was dis- 
charged as Receiver and thus unable to 
maintain and continue the suit, and that 
such discharge took place on the 28th 
January 1919. He was not, it is 
said, reinstated until the 17th February 
1919, and that the decree passed in the 
rent-suit on the 13th February Toto in 
favour of the Receiver is invalid. It is 
alleged that the Receiver purposely with- 
held this information from the Court, 
namely, that hę was discharged, and thus 
induced the Court to believe that he was 
Receiver and he thus obtained a decree 
in his favour. It is said that the decree 
was secured by suppression of material 
facts and thus it' was inoperative entitling 
the appellants to bring this suit to have 
it set aside. As I said, the Receiver is 
said to have been discharged on the 28th 
January 1919. On that date a settlement 
was arrived at in the suit of Gour Mohun 
Mullick | v. Noyan Manjuri Dassi. 
In the 8th paragraph of that settle- 
ment it is stated: “that the Official Re- 


ceiver in this suit do forthwith make over 


possession of the estate in- his hands 
to the Mullick pasties with like notice as 
aforesaid except a pair of horses and an 
office Jaun which he is to make over 
to Babu Panna Lal Seal and that he be dis- 
charged and do pass his accounts. " 

This order is, it has been contended, 
a conditional order, because in the earlier 
portion of the order of the High Court dis- 
charging the Receiver it appears that the 
Counsel for the parties other than Srimati 
Noyan Manjuri Dasi undertaking that their 
respective clients shall produce to 
the Registrar of this Cotirt affidavits 
from their respective wives stating that 
so long as this decree remains unreversed 
they will make no claim to the monthly 
sums referred to in clause ro of the terms 
of settlement hereinafter referred to. 

There is no evidence before us, as the 
learned Judge has pointed out, which shows 
that this undertaking was carried out. 
We then find that there was an appeal, 
and on the 17th February 1919, an order was 
passed by the Appellate Court directing that 
the Receiver should retain possession of 


the share of Srimati Kumudini Dasi until 


the final determination of that appeal. 
The decree of the 28th January 10919 to 
which I have referred was not signed by 
the learned Judge until the 25th Febru- 
ary. The decree was passed in the appeal 
in the High Court on the 4th April 19179, 
and after the date of the Appellate Court's 
decree on the 17th March 1920, an order 
was passed by this Court on the Original 
Side by which it was ordered that the Re- 
ceiver of this Court and the Receiver ap- 
pointed in this suit under the said order 
dated the second day of January one thou- 
sand nine hundred and eighteen of the 
estate of Gopal Lal Seal deceased, which 
was held by Srimati Kumudini Dasi de- 
ceased, and now in his possession do Continue 
to act as such Receiver as aforesaid with .all 
the powers conferred upon him bf the 
said order, from the said 4th day of April 
Ig1g until fruther orders of this Court. 
As I have mentioned the decree in the rent- 
suit instituted by the Receiver was passed 
on the 13th February r9r9, that is, after 
the date of the High Court's order of 
discharge on the 28th Januaty 1919, but 
before that decree had been signed.by the 
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learned Judge who passed it on the 25th 
February 1919. 

It appears from the» order-sheet, order 
No. 141 dated the 13th February 1919, 
that the plaintiff was ready with his wit- 
` nesses. But the defendant asked for time 
on the ground that his servant who looked 
after this case was ill. The Judge 
then recorded the following order:—‘‘ I 
-am not satisfied as to the truth of the 
plea. It appears from an examination of 
‘this record that the defendant has ob- 
tained adjournments on this very plea 
which goes to show that the plea is a mere 
pretext to delay the decision of this case. 
. The suit is one for rent, and already more 
than nine months have elapsed of which 
seven months have elapsed after the 
defendant had entered appearance. So I 
refuse to grant the defendant's application." 
Then on the same date the following two 
orders were passed :—'' After the disposal 
of the above application, the defendant's 
Pleader stated that he was going to make 
an application stating that the plaintiff 
was discharged from the Receivership in 
which capacity he sued. As there is no- 
thing on the record to prove the correct- 
ness of this statement of the defendant's 
Pleader, I refuse to take cognizance of it. 
The defendant's Pleader thus retired.” 
The next order is: “In the course of 
the examination of the plaintiffs witness, 
Tarak Chandra Mitra, the defendant's Plead- 
er filed the application stating that the 
plaintiff was dischargel and asked fore a 
week's time to prove this fact. I refuse 
to admit this application and to grant 
the time applied for. ” : 


Passing now to the law on these facts 
it is in the first place urged that when the 
suit was first instituted, there was no de- 
fect in the title, on the contrary 
the Receiver had full authority 
to institute the suit, the decree in which 
the appellant seeks to set aside. Assum- 
ing for, the moment, without deciding 
that the appellant’s contention is correct, 
namely, that the Receiver ceased to be such 
before the date of the decree, that is, on 
the 28th January 1919, the decree teing 
signed on “the 25th February 
I9I9, there is in this case a devolution of 
interest. [See the case of Macleod 


v. Kissan Vithal Singh (il But because 
there was such devolution it does not fol- 


low therefrom that the suit should have: 


been arrested, that it could no longer be 
maintained and that the decree which was 
passed in favour of the plaintiff was, as 
alleged, a bad decree [see the case 
of Rai Charan Mandal v. Biswanath Man- 
dal (2).] If the party on whom the interest 
devolved did not apply (as they did not) 
to farry on the proceedings, then in such 
a case the decree would enure for the bene- 
fit of the party. We must distinguish 
such a case from one in which an event 
subsequent to sulit shows that 
the plaintiff had no title to bring the suit 
on the date of its institution. This 
argument, however, as 1 say, assumes 
that the Receiver was discharged before 
the decree, but the learned Judge holds 
that he was not discharged; and I am 
not satisfied that the learned Judge’s 
decision on this point is erroneous. The 
decree of the 28th January I9QI9 was, 
it has been pointed out, conditional on 
certain affidavits to which I have referred 
being filed, as also, it is contended, to the 
giving over of possession in terms of clause 
8 of the terms of settlement. There is 
nothing to show that these conditions 
were carrled out and it is for the plaintift- 
appellant, in my opinon, to show all 
the facts which are necessary for him to 
establish in order to prove his claim to 
have the decree set aside. Not only is 
there nothing to show that these condi. 
tions have been carried out but on the 
contrary we find that the order of the Appel 
late Court of the 17th February .I919, 
orders that the Receiver do retain posses- 
sin during the pendency of the appeal, 
thereby indicating that the Receiver had 
been and was then in possession or. in other 
words, that the order of the 2.th January 
org had not on that date been carried 
out. Further, the decree, dated the 
28th January "org, was "not signed until 
the 25th February 1919. The decree was 
not compl te and was inoperative for want 
of ignature. h:n on the 17th March 
I920, th» Receiver was continued after 
disposal of the appeal and it is to be observ- 
ed, as the learned Judge has done, that no 


(1) 30 B. 250; 6 Bom. L. R. 995. 


(2) 26 Ind. Cas 410; 20 C. Ie. J 107. e 
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reference is here made to any fresh appoint- 
ment, the date referred to in the order 
dated the 17th March 1920, passed by 
Mr. Justice Greaves being the 
2nd January when the Receiver was first 
appointed. I am of opinion, therefore, that 
it has not been established that the Re- 
. ceiver was in fact and law discharged on 

the date of the rent-decree. that is the 
13th February 1919, nor am I satisfied 
that it is proved that there was fraud such 
as would entitle the. plaintiff to  main- 
tain. the suit to have the decree set 


aside. Having regard to my findings on. 


the other points it is not. necessary for 
me to elaborate this one, but I desire to 
say that it is not suggested that the Re- 
ceiv.r had any intention to deceive. 

It is, however, contended that it was 
the duty of the Receiver to state to 
the Court that he was discharged. 
It has not been made clear either to us 
or to the Subordinate Judge that there 
was in fact and in law such a discharge 
as, it is said, it was incumbent upon the 
Receiver to disclose before the Court. 


"On the question of alleged damages for 


such alleged fraud it is to be observed, 
having regard to the provisions of sec- 
tion 153 (a) of the Bengal Tenancy Act, 
that the Judge passed the following  or- 
der: “The defendants made an appli- 
cation for re-hearing on the 14th March. 
By an order dated the 14th March (record- 


ed on the application) they were asked. 


to state within three days if any rent was 
due from them for the period in claim. 
They have not answered this question. 
From their application for re-hearing 


' t does not appear that they have sustained 


any injury by, the ex pariz decree. So 
I refuse to admit for re-hearing. It is 
rejected accordingly. " 

For the reasons stated I am of opinion 
that this appeal fails and must be 
dismissed with costs. 


Ghose, J.—I agree. 
Appeal dismissed. 
“BAN, 


MADRAS HIGH COURT. 
CIVIL, APPEALS Nos. 107 AND 142 OF 1919. 
February 3, e 
Present -—Mr. Justice ed and 
Mr. Justice Deva 
JAGANNATHA NAIDU AND OTHERS — 
DEFENDANTS—APPELLANTS 
VEYSUS 
Tos SECRETARY or STATE FOR 
INDIA In COUNCIL, THROUGH THR 
COLLECTOR or RAMNAD, at MADURA 
—PLAINTIFE—RESPONDENT. 


Eurdence Act (1 of 1872), s. 63, whether ex- 
haustive--Tvanslation of document, if secondary 


. evidence. 


Section 63 of the Evidence Act is exhaustive 
of the kinds of secondary evidence which can be 


> Jet in. [p. 108, col. 1.) 


A translation of a document is not secondary 

evidence of the contents of the document; [p. 108, 
col. r.] 
Ambalavana Pandara  Sannadhi v. Kuppacht 
Janaki Ammal, 26 Ind. Cas. 618; 1 L. W. 
877, Ambalavana | Pandarasannadhi v. Kuppacht 
Janaki Ammal, 35 Ind. Cas. 201; 4 L. W. 331, 
followed. . 


Appeals against a decree of the District 
Court, Ramnad at Madura, in .Original 
Suit No. 6 of rgr9, in Original Suit No. 14 


of 1917. 


Messrs. A. Krishnaswamt Atyar and S. 
Aravamudu Atvangar, for the Appellants, 


The Government Pleader, Messrs. T. V. 
Muthukrishna Aiyar and K. V. Shesha 
Aiyangar, for the Respondent. 


JUDGMENT, 


e 

Spencer, J.— These appeals arise out 
of two suits instituted by the Secretary of 
State for India for the recovery of pro- 
perty alleged to have been dedicated for 
the maintenance of a water pandal 
and chatram at Ramnad for the"purpose 
of carrying out the public trust connected 
therewith, and for mesne profits. Original 
Suit No. 6 of 1918 relates to 17 shops and 
vacant sites in the Ramnad Town, and 
Original suit No. I4 of 1917 relates to six ` 

angus or shares of land in Dharmasanam 
Sodhukudi village. It is-alleged in the 
plaint that these propertiés were dedicat- 
ed to charity under a padhathi (a word 
which may be.translated as a manual of 
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witness is a law agent. He says he saw the 
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instructions) written by Dhanush- 
kodi Nayak in 1831 which contained 


bequests of a testamentary nature. The 
original padhathi or Will of Dhanushkodi 
Nayak, which? was in Tamil, is not 
forthcoming at the present date. The 
plaintif attempted to prove the terms of 
it by secondary evidence consisting of a 
judgment of the Civil Judge of Madura in 
Original Suit No. 3 of 1863, which contains 
a translation of the padhathi executed by 
Dhanushkodi Nayak to his first wife. 


' The first question we have to decide is, 
whether this document is admissible in 
evidence as secondary evidence under sec- 
tion 63 of the Evidence Act of*the contents 


of the Will. It does not conform to the ` 


definition of secondary evidence, as it is 
not a copy made from or compared with 
the original. Nor is it an oral account of 
the contents of the original given by some 
person who has seen the original. The 
definition in section 63 is exhaustive,. as 
the section declares that secondary evidence 
“means and includes’; and then follow 
the five kinds of secondary evidence. 
In Ambalavana Pandara Sannad v. 
Kuppachi Janaki Ammal (x) and Ambalavana 
Pandarasannadhi e Kuppachi Janaki 
Ammal (2), the judgment of a Bench which 
disposed of a Letters Patent Appealfromthe 
former decision, it was held that the transla- 
tion of a document was not secondary evi- 
dence of the contents of the document. 
I see no reason to differ from that rulifg. 
Nor is the statement in the judgment (Ex- 
hibit A) evidence of the fact of the dedica- 
tion when the judgment es not one 
between the parties to this suit or their 
representatives-in-interest. It was so held 
recently by the Full Bench in Tripurana 
Seethapati Rao Dora v. Rokkam Venkanna 
Dora (3). 


The only other evidence as to dedication is 
contained in the oral evidence of plaintiff's 
witnesses,Nos. r and 2. ‘The first» plaintiff’s 


GI 26 Ind. Cas. 618 ; 1 L. W. 877. 

2) 35 Ind. Cas.ezor; 4 L. W. 331. 

. (3) 66 Ind. Cas. 280; 42 M. L. J 324; 15 L, W. 
316; 30 M. L. T. 160; (1922) M. W. N. 147; 
45 M.:332; (1922) A. I. Ry (M) 71 (F. PÄ 


document about 40 years ago when it was 
in the possession of the Zemindari Tahsil- 
dar, Chinniah Naik, who appears to have 
been the grand-daughter's husband of 
the testator. This witness did not explain 
the circumstances under which he was 
permitted to see that document and his 
evidence as to its contents, as ob- 
served by the learned District Judge, 
is not accurate and the details given by 
him are opposed to the facts alleged in the 
plaint and the statements in the Inam 
register ` (Exhibit "VIID). The second 
witness for plaintiff says he saw the 
original document about 30 years ago. The 
evidence that he gives ‘is not evi- 
dence of what he recollects the document 
to have contained. but it is directed rather 


,to the facts connected with the adminis- 


tration of the water pandal and chatram 
charities. ‘Che other three witnesses ex- 
amined on plaintiff's side have no know- 
ledge of the creation of a trust. “I do not 
consider this oral evidence sufficient 
to establish the fact of an endowment 
of the suit property as a public trust un- 
der the Will. Nor are the terms of the 
trust to be gathered from the oral evidence. 
The District Judge treated the plaintiff's 
witnesses Nos. r and 3 as not reliable for 


_ proving the contents of the Will. 


The next piece of evidence to which our 
attention was directed is (Exhibit B), a com- 
promise decree in a suit between one of the ` 
wives of Dhanushkodi Nayak and his 
daughter. Exhibit B is only evidence as to 
the arrangement made between the parties 
when they compromised the litigation con- . 
nected with Original Suit No. 15 of 1872, and, 
as to the particular items *which were con- 
nected with th ir dispute, it would be 
consistent. with this document to hold 
that these items were burdened with a 
private trust which the testator had been 
carrying out during his lifetime and 
which he had enjoined his descendants to 
carry out after his death. 

Lastly, the Government Pleader referred us 
to the two Privy Council decisions: in Ram 
Ranjan Chakerbati v. Ram Narain Singh (4) 


(4) 22 €. 533; 221. A. 60; 5 M. L. J. 755,6 
Sar, P. C. J. 530; 11 Ind. Dec. (N. $.) 355 (P. C.). 
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and Dinomoni Chowdhrant v. Brojo Mohini 
Chowdhrani (5) which were instances of judg- 
ments being admitted in evidence in subse- 
quent procéedings not between the same 
parties. These are merely illustrations of the 


exception to section 43 where the existence 
of a judgment is itself a fact in issue or is 


relevant under some other provisions of 
the Act. Under 
terms of a grant have been reduced to the 


‘form of a document no other evidénce 


can be given of those terms except the do- 
cument itself, as it is the document alone 
that creates the rights and liabilities of 
the parties. The plaintiff cannot  suc- 
ceed in the preseut case without proving 
the terms of the trust set up by him in 
his plaint, and as he has failed to do so, 
the appeals must be allowed and the suits 
dismissed with costs of appellants through- 
out to be paid within three months. The 
memorandum of objections is not pressed and 
is dismissed. 

Devadoss, J.—I agree. 


V.N. V. Appeals allowed. 


N. H. 
(5) 29 C. 187 i 29 L'A. 24; 6 C. W. N. 22 


12 M. poet JL Da «Je 
224 (P. C. E 


" * 
PATNA HIGH COURT. 
FROM APPELLATE DECREE NO, 
742 OF 1921. 
x l ` ‘June 9, 1922. ` d 
' " BPreseni[—Mr. Justice Coutts and . 
. Mr. Justice Adam, `. ` 
B, & N. W. RAILWAY Co. —DEFENDANT 
Ti “No. 4 —APPELLANT | 
UEFSMS ` 
RAMSARUPHAT, CHAUDHU RY— PLAINT- 


IFF—RESPONDENT. 
Lemitation Act (IX of 1908), s^ 15 (2)-— Civil 


t 


APPEAI, 


section gi when the 


Procedure Code ( Act V of 1908), s, 80— Railways Ab 
(IX of 1890), s. 77—Suit against several Rawways: 
including State Railway— Notice to Secret: ary 
of State and other d Akik eoa of WOHE, 
deduction of, 

In a suit against several Railways, including a State 
Railway, the plaintiff is entitled, under section. 
15 (2) of the Limitation Act, to deduct from the 
period of limitation for: the suit the period of 
two months prescribed by section 80 of the 
Civil Procedure Code, or. the period of notice 
given to the Railway Companies under section. 
77 of the Railways Act, whichever is beneficial 
in saving the bar of limitation. [p.-110, cols. 1: & 2.] 

In a single suit which is properly brought ágainst 
several defendants, if the plaintiff is entitled: 
to deduct a certain period from the period of. 
limitation in respect of one defendant, he is also 
entitled to the same period of limitation 
in the case of other defendants, whether they are 
necessary parties or not. [p. 110, col. 2.] 

Appeal againsta decree of the Bate 
Judge, Chapra, dated the 3rd September 
1920. 

Mr. Siva Narain Bose, for the Appellant. 

Messrs. Kulwant Sahay and P. D Das, 
for the Respondent. 

. -  JUDGMENT. 

Coutis, J. 


which this appeal arises are shortly as 
follows :— . 

The plaintiff in the suit, Ramsaruphal 
Chaudhury, booked ‘from Sonada Station 
on the Darjeeling Himalayan Railway, 
on the r7th of October 1917, 62 bags of 
potatoes. The bags were booked to. Mar- 
howra Station on the Bengal and North- 
Western Railway. On the 20th or zīst 
of November, out ‘of- the consignmerit 
of 62 bags, 26 bags ‘only were delivered 
fo consignee, who was the same person 
as the consignor. He was told that the 
other bags would be delivered later: when 
they were recefved. They were never re 
ceived so the plaintiff sued the Darjeeling 
Himalayan Railway, the Fastein Bengal 





State Railway and the Bengal and North- 


Western Railway, over whose lines the con- 
signment should have passed, for -recovery 
of a sum of Rs. 760 as the price of the. po- 
tatoes lost and Rs. 9 as price of the bags, 
the whole amount claimed with interest 
came up tô Rs. 862-12-0.- The Suit was 
decreed in ethe Court of first’ instance 
ágainst the Darjeeling Himalayan Railway 
and the Bengal and North-Western : Railway 
and each ofthese Railways appealed. : The 
áppeal of the Darjeeling Himalayan Railway 
was: eg But the appeal of :the Bengal 
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and North-Western Railway failed and this 
Railway has now appealed to this Court. 
The first question far consideration is, 
whether the Bengal and North-Western Rail- 
way can be hejd liable. Under section 80 of 
the Railways Act (IX of "Boni any 
Railway on which a loss or destruction 
or deterioration has occurred would be 
liable. In this case it has been found 
that the loss occurred on the East Indian 
. Railway, but the Bengal and North-Western 
Railway has been made liable because 
for the portion of the journey during which 
the East Indian Railway were in charge 
of the goods they were acting as the agents 
of the Bengal and North-Western Railway. 
Ordinarily, the goods would travel first 
over the Darjeeling Himalayan Rail- 
way, then over the Eastern Bengal State 
Railway and then be taken over by the 
Bengal and North Western Railway. ‘There 
was, however, a breach on the 
Bengal and North-Western Railway line, and 
what actually occurred was that the goods, 
after leaving the Eastern Bengal Section, 
were handed over to the Bengal and North- 
Western Railway Company. That Company, 
on account of a breach on its line, handed 
over the goods to the East Indian Railway 
with whom they had made an arrangement 
that, for the time being, that Railway 
would be their agents. The goods were 
lost during this portion of the journey. 
The Bengal and North-WesternBRailway 
are admittedly liable for the loss on their 
agent's line and the finding that,the East 
Indian Railway were their agents is a 
finding of fact which is apparently correct 
and with which in any case we cannot 
interfere in second appeal, “he Bengal and 


North-Western Railway has, therefore, 
tightly been made liable. 
It is contended, however, that the 


suit is barred by limitation, be- 
cause e delivery was made on the 14th of 
November 1917, whereas the suit was not 
brought before the 3rd of December 
1918 and that ,the period of limitation 
is one year. It has been held, however, 
by the lower Appellate Court that limi-. 
tation is saved by the deduction of the 
period of two months’ notice which was 
given to the Secretary of State and which, 
under section 15 (2) of the Limitation 
Act, the plaintiff was entitled te have 


excluded from the period of limitation. 
It is contended in appeaf before us that 
the Secretary of State was nota neces- 
sary party to the suit and thaty therefore, 
section 15 (2) has no application. This argu- 
ment is based on a misconception, The suit 
was brought against three Railway Com- 
panies, including the Eastern Bengal State 


-Railway and in the case of a suit against 


that Railway a notice to the Secretary 
of State was necessary and this being so 
the plaintiff was undoubtedly entitled to 
the benefit of the period of notice to the 
Secretary of State. It is suggested that, 
because the Secretary of State was not a 
necessary party to the suit as against the 
other two Railway Companies, the section 
does not apply, but this is clearly a falicious 
argument, In asinglesuit which is prop- 
erly brought against several defendants 
if the plaintiff is entitled to deduct a cer- 
tain period from the period of limitation 
in respect of one defendant he is also en 
titled to the same period of limitatiou 
in the case of the other defendants. The 
suit is, therefore, in my opinion, within 
time. 

Even without the exclusion of this 
period of two months, it would, how- 
ever, still be within time. The learned 
Subordinate Judge has taken the 14th of 
of November I917 as the date on 
which the delivery of the 26 bags was 
made and he has taken this date as the 
starting point of limitation, but this is 
a mistake, because delivery, as he himself 
says in another portion of his judgment, 
was made on the 20th or 21st November 
1017. The suit could not be brought against 
the Railway Companies without issue 
of a notice under section 77 of the Railways 
Act. This notice was given and 15 days’ 
time was given to the, Raflway Companies ; 
consequently, under sections 15 (2) 
the plaintiff was entitled to exclude this 
period also and if this is excluded even 
without the two months allowed for notice 
to the Secretary of State the suit will 
be within time. 

In my opinion, the suit has been rightly 
decided by the Courts below and I would 
dismiss this appeal with costs. 

Adami, J.—I agree. 


N. K. & W. C. A Appeal dismissed. 
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MANMATHA NATH CHUCKERBUTTY o. BALAI CHANDRA® BAG. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 1634 
E OF 1920. 
April 27, 1922. 

Present -— Mr. Justice B. B. Ghose. 
MANMATHA NATH CHUCKERBUTTY 
AND OTHERS—PLAINTIFFS—APPELLANTS 

LEYSUS 
BALAI CHANDRA BAG—DEFENDANT 
—RESPONDENT. " 
Transfer of Property Act( I V of 1882), s. 108 () — 


Transfer by lessee in favour of third person — Liabil- 
ity to pay vent, if affected. 


Under section 108 (7) of the Transfer of Property 
Act a lessee does not cease to be subject to the lia- 
bility to pay the full rent by reason only of the 
transfer of a part of his interest made by him in 
favour of a third person. It is open to the land- 
eg to enforce his right under the covenant in the 

ease, 

Sasi Bhushun Raha v. Tara Lai Singh Deo 
Bahadur, 22 C. 494; 11 Ind. Dec. (N. S.) 330, 

referred to. 


Appealagainst a decree of the Additional 
District Judge, Howrah, Zillah Hooghly, 
dated the 14th of March 1920, affirming 
that of the Munsif, Second Court, at Howrah, 
dated the 21st June 10919. 


Babu Manmatha Nath Roy, for the 
Appellants.—' The plaintiff is the appel- 
lant. The appeal arises out of a suit 
for rent of a basiu land on the basis 
of a kabultyat. The question is, whether 
after the conveyance the original tenant 
is still liable for rent. The tenancy 
is governed by the Transfer of Property Act. 
The judgment is one of affirmance. Notwith- 
standing the conveyance, I submit I am en- 
titled to realise rent from the original tenant. 
I am protected under section 8 (7) of the 
Transfer of Property Act. Refers to 
Mehta v. Gadadhar Ra? (1). The defend- 
ant’s father tool@the lease. There is no 
stipulation in the lease which is in- 
consistent with section 8 (7) of the Transfer 
of Property Act. Refers to Monica Kitheria 
Saldanha v. Subraya Hebbara (2), Orgill v. 
Kemshead (3). 

Babu Paresh Nath Mukherjee, for the 
Respondent.—I am a permanent tenant 
having the right to transfer. It has 


(x) 7 Ind. Cas, 198; 12 C. L. J. 256; 14 C. W., N. 
831; 37 C. 683. 
30 M. 410; 17 M. L. J. 258; 2 M. La 
B (1812) 4 Taunt. 642 at p. 643; 128 E ^R. 
4831 13 R. R. 712. 


been found that the transfer was made with 
notice to the landlord. The transferee 
should have been mdde a party to this suit. 
Further, this point was not taken in the 
Courts below. 

Babu Manmatha Nath Roy, replied in 
brief. 

JUDGMENT.—In this case, the plaintiffs 
are the appellants. They brought the suit 
against their lessee for the rent of two 
holdings. The defence of the lessee was 
that he had transferred one of the holdings 
entirely and a portion of the other to a third 
person and, therefore, he: was not liable to 
pay the whole rent due to the landlord. 
The Court of first instance made a partial 
decree in favour of the plaintiffs to the extent 
of the rent due for the part which has not 
been transferred by the defendant to the 
third person. ‘The plaintiffs appealed to the 
learned Additional District Judge and the 
judgment of the First Court has been 
affirmed by him. 

In my opinion, the judgment of the lower 
Appellate Court cannot besupported. The 
defendant is the legal representative of the 
original lessee and, under section 108 (j) of 
the Transfer of Property Áct, by which the 
present case is governed, the defendant 
does not cease to be subject to the liability 
to pay rent only by reason of the transfer 
made by him in favour of a third person. 
It is open to the landlord to enforce his 
right under the covenant in the lease [see 
Sas; Bhushun Raha v. Tara Lal Singh Deo 
Behadur (4)]. I think, therefore, that the 
judgment of the Court of Appeal below 
should be set aside and the appeal decreed. 
The result, therefore, is that the suit of the 
plaintiffs for the entire rent due to them is 
decreed against the defendant with costs 
in all Courts. 

B. N. 


Appeal allowed, 
(4) 22 C. 494; 11 Ind. Dec, (N. 8.) 33056 
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JAISHANKAR-7. JIVANRAM SANTHAL. 


LOWER BURMA CHIEF COURT. 
Civiu, REViSION No, 6I OF 1922. 
July 28, 1922. 
Present -—Mr. Justice Duckworth. 
JAISHANKAR—DEFENDANT— 
APPLICANT ` 
versus 
JIVANRAM SANTHAL—PrAIniisrr--: 
RESPONDENT, : 
. Rangoon Reni Act (ITI of 1920), s, 13 (x), inter- 
pretation | of —Overpayments, recovery — of — Limi- 
tation, 


Under the concluding portion of section r3 (r) 
of the Rangoon Rent Act a tenantis entitled to 
deduct overpayments from rent payable by him 
to the landlord within six months after the last 
overpayment made by him and not six months 
from the date the standard rent of the premises 
was fixed by the Rent Collector. [p. 112, col. 2; 


[p. 113, col. r.] 
Civil Revision of the order passed by the 


First Judge, Small Cause Court, Rangoon. 

Mr. Surty, for the Applicant. 

Mr. R.M. Sen, for the Respondent. 

JUDGMENT.—It is admitted that the 
last overpayment of rent was made by de- 
fendant-applicant in March 1921. 

This suit was filed on 24th January 1922. 
By this suit respondent sued to recover 
a sum of Rs. 157 as balance of rent due 
by the applicant for rooms Nos. 3 and 4 in 
No. 3, 29th Street, Rangoon, for the months 
of March, April and May 1921. 


The applicant did not dispute that the 
rent was due, but by his stamped written 
statement he sought to set off, under sec- 
tion x3 of the Rent Act, rents overpaid 
by him, before the Rent Controller had 
fixed a Standard Rent for the premises, 
such Standard Rent being at a lower rate 
than he had been paying. In all, he 
claimed that there was a balance in his 
favour amounting to Rs. 145 for which he 
prayed for a decree with costs. The learned 
Judge of the Small Cause Court decreed 
respondent's suit, holding that, under sec- 
tiou I3 0f the Rent Act, the claim to set 
off was time barred, that sectiou containing 
a special limitation of six months from the 
date of*payment of tent sought to be 
recovered. ` e 

In this Court it is argued that the 
lower Court misread and misunderstood the 
concluding portion of section 13 (I), Burma 
Act II of 1920, that it should have heid 
that the applicant defendant was entitled 


INDIAN CASES. 


z | i1822 


to deduct the amount pi rent paid in 
excess of the standard rent and that the 
applicant's claim to deduct the same from 
the rent outstanding was not fime barred. 
It is also urged that the applicant had, 
even prior to suit, exercised this right to 
deduct, in that he had not paid the rent 
in question in the suit. Other matters in 
the application were not argued, and may be 
taken to have been dropped. 

First of ali, it must be decided what the 
concluding portion of section 13 (I) ofthe 
Act means. Once that is decided, the 
decision of the case is easy. After read- 
ing sections I3 and 14 of the Act, my 
opinion is that the whole intention of 
sections I3and r4 was to give various 
easy methods of recovering rents overpaid 
within a period of six months from the 
date of payment. However, the actual 
words upon which Mr. Surty for applicant- 
defendant relies, are :—- 

' Where any sum has. . been 
paid on account of rent being a sum which 
is by reason ofthe provisions of this Act 
irrecoverable . "such sum. os 
. . . may, without prejudice to any 
other method of recovery, be deducted by ' 
such tenant from any rent payable within 
six months by him, to such landlord." 

Mr. -Surty contends that this means that 
if the tenant has up to six months' rent 
in his hands, he may deduct therefrom, 
at any time, such rent as he had overpaid 
before the rent was lowered by standardiza- 
tion. In other words, he can hold the 
rent as a pledge. He set up that this 
was really what his client did, though he 
merely pleaded a right to deduct, when the 
written stacement was filed. 

"On tbe other hand, Mr. Sen argues that 
the words mean that this deduction must 
be made within six months of the date of 
payment of the rents in question—in this 
case within six months of March 192r. 
This was, of course, the view taken by the 
learned Judge below. 

From the position of the words ‘within 
six months,” I am inclined to think that 
the correct view is not that taken by Mr; 
Surty, but that taken by Mr. Sen, and the 
learned Judge of the Small Cause Court. 
I think that what is meant is, that the 
tenant may deduct his overpayments from 
rent payable by him to the landlord within 


Mäi LXX] 


INDIAN CASES; 


112 


KORUMBAEKATPARKUM VENGALASHERI MOIDEEN KUTTI a? THUNIVILANDIVAL MARIAMUMMA. 


six months after the last over-payment 
made by him. This isin. accord with the 
tenor of the rest of section 13, section 14 
and the new section I4 (4). . 

Taking this view, I think that there is 
no doubt that the claim to set-off was time- 
barred. 

It is ridiculous to argue that the deduc- 
tion had been made before suit, or that 
applicant had exercised an. option to deduct 
it previous to the filing of the written state- 
ment. The wording of that document is 
'against such an idea, 

No ground upon which exemption from 
limitation could be claimed was shown in 
this written statement demanding a set- 
off, as required by O. VII, r. 6, Civil 
Procedure Code. Nothing can be inferred 
in applicant's favour merely because he 
defaulted in his. rent. In fact, it is shown 
that he actualy applied to a Magistrate 
under section 14 and this tells heavily 
against any such plea. In my opinion, the 
-case was.correctly decided in the Small 


Cause Court, and I dismiss the application - 


‘with costs. - 
W. C. A. Application dismissed. 
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MADRAS HIGH COURT. 
APPEAL, AGAINST ORDER NO. 70 OF 1920. 
March 23, 1921. 
Present:—-Mr. Justice Spencer and 
. Mr. Justice Odgers. 
KORUMBAKKATPARKUM VENGALA- 
SHERI MOIDEEN KUTTI—DEFENDANTS 
6 No. I—ÀPPELLANT 3 


VEYSUS 
THUNIVILANBIVAL MARIAMUMMA 
AND OTHERS-—PLAINTI. FS AND DEFENDANTS 

Nos 2 TO 7— RESPONDENTS. | 

Muhammadan Law—Succession — Co-heirs — 
Partial partition— Hindu Law. 

"The prohibition against partial partition. among 
Muhammadan co-heirs cannot be extended beyond 
this, that it is undesirable to allow such partition 
ifit causes inconvenience to the co-heir defendents 
or is likely tolead to a multiplicity of suits and 
to endless litigation. [p. 114, col. 2] 

In the case of succession among Muhammadans 
the co-heirs are only tenants-in-common and the 
prohibition against partial partition among them 
can at best be placed on the same footing as in 
the fase of property of Hindus not forming a 


oint family, [p. 114, col 2] 
ə 


Obiter. —According' to Hindu Law, a suit for 
partial partition of joint family property is not 
maintainable, if the mambers of the family object. 
The objection can be raised only by the members 
of the family and not by strangers and may be 
waived by them at any stage. [p. ra, col. 1.] 

Sundaresa Atyar v. Krishnamoorthy Aiyar, 35 
Ind. Cas. 677; 31 M. L. J. 317; (1916) 2 M. W. N. 
156; 4 L. W. 238, Nanjaya Mudali v. Shanmuga 
Mudah, 22 Ind. Cas. 555; 38 M. 684; 26 M.I,.J. 576; 
15 M. L. T. 186; (1914) M. W. N. 356, Iburamsa 
Rowthan v. Thiruvenkatasamt Naick, 7 Ind. Cas. 
559; 34. M. 269; (1910) M. W. N. 380; 8 M. L. T. 269; 
20 M. L. J. 743, referred to. ^ 

If the property is not joint family property and 
the parties are not co-parceners but only co-owners 
or tenants-in-common, the rule is not so rigid, 
and partial partition may be allowed if there is 
not much inconvenience to the other sharers and 
if the plaintiff wil otherwise be left without a 
remedy. [p. 1*4, col. r.] 

Rahda Kanta Shaha v. Bepro Das Roy, 1 C.L. J. 
40, Syed Habibur Rasul Abul Faiz v, Ashita Mohan 
Ghosh, x2 C. W.N. 640, Uma Sundari Debit v. Benode 
Lal, 34 C. 1026, referred to. 

Appeal against an order, dated the rath 
August 1919, of the Court of the Temporary 
Subordinate Judge, Tellicherry, in Appeal 
Suit No. 366 of 1918, (Appeal Suit No: 574 
of 1917 on the file of the District Court), 
presented against a decree of the Court 
of the Principal District Munsif, Badagara, 
in Original Suit No. 830 of 1916. 

Mr. B. Pocker, for the Appellant, ` 

Mr. K. P. Kesava Menon, for the 
Respondents. < i 

JUDGMENT.—The facts of the case may : 
be briefly stated,—Defendants Nos. 4, 5 and 
6 are Muhammadan brothers. The 
seventh defendant is their sister. The 
suit property belonged in jenm to their 
father who demised it on kanom to first 
defendant, on 4th June 1903, Exhibit C 
being the marugat.. The defendants Nos, 4 
and 5 granted a melcharth of the property 
to plaintiff by Exhibit B (dated 20th Feb- 
ruary X915) and on its footing the plaintiff 
brought a suit for redemption of the kanom 
(Original Suit No. 616 of 1915). That suit 
was dismissed on the ground that Exhibit B 
was valid only as regards the 4/7th share 
of defendants Nos. 4 and 5 and was 
not bindisg on defendants Nos. 6 
and 7 and tie suit could not be con- 
verted into a suit for partition without 
the consent of . the defendants. See 
Marakar Akath Kondarakaytt Mamu 


v. Punjapatath Kuttu (x). The present 


(i) 6 M. 61; 2 Ind. Dec. (N. 8.) 321. 
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‘suit is for partition and recovery of the 4/7th 
‘share. It may be mentioned that, mean- 
while, the kanom in favour of first defendant 
had expired and the first defendant had 
obtained a rénewal under Exhibit I from 
‘the sixth defendant The lower Courts 
found that Exhibit I is valid only in respect 
of the 2/7th share of the sixth defendant. 
The first, sixth, and seventh defendants 
contended that the suit was not maintain- 
‘able, being one for partial partition. The 
Munsif allowed this contention; but the 
Subordinate Judge reversed his finding 
‘and remanded the appeal for disposal ac- 
cording to law. This appeal against the 
order of the Subordinate Judge has been 
filed only by the first deferrdant who re- 
peated the contention before us. If this 
were a case of Hindu Law the objection 
would certainly hold good. Vide Sunda- 
#esa Atyar v. Krishnamoorthy Atyar (2) and 
‘Nawaya Mudah v. Shanmuga Mudah (3). 
But the objection can be raised only by the 
members of the family and not by strangers. 
See Ibwramsa Rowthan v. Thiruvenkata 
samt ‘Natck (4), where it is said that a 
stranger cannot enforce partition against 
the will of the other members without suing 
for a general partition. It follows that the 
objection may be waived by.them and this 
can, be done at any stage. 
Again, even as a rule of Hindu Law it is a 
rigid rule only so far as joint family property 
is concerned, being a substantial rule of 
Hindu Law. See Bakewell, J., in Nan- 
gaya Mudah v. Shanmuga Mudali (3! If 
the property is not joint family property 
and the parties are not co-parceners but 
only co-owners or tetiantg-in-common the 
rule is not so rigid.and partial partition may 
be allowed if there is not much inconvenience 
to the other sharers and if the plaintiff will 
otherwise be left without a remedy. See 
Radha Kanta Shaha v. Bipro Das Roy (5) and 
Syed “Habibur Rasul Abul Faiz v. Ashita 
Mone Ghosh (6), and Uma Sundari Debi 
v. Benode Lal (7) and Appeals Suits Nos. 133 


(GI ` 35 Ind. Cas. 677; 31 M. L, J 317; (1916) 
2 M, we N. 156; 4 L. W. 238. 
(3) 22 Lad. Cas. 555; 38 M. 684; 26 M. L. J- 576; 
15 M. L. T. 186; (rgt4) M. W. N. 3506. 
(4 7 Ind. Cas. 559; 34 M. 269; (1910) M, W. N. 
380; 8 M. I. T.*269; 20 M. I. J. 743. 
"Gol i €. L J. 40. 
G 12 C. W. N, 040. 
(7) 34 Q 1026, O 


and 184 of 1905. 
of processual law. 

In the case of Muhammadans, the co- 
heirs are only tenants-in-common, aud there 
is.no joint family in the Hindu Law sense 


It is then merely a rule 


-of the term. The rule can at best apply 


to the Muhammadans only in the manner 


At applies to tenants-in-common among 
. Hindus and we understand 


the case in 


Mahomed Fazlur | Rahman Chowdhrr v. 


. Mahomed Fayzur ` Rahman Chowdhri (8), in 


which the parties were Muhammadans [dis- 
tinguished, though not disapproved, in 


Hem Chandra Choudhri v. Hemania Kumari 


-Debi (9)], only to lay down that it is nct de- 
sirable to allow a suit for partial partition 
among co-heirs, if it causes such inconveni- 
ence to the defendants who are co heirs, 
because such suits lead to a muitiplicity of 
suits and to endless litigation, That the scope 


of the rule as applicable to Muhammadans 


cannot be extended beyond this is clear 
from the observations of Ayling and 
Tyabii, JJ., in  Moideessa Rowthen v. 
Mahammad Kasim Rowthen (x0). 

For the proper disposal of the appellant’s 
contention, if necessary, we would have to 
call for a finding on the point. We asked 
the plaintiff's Counsel to ascertain from his 
client if he is willing to have joint possession 
with first defendant or, otherwise, so amend 
the plaint as to void the objection. The 
respondent's Couusel has now stated: that 
he will be content with a decree for redemp- 
tion of 4/7th share and joint possession. 
See Palott Chandu vw. Kolaihum Karam- 
mal (rr). 

- The case will be remanded to the District 
Munsif for disposing of any other points 


«that remain undecided, such as the. value 


of improvements and for passing a decree 
for. redemption and for foint possession of 
4/7th share. Each party will bear its own 
costs in this appeal. 
- M. C. P. 

N. K. & N.H. Case remanded. 

(8 xo Ind Cas. 354; 15 C. W. N. 677. 

(9) 23 Ind. Cas. 442; 19 C. W. N. 355. 

(ro) 28 Ind. Cas. 895. 

(tr) 28 Ind, Cas. 248; (1915) M, W. N 189. 
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LOWER BURMA CHIEF COURT. 
SECOND CIVIL APPEAI No. 169 OF 1921. 
e July 31, 1922. 
Present —Mr, Justice Maung Kin. 
MAUNG MYO-—DEFENDANT—APPELLANT 
: Uer sus 
MAUNG KHA-PLAINTIFF— RESPONDENT. 


Civil Procedure Code (Act V of 1908), s. 47, 
O. XXI, v. 2 (3)—Satisfaction of decree not 


coviified— Agreement, express or implied, to certify’ 


—Sutt for damages-—Satisfaction, recognition of— 
Small Cause Court, jurisdiction of. - 

Although under O. XXI, r.2 (3) of the Civil 
‘Procedure’ Code the recognition of full or partial 
satisfaction of a decree out of Court is prohibited 
unless such satisfaction is certified or recorded, 
that prohibition is confined to the Court execut- 
ing the decree; any other Courtis not precluded 
from recognising such satisfaction provided that 
in doing so the Court does not disobey the pro- 
visions of section 47 of the Code. (p. 115, col. 2] 

- (Case-law reviewed.) 

- Where, therefore, a decree-holder agrees tocertify. 
satisfaction of, his decree out of Court, but fails 
to do so, a suit against him for damages for 
breach of his promise to certify is maintainable 
and such a suitis cognizable by à Court of Small 
Causes. [p. 118, col. 2; p. 119, col. 1] 

In order to determine whether a Court of Small 
Causes has jurisdiction to try a particular suit 
one must look tothereal nature of the claim. 
[p. 118, col. 2.] 

Ramachendraiyar v. Noorulla Sahib, 30 M. 10x; 
x M. L. T. 314; 16 M. L. J. 477; (E. B) 
and Chhotu v Jawahir, 28 A.293; A. W. N. (1906) 
29; 3 A. L. J. 23, referred to. i 

Second appeal against the judgment 
passed by the Additional Judge, Henzada, 
setting aside that of the Township Judge, 
' Ingabu 

Mr. Skaw, fór the Appellant. 

' Mr. N. N. Sen, for the Respondent. 

J UDGMENT.—The defendant obtained a 

decree against the plaintiff for Rs. 150 and 


costs. Subsequently, the plaintiff paid 


Rs. ro0-in full satisfaction of the decree, 


| äs agreed upon between the parties The 
defendant's son, Who undoubtedly was the 
agent of his father in this béhalf, agreed 
“to certify satisfaction to the Court, but, 
as a fact, it was not certified. The de- 
fendant then executed the- decree by 
attaching certain . property, the plaintiff 
objected and applied to be allowed to 
prove satisfaction, but was not allowed 
to do so as his application was held to be 
time-barred. i 

" The plaintiff now files the present suit 
for, damages, alleging that the defendant 
hasecommitted a breach of his promise to 
certify satisfaction to the Court. The 

© 
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-doing so the 
‘tue provisions o! 


‘debtor asks 


Ld 
‘ 
e ' € 
D 


TLS: 
words of his plaint: on this. point are :— 
* Plaintiff has a right to sue to be. 
indemnified for the lss caused to him by. 
the defendant's unfair conduct in not 
certifying execution in terms" of the con- 
tract of compromise." He assessed his. 
damages as being the difference between 
the Rs. roo he had paid and the amount 
he paidin the subsequent execution pro- 
ceedings. 

, The question is, whether such a suit 
es. 

Under O. XXI, 1. 2 (1), where a decree 
has been satisfied the decree-holder shall 
certify the payment to the Court whose duty 
itis to execute the decree and the Court 
shall record the same accordingly. Under: 
sub-rule (3) of the same rule a payment 
which has not been certified or recorded 
shall not be recognized by any Court exe- 
cuting the decree. So that the payment, 
alleged to have been made, not having. 
been certified under O. XXI, 1. 2, sub- 
rules (I) and (2), the Court executing the 
decree cannot recognize it. e 

The question then is—Can any other 
Court recognize it? In answerng this 
question, sub-rule (3) of r. 2. must 
be read with section 47 of the Code.. 

I think the law is clear that any Court 
other than the Court executing the decree 
can recognize the payment, provided, in 
Court does - not disobey 
section 47. And re 
cognition of such a payment by: the 
Couft other than the Court executing the 
decree must necessarily bein a suit, 

So far as I can ascertain there are four. 
classes of cases namely, (i) where the 


judgment-debtor sues for the. money he 


has paid out of Court on the ground of 
failure of consideration ; (2; where the 
judgment-debtor sues for damages for a 
breach of an express or implied promise 
of the decree-holder to certify the" pay- 
ment; .(3) where the judgment-debtor, 
after having paid up the decree out” oi 
Court, asksefor a declaration that,it has 
been satisfied, and for an injunction to ` 
restrain the decree-holder from executing 

the decree, and (4) where the judgment- 
for the..sale to. be set 
aside. ae p x v 
As regards the first case there are 
authorities for -saying that the suit is 
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maintainable. ` See Shadi v. Ganga Sahai 
(x), Periatambi Udayan v. Vellaya Goundan 
(2), Iswar Chandra Dutt v. Haris Chandra 

Duti (3) and Gendo v. Nihal Kunwar Lu: 
In Iswar Chandra Dutt’s case (3) Azizan v. 
Matuk Lall Sahu (5) was distinguished. 
In that case the suit was for a declara- 
tion that the defendant had no right to 
execute the decree, and for an injunction to 
restrain him from executing it. The con- 
tention was that the suit was barred by 
section 244 of the Civil Procedure Code of 
1882. It was held by a majority of the 
Judges, who composed the Bench, that 
section 244 was not limited by section 258, 
and that the suit was not maintainable; and 
that where a decree was satisfied by an 
agreement out of Court, and such satisfaction 
was not certified to the Court, a subsequent 
suit on the agreement was not maintainable 
if the object was to restrain the decree- 
. holder from executing his decree in con- 
travention of the agreement. ‘The facts of 
that case were held to be very different, 
Ghose, J. observing :—‘The object of the 
present suit is not to restrain the decree- 
holder from executing his decree in con- 
travention of the agreement entered into 
between the parties as evidenced by the 
two documeuts. . .to which we have already 
refer.ed, but rather the suit is with the 
object of recovering property under that 
agreement. The defendants-decree-holders 
have already in execution of the decree 
been put in possession of the properties 
covered thereby, and what the plaititiffs 
now say is in effect this: subsequent to 
the decree, you received from us certain 
consideration for which ygu conveyed “the 
property covered by the decree; we 
were not at liberty to oppose the exe- 
cution of decree and so you were put 
in possession of the property in execu- 
tion, but we are notwithstanding entitled 
to recover the same from you upon the 
conveyance executed by you. We think 

thdt this action is quite maintainable.” 


(1) 3. A. $38; A. W.N 
(N.'S.) 291. 
(2) 21 M. 409; 8 M. L. J. 51; 7 Ind. Dec. (N. s.) 


, (1881) 25; 2 Ind, Dec, 


646 
WA 25 C. 718; 2 C. W. N.. 247; 13 Ind. Dec. 
N. S.) 470- 

Dt 30 A. 464; 5 A. I J. 475; A. W, N. (1908) 


x 21 C, 437; 10 Iud. Dec, (N. s.) 522. 
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As regards the secontl class to which 
the present case belongs the foliowing are 
the authorities,—Viravaghava, Reddi v. 
Subbakha (6), Mallamma v. Venkappa (7), 
Meda, Kaliani Anni, 
(8) and Poromanand Khasnabish v. Khepou 
Paramantck (9). 


In Viraraghava Reddt’s case (6) Kindersley, 


J. observed :-—‘‘In the class of cases now 
under consideration the debtor is precluded 
by positive enactment from proving in 
the course of execution his payment made 
out of Court, What, then, is his remedy? 
Where the creditor on receiving the 
money has promised to certify the pay- 
ment to the Court, and has failed to do 
so, I think that a suit would lie on the 
promise. `: “It is not clear from the case 
stated whether there was such a promise 
in the present case. Where there has 
been no promise, the question appears 
to me more difficult. It is difficult to 
bring the case within the English action 
for money had and received upon a 
consideration which has failed; because, 
though the debtor probably may rely 
upon the creditor certifying. the payment, 
the consideration for the payment .s the 
decree." Turner, C. J. (Mutuswami . Iyer; 
J., concurring) observed:—'' The suit now 
pending is not brought to recover money 
levied under a decree, nor is’ it a suit 
to recover money paid and accepted in 
satisfaction of a debt due. It is a suit 
to recover damages for the breach of 
the implied promise to certify the pay- 
ment to the Court and thereby make it 
effectual in execution .. . For the wrong 
which the plaintiff has suffered, he cannot 
ebe debarred his remedy by action, unless 


it is taken away exp: -essly or by neces- ` 


sary implication." 
In the present case there was a pro- 
mise to certify the payment to the Court, 


and the suit is for damages for an 
alleged breach thereof. "Therefore, the 
remarks of Kindersley, J., and Turner 


C. T., apply. 


(005 M.397:6 Ind. Jur. 633 2 Iud. Dee, 
(N. 8.) 275. (F. Bi 

(7) 8 M. 277; 3 Ind, us i. 8.) 191 (F. Be 

(8) 30 M. 545; 3 M. L. T 

(9) 10 E 354; 5 Ind, De. ux. 8.) 237. 


In the matter of 


+ 


' class 


" Full Bench case of 


- The Code of 1877 was 
. year 1879, and the amendment provided 
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In Madai Kaliayi’s case (8) Subramania | 


Iyer, J., observed :—“The ground on which 
the Full Bench decision in Vzraraghava Reddt 
v. Subbakka 6) rests is, that thelaw casts 
ona decree-holder receiving payment out 
of Court the duty of certifying such 
payment in satisfaction of the decree, and 
that if he failsto do so, there is a 
breach of that duty. ‘his, to my mind, 
necessarily implies that a cause of action 
accrues when the judgment-creditor fails to 
fulfil his duty inu the matter." 

Al the cases above cited on the second 
of cases are under the 1882 
Code. 

. In Poromanand Khasnabish’s case (9) the 
case of Patankar v. Devj? (10) was dissented 
from. In this Bombay case the learned 
Judges, Melvill and Pinhev, held that a 
suitfor the recovery of money paid to a 
judgmeut-creditor out of Court and not 
certified appeared to be barred by section 
244 (c) of Act X of 1877, and by the 
last paragraph of section 258 as amended 
by Act XII of 1879. Has Abdul 
Rahiman v. Khoja Khaki Aruth (11), a 
the Bombay High 
Court, is to the same effect as Patankar’s 
“case (xo). Patankar’s case (toi was decided 
on the 24th January 1882 before the 1882 
Code came into force ; and the latter case 
was decided in 1886. To understand the 
reasons of the decisions in these two cases, 
itis necessary to examine the past history of 
the Code of Civil Procedure. This is correct- 
lv stated by Mulla in his Civil Pro- 
cedure Code *: “The Codes of 1859 (sec- 
tion.206) and 1877 (section 258) provid- 
ed that a payment or adjustment 
made out of Court should not be recog- 


nized by any Court executing the decree," 


unless it had beeg certified to that Court. 
amended in the 


that an uncertified payment or adjust- 
ment should not be recognised by any 
Court ;and the same provision occurred 
in the Code of 1882. In the year 1888, 
the section was again altered by provid- 


(ro) 6 B. 146: 6 Ind. Jur. 3175; 3 Iud. Dec. 


(N. el 556. 
(x1) 11 B. 6; 6 Ind. Dec. (N. si A 


* Page 543 of Mulla’s Civil Procedure Code, 
4t *Edition. 


INDIAN CASES, 


.as aforesaid.’ 
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ing that an tucertified payment or adjust- 
ment should not be recognized by any 
Court executing the decree; and this is the 
form in which the rule now stands’ in the 
present Code. Patankar’s case (10) was decid- 


ed under the amendment of the Code of 1877, 


The later Full Bench case of Bombay. 
was decided under the Code of 1882 before 
the amendment in 1888, The reasons for 
the decisions in these two cases are the 
same, and it is mecessary to quote only 
what Sargent, C. J., said on the point, 
The learned Chief -Justice said — "The 
question in this case turns upon the 
consideration to be placed on the conclud- ` 
ing clause of section 258 ofthe Civil 
Procedure Code Act XIV of 1882), which — 
after providing that "where any money 
payable under a decree. is paid out of 
Court,or the decree is otherwise adjusted 
in whole or in part, to the satisfaction 
.of the decree-holder, the decree-holder shall 
certify such payment or adjustment 
to the Court whose.duty itis to execute 
the decree —directs that ‘no such pay- 
ment or adjustment shall be recognized 
by any Court, unless it has been certified 
It has been contended for 
the appellant that by ‘any Court’ it must 
be meant any Court concerned with the 
question of the execution of the decree. 
such would appear to have been the 
opinion of a Division Bench of the Allah- 
abad Court consisting of Duthoit and 
Mahmood, JJ., in Ramghulam v. Janki 
Rai(412), and which was adopted by the 
Calcutta High Court in Jhabar Mahomed 
v. Modan. Sonahar (13). In the former 
case Mr. Justice Mahmood says — The 
section occurs if a Code regulating Civil 
Procedure, in a Chapter which relates to 
execution of decrees, and the only object 
it can have in view is to remove the 
inconvenience which would otherwise 
arise in connection with the execution of 
decrees in cases in which adjustment 
out of Court is pleaded.. It cannot -affect 
Courts which are not cencerned with 
the question of execution of decree, but 
with a separate suit in which the cause 
of action alleged is the breach of a valid 


(:2) 7 A. 124 at p, 18; A. W. N. (1884) 277; 4 


(r3) 11 C. 671: 5 Ind. Dec. (N, 8.) rop, 
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contract by which the decree-holder has 
bound himself not to execute the decree.’ 

lam unable to agree in this view .of:the 
section." The learned Chief Justice 
after discussing the matter further said :— 
“The irresistible conclusion 
substitution of ‘any Court’ for ‘such 
Court’ was made advisedly by the Legis- 
‘lature with the intention of extend- 
ing the prohibition to every Civil Court 
against recognizing an- uncertified adjust- 
ment for the. purpose for which it was 
intended, viz., as operaung in satistac- 
tion of a decree.” 

' It seems clear that the Ee cases do 
not now apply, because by the amendment 
in 1888 .the Legislature has substituted 
“the Court- executing the decree ^" for "any 
Court.” 

As regards the third class of cases, 
Azizan v. Matuk Lal Sahu (5, Deno 
Bundhu  Nundy v. Hart. Mati Dassee 
(14) end Moru  Narsu Gujar. v. Hasan 
(15). are: cases in which it was held that 
a suit for a declaration that the decree 
has. .béen satisfied and a suit for that 
and an-injunction to restrain the execution 
proceedings do not lie. 


` Tn Deno Bundhu Nundy’s case (x4) an 
attempt was made for an amendment of the 
plaint into one for damages for a breach of 
contract. "The learned Judges disallowed 


the proposed amendment, as it had been. 


refused by the Court below and as it was 
too late toask for it in the High 
. Court.- Further, they said that there was 
no allegation of any damageinthe plaint, 
and that they had felt sgme difficulty in 
ascertaining what the amendment really 
‘asked for was. They further said that it 
‘was by. no means apparent that the 
plaintiff? had ^ as yet- sustained any 
damages, and that to allow the plaintiff 
to &iend. would virtually amount to 
allowing him to , maké anew case and 
they ` refused -the application for amend- 
ment.. Jt is tb be noted thatthe learned 
Judges -did nót appear to hold the 
-yiew that a suit for damages ‘for: a 
"preach cf contract would not- liie. < 


D ^— wf 


(x4) 31 C. 4Bo; 8 C. W. N.- 35 
(r5) 48. Ind, a 135; 43 B. 240} 20 Bom, T. 
. R. 2997 ; 
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As regards the fourth class of cases, 
Blair and Aikman, JJ., in Jatkaran Bharti 
v. Raghunath Singh (16) held, that stich 
suits will not lie, The Calcufta cases of 
Ishan Cader | Bandopadhya | v. Indro 
Narain Gossami (17) and Pat Dasi v. Sharup 
Chand Mala (18) in which the contrary 
view was ` held were pointed out to have 
been overruled by the decision of the 
Privy Council in Prosunno Kumar Sanyal v; 
Kali Das Sanyal (x9).' It is not necessary 
for me to go into this question. 

From the above examination of the 
authorities, it seems clear to me that the - 
suit in the present case does lie and is 


„not barred by O. II, ‘+. 3 or by section 47 


of the Code of Civil Procedure. 
- The "next question for contention 
is, whether the suit lies in the Small 
Cause Court. ; 
It has been contended that this is a suit 
which comes within the Art. 35 (J) 
the Second Schedule to the Provincial 
Small Cause Courts Act, the suit being 
one for the illegal or improper execution 
of any distress orlegal process. I think. 
it is sufficient to quote from: Mr. Shafi’s 
discussion on the test for determining the 
jurisdiction of the Small Cause Court in bis . 
Provincial Small Cause Courts Act.: Thé 
learned author says:—''In order to ‘deter- 
mine whether a Courtof Small Causes has 
jurisdiction to try a particular suit we must 
look to the real nature, of the claim." 
[Ramachendratyar v. Noorulla Sahib (20) 
and Chhotu v. Jawahir (21).]). 

| The . suit as disclosed by the plaint 
in the case is one which .is clearly 
cognizable by a Court of Small Causes. It 
eis not based on the illegal or improper 
execution of the decree. If it was it 
would have been altogether barred by 
section 47 of the Code, or, in the words ` 


of Turner, C. J., the sut is not one 
brought to recover money levied 


under a decree, It is merely a suit 

um SS = 254; A. W. N. (1898) 37: 9 Ind. Dec, 
(N. 8.) 5 

bäi & 788; 
(N. S.) 1173. 
(18) x4 C. 376; 7 Ind. Dec. (N. s.) 249. 

(19) 19 C. 683; LA 166; 6 Sar. P. C, J. 
209; 9 Ind. Dec, (N. S.) 898 (P. CJ. 

m 30 M. 101; X M. L. T. 314; 16M. L. d 477 


Bi 
Tun 28 A, 293; A. W, N. (1906) 29i 3 A. To Je 
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12 Cila R. 390; 4 Ind, l Dec, 
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to recover damages for the breach 
of an express or implied promise to certify 
the payment to the Court. 

For the above reasons, I would hold 
that the suit is not barred bv any 
provisions of law and that it 
able by the Court of Small Couses. 

This appeal does not lie and is, there- 
fore, dismissed with costs. 

N.H. E EE : 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPZAI, FROM APPELLATE DECREES Nos. 551 
TO 554 OF 1920. 

May 4, 1022. 

Present -—Tustice Sir Thomas 
Richardson, KT., and Mr. Justice 
Suhrawardy. 

ASHUTOSH CHAKRABARTY AND OTHERS 
—PLAINTIFFS—-APPELLANTS 
UCFSWS 
DWARIKANATH MATA AND OTHERS 

—DEFENDANTS— RESPONDENTS 
Benga! Land Revenuz Seitlemeni 
tion (VII of 1822), Officer making Settlement 


under, if can enhance rents— Appropriate procedure 
for enhancement, 





The provisions of Regulation VII of 1822 only 
enable the Collector to ascertain and record the 


rents actually payable at the time when a Settle- 


ment or re-Settiement is made. Ifit is desired to 
enhance the rents of the tenants, proceedings 
should be taken by fhe Revenue Authorities under 
Part IT of Chapter X of the Bengal ‘ienancy Act 
or by the landlords themse:ves under section 52 
or sowe other appropriate provision of that Act. 
ip. 120, col. 2.1 

Appeals against the decrees of the Subordi- 
nate Judge, Khulna, dated the 25th of 
November r919, affirming the decree of the 
Muusif, First Court at Bagerhat, dated the 
Irth of Jauuary r9rg. l 


Babu Surendra Chandra Sen (with him. 


Babu Hemendra Chandra Sen), for the Appsl- 
lants.—The plaintiffs are the appellants, 
The appeals arise out of rent-suits. I 
obtained a temporary settlement from 


is. cogniz-: 


Regula. 


“Government of lands inthe Sundebans in 


1902 for five years which expired in 1907 
in which year anothe« settlement upto. 1912 
was made with me. A- fresh assessment 
of revenue was ordered and in the mean-: 
time there was a temporary settlement for 
one year. The question is upon what settle- 
ment revenue was dssessed at Rs. 674. 
The old rate was Rs. 178. I brought the 
rent-suits claiming rent at Re. 1-8 per 
bigha as assessed by the Government in: 
increasing my revenue. The Courts below 
say that Government hàd no jurisdiction 
to make.new settlement. I submit.they 
are wrong. ‘The assessment was made under 
Chapter X, Bengal Tenancy Act. Regula- 
tion VII of 1822 has the same force still 
and has not been affected by the Bengal. 
'Tenancy Act, Act IX of 1847 does not apply 
to cases like the present. It applies only to 
island churs and re-formation im sibu, 
Notice was issued to me under section 2 
(6) of Regulation VII of 1822. The use of 
the word “ khanapurt'" etc. shows that 


. the assessment was under Bengal Tenancy 


Act. The Government have inherent po- 
wer to treat their tenants in any way they 
like. Refers to section 7 (2), Regulation 
VII of 1822. I submit the case should go 
back for determination of the question as 
to the legality of the assessment of rent 
of the tenants. 
. Babu Mukunda Behart Mullick, for the 
Respondents, was not called upon to reply. 
JUDGMENT.—It appears that an island 
forened in the Dhaleswari river, in the Dis- 
trict of Khulna, to which the provisions 
of Bengal Act IV of 1868 would seem to 
have been applicable. Possession of the 
island was takén by the Government, and 
in the year 1902 the island was settled with 
the plaintiffs for a period of five years ex- 
piring on the 31st March 1957, as Chur 
Sonakur, bearing Touzi No. ro20. This 
temporary settlement was continued for 
another period of five years ending on the 
3rst March 1912. The Revenue Authori- 
ties then decided that there should be a 
fresh assessment of revenue. The estate 
was, therefere, re-settled for one year only. 
with the plaintiffs and proceedings were 
taken under Regulation VII of 1822 to 
re-a53253 the revenue. The result was, that - 
the estate was settled with the plaintiffs 
for a term of five years commencing on 


è . 
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the rst April 1913 ‘at an annual revenue | 


of Rs. 674, the ES revenue having 
been Rs. 178. 


In 1917 the plaintiffs instituted four ` 


suits for rentewhich have given rise to the 
second appeals now before us. The Courts 
below concurred in dismissing these suits 
on the ground that the Revenue Authori- 
ties were- not at. liberty to proceed under 
Regulation VII of 1822, but were bound 
to proceed under Act IX of 1847. As to 
that Act, the lower Appellate Court was 
of opinion that it was not open to the Reve- 


nue Authorities to apply its provisions: 


because ten years had not elapsed from the 
date of the last previous Survey thereunder. 
The learned Subordinate Judge seems to 
have assumed,without finding, that a Survey 
of the land had been made under the Act 
before the second Settlement of 1907. But, 


apart from that, I should have thought, - 


though I do not decide the point in these 
appeals, that in the circumstances the Act 
of 1847 had no application and that in the 
case Of a temporarily settled estate such 
as this, it would always be open to the 
Reventie Authorities to re-assess the revenue 
and re-settle the estate with effect from the 
expiry of a previous term of Settlement. 

_Here, however, the Revenue Authorities 
not only re-assessed the revenue and made 
a new Revenue Settlement of the estate, 
“they also purported to settle the rents 
payable by the defendants, and these suits 
are for arrears of rent at the rates thus set- 
tled. The question, therefore, arises 
rate Hes the defendants are under a legal 
liability to pay rent at those rates. 

In the final report of the new Settlement, 
dated 15th August 1914, ifis stated that 
on the 18th February 1914, it was ordered 
that the operations should be carried out 
in accordance with the Regulations and 
not under the Bengal Tenancy Act. I 
gather efrom that, and from the course 
which these suits followed in the Courts 
below, that the rents of the tenants’ were 
not settled under the provisions. of Chap- 
ter X ol*the , Bengal Tenancy Acf or under 
any other provisions of that Act. 

The final report shows that the rate of 
rent was fixed under the Collector's orders 
at a uniform rate of Rs. 1-8 as per standard 
bigha tor all lands comprised in the chur 
and;that the revenue assessed. was calcu- 


lated on the aggregate rental so’ arrived at. 
It is not disputed that the defendants’ rents, 
or the rents entered as payable by the 
defendants in the Settlement proceedings, 
were higher than the rents previously pay- 
able by them. The learned Vakil for the 
plaintiffs has been unable to tell us under 
what provisions of Regulation VII of 1822 
it was open to the Revenue Authorities. to 
impose this increase or enhancement . of 
rent on the defendants. 

No doubt, section 9 of the Regulation 
lays certain dutieson a Collector making or 
revising a settlement of the land revenue. 
Inter alia, it requires that ^ a record shall 
likewise be formed of the rates per bigha 
of each description of land or kind of pro- 
duce demandable from the resident culti- 
vators not claiming any transferable prop- 
erty in the soil whether possessing the 
right of hereditary occupancy or not" 
The section also says :—‘‘ The information 
collected on the above points shall be so 
arranged and recorded as to admit of an 
immediate reference hereafter by the Courts 
of Judicature, it being understood and 
declared that all decisions on the demands 
of the Zemindar shall hereafter be regulated 
by the rates of rent and modes of payment 
avowed and ascertained at the Settlement 
and recorded in the Collector's proc edings 
until distinctly altered by mutual agrée- 
ment or after full investigation in a regular 
suit " 

"These provisions, however, do not appeat 
to do more than enable the Collector to 
ascertain and record the rents actually 
payable at the time when a Settlement or 
re-Settelment is made. 

If it was desired to enhance the rents of 
the tenants, proceedings should, as it would 
seem, have been taken by the Revenue 
Authorities under Part II of Chapter X of 
the Tenancy Áct, or by the plaintiffs them- 
selves under section 52 or some other app- 
ropriate provision of that Act. This 
view, I may add, accords with that of the 
Board of Revenue as expressed in r. 67, 
at page 19, of the Bengal Survey and 
Settlement Manual, 1917. The rule states 
that, “ An officer making a Setti ment 
under Regulation VII of 1822 has no power 
to settle rents or to record rents higher than 
those hitherto paid, except by agreement - 
with the pares- subject to section 29 of 
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the Bengal Tenaney: Act in the case of 
raiyati lands, when that Act applies”. 

In the cirgumstances, I am not satisfied 
that the rents recorded in the Settlement 
proceedings against the names of the defend- 
ants in those suits were  validly settled 
rents which the defendants are bound to 
pay. As I understand, the Trial Court gave 
the plaintiffs a decree for arrears.of rent at 
the rates admitted by the defendants, ar 
at the original rates as the learned Munsif 
calls them. 

The learned Vakil for the appellants 
has pressed for a remand of these cases 
to the Trial Court for the purpose of an 
enquiry being made whether proceedings 
were in fact taken under the Bengal Tenancy 
Act or not., To my mind, it will serve no 
us:ful purpose to direct a remand in 
face of the plain statement contained 
in the Settlement Report. These suits 
are in respect of rent for a period before 
the 31st March 1918, when the Revenue 
Settlement in question came to an end. 
It may be that other steps have been taken 
since and that the position is now different. 

In the circumstances, I am of opinion 
that these appeals should be ‘dismissed 
with costs in all the appeals excopt No. 


534. 
Suhrawardy,.J.—1 agree. 
Appeals dismissed. 


B. N. 


LOWER BURMA CHIEF COURT. 
Civi, REVISISN NO. 79 OP 1921. | 
July 31, 1922. 

Present -—Mr. Justice Maung Kin. 
MAUNG AUNG BAN-—PLAINTIFF— 
APPLICANT 

f VEYSUS 
MAUNG AUNG PO—DEFENDANT— 
RESPONDENT. 

Vendor and purchaser—Sale— Debt relinquished 
in part payment— Vendor, refusal of, to effect 
registration —Sutrt, to recover amount of debt — Limi-: 
* tation Act (IX of 1908), Sch. I, Art.g7, appli 
cation of —'Money paid," meaning of. 


: Whtre a person is entitled to ask for a decre: 
for specific performance he is also entitled. to ask 
D e 
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for a return of his money if there has been any 
payment under the agreement. [p. 122, col, r.] 

. A debt retained in patt payment. of the pur- 
chase-money is in effect, and as between vendor 


and purchaser, a payment of that part. [p. 122, col, 
4 ® 


2.] | 

Bassu Kuar v. Dhum Singh, 1x A. 47 at p. 
57; 15 I. A. 211; 3 Sar. P. C.J. 260; 12 Ind. Jur. 
450; 6 Ind. Dec. (N. s.) 458 (P. C.), followed. 

Where a person transfers, iu satisfaction of a 
debt due from him, a certain property to another 
but afterwards refuses to effect a regístration of 
the same, the latter can bring a suit for the 
recovery of the amount of the debt under Art. 97 
of Sch. I to the Limitation Act asa suitfor money 
paid under a consideration: which afterwards 
failed. [p. 122, col. 2.] 

Civil revision of the order passed by 
the Additional Judge, Henzada, setting 
aside the decree passed by the Township 
Tudge, Myanaung. 


Mr. Ko Ko Gyi, for the Applicant. 
Mr. Naidu, for the Respondent. 


JUDGMENT.—This is an application for 
the revision of the decree of the District 
Court of Henzadu which dismissed the ap- 
plicant's suit. It was one for tlie recovery 
of Rs. 430 on failure of consideration. 


. The plaintiff's case, as appears from bis 
plaint, is shortly as follows i=- i 

In Tabaung 1277 B. E. the defendant 
owed him Rs. 430, and, in satisfaction of 
the debt, made over outright his share in 
the landin suit. After having got posses- 
sion, the plaintiff let out the land to the 
defendant at 69 baskets of paddy per year, 
The defendant is still in possession. ‘The 
plaintiff has now discovered that the out- 
right transfer should have been effected by 
a registered instr@ment, and has, therefore, 


° asked the defendant to give him a re- 


gistered conveyance, which the defendant 
has refused to do. Instead of suing for 
a decree for specific performance of the’ 
contract of sale, he sues for the Rs: 430; 
alleging that the.defendant has failed to 
perform his part’ of the contract. . 


The defendant denies having transferred 
the land to the plaintiff or that the plaintiff 
got possession of it at any time. He says; 
in Kason 1276 B. E. he borrowed Rs. 250 
from the plaintiff, and promised to re-pay 
the loan by making. over Go baskets. of 
paddy a year. -Up to 1281 PR ie has 
for six: years. -regularly ‘given the-plaintif 


- 
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60 baskets of paddy. The debt has, there- 
fore, been discharged. 

‘The Trial Court found that the plaintiff's 
allegations were all true, and that the de- 
fendant comgd not prove his allegations as 
to the loan of Rs. 250 and the dis- 
charge thereof, and passed a decree as 
prayed. 


The defendant appealed to the District. 


Court. His first ground of appeal was that 
the suit was not maintainable. The Court 
found that by reason of the Transfer of 
Property Act and the Registration Act, 
both the alleged sale and lease were whol- 
ly void, and that, therefore, the suit was 
barred by limitation, and for this reason 


' dismissed the plaintiff's suit. 
I cànnot understand the learned Addi- 


tianal District. Judge’s view, The fact 
that the alleged sale and lease were nof 
made by a registered deed does not appear 
to me to affect the plaintiffs suit as 
framed. .The learned Judge recognized the 
fact that the plaintiff could have sued 
for a decree for specific . performance by 
asking for a registered deed of sale; 
but he appears to have forgotten that 
where a person is entitled to ask fora 
decree for specific performance, he is also. 
entitled to. ask. for the return of his 
money. Therefore, if there was a pay- 
ment under the agreement, which is 
sought to be specifically performed, the 
‘person who has.done his part, of the 
contract, would be entitled to ask for a 
decree for specific performance, dr for 
the return of the money. A little difficulty, 
however, arises 1n this case, because the 
allegation was that there ewas no payment, 
but only an admission on the part of the 
defendant that he owed the plaintiff 
Rs. 430. 

It has been contended that Art. 97 
of the Limitation Act applies, and' that 
the suit was not time-barred, as the 
defendant broke his part of the, contract 
only a year before the suit. The opposite 
view, which looks fair on thedace of it, is 
that the Article applies only where money 
was actually received by the defendant at 
the time the contract was entered into and 
thatit is for the. plaintiff in.the present 
Suit to sue for the: recovery of the - debt,. 
in which “éasé it. is common -ground that 
the: suit would-be - barred by limitation, 
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The point is, however, concluded by author- 
ity .in Bassu: Kuar v. Dhum Singh (x), 
where the facts are similar to those in the 
present; their Lordships of the Privy 
Council observed :—“An action for money 
paid upon an existing consideration which 
afterwards fails is not barred till three 
years after date of the failure. A debt 
retained in part payment of the purchase- 
money is in effect, and as between vendor 
and purchaser, a payment of. that part.” 
Relying on these observations, I would 
hold that the suit was not time-barred. 

The judgment and decree of the lower 
Appellate Court are set aside, and it is 
directed the appeal before it be re-admitted 
under its original number and the case 
decided on its merits. 

The costs of this appeal will be costs 
in the cause. 

N. H. Decree set aside. 

c HI II A. 47 at. p. 57; 15 I. A. 211! 5 Sar. 

C. J. 260; 12 Ind, Jur. 450; 6 Ind. Dec. 
458 (P. 6). 


P, 
(N. S.) 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 69 OF 1920. 
September 23, IQ2I. 

- Present Mr Justice. Kumaraswami 
Sastri and Mr. Justice Odgers. 
PACHAI PILLAI AND OTHERS— 
PLAINTIFFS—APPELLANTS 

UErSUS 
C. GOPAL PILLAI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Hindu Law—Succession-» Sudras— Illegitimate 
sons—Desertion by wife, whether effects dissolutoin 
of marriage. 


Before the illegitimate sons of a Sudra can 
succeed, they must show that the connection be- 
tween their parents was not adulterous. 

Soundararajam v. Arunachalam Chetty, 33 Ind, 
Cas. 858 ; 39 M. 136; 29 M. L. J. 793 at p. 816; 2 
L. W. 1247 at p.1266;18 M. L. T. 552 ai p. 
568; (r916) x M. W. N. 31, followed. 

Mere desertion by a wife of her husband is 
not sufficient under the Hindu Law to dissolve 
the. marriage.. " =- 

Appeal from a decree “and judg- 
ment of Mr. Justice Phillips, dated 
the os Apri 1920, passed in the Cer: 
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cise of the Ordinary Original Civil Jurisdic- 
tion of the High Court, in Civil Suit No. 487. 


of I919.: 
Mr. V. C. Seshacharriar, for the Appel- 
lants. ` 

Messrs, Venkatasubba Raw: and Radha- 
krishnayya, for the Respondents. 

JUDGMENT.—We. see no reason for 
differing from the learned Judge who dis- 
^. believed the evidence of the plaintifis’ 
mother and their witness, Subba Reddi, as to 
the removal of the Aalt and the payment- 
to her of Rs. 50 the parisam. ‘The evidence 
of the two witnesses is insufficient to prove 
that there je a custom among the -Vellalas 
which permits .divorce. . The. decision in 
Virasangappa ve. Rudiappa (1) does not 
support the contention as it only decides 


that there is such a custom amongst Linga- 


yats.. It is clear from the Ful Bench 
decision .in. Soundararajam v. Arunachalam 
Chetty (2) that before the illegitimate sons 
of-a Sudra can succeed, they must.show 
that the connection between their parents 
was not.adulterous. In the present case, 
. itis admitted that their mother was married 
to Veeraswámy Mudaly before she joined 
the deceased Venkatachallam. It is argtied 
that mere.desertion by Veeraswamy of the 
plaintiffs’ . mother and their separation for 
several years is sufficient to dissolve the 
marriage, but there is no authority. for 
holding that a marriage is severed by mere 
desertion.:- Objection is taken, to. the rate 


of ihaintenance awarded. Having regard 


to the income of the properties and the 
claims of the various members of the family 
we think the rate allowed by the learned 
Judge is reasonable. 


Costs. 
V, N. Ve 


WW. C. Appeal po 

' (1) 8 M. 4405 9 ‘Ind, Jur. 349, 3 Ind. Dec. (N. s.) 
301. 
. (2) 33 Ind, Cas. 858; 39 M. 136 ; 29 1 M. TT. 
793 at p. 816 5» 2. L. W. 1247 at p. 1266; 18 M. 
I.^T..552 at p. 568; (1916) 1 M. W. N. 3r. 


* 


The appeal fails and is dismissed with 


CALCUTTA HIGH COURT. | ^- 

APPEAL FROM ÁPPELLATE DECREE No. 
2258 Of 1916. 

November 25, 1921. 

Present:.—Justice Sir N. Re Chatterjea, : 
Kr, and Mr. Justice Paton. 

MAHAMED WARISH SADAGAR— 

< PLAINTIF F—APPELLANT 

YENSUS ` 

RAHMAN ALI MEAH AND ANOTHER 

. . —DEFENDANTS—HRESPONDENTS... 

WwW Bee: expenses of—Procedure for vealisation— 

Immoveable property of party summoning witnesses, 


whether liable— Civil Procedure Code (Act V of 
1908), s. 36, O. XV I, v. 4. SE 


“The expenses of a witness summoned to appear 
before a Court, ought to be levied in the manner 
provided by O. XVI, r. 4 of the Civil Procedure 
Code, namely; by attachment and sale of only the | 
moveable property of the party obtaining the 
summons. The immoveable property of the 
debtor cannot Es put up to sale for its realisation, 


Appeal, against a decree of the Subor- 
dinate Judge, First Court, Chittagong, dated 
the 14th of July 10919, affirming a ‘decree 
of the Munsif, Third Court at Pateya, dated 


the 26th ‘of "March 1918. ` 


Babu Chandra Sekhar Sen, ET the Appel: 
lant. 


Babus Mohendra Nath "Roy, Poresh 
Chandra Sen, and: Provat d Puit, 
for the Respondents. ' i 


d UDGMENT.—This appeal ere out 
of £ suit for a declaration that the sale held 
in execution of an order was without juris. 
diction and ice and for other reliefs: 


D appears that the plaintiff, who is the 
appellant before us, cited Rahman Ali 
(the respondent) as a witness in another 
suit, and the Court directed the plaintiff 
to pay him Rs. r3 as his expenses. Rah- 


. man Ali executed that order and in exe: 


cution put up certain immoveable property 
of the plaintiff to sale and the property was 
purchased by the defendant No. 2: " 


The Courts below overruled. the conten- 
tion of the plaintiff that the sale of the im- 
moveable property was illegal and the paat 
iff. bas SE to this- Court." .. 


dii is. eer that ‘under O; XV; d $ 
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Civil Procedure Code, the Court, in default 
in payment may order the expenses of a 
witness to be levied byeattachment and sale 
of only the moveable property of the party 
obtaining the summons. 


The learned Subordinate Judge was of 
opinion that O. XVI, r. 4 provides only a 
short and summary procedure for realiza- 
tion of the expenses of a witness summoned 
to appear before a Court, leaving the other 
provisions of the Code unaffected thereby. 
Reliance was placed by the learned Sub- 
ordinate Judge as also by the learned Pleader 
for the respondent before us upon the pro- 
visions of section 36 of the Code. | 


` We do not think, however, that that sec- 
tion makes any order capable of execution 
which was not so before. All that it lays 
down is that the provisions of the Code 
relating to the execution of decrees shall, so 
far as they are applicable, be deemed to 
apply to execution of orders, which, we think, 
means that the procedure prescribed for 


execution of decrees shall apply to exe-- 


cution of such orders as can be executed 
under the Code. There being a specific pro- 
vision in that behalf contained in O. XVI; 
r. 4, the amount ordered to be paid by the 
Court, we think, ought to have been levied 
in that manner and that the immoveable 
property of the debtor could not have been 
put up to sale. 


It is contended on behalf of the respend- 
ent that there is nothing to show that the 
initial expenses were deposited under r. 2 
by the plaintiff-appellant and that r. 4,there- 
fore, cannot apply, as it applies only to cases 
where the sum paid into Court is not suffi- 
cient to cover the expenses or the remuner- 
ation of the witness. But it was not sug- 
gested in either of the Courts below that 
the initial expenses were not deposited and 
neither of the Courts below was invited to 
go into the question ; and we cannot pre- 
sume that the énitial expenses which r. 2 
lays doWn shall be paid, were not asa matter 
of fact paid. e 


-. We are, accordingly, of opinion that the 
order of the Court below should be set aside 
and the suit decreed. There shall bea 
declaration im. favour of the ` plaintiff that 


INDIAN CASES. 


[2922 


D 


the sale was illegal and did not affect the 
interest of the plaintiff. ) 

Each party to bear his own costs through- 
out. JUN 


N. E. Order sel aside. 


ALLAHABAD HIGH COURT. 
- SECOND CIVII, APPEAL, NO. 1070 OF 1921. 
July 13, 1922. 

Present Mr Justice Kanhaiya Lal, 
and Mr. Justice Sulaiman. 
KALLU TEWARI AND OTHERS— 
DEFENDANTS—APPELLANTS 

VEYSUS 
RAJINDER PRASAD AND ANOTHER.— 
PLAINTIFFS— RESPONDENTS. 
Contract Act (IX of 1872), s. 23— Agreement 


between Pandces and Pariwals—Share of offerings . 
of temple— Public policy. 


An agreement by which a Panda is to do 
numerous acts and get his share of the offerings 
from the Pariwals of a shrine is not necessarily 
sent public policy and is enforceable. ‘[p. 125, 
col 2.] | 


Second appeal from a decree of the 
subordinate Judge, Mirzapur. - 

Dr, Kailas Nath Katju, for the Appel- 
lants. : 
Mr. Gulzari Lal, for the Respondents. 


JUDGMENT.—This is a defendants’ 
appeal arising out of a suit brought by 
the plaintiffs for recovery of a $ths share 
ofa sum of Rs. 750 said to be the price 
of a note-ring offered bvecerta n wealthy 
pilgrims to the temple of Bindbasani 
Devi, at Bindhiachal. The plaintiffs’ case 


. was that onthe 2nd of September rọrọ 


he entered into an agreement with the 
defendants under which he was entitled 
to get a I2-anna share in all the offeriags - 
made by the said pilgrims, that lie has 
received his share in respect of a number 
of items but the defendants have not given 
him anything out of the proceeds of tha 
nose-ring. On behalf of the defendants 
the alleged agreement was denied and it 
was further pleaded that such an agiee- 
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ment was without” consideration and was 
unenforcible inlaw. The value of Rs. 750 
fixed by the plaintiffs was also disputed. 
Both the Courts below have decreed the 
suit 2" Loto. 

On appeal by the defendants it is strong- 
ly contended that the finding is insufficient 
to show that there was any consideration 
for the agreement and that such an agree- 
ment is against public policy. And, 
lastly, it is urged that the finding as to the 
value of the jewellery is based on inadmis- 
sible evidence. 

At the trial it seems to have been ad- 
mitted by both the parties that a Panda 
gets his share of the offerings from Pari- 
wals, if it isso agreed. The plaintiff is 
admittedly a Panda and the defendants 
are lessees from Pariwals whose turn it 
was to receive the offerings on the day in 
question. The 
further and accepted the plaintiffs’ evidence 
which shows that “the Pandas take pil- 
gitms, who visit this shrine, to the temple; 
they accommodate their clients at their 
houses, look after their comfort and go 
with them to the temple when they go to 
make offerings at the temple and to wor- 
ship Devijiand though the Pandas have 
got no right to participate in the offerings 
made atthe temple, yet, asa matter of 
practice, Pariwals give them a share ac- 
cording to the terms which may be settled 
between the Pariwals and the Pandas out of 
the offerings." 

There was oral evidence to prove these 
facts and the lower Appellate Court has 
distinctly accepted that evidence and held 
that Pandas are as a rule given a share 
out of the offering in every 
mutual understanding. It was on this 
finding that the lower Appellate Court 
proceeded to consider the disputed ques- 
tion as to whether there had in fact been 
any agreement betiveen the parties or not 
and it came to a finding that the agreement 
had been proved. In our opinion, when 
there was this well-known established 
practice under which Pandas were to do 
numerous acts and were given shares in the 
offerings, if there was an agreement to that 
effect, it might very well have been that 
no express terms were settled at the time 
of the agreement, for the. things which 
had to be done or not to be done by the 
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Courts below have gone 


case by' 
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plaintiffs might very well have been implied 
by the parties. On the finding recorded 
by the lower Appellate Court, there can 
be no doubt that such an agreement was 
for consideration. We find also from 
a'judgmenton the record that such 
an agreement has been enforced when 
proved. Weare unable to hold that an 
agreement of the kind mentioned would 
necessarily be against public policy. Such 
an agreement has been enforced in previous: 
cases and the evidence which has been 
accepted by both the Courts below shows 
that as a matter of practice it is in 
force. * 

The finding as to the value of the jewel- 
lery is, in our opinion, a finding of fact 
which cannot now -be disturbed. The 
article, the value of which was in dispute, 
was in the possession of . the defendants 
and they never produced it. The plaintiffs. 
could not call upon them to produce it 
because it was their case that it had pre-. - 
viously been broken up and divided by 
patts among the various Pariwals. It was. 
almost impossible for the plaintiffs to 
produce better evidence of identification 
than the statement of Thakur Gobind- 
Singh, the A D. C. to the Raja pilgrim. 
He gave evidence to the effect that the 
value ofthe article was Rs. 750 and he 
based his belief on the fact that this 
article had been valued by a Benares 
jeweller at that figure. In our opinion, in 
the absence ofthe article itself and any 
better evidence available, the Courts below 
were justified in accepting -that evidence 
as proving its true value. We are unable 
to hold that tls evidence under. the. 
circumstances was inadmissible. “The result, 
therefore, is that this appeal is without 
force and is hereby dismissed with costs. 

N. K. 


Appeal dismissed. 


P ` 
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LOWER BURMA, CHIEF. COURT. 
SPECIAL, SECOND CIVIL APPEAL No, 93 
OF 1622. 

August 8, 1922. 

Present. -*-Mr. Justice Maung Kin. 


MAUNG PO VIN—DEFENDANT— .. 


APPELLANT . 
.QeYSMS ' | 
MAUNG SHWE. KIN-—PLAINTIFE— 
RESPONDENT, . 


. Sale— Option, of ve-burchase on. fixed date— 
Time, whether of essence - of contract. 


In a transaction. of sale, of immoveable, prop- 
erty with the option of re-purchase ` on a, certain 
fixed date, time is of the ‘essence of the contract, 
and the . option of re-purchase must be exercised - 
according to, the strict terms ‘of the powet. 


; 


Specific .performance, of thé, contract cannot. be^ 


enforced if the vendor fails to keep the date. 
BEE by the contract. [p. 127 col, 2.] 


. Jamshed Khodaram Ivani v. Burjorji - Dhun- 


jibhai, 32 Ind. Cas. 246; 30 M. L. J. 186; 3 L. W. 


239; 19 M. L. T. 184; 14 A L. J. 225; (1916) 1. 


M. W. N..229; 18 Bom. L. R, 163; 23 CL, J. 
358; 20 C. W. N. 744; ap B. 289; 43. I. A, 26. 
LE, Œ), distinguished." 

Samarapuri Chettiar v. Sutharsama Chettiar, 
52 Ind. Cas,' 5907. 42 M. 802; 37 M. L jJ. 
(1919) M: WwW. N 
269, followed.. 

The case of the exercise of an option of 
re-purchase on a certain fixed date is different to 


the ordinary case of an agreement .to sell immove-. 


able property by. a „certain fixed date, In the 
latter case the doctrine of equity is that time 
may: mot be of -the essence. of the contract; but 
in’ the: former. .case, Lite is always of the 
essence of the contract, Ip, Af col. & 2.] 


Special: civil second. appeal: PEE 
the judgment. passed by, the Divisional 
Judge; Arakan, setting aside. that. of the 
District Judge, : Sandoway. 


© Mr. Chari, for the Appellant. 
Me Bose, for the Respondent. 


JUDGMENT. —By a registered ‘deed the 
plaintiff transferred the land in suit to 
the defendant--with the right of re-pur- 
. chase on the expiry of three ‘years from 
the date of the deed, 

The plainti£, treating the instrument 
as ont of mortgage, sued for redemption 

of the property. 
. In the Trial Court the question whether 
the transaction was one of mortgage 
or sale with the option of re-purchase 
was gone into and it was’ held that it 
was not a mortgage but a sale with 
the option of re-purchase. The Court 


LO," 
N. 598; to, L, W. 376; 26 M, L. T. 


INDIAN: CASES; 


withstanding the. failure. 


does not apply .to the case 


` Den 
prodeedad to -hold fae *as the time oue. 
for the exercise of the option had passed. 
when the suit was filed, the plaintiff could 
no longer exercise it. 

On appeal to the Divisional Court. 
it was held that upon a fair construc- 
tion of the document, time was not of- 
the essence of the contract, that the 
plaintiff was entitled to exercise the. 
right to, , re-purchase. within a reasonable 
tune after the. date fised, and. that, as- 
the plaintiff offered to re-purchase the prop- 
erty only twenty-two days after the. 
date fixed the offer. had been made 
within a reasonabie time. 
which contained no prayer.fora decree 
for specific. performance of the contract. 
of re-purchase. was. allowed to, be. amend-, 


ed and a decree for SE performance. 


was. . granted. 
In holding that time was not of the, 


essence of the contract the Divisional. 
Court . placed reliance upon Jamshed. 
Khodaram Irani v.  Burjorji Dhunjibha:. 
(r. In that case their Er of: 
the Privy: Council . held ` that , the 
case. of contracts . for as axe of. 
land time .is presumed ,, equity. not 


to, be of the essence of the contract and 
specific performance. will Je enfo! ced not- 
to keep the 
dates. assigned by the contract if. justice 
can: be done. and. there. -is. nothing in the 
express stipulations, .the nature. of the 
pioperty or the dee circumstances 
which . would make . it. „inequitable to 
interfere with and nae the legal rights 
of the parties and that in enacting 
section 55 -of the Indian Contract Act 
the Indian Legisiature “only . embodied 
this doctrine of equity. 

I understand that.it was pointed out 
to the' learned Judge that the Privy 
Council. case lays down a general rule 
in ordinary cases of. sales of. immove- 
able property and that. this 
of à right 
of re- -purchase or of an obligation to Te 
sell on the date fixed. 

The case, of $ amarapuri 


GC heitiar V. 


(1) 32. Ind, Cas. 246; 30 M. E J. 186; 3 L. wW. 
239; 19,M. X. T. 284; x4 A. L. J. 225; (1916); x 
M. Wi N.229; 18 Bom: L. R. 163; 23 C.L. 
358; 20 C. W, Ni qm de B. ee: 43 1 qe "A, 26 
Cu Moo 


a 47h Mà 


The. plaint; 


general rule 
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Sulharsana Chettiar (2) was cited to the 
Judge ; but he appears to have considered 


"INDIAN :CASES; 
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that case to be contrary to the Privy 


Council case, inasmuch as he said in his 
'udgment that. the. Dy Council case 
was not referred to. 

The learned Judges of the Madras High 
Court held that “the lower Appellate Court 
was in error in applying the doctrine 
that time may not be of the essence of the 
contract which arises on the construction 
of contracts of sale to contracts for re- 
sale of property conveyed." They stated 
that the true doctrine is given in Fisher 
on Mortgages, Chapter I, paragraph r8, 


as being that if the transaction is not ` 


a mortgage, the right to re-purchase being 
an Option must be exercised according 
.to the strict terms of the power. They 
were of opinion that there was no 
reason why a different rule should pre- 
vail in India. ` 

The law on the subject. is stated to 
the ‘same effect in Volume 21 of Hals- 
burys Lues of England on the subject 
of Mortgage at page 72. It is as fol- 
lows :—''If, however, the intended arrange- 
ment is not a lending and borrowing 
transaction but an absolute sale accom- 
panied by a contemporaneous agreement 
for re-purchase or a stipulation -that the 
conveyance should be void upon payment 
of a certain sum at a fixed time this 
does not entitle the vendor to such a 
right to redeem as is incidental to a 
mortgage, but creates a mere right of 
re-purchase to be exercised in accordance 
with the terms of the power. The ques- 
tion always is—was the original trans- 
action a bona fide sale with a contract 
for re-purchase or was it a mortgage 
under the form “of a sale? In the 
former case the condition for re-purchase is 
construed strictly against the vendor, and 
where there is atime limited for the pur- 
pose it must be precisely observed.” 

It seems clear to me that the case 
of the exercise -of an option of re-pur- 
chase on a certain fixed dat: is differ- 
ent to the ordinary case of an agree- 


ment to sell immoveable property by a. 


(2) 52 Ind. Cas. 590; 42 M. 802; 37 M. Ta J. 
109; frgrg) M. W. N. 598; ro io W. 376; 26 M. L. 


T. 269, / e 


* 


‘place at the option of some one. 


i25 
| bel 


certain fixed date, In the latter case 
the doctrine of  eqyity is that time 
may not be of the essence of the con- 
tract but in the former case time will 
always: be of the essence of the contract: 
The reason for the difference is stated by 
Fisher as being that in the case of an 
option ‘of re-purchase there is no mutu- 
ality. In other words, the purchaser has 
no means of compelling the re-payment 
of the consideration money and the power 
of re-purchase is only a privilege... 

Under these circumstances it must be 
held that the’ plaintiff-resporident had 
no power to exercise his option when 
twenty-two days after .the date fixed he 
offered to re-purchase the property. . His 
suit must, therefore, be dismissed and this 
appeal is allowed with costs. 

W, C. A. l ee: ailowed. 


M cg 


CALCUTTA HIGH COURT. 
CIVIL, RULE No. 154 OF 1921. 
^ july 22, 1921. ; 


. Present:—Sir Lancelot Sanderson, KI, 


Chief Justice, and Mr. Justice Chotzner; " 
|. MOHENDRA NATH NANDA AND ^" 
,.OTHERS—DECREE- HOLDERS—PETITIONERS 
versus l 
BAIDYA NATH TRIPATHI AND 


OTHERS—Q@pp ISITE PARTIES. 

Bengal Tenancy Act (VIII of 1885), s. 170 
(3)—“ Interest in the tenure ov holding voidable on 
the sale," meaning of—Rent-decree—Execution 
against Hindu widow—Reversioner, if entitled to 
deposit decretal amount —Civil Procedure Code 
(Act V of 1908), s. 115— Revision. dë? 

The words “an interest in the tenure or holding 
voidable on.the sale" in section -170 (3) of the 
Bengal Tenanc cy Act mean an interest which is 
in existence at the time of the sale and” which 
will become liable to be avoided on the*sale taking 
The interest 
of a reversioner is not such an interest, and, 
consequently, in execution of à decree obtained 
against a Hindu widow for arrears of rent, the 
reversioners are not persons. wHo are entitled to 
“pay money- into Court under sub-section (3) of 
section 170 of the Bengal: Tenancy Act. [p 128, 
. col, 2.) 


d - 
*e D Ki H - 


128 


* 


` An ‘order of a Munsif allowing the rever- 
sioners of a Hindu widow :to deposit the 
decretal amount under section 170 (3) of 
the Bengal Tenancy Act, is open to revision 
by- the Die Court under section 115 of the 
Civil Procedure Code, as it is an order madé in 
the exercise of.a jurisdiction not vested in him by 
law or in the exercise of his jurisdiction illegally 
or with material irregularity. [p. 128, col. 2.] 

Rule against an order of the Mons, 
ard Court, Contai, in Rent Execution Case 
No. 183 of 1920. | 

Babu Sita Ram Banerjee, for the Peti- 
toners. 

Babu Apurba K. Mookerjee, for the 
Opposite Parties. i 


JUDGMENT. ; 

Sanderson, C. J.—This is a Rule which 
was granted by my learned brothers, Mr. 
Justice , Chatterjee and Mr. Justice Suhra- 
wardy, calling upon the opposite, party 
to show cause why the order complained 
. of should not be set aside. The order 
complained of is An order of the learned 
Munsif sitting at Contai, and the matter 
arose in this way. The petitioners in 
this Court, at whose instance the Rule 
was granted, are the landlords. 

They obtained a decree against a 
purda-nashin widow for arrears of rent, 
and an execution’ case was instituted 


for the purpose of putting the property 


up to sale. The opposite . parties are 
admittedly ‘the  reversioners,. and they 
applied to the learned . Munsif to be 
aliowed to deposit the decretal amount 
under section 170, sub-section (3) oi the 
Bengal Tenancy Act. The learned Munsif 
alowed the applicatione and there was 
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. holding any 


e 


an appeal to the learned District Judge, 


who held that the appeal did not lie, 
The learned  Vakil, who supported this 
Rule, agreed that there was.no right of 
appeal to the learned District . Judge. 
By reason of the appeal proceedings, 
considerable delay took place ig making 
the application for this Rule ; but that 
matter was takeu into consideration by 
the learned Judges who „granted this 
"Rule; and in my judgment it is not 
necessary for us to deal, further with 
that part of the case. The learned 
Vakil’s argument was based upon the 
words of section 170 (3) His argument 
‘was that, inasmuch as section 170 (3) 
provided that “The judgment-debtor or 


e 


in allowing the reversioners 
the decretal amount was 


72777 froz2 


any person having in the tenure or 
interest voidable on the 
sale may pay money into Court under 
this section,” the opposite parties, who 
are merely holders of a  reversionary in- 


terest in the property, were not persons 


entitled to make the deposit. 
The whole question depends upon whether 
the reversioners can be said to be persons 


having an interest in the tenure or 
‘holding votdable on the sale. In my 
judgment those words must mean an 


interest, which is in existence at the 
time of the sale and which will become 
liable to be avoided on the sale taking 
place at the option of some ` one. The 
question is whether the interest of the 
reversioners is such an interest, In my 
judgment it is not. Assuming, for the 
sake of argument thet the reversionary 
interest would be an existing interest 
at the time of the sale when it took 
place, in my judgment it could not be 
said to be an interest which would become 
liable to be avoided on the sale taking place; 
consequently, in my judgment, the rever- 
sioners have not within the meaning of 
the words of the section an interest in . 
the tenure or holding vordable on the 
sale, i 

It was argued by the learned Vakil 
who showed cause against the Rule that 
we should not make this Rule absolute 
because this was.nota case which would 
entitle the Court to exercise the powers 
of revision conferred upon the Court by 
section 115 of the Code of Civil Proce- 
dure, ‘The learned Munsif by his judg- 
ment held that the  reversionary heirs 
were persons who were entitled to de- 
posit the money within the meaning of 
section 170 (3) of the Bengal Tenancy 


Act. As I have already said, the 
reversioners were not, in my judg- 
ment, persons who were entitled to 


pay money into Court under that sub- 
section. Consequently, the learned Munsif 
to deposit 
exercising a 
jurisdiction not vested in him by law 
or he was’ acting in the exercise of his 
jurisdiction illegally or with material” 
irregularity. Consequently, the provisions ` 
of section 115 of the Code of 'Civil 
Procedue apply to this case. In my, 
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judgment, therefore, this Rule must be 
made absolute. 

The objection which the petitioners took 
may or ma@y- not be a purely technical one. 
I do not know whether the reversioners in 
applying to make the deposit were acting 
entirely in their own interest or whether 
they were acting partly in their own interest 
and partly in the interest of the widow. 
1 mention this because it was admitted 
by the learned Vakil who appeared in 
support of the Rule that even now 
it is not too late for the widow, who is 
the judgment-debtor and who clearly 
comes within section 170 (3), to pay 
the money into Court in accordance 
with the provisions of that sub-section, 
if she can provide the money out of 
her own pocket or if she can induce 
the reversioners or other persons to avdance 
the money to her. 

For the above mentioned reasons, in 
my judgment, this Rule should be made 
absolute. Having regard to the facts of 
the case, we do not make any order.as 
to costs. 

Chotzner, j.—I agree. 

B. N. 

Rule made absolute. 


anti ed 


LOWER BURMA CHIEF COURT. 
Lo, MISCELLANEOUS, APPEAL, No. 95 
OF 1922. 

August 8, 1922, 
Present:—Mr Justice Maung Kin. 

A. SUBRAMONIAN IYER-— APPELLANT 
YEN SUS 


ABDUL RAHMAN— RESPONDENT 

Civil Procedure Code {Act V of.1908), O. 
XXXVIII, v. 2— Arrest before judgment— 
Release on furnishing security— Surety, respon- 
sibility of— Appearance under protection order of 
Insolvency Court,* whether good. 

Where a defendant is arrested before judgment, 
and is released upon furnishing security under O. 
XXXVIII, r. 2 of the Civil Procedure Code, the 
surety is bound to produce him at sny time 
when called upon while the suit is perding, and 
nntil satisfaction of any decreé that may be 
passed against him in the suit, or punishment of 
him for not satisfying the decree. [p. 130, col. 1.] 

An appearance under a protection order from 
an Insolvency Court is not such an v saper 
as is contemplated under O, XXXVIII r. 2 of 
the Code. [p. 130, col r.] 

. Miscellaneous appeal against the order 
passed by the Second Additional Judge, 


Small Cause Court, Rangoon. 
9 e 
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$ : 

Mr. Das, for the Appellant. 

Mr. Barnabas, for the Respondent. 

JUDGMENT.—The appellant brought a . 
suit against one K. V. Bhat for the 
recovery of money alleged to be due on 
a promissory-note. The  défendant was 
arrested beore judgment and, when 
brought before the Court, undertook to 
furnish security. The usual bond was 
executed by him and his surety, Abdul 
Rahman, the respondent before 
me. A decree was passed against the 
defendant after contest. The plaintiff 
then applied for execution against the 
surety who, consequently, . produced the 
defendant before the Court. As there was 
some talk of a settlement it was ordered 
that the case be taken after the 
luncheon interval. The plaintiff did not 
then appear and his application was 
dismissed. But in the morning the de- 
fendant had produced a protection order 
from the Insolvency Court; so, in any cass, 
whether the plaint.ff appeard after the 
interval or not, the defendant could not 
have been committed to jail. Subse- 
quently, the defendant’s insolvency appli- 
cation was dismissed and the plaintiff put 
in afresh application for execution against 
the surety, On this application the Court 
held that the surety had done all that 


he was bound to do. 
The question I. have to decide is, 
whether the decision was correct. Order 


XXXVIII, r. x of the Civil Procedure Code 
giyes the grounds on which the Court 
is authorized to issue a warrant to ar- 


rest the defendant before judgment and 


bring him before the Court to show cause 
why he should eot furnish security for his 
appearance. Rule 2 provides: “Where the 
defendant fails to show such cause the 
Court shall order him either to deposit in 
Court money or other property sufficient 
to answer the claim against him, or to 
furnish security for kis appearance at any 
time when called upon while the suit is- 
pending and unti satisfaction of any décree 
that may be passed. .. . in the suit. . x 
“Every sugety for the appezrance of a 
defendant shall bind himself, in default of 
such appearance, to pay any sum of money 
which the defendant may be ordered to 
pay in the suit.” l 

The security for the 


is, therefore, 


8 


A 
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defendant's appearance at any time when 
called upon while the suit is pending and 
until satisfaction of any decree that may 
be passed against him in the suit. In 
this case, as a decree had been passed, 
the defendant would be bound to appear 
when called upon between the date of the 
decree and the satisfaction thereof. This 
is the period during which the plaintiff first 


made his application against the surety ` 


who produced the defendant in consequence. 
But it is clear that by the defendant's 
appearance there could have been no satis- 
faction of the decree, or punishment of 
him for notsatisfyiug the decree, because 
he appeared under a protection order from 
the Insolvency Court. In my opinion, such 
an appearance is not such as is contemp- 
lated under O. XX XVIII, r. 2, of the Code. 
lhat being the case, the subsequent ap- 
plication which has been dismissed sbould 
have been granted. 

Now, supposing the losing party in a suit 
appeals and obtains an ad interim order for 
stay of execution and the other side, igno- 
rant ofthis, has him arrested in execution 
of the decree and he produces the order 
for stay, he must then be released, and, 
if the Appellate Court does not reverse the 
decree on appeal, a fresh application for 
execution can be made. 

There is no doubt that in the case be- 
fore me the defendant undertook to appear 
before the Court for certain purposes, and 
the surety undertook to produce him for 
those purposes. Therefore, so long as«he 
defendant was bound to appear under the 
bond, thesurety was bound to produce him. 
But if, when he was produced, he could 
have been called upon to p4y up the decree, 
or, in default, to suffer the punishment 
provided for by the Code, the matter might 
have rested on a different footing. 

The bond which has beén cancelled is 
restored; the order of the lower Court is 
set aside, and that Court is directed to 
proceed with the application and cali upon 
the surety to produce the judgment-debtor, 
and do*all other things it is it$ duty to 
do, consequent upon the compuience or non- 
compliance with the order as the case may 
be. Therespondent willpay the appellant 
the costs of this appeal, Advocate's fee, two 
gold mohurs. 


Ww. C. A. Order accordingly, 


. prima facie inadmissible in evidence, 


CALCUTTA HIGH COURT. 
ORIGINAL Civi, SUI No. 3091 of 1921. 
January 16, 1922. 
Present:—-Mr. Justice Rafkin. 
KADER BUKSH HAZIR BUKSH 
—PLAINTIFE 
Versus 

Shaik SERAJ-UD-DIN—DXEFENDANT. 

Civil Procedure Code (Act V-of 1908), s. 34, 
O. XXXVII, v. 20— Negotiable Instruments 
Ac (X XVI of 1881), s, 80—Summary suit on 
promissory-note— Oval agreement as to interest, 
allegation of—O. XX XVII, 7. 2, application of 
— Statutory vate of interesi— Interest before and 
aftey decree— Evidence Act (I of 1872), s. 92— 
Promissory-note— Contemporaneous oral agreement 
as to inierest — Evidentiary value. 

The summary procedure of O. XXXVII of the 
Civil Procedure Code is applicable only to suits 
upon instruments that by their character ere, 
potentially at all events, negotiable. The 
procedure, necessary and safe when applied to 
mercantile instruments, is not allowed for the 
purpose of enforcing alleged oral agreements of a 
collateral or ‘‘separate’’ character. The words 
"all suits upon Bills of Exchange, hundtes otf 
promissory-nates” in r. 2 0f the Order govern 
every other provision of the Order and claims 
upon other causes of action cannot be joined with 
claims of the kind specified so as to extend the 
operation of the Order beyond the limits so set. 
(p. 1x31, cols. 1 & 2.] s 

Therefore, in an undefended: suit under O. 
XXXVII of the Civil Procedure Code on a pro- 
missory-note which is silent on the question of 
interest, the Court can and should ignore an 
allegation in the plaint as to any specified rate 
of interest being payable under an oral agreement 
between the parties. There is nothing, however, 
to prevent the plaintiff from getting interest at 
the statutory rate under section 80 of the 
Negotiable Instruments Act.[p. rar, col. 2.] 

In a suit under O. XXXVII of the Civil Pro- 
cedure Code the Court can, in addition to interest 
before decree, grant iuterest after decree under 
section 34 of the Code, notwithstanding the fact 
that the Order is silent upon the question although 
precise as to interest before decree. [p. 132, col. z.] 
e In the case of a promissory-note, an ora 
agreement for interest made ''at thé time of the 
agreement” is not only highly suspicious but is 
under 
section 92 of the Evidence Act. If admissible, it 
is so entirely by virtue of its separateness and 
because it is not a part of the bargain or promise 
expressed in the note: otherwise it adds to its 
terms. [p. 131, col. 2.) 


Mr. H. K. Mira, for the Plaintiff. 

JUDGMENT.—This suit is brought under 
O. XXXVII of the Code and no leave to 
defend has been obtained. It is now before 
me for final disposal as an undefended cause. 

The claim is upon five promissory-notes 
expressed in the common English form. 
Each note is for five thousand rupees and 


- 
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are silent as to “interest, The suit is 
between the original parties to the notes, 
the defendan£ being the maker and the 
plaintiffs the payees. 

Paragraph 5 of the plaint 1s as follows :— 
"It was agreed at the time of the treaty 
for the said hundies that the amounts 
thereof would carry interest at the rate 
of I8 per cent. per annum from the res- 
pective due dates thereof until realiza- 
tion." 

The writ of summons gives notice that 
in default of defence the plaintiffs will 
be entitled to decree “for any sum not 
exceeding ‘the sum of Rs. 27,325” and 
costs. It makes no express mention of 
interest, but the figure Rs. 27,325 ‘is 
apparently calculated at 18 per cent. 

The question is whether decree should 
be made as.regards interest on the basis 
of 18 per cent. Counsel for the plaintiffs 
contends that it should, and relies in 
particular upon the words in O. XXXVII, 
r. 2, “the allegations in the plaint shall 
be deemed to be admitted." 

These words are comparatively new and 
were doubtless intended” to meet difficul- 
ties appearing from cases previously de- 
cided. I must, however, take the Code 
as amended and construe it upon its face. 
1 cannot assume because a given thing 
could not have been done before the amend- 
ment, that the amendment was intended' 
to confer power to do it. 

O. XXXVII is applicable only to 
suits upon instruments that by their 
character are, potentially at all events, 
negotiable. The words of r. 2 are “ all 
suits upon bills of exchange, hundies or 


promissory notes." There can be no gues- e 


tion that these words govern every other 
provision of the“ order and that claims 
upon other causes of action cannot be. 
joined with claims of the kind specified so 
as to extend the operation o the order 
beyond the limits so set. 

There is, moreover, a definite meaning 
to be given to the phrase “ suits upon 
Bills of Exchange.” A suit lies upon a 
Bill of Exchange : the bill is not merely a 
piece of evidence which may be of 
value in support of a claim for money 
lent or for the price of goods. The 
provision of r. 3 shows that the character 
of the issues involved in suits upon 

e 
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negotiable instruments is a consideration: 
most directly influencing the grant of a 
summary process for such suits. The pro- 
vision that the allegations in the plaint 
shall be deemed to be admitted is very 
necessary in suits strictly “ upon Bills of 
Exchange", as presentment, dishonour 
and many other facts may be involved. 
The history of the decisions prior to the 
insertion of these words’ makes this 
very clear. S 

The allegation as to an agreement for 
interest at 18 per cent. is not an alle- 
gation of a written agreement intended 
by the parties to be part of the promise 
contained in the notes. It is apparently 
an oral agreement and prima facie a pro- 
missory-note is a formal document intended 
to express the whole bargain. An oral 
agreement for interest made “atthe time 
of the treaty" is not only highly suspicious 
but is prima facie inadmissible in evidence. 
(Evidence Act, section 92.) If admissible, it 
is so entirely by virtue of its separateness, 
and because it is not a part of the bargain 
or promise expressed in the note: other- 
wise it adds to its terms. 

It is, in my opinion, important to take 
care that summary procédure, necessary 
and safe when applied to mercantile in- 
struments, is not allowed for the purpose 
of enforcing alleged verbal agreements of a 
collateral or ‘‘separate’’ character. If it 
is, the present case shows. that, however, - 
hazy, suspicious or contrary to the rules 
of evidence such allegations may be, the 
Court will be helpless to prevent injustice, 
In my judgment, the plaintiffs cannot in 
this suit recover ©8 per cent. upon' any 
cause of action within O. XXXVII, and 
paragraph 5 of the plaint can and should be 
ignored. 

Having regard to the cleim notified by 
the writ of summons in this case, I think I 
can allow interest at the statutory rate of 
six per cent. until to-day in respect, OË 
each note, commencing respectively on the 
rgth, and 29fh April, roth, 20th and 3oth 
May 1921. This ought to be plain but 
section 80 of the Negotiable Instruments 
Act seems to me to confuse, very unhappily, 
two entirely different things: (7) what the 
presumed prom se as to interest is (4). 
what under O. XXXVII are to be taken 
as the facts and what relief can be give 
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thereupon, 1 do not think it means that, 
upon bringing a suit under O. XXXVII 
the plaintiff loses his  ubstantive right to 
six per: Cent, Whether he can recover it 
in that form of suit will depend upon his 


plaint and summons. In this case no 
tate of interest is specified in the 
summons, but I am giving decree 


iri all for less than the sum asked. 

Ido not say that on the face of the 
Code (section 34, O. XXXVII, r. 2) the 
matteris at all plain, but my view is that 
it is open to me to give the usual interest 
after decree upon the aggregate amount 
adiudged. It would indeed be an extra- 
ordinary intention that mercantile instru- 
ments should be-excepted from this dis- 
cretionary power in cases where there is 
tio defence. This consideration ought, 
in my opinion, to outweigh any in- 
ference from the fact that O. XXXVII 
is silent upon the question although 
precise as to interest before decree. As 
tegards interest after decree O, XXXVII 
cases have no speciality. This is putting 
the position at its lowest; it is more 
reasonable, therefore, to. attribute the 
‘silence of the Order .to this fact than to 
‘infer a negative ‘intention. 

WN. P, 


ALLAHABAD HIGH COURT. 

First CIVIL Appar MO, 201 OF 1919. 

, July 17, 1922. 
Present :—Mr. Justic^ Kanhaiya Lal and 
Mr. justice Sulaiman. 
MOHINDRA MAN SINGH-—DEFENDANT 
e —APPELLANT 
VerSUus 
-w MAHARAJ SINGH-—PrAINMFF-— 
< e RESPONDENT. 

Transfer of Property Act (I V*of 1882), s. 58 
(c)—_Co-sfarer in EE of share— Re- 
conveyance, stipulation as — to——Morigage by con- 
ditional sale or — sale— Intention —Pre-emption — 

< Pre-emption, partial, whether allowed —~Custom— 
Pre-emption— Village Salehdi, Mainpuri District, 


Where a co-sharer in a village, in lieu o^ an 
amount due on a previous mortgage, purports to 
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transfer his sbarein the viMage ont and ont and 
makes a stipulation at the same time as to: 
conveyance on certain conditions, tuless it bá 
shown that the intention was t* the contrary, 
the transaction comes within the definition of 
mortgage by conditional ssie as given in section 
SE (c) of the Transter oi Property Act. {p. 133, 
col. 2.] 

Jhanda Singh v, Wahid-ud-din, 9 Ind. Cas, 
1013; 33 A. 595 at p. 599; 8 A. L. J. 389, 
referred to. 

elt is the duty of a pre-emptor to claim pre- 
emption in respect of the whole of that part of 
the property sold as to which he has a right, 
otherwise the entire claim wilifail. lf the vendee 
includes properties, in which the plaintiff has no 
right to pre-empt, the pre-emptor is entitled to 
exclude them. [p 134, col. 2.] 

Durga Prasad v. Munsi,6 A. 423; A. W.N, 
(1884) 146; 4 Ind. Dec. (N. S.) 80 ,and Sheobharos 
Rai v. Jiach Rai, 8 A. 462; A. W. N. (1886). 214; 
5 Ind. Dec. (N. S.) 176, referred to. 

A custom of pre-emption exists in village 
Salehdi, Mahal Girwar Singh, Mapan District. 
[p. 133, col. 1.j 

First appeal from a decree of the Sub- 
ordinate Judge, Mainpuri. 

. Mr. B. E O'Conor, Dr. Surendro Nath Sen 
and Mr. Narmadeshwar Prasad Upadhiya, 
for the Appellant 

Messrs. Peary Lal SEN and Baleshwari 
Prasad, fo the Respondent. > 

JUDGMENT.— The pee Ge fully set 
forth in our judgment, dated the 3rd cf 
August 1921. On the gthof june 1917 
Mrs. Kinloch executed a sale-deed, in 
favour of the defendant-vendee, of con- 
siderable property includ ng shares in two 
villages, Kachhpura Bibamau and Mahal 
Girwar Singh of Mouza Salehdi. In both 
these vil ages the 1 laintilff was a co-shazer 
at the time o thesale. On the 30th of 
January 1918 under a prviate sale-deed, ` 


t e plaintiff transferred all "bis interest in 


Mahal Girwar Singh of village Salehdi in 
favour of a third party. A few months 
aiter this, the pres mt suit for pre-.mption 
was instituted i in which the plaintiff omitted 
to pre-empt the share in Mauza Salehdi, 
On behalf of the defendent it was pieaded 
inter alia that there wasa custom cf pre. 
emption existing in village Salehdi under 
which the pleintiff was entitled to pre-empt 
the share transferred therein, and that, 
inasmuch as the transaction of the 3oth 
of January 1918 was in reality a 
morigage by condi ional sale, the plaintiff 
had still a subsisting proprietary right 
in it and had a right to pre-empt, By his 
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not having claimed pre-emption in 
respect of part of the property 
transferred, his whole claim was barred. 


It was furthest pleaded that in any case the 
plaintiff, having voluntarily deprived him- 
self of his right to pre-empt a portion of 
the prope erty, was prevented from pre-empt- 
ing the remainder. As there was no clear 
finding on the question of the existence of 
a custom in Mauga Salehdi, this Court 
sent down an issue on the point and also 
directed the Court below io record a clear 
finding as to the values of the different 
parts of the property. That finding has 
been returned. 

The finding on the question of custom 
must be accepted. The defendant produc- 
ed a copy of the wamb-ul-arz of 1872 which 
clearly records a custom of pre-emption 
under which a co-sharerin the ati iu 
which the property is situated hasa first 
rigat, and, after him, co-sharersin other 
falis have a right of pre-emption, On be- 
halfof the plaintiff an earlier wajib-ul-arz 
of 1833 was produced which simply’ stated 
that all the zamindars have the option to 
sell and mortgage the property but shall 
first transfer it to co-sharers of the village 
and, if they do not take it, then to a stranger. 
But, as pointed out by the Court below, in 
"tbe year 1233 the sub-divisions into allis 
did not exist, and therefore, 
the two wajib-ul-avatz are not necessarily 
contradictory. Furthermore, the defendant 
relied on a judgment of the year 1882 by 
which a claim for pre-emption was actually 
decreed on the basis of custom. The defend- 
ant by tha production of these pieces of 
evidence had established a prima facie case 
that the custom exists. That case has in 
no way been rebutted. We are, therefore, 
of opinion that the finding of the lower 
Court that there does exista custom of 
pre-emption in village Salehdi, Maha! 
Girwar Singh, is correct. 

The next important question which re- 
quires consideration is as to whether the 
transaction of th» 30th January rj18 was 
an out and out sale or a mortgage by con- 
ditional sale. ‘Under that document, 
Maharaj Singh, in lieu of Rs. 3,000, 
which was part of the amount due on a 
previous mortgage-deed, dated the 19th 


December 1905 purported to transfer his ` 


shafe in village Salehdi out and out, but 
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* date an 


< 


153 
A fw 


the document contained a provision to 
the effect:—If within six years in the 
month of Jeth, I, the executant, pay the 
amount of sale consideration, Rs. 3,000 
and the arrears of rent which. may then 
be due against the tenants, the Tune 
shall re-convey the vended property to me, 
otherwise the property shall not be re- 
conveyed,” 


We may also note that at one place 
in the hody of the document the con- 
sideration for this deed of transfer is des- 
cribed as ‘‘mortgage-money.” The original 
document shows that the scribe had first 
written the words zar-e-saman (sale con- 
sideration); that was struck out and the 
words zar-e-rekan (mortgage-money) ^ were 
substituted. The transferor actually sign- 
ed this correction. There can be no 
doubt that unless it be shown that the in- 
tention was to the contrary, the transaction 
comes within the definition of clause (c) of 
section 58 of the Transter of Property Act. 
Here there is ostensibly an out and out sale ` 
but there is also a condition that “on 
such payment being made, the buyer 
shall transfer the property to the seller,” 
Prima facie, therefore, the deed falls within 
the definition of a mortgage by conditional 
sale as given in section 58. It was point- 
ed ont by Richards, J., in the case 
of Jhanda Singh v. Wahid-ud-di« (x) that: 
“If at the time of the execution of the 
first deed the parties intended that the 
s»comd deed also should be executed, we 
ought to hold that the two deeds con- 
stituted a mortgage by conditional sale 
and that the plaintiff has a right to 
redeem...Tf the two deeds were of even 
almost irresistible ' presumption 
would arise in favour of the transaction 
being a mortgage." In the present case 
it is the same document which effects 
the transfer and also contains the stipula- 
tion as to re-conveyance. We have, there- 
fore, to ‘see if there is anything in. 4he 
document opin the contemporaneous acts 
and conduct of the parties which ,woüld go 
to show that “the real intention of: the 
parties was to execute a sale-deed, and that 
there was an independent agreemen: that 


11) 9 Tnd. Cas. rot3; 33 A. Ke ER 599; RA, 
L. J. 399. 
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tke property would be re-transferred in 
case the- whole amount is paid within the 
fixed period. e 

The learned Vakil for the plaintiff has 
relied on a number of circumstances. 
His contention was that there was no 
motive for the execution of the mort- 
gage-deed, inasmuch as no fresh advance was 
made and it was only in lieu of the amount 
due on the previous deed that this document 
. was executed. We may, however, point out 
that the limitation for the document of 
the year 1995 was nearly running out 
and it was absolutely necessary either to 
pay itup or renewit. That circumstance, 
therefore, is not conclusive either way. 
It is also contended that if.the parties had 
intended to execute a mortgage by con- 
ditional sale, they would have expressly 
said so, but we all know that documents 
ef that kind are often executed in the 
garb of a sale-deed; therefore, that argu- 
ment also does not carry much weight. 
It is next pointed out that the value of 
the property sold was nearly equal, if not 
less than Rs. 3,000 which was the consi- 
deration for this document. This might 
be true, but at the same time this would 
not necessarily militate against the view 
that the documert was in reality a mort- 
gage-deed. The outstanding fact remains 
that in the deed ‘itself there was an 
express condition put down that in case 
the amount is paid within the period 
of six years, the transferee would be 
bound to re-transfer the property te the 
transferor. We cannot treat it as any 
separate or independent agreement, and 
we are of opinion that on the construc- 
ticn of the document, “reading it as a 
whole, there can be no doubt that it was a 
mortgage by conditional sale and not an 
out and out sale. 


The result, therefore, is that even after 
the execution of this deed, Maharaj Singh 
plaintiff, had a proprietary interest left in 
the mahal ine question. He had thus a 
right “to claim pre-emption in respect of 
the - property situated therein. We, 
therefore, think that, having omitted to 
claim pre-emption in. respect of that part 
of the property, his entire claim must 
fail, because he cannot: be allowed to 

claim a partial pre-emption, 
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It was pointed out, by Mr. Justice 
Mahmood, in the case of Durga ‘Prasad v. 
Munsi (2) and Sheobharos Rat v. Jiach Rat 
(3) “that the principle of denyihg the right 
of pre-emption except as tothe whole of 
the property sold is that by breaking up 
the bargain the pre-emptor would be at 
liberty to take the best portion of the 
property and leave the worst part of it 
with the vendee." 

hese cases have since been followed 
uniformly by this Court. It is, however, 
contended by Mr. P. L. Banerji, on be- 
half of the plaintiff, that the principle 
underlying these cases would only apply 
if the plaintiff is entitled to claim pre- 
emption in respect of the entire property 
covered by the sale-deed, and that if his 
claim must of a necessity be confined to 
a portion of the property sold then the 
integrity is already broken and the princi- 
ple would be inapplicable. We are, how- 
ever, unable to accede to this contention. 
On thesame principle we think that it 15 
the duty of the pre-emptor to claim pre- 
emption in respect of the whole of that. 
part of the property sold as to which he 
has a tight. If the vendee has included 
properties in which the plaintiff has no 
right to pre-empt, the pre-emptor is enti- 
tled to exclude them, but he must never- 
theless claim pre-emption in respect of the 
whole of that part with regard to which 
he has a right. We are, therefore, of 
opinion that if the plaintiff has omitted 
to sue for pre-emption in respect of any 
portion of that part over which he has 
a right; his whole claim must fail, 

The learned, Advocate for the de- 
fendant-appellant further contended that 


"the, plaintiff-respondent, having by his own 


act voluntarily transferred his interest in 
village Salehdi, had deprived himself of 
his right to claim pre-emption in re pect 
of that village, and inasmuch as his claim 
was lost owing to his own act, he was not 
entitled to claim pre-emption of the re- 
maining property. In the view which we 
have taken as to the real nature of the 
transaction, it is not necessary to ex- 
press any opinion on this point. 


(2) 6 A. 423; A. WN, (1884) 146; 4 Ind. Dec. 


(N. $.) 8o. 
(3) 8A. 462; A. W.N. (1886) 214; 5 Ind. Dec. 
{N. 8) 179, i ; 
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The result is that this appeal is allowed, 
the decree of the lower Appellate Court 
is set aside and the plaintiff's suit is dis- 
missed with costs. 


N. K. ‘Appeal allowed, 


LOWER BURMA CHIEF COURT. 
FULL BENCH. 

Lt, REFERENCE NO. 2 OF .I922. 
June r9, 1922. 

Present :—Sir Sydney Robinson, KT., 
Chief Justice, Mr. Justice Pratt and 
Mr. Justice Macgregor. 
MAHOMMED EBRAHIM MOOLLA 
—APPELLANT 
j VEYSUS S 
S. R. JANDASS— RESPONDENT. 

Rangoon Rent Act (II of x920), s. 18, reference 
under— Revision — Cioil Procedure Code (Act V of 
1908), s. 115. 

The Rent Controller under the Rangoon Rent 
Act is a Civil Court subordinate to the High 
Court. [p. 137 col. 2.] 

The First Judge of the Court of Small Causes 
of Rangoon, dealing with a reference under section 
I8 of the Rangoon Rent Act, is a Court subordi- 
nate to the High Court within the meaning of 
section 115 of the Civil Procedure Code, and the 

High Court has jurisdiction to entertain an 
' application for revision from his decision. [p. 138, 
col. 1.] 

Indian Engineering & Motor Co., Lid. v. 
Gladstone Wyllie & Co, 68 Ind. Cas. 907; 26 C. W. 
N. 102, Bata Kristo Pramanik v. A. K, Roy, 
65 Ind. Cas. 177; 26 C. W. N. 30, Kali Dass: v. 
Kanai Lal De, 64 Ind. Cas. 709; 26 C. W. N. 52, 
H. D. Chatterjee v. L. B. Tribedi, 68 Ind. Cas. 
274; 26 C. W. N. 78; 49 C. 528; (1922) A, I. R. 
(C.) 427, Balaji Sakharam Gurav v. Merwanfi 
Nowroji Antia, 21 B. 279; 11 Ind Dec. DS 
. 189, Vasudeva Aiyar v. Devasthanam Committee 
of Negapatam, 21 Ind. Cas. 451; 38 M, 594; 14 M. 
L. T. 354; (1913) M. W. N. 842; 25 M. L. J. 536, 
Balharan Rai v. Gobind Nath Tiwari, 12 A. 129 at 
p, 156; A. W. N. (1890) 39; 6 Ind Dec. (N.s.) 831 
(F. B.), referred to and considered. — 

Reference made in civil revision ofan 
order passed by the First Judge of the 
Court of Small Causes, Rangoon. 

Mr. Burjorjee, with him Mr. Doctor, for 
the Appellant. MM 

Messrs. Compagnac and Paget, for the 
Respondents. 

FACTS appear from the following Refer- 
ence made by Mr, Justice Pratt to a Full 
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Bench under section xz of the Lower 
Burma Courts Act :— 

This is an application for revision of the 
order of the First Judge .of the Court 
of Small Causes, Rangoon, on a reference 
under section 18 of the Rangoon Rent Act, 
1920, ; 

It is admitted that the Judge was not 
acting. in the exercise of his Small Cause 
jurisdiction and that no application for 


. revision lies under section 25 of the Pro-. 


vincial Small Causes Act. It is contended, 
however, that this Court has a power of 
revision under section 115 of the Civil 
Procedure Code. 

A preliminary objection has been taken 
to the application on the ground that the 
Court has no jurisdiction. Section IR 
lays down that the decision of the First 
Judge of the Court of Small Causes shall 
be final, and I have little doubt that the 
intention of the Legislature was that the 
decision should not be subject to revision 
by this Court. 

It is argued that the First Judge of the 
Small Cause Court when acting-on Refer- 
ence under section 18 of the Rent Act, 
is not a Court subordinate to the High 
Court. It is pointed out that the Act 


is a temporary measure providing a sum- 


mary procedure for a special purpose and 
that the section might equally have provided 
for the appointment of some one to decide 
Reference who was not a Judge of a Court, 
and in that case the person hearing the 
Reference would not necessarity be a Court 
at all. Ne ; 

In Indian Engineering & Motor Co., 
v. Gladstone Wyllie G Co. (x), the 
Calcutta High Court appears to have 
assumed that it had jurisdiction to revise 
the order of the Controller of Rents, 
Calcutta, under section 15 of the Calcutta 
Rents Act, the provisions of which are 
similar to those of section r5 6f the 
Burma Act, but the question of jurisdic- 
tion was not raised and it is suggewted 
that the Qalcutta High Court wag acting 
under special powers conferred by its 
Charter and not under section rr5 of the 
Civil Procedure Code. The provisions of 
section 6 of the Village Act are analogous 
to those of section 18 of the Rangoon 


(1) 68 Ind. Cas. 907; 26 C, W, N, 102, 


ts 


è i e 
t30 ; 


Rent Act. Section 6 of the Village Act 
provides for investing. headmen with the 
powers of Civil Courts for petty suits and 
lays down that their decison shall, sub- 
ject to revision by an authority appointed 
by the Local Government, be final. 

It is obviously not intended to make the 
decision of headmen subject to revision by 
this Court or to constitute Courts subject 
to the High Court. 

Iam inclined to hold that this Court 
has not jurisdiction under section 115 to 
revise the decision of the First Judge of 
the Small Cause Court, but the point is 
one of considerable importance and should 
come before a Bench for decision. 

I, therefore, refer to a Bench (Full or 
otherw:se “as the Chief Judge may deter- 
mine) the question :—Is the First Judge 
of the Court of Small Causes, Rangoon, 
when disposing of a Reference under section 
I8 of the Rangoon Rent Act, a Cort 
subordinate to the High Court within 
the meaning of section Ir5 of the Civil 
Procedure Code? 

OPINION. 

Robinson, C. J.—The matter referred for 

decision of the Full Bench is stated as 
follows :— EE 
= Is the First Judge of the Court of 
Small Causes of Rangoon, when dispos- 
ing of a Reference under section 18 of 
Rangoon Rent Act, a Court Subordinate 
to the High Court within the meaning 
of section 115 of the Civil Procedure 
Code ? 

Section I8 of the Rent Act enacts 
that “the decision of the First Judge of 
the Court of Small Gasen, Rangoon, 
‘or of the Judge of such other Court 
as aforesaid, shall be final," and in order 
that there should be no doubt as to the 
scope of the Reference, we decided with 
the consent of Counsel that it should 
further include the question whether, 
his.decision being by the Act made final, 
this Court had any jurisdictign. 

The "Raggoon Rent Act provides for a 
Reference from the  decisfon of the 
Controller fixing the standard rent for 
any premises to the First Judge of the 
Court of Small Causes of Rangoon, or 
to the Judge of such other Court as the 
Local Government may, by rule, direct, 


INDIAN CASES. 
MAHOMMED EBRAHIM MOOLLA V. JANDASS. 


‘ment Tribunal, 


Tech |j 


The qttstion to be decided is as stated 
in the Order of Reference. Itis not argued 
that this matter is not a “case within 
the meaning of section 115, and if, there- 
fore, the First Judge of the Small Cause 
Court acting in the matter of a reference 
isa Court, he would clearly be a Court 
subordinate to ‘his Court. 

A similar point has lately been more 
than once decided by the Calcutta High 
Court with reference to the Calcutta 
Rent Act. In the case ot Bata Kristo 
Pramanik v. A. K. Roy (2) it was held that 
the President of the Calcutta Improve- 
who under that Act 
occupies a similar position to the First 
Judge of the Small Cause Court under, 
our Áct, is a Civil Court. It was held 
that the President acting. under section 
I8, exercised a civil jurisdiction, and the 
decision. was based “on the fact that 
section 24 of the Calcutta Act, which 
corresponds to section 23 of our Act, 
required him to follow as nearly as may be 


. the procedure laid down in the Code of 


Civil Procedure for the regular trial of 
suits. A further. reason : was that by 
rule 24 of the rules made under the Act 
the President was to have all the powers 
possessed by a Civil Court for the trial of 
suits. The Calcutta High Court has further 
held that an application in revision lies 
against the Rent Controller's decision in 
Kali Dassi v. Kanai Lal De (3). The same 
was held in a later case of H. D. 
Chatterjee v. L. B. Tribedi (4), and the. 
jurisdiction of the High Court is assumed 
to exist without question in the case of 
Indian Engineering & Motor Co. v. 
Gladstone Wyllie & Co. (x). 

We have however, been referred to the 


case of Balaji Sakharam Gurav v. Merwanji 


Nowroji Antia (5). This was an application 
in revision with referenceto section 23 of 
the Bombay District Municipal Act 
(Amendment) Act (ir of 1884). Section 
23 provides that if the validity of any 
election of a Municipal Commissioner is 
brought in question, certain persons may 


(2) 65 Ind, Cas. 177; 26 C. W. N. 30. 

(3) 64 Ind. Cas. 709; 26 C. W. N. 52. 

(4) 68 Ind. Cas 274: 26,C. W. N. 78; 42 C. 52& 
(1922) A. T. R. (C.) 427. 

(5) 21 B. 279; 11 Ind. Dec. (N. s.) 189. " 
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within a limited tfme apply tothe District 
Judge of the District within which the 
election was held and that the District 
Judge may, after such enquiry as he 
deems necessary, pass an order confirm- 
ing or amending the declared result of the 
election, or for setting the election aside. 
It provides further that for the purposes 
of this enquiry the District Judge may 
exercise any of the powers of a Civil 
Court, and that his decision should be. 
conclusive. The Court held that the 
District Judge acting under this section 
is not a Court within the meaning of that 
word in section 622 of the Civil Procedure 
Code. The reasons for the decision are 
not given, but a previous decision of the 
Court which we have not been able to 
obtain is referred to. Apparently the 
basis of the decision is that the District 
Judge is therein merely a persona designata 
appointed for a special purpose. This 
decision was referred to: and explained in 
the case of Vasudeva Aiyar v. Devasthanam 
Committee of Negapatam (6), and the 
learned Chief Justice says, “It seems to 
me that under the Act in question the Dis ` 
trict Judgeis a persona designata for a 
specific purpose—and not an officer exercis- 
ing judicial functions under the Act.” ‘The 
Madras case was one under the Religious 
Endowments Act under which, when a 
vacancy in a Committee has not been filled 
up, the Civil Court, which is defined to be 
the principal Court of original civil jur's- 
diction in the District in which the mosque 
or religious establishment is situate, is given 
power either’ to fill the vacancy or to 
direct the remaining members of the com- 
mittee to do so, and they held that thes 
District Judge was exercising judicial func- 
tions under the Act and not merely exer- 
cising his discretion as a persona designata. 
That case went on appeal to their Lordships 
of the Privy Council who held after con- 
sidering the provisions of the Act that the 
District Judge was clearly to exercise judi- 
cial functions, and that he exercised h's 
powers as a Court of law and not merely 
as a persona designata whose determinations 


(6p 21 Ind. Cas. 451; 38 M. 594; r4 M. T, T, 
354; (1913) M, W. N. 842; 25 M. L. I. 536. 
= 
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are not yet treated as judgments of a legal 
tribunal. : 8 

It is necessary, therefore, to consider what 
the provisions of the Burma Rent Act 
with reference to the powers and duties 
of the Controllers and the First Judge of the 
Small Cause Court are. 

The Controller’s duty is to fix the stand- 
ard rent which is declared ordinarily to be 
the rent at which the premises were let on 
the rst April -1918 ; he is given further ` 
powers in certain cases of fixing the stand- 
ard rent at such amount as, having regard 
to the provisions of the Act and the circum- 
stances of the case, he may deem just. He 
may, for instance, fix the rent higher than 
that which was payable on the rst April 
1918 when, in his opinion, that rent was un- 
duly low. He is given authority by written 
order to require any person to furnish him 
with particulars as to the rent that had been 
previously payable. He may require him 
to produce his, accounts and rent receipts, 
etc., for inspection. He is given power to 
summon and enforce the attendance of 
witnesses and compel the production of 
documents by the same means and, so far 
as may be, in the same manner as is pro- 
vided in the case of a Court by the Code 
of Civil Procedure, 1908. He has to decide 
on a civil dispute as to proprietary rights 
between the landlord and the tenant, aud it 
is to my mind clear thatin so doing, he is 
given, although not in express language as 
the President is given in Calcutta by rule 24 
of the rules made under that Act, all the 
powers that a Civil Court could possess. In 
my opinion, therefore, so fat as ‘the Con- 
troller is concerited, it must be held that he 
is acting judicially in the exercise of a 
Civil Jurisdiction and that he must, there. 
fore, be held to be a Civil Court, and, in 
the absence of any thing in the Act to the 
contrary, he must, therefore, be held £o be a 
Court stbordinate to this Court. 

As regards the First Judge of the Goart 
of Small Causes, he also agts as a judicial 
tribunal to fevise the order of the Cofttroller. 
In disposing ef references he is Wirectei by 
section 23 to follow as nearly as may be 
th» procedure laid down in the Civil Proce- 
dure Code for the regular trial of suits. 
Itis open to him to take further evidence 
and to call for further documents to enable 


him to deal fully with the matter. It is 
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true that the power is conferred on the 
First Judge of'the Court of Small Causes 
and not upon any Judge of that Court, 
and that the power is not conferred, as it 
is in the Calcutta Act in the case of pre- 
mises situate outside Calcutta, on the 
principal Civil Court of original jurisdiction 
in the District But that alone is not 
sufficient to show that he is merely a. per- 
sona disignata appointed for a special 
purpose, or to show that he is acting mere- 
ly in a ministerial or administrative 
capacity. He will decide questions of 
Civil rights. in the same manner as a 
Court exercising civil jurisdiction would 
do, and, in my opinion, he must be regard- 
ed as a Civil Court and as a Court 
subordinate to this Court. Section 18, 
no doubt. provides that his decision shall 
be final, but there is nothing to show that 
this expression is used in any other mean- 
ing than in its ordinary legal meaning, 
viz., that his order shall not be appealable. 
In the case of Balkaran Rai v. Gobind Nath 
Tiwari (7) it is said, “Where the Legisla- 
ture has used the term ‘final’ for other 
purposes and without intending that the 
decision; decree or order to which it is 
applied shall not be appealable, it has been 
careful to express its intention, of which 
Explanation IV in section 13 of the 
Code of Civil Procedure is an example.” 
The matter is fully considerd in that 
authority. 

If either the Controller or the First 
Judge of the Court of Small Causes de- 
clines to exercise the ‘jurisdiction vested 
in him it would seem that the parties 
would be without any, remedy unless 
these officers ate held to be Courts, and 


it is clear that the Legislature never ' 


contemplated such a result. I would, there- 
fore, answer the Reference in the affirmative 
and hold that this Court has jurisdiction 
to eftertain an application for revision. 
The costs of this Reference will be costs 
ine the cause—-Advocates’ fees; 5 gold 
mohurs. b T 


Macgregor, J.—-I concur. , 

Pratt, J.—When I made this Reference 
the authorities which have been cited be- 
fore us were not brought to my notice or 


(7) x2 A. 129 at p. 156; A. W. N. (1890) 39; 6 
Ind. Dec. (N. s.) 831 (F. B). 


I should have hesitated to express the 
opinion that the First Judge of the Small 
Cause Court, when disposing of a Reference 
under section r8 of the R&ngoon Rent 
Act was not a Court subordinate to the 
High Court within the meaning of section 
Ir5 of the Code of Civil Procedure. 

I have now had the advantage of read- 
ing the judgment of the learned Chief 
Judge and on further consideration I am 
of opinion that his view that the First 
Judge of the Small Cause Court must be 
held to be a Civil Court in this connection 
is correct. 

The intention of the Legislature was 
apparently to provide for an appeal from 
the decision of the Rent Controller toa 
Civil Court. 

It must be taken that the object in 
specifying the First Judge of the Court 
was to secure that the Reference would 
be disposed of by the senior Judge of 
the Court and not merely to designate 
the First Judge as an individual for a 
specific purpose. | | 

1 concur in answering the Reference in 


the affirmative 


w.c. A. Reference answered in affirmative. 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION NO. 2943 OF 
1920. 

August I4, 1922. 
Preseni-—Mr. Justice Mulla. 

THE FORD AUTOMOBILES (INDIA) LID. 
—PLAINTIFFS 

| VENSUS 
THE DELHI MOTOR AND ENGINEERING 
CO.—DEFENDANTS. 

Vendor and purchaser—Sale, agreement for--- 
Unascertained goods—Delivery to carvier— Appro 
priation of goods— Bull of Lading— Railway receipt— 
Distinction—Probeviy in goods, when passes-~- 
General principles—English Law—Conlract At: 
(IX of 1872), ss. 83, 9r, application of. 


In the case. of a contract for the sale of unas- 
certained goods, in order to determine whether 
there has been an appropriation of any goods 
to the contract within the meaning of section 83 
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of the Contract Act, the intention is the deter- 
mining factor, but guidance may be had from 
the | undermentioned rules of English Law. 
Ip, 143, col, d. 

In the case of a contract for the sale of 
unascertained goods the delivery by the vendor 
to a common carrier, or, unless the effect of the 
shipment is restricted by the terms of the Bill 
of Lading, shipment on board a ship of, or char- 
tered for, the purchaser is an appropriation suffi- 
cient to pass the property. [p 142, col rt 

If, however, the vendor, when shipping the 
articles which he intends to deliver under *the 
contract, takes the Billof Lading to his own order 
and does so not as agent, or on behalf of the 
purchaser, but on his own behalf, he thereby 
reserves to himself a power of disposing of the 
property, and consequently there is no final 


appropriation, and the property does. not on 
shipment pass to the purchaser. fp. 142, cols. I 
& 2.] 

If the vendor deals with, or claims to retain, 


the Bill of Lading, in order to secure the contract 
price, as when he sends forward the Dill of Lading 
with a Bill of Exchange attached, with directions 
that the Bill ot Lading is not to be delivered to 
the purchaser till acceptance or payment of the 
Bil of Exchange the appropriation is not absolute, 
but, until acceptance of the draft, or payment or 
tender ofthe price, is conditional only, and until 
such acceptance or payment or tender, the prop- 
erty in the goods does not pass to the purchaser. 
[p. 142, col, 2,] 

If the seller discounts a draft upon the buyer 
with a Benk, and authorises the Bank to hand 
to the buyer a Bill of Lading to the order of 
theseller and endorsed in blank by him upon 
his acceptance of the draft, the intention to be 
inferred, according to general mercantile under- 
standing, is that the seller intends to transfer 
the ownership when the draft is accepted, but 
intends also to remain the owner untilthis has 
been done. [p. 142, col, 2,] 


Wait v. Baker, (1848) 2 Ex.rat p. 8; 17 I, J. 
Ex. 307; 76 R. R. 469; 154 E, R. 380 Mivabita 
v. Imperial Ottoman Bank, (1878) 3 Ex. 164 at 
p. 172; 47 L- J. Ex. 418; 38 L. T. 597; 3. Asp. M. 
C, 591 and Prinz Adalbert (The), (1917) A. C. 586; 
86 L. J.P. C. 165; x16 L. T. 802; 6r 8. J. Gro 
33 T. L. R. 490, referred to. [p 142, col. 2.] ‘ 
' The principles above referred to apply equally 
to Railway Receipts. It is true that a Railway 
Receipt is not a symbol of goods in the sense in 
which a Bill of Lading is, but where a Railway 
Receipt can be transferred by endorsement so as 
to entitle the holder thereof to transfer the goods 
thereby represented the distinction between the 
two is a thin one. ([p. 143, col. 2; p. 144, col. r.] 


Ramdas Vithaladas v. Amerchand & Co., 35 
Ind. Cas. 954; 43 I. A. 164 at p. 169; 40 B. 630; 
20 C. W.. N. 1182; (1916) 2 M. W. N. rro; 18 
Bom. I, R. 670; 20 M. i, T. 194; 31M. L. J. 
541; 4 L. W. 342; 14 A. L. J. 1045; 85 L. J. P. C. 
214; 24 C. L. J. 320; 32 T. I. R. 594 
(P. C) and Pearson, Ex parte, Wiltshire Iron Co., 
In ve, (1868) 3 Ch. 443; 37 L. J. Ch. 554; 18 I, T. 
387.0423; 16 W.. R. 682, referred fo. 


Section 83 of the Contract Act includes cases 
where the seller is authorised to make the appro- 
priation and the buyer has given a previous im- 
plied assent to the appfopriation. [p. 142, col. 2.] 

Where in the case of a contract for the sale 
of unascertained goods, the selles delivers goods 
to a Railway Company and the Railway Receipt 
is made out by him in his own name as consignee 
and is endorsed by him in blank and is to be 
delivered to the buyer only on payment of the 
price, there is no ''appropriation" of the goods 
within the meaning of section 83 of the Contract 
Act and the intention of the seller is clearly to 
retain the ownership of the goods until the 
buyer has paid the price. In such a case the 
property in the goods does not pass to the 
buyer, and if the consignment is destroyed in 
transit, the buyer is not liable for its price, 


Ip 143. col. 2.] 
Section 91 of the Contract Acthas mno applica- 


tion to a case where theseller delivers goods to 
a carrier and reserves the right of disposal. 
fp. 143, col. rt) 

Mr. O., Gorman (with him Mr. Coltman), 


for the Plaintiffs. 
Mr. Munsha (with him Mr. Jinnah), for 
the Defendant. l 


JUDGMENT.—This is a suit to recover 
Rs. 43,125 being the price and other 
charges of twenty motor cars consigned by 
the plaintiffs from, Bombay to the defend- 
ants at Ambala under a contract between 
the parties and destroyed by fire in 
transit 

Prior to 1920 there was a firm named Ford 
Automobiles, which carried on business in 
Bombay in Ford cars and accessories. The 
plaintifis were registered as a. limited Com- 
pany early in 1920 and they purchased the 
business of the said firm. The plaintiff 
Company is now under liquidation and the 
present suit is brought by the liquidator 
of the Company in the Company's name. 

The defendarfts carry on business as 
commission agents at Delhi. It seems 
thit there were some dealings between the 
defendants and the said firm prior to 1920. 
In. March 1920 the plaintiffs employed the 
defendants as their commission agerfts for 
the sale of Ford motors in Delhi and other 
places. * The terms of the agency contract 
were arranged between the plaintiffs’ re- 
presentatives and the defendants’ representa- 
tives, Dolatram and Sons. On March 
Ist 1920 the plaintiffs wrote to Dolatram 
and Sons as follows : 

"In connection with the personal visit of 
the undersigned a few days ago we have 
much pleasure in informing you that we 
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have decided to give you the Ford sub- 
agency on the usual terms as laid out in 
our Ford Sub-Agents’ contract (which is 
at present in,the hands of our printers) 
and which will be forwarded to you for 
signature as soon as ready. Under the new 
contract discount on cars is as follows irres- 
pective of the number of cars taken : 

Rs. 300 per car on assembled cars. 

Rs. 550 per car for unassembled cars. 

We understand you are prepared to con- 
tract for 150 cars per year." 

Counsel for the plaintiffs stated in his 
opening that some of the terms of the said 
agency contract were contained in a printed 
form referred toin the above letter. He 
produced the printed terms, and when 
asked whether those terms were shown to 
the defendants and accepted by them at 
the interview referred to in the said letter 
he said that the terms were then under 
print, but that the plaintiffs’ representative 
had shown to the defendants' another print- 
ed form which contained similar terms. 
He said that the plaintiffs had not got a 
copy of that form, and after some discus- 
sion he gave up the contention that the print- 
ed terms referred to in the said letter 
formed part of the contract especially as they 
were not signed by the defendants. 

On March2, the plaintiffs sent a tele- 
gram to the defendants stating : "sending 
you earliest possible date goods train 
twenty unassembled cars, Please wire if 
vou do not require." After some COT- 
respondence the defendants agreed to accept 
twenty cars to be sent to them by the 
plaintiffs by goods train. On March 10 the 
plaintiffs wrote to the delêndants inquiring 
how they should draw on the defendants 
for payment of the said cars against 
delivery. The defendants replied on March 
15, asking the plaintiffs to send the Rail- 
way Receipt through the Delhi Branch of 
Messrs. King, King and Co. 

Qu March 27 the plaintiffs delivered 

\ twenty cars tosthe B. B. and C. I. Railway 
in Bombay for carriage to Atnballa and 
obtained a Railway Receipt (Exhibit A) for 
the same, The RailwayReceipt was made out 
in the name of the plaintiffs as consignees 
and endorsed by them in blank (see plaint, 

paragraph 4). The cars- were delivered to 
the Railway Company undera special con- 
tract at owner's tisk, The risk-note is not 


produced, but it was atimitted by Mr. 
Lilley, a witness for the plaintiffs, that the 
cars were conveyed at owners risk. It 
appears from Exhibit.No. r that the risk 
note wasin Form B. 

The plaintifs advised the defendants of 
the despatch of the cars, and they sent 
a bill to the defendants for Rs. 44,700 for 
the twenty cars, and wrote to the defend- 
ants on March 27, asking them to take 
delivery of the Railway Receipt from Messrs. 
King, King and Co, at Delhi, on payment 
to them of the said amount. At the same 
time the plaintiffs sent the Railway Receipt 
to Messrs. King, King and Co. at Delhi 
with instructions to them to deliver the 
Railway Receipt to the defendants on pay- 
ment of the said amount. It was sub- 
sequently found that Rs. 44,700 was'a 
mistake for Rs. 42,700, and the plaintiffs 
instructed Messrs. King, King and Co. to 
accept payment of Rs. 42,700 instead of 
Rs. 44,700. It seems that thereafter the 
cars were burnt in transit between Ravanj 
Doonger and Siwai Madhopur Stations on 
that railway. On April 17, the defendants 
sent a telegram to the plaintiffs stating that 
all the twenty cars were.missing. By their 
letters of April r7, April 29 and May 4, 
the defendants requested the plaintiff; to 
make a claim against the Railway Company 
and they complained that the non-delivery 
of the cars had caused them much prejudice 
as they were unable to deliver the cars 
to their customers. On May 7, the plaint- 
iffs wrote to the defendants that they had 
already instituted enquiries to trace the 
whereabouts of the cars. In the meantime 
it seems that Messrs. King, King and Co., 
demanded payment from the defendants, 
but the defendants refused to pay. On 
May 28, the plaintiffs wrote to the de- 
fendants stating that the said cars. were 
burnt in transit, and that as the terms of 
payment were f. o. r. (free on rail), Bombay, 
the salvage was lying at the Siwai Madho- 
pur Station at the disposal of the defend- 
ants. By that letter the plaintiffs de- 
manded immediate paymemt of Rs. 42,700 
from the defendants. "Pausing here for a 
moment it may be observed that the cais 
were not consigned on f, o.r, terms at all. 
There is no reference to there terms any- 
where in the p!aint or correspondence, nor 
did the plaintiffs contend at the hearin 
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that the cars avere consigned on those 


terms. The plaintiffs were under an entire 
misapprehension when they wrote stating 
that the consignment was on f, o. r. terms. 
The position taken up by them in the 
plaint is quite different as will be seen pre- 
sently. 

On May 29, Messrs, King, King and Co. 
wrote to the plaintiffs stating that the 
defendants had refused payment and they 
asked for further instructions. On June 


21, the plaintifis through their Attorneys. 


wrote another letter to the defendants in 
which they took up a similar position to 
that in their letter of May 28. | 


No evidence was given at the hearing 
as to whether the plaintiffs made any 
claim against the Railway Company. It 
was, however, admitted on behalf of the 
plaintifis that having regard to the risk- 


note, the Railway Company was not liable 
for loss of the cars. It was 
also admitted that the cars were not 
insured, i 


The defendants refused to pay and the 
plaintiffs brought the present suit on 
October 19, 1920. Paragraph 3 of the plaint 
scts out the terms of the contract as under- 
stood by the plaintiffs. There is nota word 
about f, o. r. terms in that paragraph. The 
only ground on which the plaintiffs seek 
to hold the defendants liable for the 
price is that contained in paragraph 6€ of 
the plaint, namely, thatthe delivery to the 
railway was equivalent to delivery to the 
defendant. ‘The case came on for hearing on 
July 31, 1922 when the plaintiffs applied 
for leave to amend the plaint by adding 
afurther ground of claim, namely, that the. 
plaintiffs had appropriated the twenty cars 
co the contract, and that the defendants had 
assented to the appropriation, and that the 
property in the cars had, therefore, passed 
to the defendants. 
the plaintiffs to amend the plaint and the 
hearing of the suit was adjourned. The 
plaint has since then been amended and the 
amendment is set out in paragraph 5 A of the 
plaint. The defendants filed their written 
statement 
contract were as stated in paragraph 3 of the 
plaint. They also denied that the property 
in the goods had passed to them, They 
alleged that the consignment having been 


Leave was granted to- 


denying that the terms of the. 


made at owner'siisk, they were not liable 
for the price of the cars. 

It is common gróund that the contract 
is contained .n the correspondence set 
out above, and the first question to deter- 
mine is what were the terms of the con- 
tract as regards the said consignment. 
A careful perusal of the correspondence 
shows that the defendants ordered the 
twenty cars from the plaintiffs upon terms 
that the plaintiffs should sénd the same 
by rail and that the defendants should 
pay for them to Messrs. King, King & Co, 
at Delhi against the Railway Receipt. It 
also shows that Messrs. King, King & Co, 
at Delhi were the plaintiffs’ agents to te- 
ceive payment of the price from the 
defendants, and to deliver the Railway 
Receipt to them on payment. The Railway 
Receipt was made out by the plaintiffs in 
their name as consignees and endorsed 
by them in blank. The cars were con- 
signed at owner's risk with the result that 
the Railway could not be held liable for 
the loss thereof. 

The only witness called by the plaintiffs 
was Mr. Lilley. He was called to prove, 
first, that, according to the usage of the 
trade in India, motor cars from one place 
of India to another were sent at owner's 
risk and not at Railway risk and that the 
defendants had knowledge of the usage; 
and, secondly, that on previous occasions 
when the defendants had ordered cars from 
the said firm of Ford Automobiles the said 
firnf had sent them to the defendants at 
owner's risk and the defendants had paid 
for and taken delivery thereof, and it was, 


therefore, an implied term of the contract 


between the plaintiffs and the defendants 
that the cars should be consign.d at 
owner's risk. As there was not a word 
about the alleged usage and the implied 
contract in the plaint, nay; not eyen a 
word about the consignment having been 
made at owner's risk, I disallowed all 
questions relating thereto. I must, there- 
fore, decidee the case on the footing that 
th» plaintiffs delivered the cats to the 
Railway at owner's risk without the con- 
sent, express or implied, of the defend.. 
ants. 

It was argued for the plaintiffs that the 
property in the cars passed to the defend- 
ants under section 83 of the Indian Contract 
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Act, and that the defendants were, therefore, 
liable for the price. „It was also argued 
that delivery to the Railway had the same 
effect as deljvery to the defendants and 
that the defendants were, therefore, liable 
to pay the price under section gr of the 
Act. By section 83 it is provided that 
"where the goods are'not ascertained at 
"the time of making the agreement for sale 
but goods answering the description in 
the agreement are subsequently appropriat- 
ed by one party for the purposes of the 
agreement, and that appropriation is assent- 
ed to by the other, the goods have been 
ascertained, and the sale is complete.” The 
commonest form of appropriating goods to a 
contract for the sale of unascertined goods is 
by delivering them toa carrier. See Chal- 
mers’ Sale of Goods, 8th Edition, page 
59. A very common mode of doing busi- 
ness is for one merchant to give an order 
to another to send him certain goods. Here 
it becomes the seller's duty to appropriate 
the goods to the contract. The seller is by 
the express or implied terms of the con- 
tract authorised to select and appropriate 
the goods, the buyer having given a pre- 
vious implied assent to the seller's appro- 
priating. The difficulty in such cases is 
to determine what constitutes the appro- 
priation. See Benjamin on Sale Oth Edi- 
tion, page 384. The question in all 
these cases is one of intention but there 
are some well-established rules, especially 
those laid down iu Wait v. Baker (1) and 
Mirabita v. Imperial Ottoman Bank (2) 
which are constautly referred to by the 
Courts of England as affording a guide in 


cases of this kind. Tho% rules may be 


stated thus :— 

(1) “ In the case of such a contract 
(i.e. a contract for the sale of unascer- 
tained goods), the delivery by the vendor 
to a*common carrier, or, unless the effect 
of the shipment is restricted by the terms 
ofethe Bill of Lading, shipment on board 
a ship of, or ehartered for, the purchaser, 
is an Appropriation sufficient to pass the 
property: Mirabia s case (24. l 

(2) “ If, however, the vendor, when ship- 
ping the articles which he intends to de- 


(1) (1848) 2 Ex. rat p. 8; 17 L. J. Ex. 307; 76 
R. R. 469; 154 E. R. 380. , 

(2) (1878) 3 Ex. 164 at p. 172; 47 L. J. Ex. 
418; 38 L. T. 597; 3 Asp. M. C. 591. 


liver under the contract? takes the Bill 
of Lading to his own order, and does so 
not as agent, or on behalf-et the purt- 
chaser, but on his own behalf, it is held that 
he thereby reserves to himsalf a power of 
disposing of the property, and that, con- 
sequently, there is no final appropriátion, 
and the property does not on shipment 
pass to the purchaser." Mitrabita's case (2). 
The Bil of Ladingiu Mtrabita’s case (2) 
was made out to the shippers’ order. The 
second rule laid down above deals with 
the class of cases where the Bill of Lading 
is made out to the order of the 
shipper. 

(3) “If the vendor deals with or claims 
to retain the Bill of Lading in order to 
secure the contract price, as when he sends 
forward the Bill of Lading with a Bill of 
Exchange attached, with directions that 
the Bill of Lading is not to be delivered 


to the purchaser till acceptance or 
payment of the Bill of Exchange, the 
appropriation is, uot absolute, but, until 


acceptance of the draft, or payment, or 
tender of the -price, is conditional only, 
and until such acceptance, or payment, 
or tender, the property in the goods does 
not pass to the purchaser.’ Murabita’s 
case (2) ; 

[Rule (3) does not deat with Bills of 
Lading made out to the shippers’ order see 
Annie Johnson (The) (3).] 

(4) If the seller discounts a draft upon 
the buyer with a Bank, and authorises 
the Bank to hand tothe buyera Bill .of 
Lading to the order of the seller and 
endorsed in blank by him upon his 
acceptance of the draft the intention to be 
‘tinferted, according to general mercantile 
understanding, is that the seller intends 
to transfer the ownership when the draft 
is accepted, but intends also to remain 
the owner until this has been done. Prinz 
Adalbert (The) (4). 

Turning now to section 83,the question 
arises whether the section applies to cases 
where the seller is authorised to make the 
appropriation and the buyer has given a 
previous implied assent to the appropria- 
tion. I think the words “and that the 


(3) (1918) P. 154 atp. 163; 87 L. J. P. 127 
118 L. T. 721; 14 Asp. M. C. 301. 
(4) (1917) A. C. 586; 86 L. J. P. CG 165; 116 
L. T. 802; 61 S. J, 610: 33 T. L. R. 490. 
€ 
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appropriation is assented to by the buyer 
are wide enough to cover this class of cases. 

As to delivery to a carrier and its effect 
it is provided by section or of the Act 
that “a delivery to a wharfinger or carrier 
of goods sold has the same effect as a 
delivery to the buyer, but does not render 
the buyer liable for the price of goods 
which do not reach him, unless the delivery 
is so made as to enable him to hold the 
wharfinger or carrier responsible for the 
safe custody or delivery of the goods." But 
the section does not provide for cases 
where the seller delivers the goods to a 
carrier and reserves the right of disposal. 
The Act being silent on this point, it is 


competent to the Courts of British India’ 


fo reso.t to the rules of English Common 
Law so far as they are not inconsistent with 
the text of the Contract Act. One of those 
rules is that where in pursuance of the 
contract the seiler delivers the goods toa 
carrier, for the purpose of transmission to 
the buyer, but retains a jus disponendi until 
certain conditions are fulfilled, the property 
in the goods does not pass to the buyer 
until the conditions imposed by him are 
fulfilled. This rule applies not only to de- 
livery of goods to carriers by sea (see Mira- 
bita’s case (2) cited above,) but to delivery 
to carriers by land [Dutton v. Solomonson 
(5)] and to canal-boat companies (Fragano 
v. Long (6), Bryans v. Nix (7). It was faintly 
contended for the plaintiffs that the: rule 
contained in the first part of sec:ion 9r 
was absolute and inflexible, and that it 
applied to all cases and in all circum- 
stances. Ifthis were so, no seller could 
reserve a right of disposal of the goods while 
they are in transit—a result repugnant to 
common sense and opposed to general 
mercantile understanding. 

The sole question as stated above is one 
of intention. It is intention that is the 
determining and decisive 
these cases [Annte Johnson (The) (3)] 
and that is a question. of fact. [Prinz 
Adalbert (The) (4).] In the present case, 
after the terms o the agency contract 

(5) (1803) 3 Bos. & P. 582; 7 R. R. 883; 
127 EH. R. 314. 

(6) (1825) 4 B. & C. 219; 6 D. & R. 383i 
% L. J. (0.8) K. B. 177; 28 R. R. 226; 107 D 
R. 1040. 

(7) (1839) 4 M. & W. 775; 1 H. & H. 480; 8 
L. J. Bk. 137; 51 R. R. 819; 150 E, R. 1634. 


factor in 


were settled between the parties, the 
plaintiffs offered to send twenty cars to tbe 
defendants by goods train. The defend- 
ants argeed to accept twenty cars to be ` 
sent to them by goods train. The plaintiffs 
delivered twenty cars to the B. B. & C. I. 
Railway Company in Bombay for carriage 
to Amballa. The Railway Receipt was 
made out by the plaintiffs in their own 
name as consienees and it was endorsed by 
them in blank. The receipt was sent by 
the plaintiffs to their agents Messrs. King, 
King &. Co., at Delhi w.th instructions to 
them to hand it over to the defendants on 
payment of Rs. 42, 700. Until payment the 
receipt was not to be delivered by Messrs. 
King, King & Co., to the defendant . I will 
assume that section 83 of the Contract 
Act does not apply to the present case. 
The question is what was ihe intention 
of the parties? Was it the plaintiffs’ 
intention to retain the ownership of 
the goods until the price was paid, or 
was it their intention to. transfer the 
ownership to the defendants immediately 
on delivery of the cars to the Railway 
Company ? Iam inclined to think that the 
plaintiffs’ intenticn was to retain the 
ownership of the goods until the defendants 
paid the price [see Ram Lal v. Bhola Nath 
(8).] If section 83 of the Indian Contract 
Act applies to the case, it appears to me 
that the plaintiffs having instructed their 
agents not to deliver the Railway Receipt 
till payment the appropriation was not’ 
absoltfte and final, but conditional on 
paymemt by the defendants, and that there 
was, therefore, no ''appropriation'' within 
the meaning of that section. I, therefore, 
hold that the property in thecars did not 
pass to the defendants on delivery 
to the Railway Company and that the 
defendants are not liable for the price. 

It was contended for the plaintiffs that 
the principles of the English decisions 


referred to, above applied only to Bills of, 


Lading and they did not apply to Railway 
Receipts. I do not think there is “any 
force in this contention. It is trie that 
a Railway Receiptis not a symbol of goods 
in the sense in which a Bill of Lading is, 
but where, as in the present case, a Railway 


(8) 59 Ind. Cas. 359, 42 A. 619 at p. 626; 18 
54 


A. LG. J. 749; 2 U, P. L. R. (A) 254. 


A * 


144 : 
MOHAMED EBRAHIM MOOLLÁ v. JANDASS. 


Receipt can be transferred by endorsement 

. soas to entitle the holder thereof to 

transfer the goods thereby represented (see 

condition 3 endorsed on the receipt, the 
distinction between the two isa thin one 
as appears from the observations of the 

Privy Council in Ramdas Viühaldas v. 

Amerchand & Co. (9). In Pearson, Ex parte, 

Wiltshire Iron Co., In ve (10) which was a 

case of delivery of goods to a Railway, the 

Court of Appealin Chancery applied the 

principle of the decision in Was v. 

Baker (I) referred to above where the 

delivery was to a shipping Company. 

. . I now turn to the contention of the de- 
fendants that even if delivery of the cars to 
the Railway was tentamount to delivery to 
the defendants, the defendauts were not 
liable for the price inasmuch as the plaint- 
iffs consigned .the cars at owner's risk as 
distinguished from Railway risk, with the 
result that the defendants could not hold 
the Railway liable for the loss thereof. I 
think this contention must prevail Clarke 
v. Hutchins (1X1) was a similar case. In that 
case the seller in delivering the goods to 
a trading vessel neglected to inform the 
carriers that the value of the goods exceed- 
ed £5, although the carriers had published 
that they would not be answerable for 
any package above that amount unless 
entered and paid foras such. he package 
was lost, and the seller sued the buyer for the 
price. It was heldthat the buyer was not 

responsible for the price as the seller had 
not put the goods into such a coùrse of 
conveyance as that in case ofa loss the 
buyer might have his indemnity against 
the carriers. I, thefefore, hold 
the defendants are not liable for the 
price under section 91 of the Indian Con- 

» tract Act. ' 

The suit is dismissed with costs. 
N, H. 
Suit dismissed. 


D d * 

(9)'35 Ind. Cas. 954: 43 I. A. x64 at p. 169; 
40 B. 630; 26 C. W. N. 1182} (1916) 2 M. W. 
N: 110:418 Bom. L. R. 670; 20 M. L. T. 194; 
31 M. L. J. 541; 4 L. W. 342p 14 A. L. J. 1045; 
85 1.3]. P. C. 214; 24 C. L. J. 320; 32 T.L. R. 


A (P. C}. 

ro) (1868) 3 Ch. 443: 37L. J. Ch. 554; 18 L. 

T.38, 423; 16 W. R. 682. ` 

n (1811) 14 East 475; 13 R. R. 283; 104 E. R. 
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LOWER BURMA CHIEF COURT. 
Civi Revision Nos, 157. AND 158 
OF 10921. 

July ro, 1922.*. 
Presesi—Mr. Justice Duckworth, 
MOHAMED FBRAHIM MOOLLA 

DEFENDANT—APPLICANT 


VErSHS 
oO. R. JANDASS AND ANOTHER 
" PLAINTIFES—RESPONDENTS. 


Rangoon Rent Act (IIT 6f 1920), s. 18— First 
Judge, Small Cause Court, powers of — Rent Con- 
troller, powers of —Ex parte order selling aside of 
— Review. 

In dealing with a Reference under section 18 of 
the Rangoon Rent Act, the First Judge of the 
Small Cause Court has the power to deal with 
each and every legitimate objection to the deci- 
sion of the Rent Controller, and not merely with 
the merits of that decision. [p. 146, cols. x & 2.] 

The Rent Controller under the Rangoon Rent 
Act, acting as a Civil Court, has inherent power 
to set aside an ex parte order in a legal manner 
under the Civil Procedure Code, and has also 
the power to review his order on proper cause 
shown, but he cannot set aside a decision made 
by himself fixing. a standard rent withont notice 
to the other side; if he does so, it is not neces- 
sary for the tenants to impugn his action at. 
once, and they are entitled to do this, if and 
when they make a reference to the First Judge 
SC Small Cause Court. [p. 145, col. 2; p. 146, 
col. 1.) $ 

Tyeb Beg Mahomed v. Allibhai Mangalji, 31 
B. 45; 8 Bom. L. R. 803, Sankumani v. Ikovan, 
13 M. 211; 4 Ind. Dec. (N. s) 839, Minakshi 
Naidu v. Subramanya Sastri, xy M. 26; x4 I. A. 


160; 5 Sar. P. C. J.54; 11 Ind. Jur 393; 4 Ind. 


Dec. (N. s.) 18 (P CJ), referred to. 


Civil revision of an order passed bv 
the First Judge of the Court of Smal 
Causes, Rangoon, 


Mr. Burjorjee, for the Applicant 

Messrs. Campagnac and Paget, for the 
Respondents. E E 

JUDGMENT.—In this judgment I am 
dealing with this Civil Revision Case No. 
157 and also No. 158, They have been 
and one judgment, it is 
admitted, can decide them both. 

In some proceedings before the Rent 
Controller, the respondent tenants and 
other tenants of the same premises ap- 
plied to have the standard rent o the 
prem ses fixed by the Controller. The 
petitioner, Mohamed Ebrahim  Moolla, ig 
the landlord. The proceedings show that 
the. Controller, after issuing notices and 
receiving objections from the respondent 
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to the claims pf the tenants, proceeded 
to pass orders on the 17th November 1920, 
fixing the standard rent at Rs. 120, as 
demanded* by the tenants. A copy of 
this order was actually sent to the 
landlord on the same date, and 
notice was issued to the tenants to 
take delivery of the certificate in question. 
This order was passedin the absence of 
both sides, Then, on the 18th November, 
the Advocate, who appeared for the land- 
lord, had an interview with the Rent 
Controller in his Chambers, and informed 
him that he had not understood that the 
landlord had to produce evidence, and 
asked him to set aside the order which 
had been passed ex parte, and to issue 
notice to b.th sides for evidence to b: 
taken. Tothis request the Rent Con- 
troller acceded at once, and orders were 
passed on the diary to that effect. On 
the next day, the roth November, the 
Advocate filed an application in writing, 
complaining of the ex paríe orders, and 
praying that the proceedings might be 
re-opened. This was apparently an effort 
to regularize the proceedings, but the fact 
remains that no notice of the verbal or 
written application was ever issued to 
the tenants. However, notices were issued 
for the production of evidence, and the 
cases proceeded, the Rent Controller 
fixing a standard rentof Rs. x50 by an 
order or decision dated the 1st of February 
1921. This was, of course, to the advant- 
age of the landlord, and against the 
interests of the tenants. Against this 
decision the present petitioner and the 
petitioner in Revision Case No. 158 caused 
reference to be made to the First Judge, 
of the Court of Small Cause of Rangoon, 
under section 18 of the Rangoon Rent 
Act of r920. Their first ground of attack 
was that the order of the Controller 
revising his previous order was ultra vires. 
Upon this ground alone the learned Judge 
of the Small Cause Court decided both 
the references, holding that the proceed- 
ings of the Rent Controller after the 
17th. of Novemher 1920 were without 
jurisdiction and void, and that his decision 
of February the st, therefore, went by 
the board, he order of the ryth November 
1920 holding good till set aside in a legal 
matiger. 
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The landlotd has now, in each case, 
moved this Court on revision under 
section rr5 of thé Code of Civil Pro- 
cedure. Asa matter of fact, the petit 
tions were filed a coming under section 
25 of the Provincial Small Cause Courts 

ct. 

My learned brother Pratt, J., made a 
Reference to a Full Bench* as to whether 
the First Judge of the Small Cause Court 
in such proceedings sat as a Court sub- 
ordinate to the High Court within the 
meaning of section 115 of the Civil 
Procedure Code. It was admitted that 
section 25 of the Provincial Small Cause 
Courts Act had no application, :nasmuch 
as the Judge was not sitting in the 
exercisé of his Small Cause Jurisdiction. 
The Full Bench decided, firstly, that the 
Rent Controller, under the Act, wasa 
Civil Court subordinate to the High Court, 
and, secondly, that the First Judge of 
the Small Cause Court dealing with a 
Reference under section 16 of the Act, 
was a Court subordinate to the High 
Court, and that the High Court had 
jurisdiction to entertain an application for 
revision from his decisions made under sec- 
tion 18 of the Act. 

The matter has since proceeded toa 
hearing, 

it is clear now that the Rent Controller, 
if he acts as a Civil Court, would have in- 
herent power to set aside an ex parte order 
ina legal manner under the Code of Civil 
Pro&edure. This is not disputed by Mr. 
Paget, and though it 1s not admitted by Mr, 
Campagnac, I think that it follows as 
a necessary corgllary of the Full Bench 
decision. The Controller would also have 
the power to review his order on proper 
cause shown. Of this there is probably 
no doubt either. But to urge that he 
can set aside a decision made by Dim 
fixing a standard rent, without notice to 
the other side is,to my mind, prepos- 
terous, and cannot be accepted. Tn 
Tyeb Beg Mahomedy. Allibhait Mangalji 
(1), it was held that a Judge ofa Small 
Cause Court fad inherent but not direct 
power to set aside an ex parte decree, 
though, of course, in a legal maaner. Any 


(1) 31 B. 45; 8 Bom. L, R. 8c3. 


GÀ 





& See 79 ind. Cas, i35 [Ed j 
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Court exercising civil judicial duties would, 
I think, have such powers. ; 

It appears to me that, inasmuch as the 
Rent Controller never issued notice to the 


tenants on the matter of the verbal applica- ` 


tion of the 18th November 1920, his 
action in setting aside his previous decision, 
and all his proceedings thereafter, were 
void and without jurisdiction altogether. 
Order IX r. r4, and O. XLVII, r. 4, 
of the Civil Procedure Code, make it 
imperative that notice should issue before 
an ex parie decree is set aside, or a review 
is granted, and, in my opinion, though no 
direct authority on the question has been 
placed betore me, and though a laborious 
search on my own part has revealed 
none, the issue of such  noiice is not a 
mere matter of procedure, or a question 
of regularity, but goes to the very root 
of the matter, In Sankumani v. Ikoran 
(2) it was decided that. the want of 
notice could be waived by the party who 
did not receive it by submitting to the 
jurisdiction of the Court, but there the 
issue of notice in question was one under 
section 25 of the Code of Civil P.ocedure 
of that date, Ze, in connection with the 
transfer of a suit, and it was aptly pointed 
out that the Judge in any case had 
power to make a transfer `of his own 
motion. That case is, therefore, not paraliel. 
- This last case referred to the Privy Council 
case of Minakshi Naidu v. Subramanya (3), 
‘but the facts of that case are not paraliel 
to those of the present case, and affofd no 
assistance whatever. 

Taking the view which I do, it was 
not necessary for the tegants to impugn 
the action of the Rent Controlle. at once, 
but they were quite entitled to do .his, when 
and if they made a reference to the First 
Judge of the Small Cause Court. It is 
conceivabie that the second order ` might 
have been. again in their favour. It is 
not correct to. argue that the First Judge of 
the Small Cause Court could only deal with 
the merits of the order of the Ist of 
February 1921, and that he could not in 
a Reference under section “18 touch the 
order setiing aside the decision of the 


(2) 13 M, 211; 4 Ind. Dec. (N. s.) 859. 
(3) x1 M. 26; 14 I. A. 160; 5.Sar. P. C. f. 547 
t Ind. Jur. 393; 4 Ind. Dec. (N. 5.) 18 (P.C). 


Izth November. In dealing with the fesi- 
sion of the.rst of February, he could, of 
course, deal with each and every legiti- 
mate objection thereto, and' the chief 
objection made was that the decision of the 
I7th November was not legally set aside, 
with the result that the later order was 
ultra vires of the Rent Controller. It is 
also of no avail to argue that the tenants 
should have made a Reference in regard 
to the setting aside of the original order. 
This would have been precluded by thé 
terms of section 18 itself, for it make; 
a Reference possible only in regard to a 
decision fixing a standard rent. It is 
true that they might have moved this 
Court on revision under section 115, Civil 
Procedure Code, but at the time it was 
not known that the orders of the Rent 
Controller were subject to such revision 
by the High Court, and, at the worst, 
the suggested procedure was merely 
optional to them. 

Both the applications are dismissed wi:h 
costs, Advocates fees 5 gold mohurs 
(for the two cases). 

W. C. A. Applications dismissed. 


MADRAS HiGH COURT. 
CIVIL APPEAL No. 388 OF IGIQ. 
May 6,2921., 
Present: Mr, Justice Phillips and 
Mr. justice Krishnan. 


` KODALI KRISINAWYA AND OTHERS— 


PLAINTIFFS—APPELLANTS 
UEY Sus 
KODALI GURAVAYYA AND OTHERS— 
DEFENDANTS—-RESPONDENTS, 

Hindu Law-— Joint family—Partition, suit for— 
Manager, lability of, to account— Re-union-— 
Members bringing in unequal amounts—Shares, 
nature cf, at partitvon, 

Tnouga tne manager of a joint Hindu family 
is not responsible tor the manner.in which he has 
disposed of the family income in the past, except 
in the case of afraud or misappropriation, wheu a 
partition isdemanded he cannot evade his liability 
to give.an account of the assets of the family as 
it existed at the time of partition. The manner 
in which he shoulu be made to account 
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s, that he should bé compelled to prove the assets 
available at the date of partition, and if he fails 
to adduce such evidence as he can or ought to 
adduce a prefumption may be made against him. 
The parties have no right to look back, and claim 
relief against the past inequality of the enjoyment 
of the members or other matters. [p. 148, col. 2; 
p. 149, col r.] 

Parmeshwar Dubey v. GobindDwubey, 33 Ind. Cas. 
190;.43 C. 459; 20 C. W. N. 25, referred to, 

Per Phillips, J —Where after partition the co- 
parceners re-unite, they are restored to their 
original position, notwithstanding that the por- 
E brought on re-union may be unequal. [p. 148, 
col. 1 

GEN Shivlal wv.  Ichharam Vijbhu- 
hhandas, 30 Ind. Cas, 918; 39 B. 734; 17 Bom, 
L. R. 712, Kristrayya v. 
Ind Cas 1077; 19 M. L. J. 723, Samudrala Varaha 
Narasimha Charlu v. Samudrala Vencata Singa- 
ramma, 3 Ind. Cas. 741; 33M. 165; 19 M.L. J. 
719, 6 M. L. T. 266,- Prankishen Paul Chow- 
dry v. Mothooramohun Paul, ro M.I.A. 403; 
5 W.R. P. C. xxG; 1 Suth. P.T. J. 609; 2 Sar. 
P. C.J. 164; 19 E. R. 1025 and Parmeshwar 
Dubey v. Gobind Dubey 33 Ind. Cas. 190; 43°C. 
459; 20 C. W. N. 25, referred to 

Appeal against the decree of the Court 
of the Additional Temporary Subordinate 
Judge, Guntur, in Original Suit No. 2 
of 1918, dated 18th September rgrg. 

Mr. A. Krishnasawmy Aryar and Mr. 
V. Ramadoss, for the Appellants :— 
The lower Court erredin giving unequal 
shares to the parties at partition The 
effect of re-uuion, as decided by the High 
Courts, is to restore the members to their 
original status, though they brought 
varying and unequal amounts into hotch 
potch. Pranivandas Shivlal v. Ichharam 
Viibhukhandas (x), Kristrayya v. Venkata- 
ramayya (2), Samudrala Varaha Narasimha- 
charlu v. Samudrala Vencata Singaramma (3). 
There is only the decision of a Single Judge 
to the contrary in Alamelumangathayaram- 
mah v. Namberumal Chetty (4). The text of 
Smriti Chandrika has not been followed. 
The Mitakshara contains no rule as to 
inequality of shares. Plaintiffs are enti- 
tled to an equal share with the defendants. 

The lower Court, while finding as a fact 
that the first defendant acted not very 
scrupulously as the karia of the family, 
refused to make him account for the assets 


(r) 30 Ind. Cas. 918; 39 B. 734; 17 Bom. 
I. R. 712. 

(2) + Ind, Cas. 1077 ; 19 M. L. J. 723. 

(3) 3 Ind. Cas. 741; 33 M. 165; 19 M. L. J. 7193 
6 M. I, T. 266. < 


(4) 23 Ind. Cas, 8241 15 M. L. T, 352 
LJ 


Vankatavamayya, 4 . 


in his hands. Plaintiffs proved- the amount 
the first defendant had in his hands.. The 
onus was shifted on to him to show that 
he had spent it. e ` 

Mr. P. Narayanamurth, for the Respond- 
ents:—There is a clear provision in the 
Smriti Chandrika for allotment of unequal 
shares if the parties brought in varying 


capital. , i 
As to the managers liability to 
account it is. settled law that he cannot 


render accounts of his past management 
or how he spent the moneys. Balakrishna 
Atyar v. Muthusawmy Atyar (5). 

The plaintiffs could get only a decree 
on such items as they proved against the 
manager but could not get a decree on a 
general account. e 


JUDGMENT. 

Phillips, J.—The  .defendant's appeal 
against the partition decree having been 
dismissed, it remains to consider the 
cross-appeal filed by the plaintiffs. 
The Subordinate Judge has found that, 
at the time of the re-union, the first 
defendant brought into the common stock 
property worth Rs. 40 more than the first 
plaintiff's father and he has in consequence 
given plaintiffs a decree for only 9/20 of 
the property instead of one-half share. 
Even if he is right in law, the amount of 
the share has been wrongly calculated; 
for, if the first plaintiff’s father contribut- 
ed Rs. 400 and first defendant Rs. 440, 
out of the total Rs. 840, as has been found, 
the respective shares would be 10/21 and 
11/21. However, we have now to consider 
whether there sh8uld be this unequal dis- 


‘tribution of the property. It is contended 


for the plaintiffs that a re-union between 
the parties restores them to their original 
status and that when a partition is effect- 
ed, the shares are the same as they would 
be at the original partition irrespective 
of the amount of capital contributed by 
each co-parcener. This is *ertainly the 
law in the Bombay Presidency. «We find 
that in the Printed Judgments of the Bom- 
bay High Court, Volume I, page 154 [Regu- 
lar Appeal No. 26 of 1869 (6)] it was held 


:(5) 3 Ind Cas. 878: 32 M. 271; 5 M. L. T. I45l 
I9 M. L. J. 70. ; 
(6) 1 P. Ja 154. 
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that where, after partition, the co-parceners 
re-unite, they are restored to their original 
position notwithstanding that the portion 
brought on*re-union may be unequal. 
“In. Pranjwandas | Shwial vw.  Ichharam 
Vijbhukandas .(1) the same principle was 
affirmed. We see also that in Pranktshen 
. Paul Chowdry v. Mothooramohun Paul (7), 
the Privy Council held that a re-union of a 
brother to the family remitted him to his 
.former status as a member of a joint 
. Hindu family, andit was further held that, 
where one of the co-parceners had acquired 
property during the period of separation, 
if .he monies employed for that acquisi- 
.tion were drawn from the joint estate, 
it followed that on re-union the other bro- 
ther was entitled, upon the general princi- 
ples of the Hindu Law, to sharein that 
property as an acquisition. made by the 
use of the joint funds. No doubt, in 
that case there was a written agree- 
ment entered into between the  bro- 
thers, but the Privy Council based their 
decision not only on the express provi- 
sions of the deed but on the general princi- 
.ples of the Hindu Law. If' we follow that 
.decision here, it is quite clear that the 
property acquired by the first defendant 
.during the period of separation must, 
in the absence of evidence to the 
contrary, be presumed to have been ac- 
quired from the funds which he received 
‘out of the family estate, and, that being 
so; the plaintiffs would be entitled to share 
in those acquisitions, and, therefore, on par- 
tition to an. equal share in the whole es- 
tate. The view that the co-parceners 
‘are entitled proportionately to the capi- 
tal they contribute on re-union is based 
onapassagein Smriti Chandrika, Chapter 
XII, paragraph 4. That passage appears to 
have been indirectly applied in the case 
repbrted in Manjanatha v. Narayana (8), 
but there is nosuch provision in the Mitak- 
shara which is the main `" authority 
in’ this PreSidency. The gffect of that 
provisioa is to hold that there is no re- 
‘union in an undivided family as.such but 


(7) xo M, I. A. 403;5 W, R. D. C. rr; r Suth. 
\P. C.J. 60g; 2 Sar. P. C. J. 164; 19 E.R 1025. 

(8 5 M. 362; 6 Ind. Jur. 3:8; 2 Ind, Dec, 
(Na 8) 252; 


only the constitution of a tenancy-in” 
common between the previous joint 
Co-parceners, each holding a «definite share 
in the co-parcenery. This appears to be 
opposed to the primary idea of a joint 
family in which there are no definite shares 
and the members take by survivorship, 
and it is this view that has apparently 
found acceptance in this Court as well 
as in’ Prankishen | Paul ` Chowdry v. 
Mothooramohun Paul (7). In Samudrela 
Varaha | Narasimhacharlu v. Samudrala 
Vencata Singaramma (3), it was held that 
succession in a re-united Hindu family 
governed by Mitakshara Law is by 
survivorship, and in Krishirayya v. Ven- 
kataramayya (2) a Full Bench of this Court 
held that this contention of proportionate 
shares could not be supported by any 
text of the Hindu Law and was opposed 
to the fundamental conception of the 
status of an undivided Hindu family or of 
a re-united family. Whether this passage 
in Smriti Chandrika was quoted before 
the learned Judges in that, case does not 
appear from the report ; but it was quoted 
ina later case reported as Samudrala Varaha 
Narasimhacharlu v. Samudrala Vencata 
Singaramma (3), in which a Bench 
of this Court declined to accept the autbor- 
ity of the Smriti Chandrika and followed 
the previous Full Bench ruling. There is 
one case Alamelumangathayarammah vV, 
Namberumal Chetty (4), in which a Single 
Judge of this Court, Sankaran Nair, J. 
held the contrary view; but the large 
balance of authority is in favour of the 
view that, on re-union the members of the 
family ate remitted to their original sta- 
tus. In that view the plaintiffs are enti- 
tled to an equal share of the family. property 
from the defendants and the decree must 
be modified accordingly. 

A further objection is taken by the plaint- 
ifífs that the first defendant has not proe 
perly shown the outstandings: due to the 


family. 'The Subordinate Judge has held 


that as plaintiffs have been unable to prove 
what exactly these outstandings were 
they are not entitled to demand an account 


' and be has based his opinion on the princi- 


ple that a Hindu Manager cannot be called 
upon for an account. The principle stated 
thus broadly goes a little bit tos far. 
No dogbt, a Hindu manager is not ress 
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Ponsible for the manner in which he has 
disposed of the family income in the past, 
except in the case of a fraud or misappro- 
Prlation, but when a partition is demanded 
* cannot evade his liability to give 
an account of the assets of the family 
as 1t existed at the time of partition. 
This question has formed the subject 
Gr various decisions, and on a considera- 
tion of these decisions it was held in Ray 
meshwar Dubey v. Gobind Dubey (9), that 
m an ordinary suit for partition in the 
absence of a ` fraud’ or other improper 
conduct, the only account the Karla (or 
manager) is liable for, is as to the 
existing state of the property  divisible 
and the parties had no right to look back 
and claim relief against the past inequa 
lity of the enjoyment of the members or 
Other matters.” This’ was the view 
taken after considering most of the cases 
which have been quoted before us now 
and, with respect. I must express my con- 
currence with that view and with the fur- 
ther view that the parties are not bound 
to accept the statement of the Karta as 
to what the properties consist of and that 
the manager is the accountable party 
and the Court can order an account to 
be taken. 
_ A further question which then arises 
I$, In what way is the manager to be made 
to account. Primarily, he should (be- 
ing the person in the best position to know 
the facts) be compelled to prove the assets 
available at the date of the partition and 
if he fails to adduce such evidence as he 
cau or ought to adduce, a. presumption 
may be made against him. In the present 
case,a Commissioner was appointed to take 
charge of the property and the accounts’ 
but the first defendant evaded production 
of a box containing all current documents 
belonging to the family. Admittedly, the 
first defendant had been lending out monies, 
for we see from a list, Exhibit EE, which, 
according to the first defendant, was pre- 
pared about 1909 that there were out- 
standings due to the family to the extent 
of 5 to 6 thousand rupees. The first 
defendant now only admits a total of 
Rs. 3,390, whereas plaintiffs estimate the 
amount at Rs, 18,000. I think it is quite 


- (9)* 33 Ind, Cas! 190; 43 C. 459; 20 C. W. N, 25, 


clear that the first defendant has not act- 
ed quite fairly in this case and the Sub- 
ordinate Judge remarks that he has strong 
reasons to suspect that the defendants 
have not been fair in puttitig before the 
Court all the current documents relating 
to the joint family-money lending business. 
In this state of the evidence any reasonable : 
presumption can be drawn against the ` 
first defendant. He had admittedly 
been paying income tax regularly on 
an income derived presumably from ` 
his money-lending business. He first paid 
a tax of Rs. 20 and then it was raised to 
Rs. 28 one or two years ago. It is not 
disputed. that the family properties pro- 
duced paddy largely in excess of the family 
requirements and that the family income 
is greater than the necessary expenditure. 
In order to bring in an income of Rs, 1,000 
which is the income which is taxed 
at Rs. 20 the first defendant must have had 
a capital of not less than rir or 12 
thousand rupees, assuming that he got 
interest on the whole amount at 9 
per cent. which is, I think. a fairly 
liberal figure. He all along had a capi- 
tal of Rs. 12,000 and he has not shown 
how that has been reduced to the figure 
of Rs. 3,000 and odd which he now puts 
forward. I would, therefore, hold that the 
outstandings amount to Rs, r2,000 and the 
plaintifis are entitled to their share there- 
in. The decree will be modified accordingly. 
Defendants will pay plaintiffs’ costs in 
this “appeal. | 


Krishnan, J.— I agree with my learn- 
ed brother that, plaintiffs are entitled to 
get an equal share with the defendants 
of all the joint property. ltem 40 of 
A Schedule and the lands described in Ex- 
hibits XXVII and XXVilI have been 
found not to be joint property and that 
finding was not disputed before u and 
those lands are rightly excluded from the 
partition. | "e 
“No .doubt, the Smriti Chandrika, states 
clearly that when a second division takes 
place betweén re-united brothers who 
had once divided before, the share to be 
given to each is not equal but is  pro- 
portionate to the value of the property 
esch brought into the common stock at 
the time of the re-union. See Chapter XI 
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pl III, translation of Ghose's Hindu Law, 
Voiume II, page 406. As pointed out by 
my learned brother the relevant rules of 
Smriti Chandrika have not been: followed 
in some of the reported cases in the 
Presidency, see Smudrala Varaha Narasim- 
hacharlu v. Samudrala Vencata Singaramma 
(3) and Krisirayya v. Venkataramayya (2), 
though in one case they were followed, see 
Alamelumangathayarammah v. Namberumal 
Cheity (4). In the view I take of the facts of 
this case it is.not necessary for me to express 
niy opinion. as to which of the above 
views is correct. and I refrain from doing so. 

In the case before us though there was 
a partition in 1867 and separate proper- 
ties were allotted to the 3 brothers it was 
only one brother, Ramanna, that actually 
separated himself of. The other two seem 
to have lived together and enjoyed their 
properties in common, the first defendant 
managing the properties as he was the more 
capable man though he was younger than 
his brother Viranna. This is proved by 
the evidence on plaintiffs side which I 


think is reliable. At any rate there 
is clear documentary evidence, Exhibit 
V, that in 1892 the brothers were 


living as a joint family with the first 
defendant as the manager. The evi- 
dence does not show when exactly they 
re-united but I think the probability 
is that they all along enjoyed the proper- 
ties jointly though they were divided. 
I am unable to accept the position taken 
up by the Subordinate Judge that they 


re-united for the first time in 1892 and 


that in doing so the first defendant put 
property worth Rs. 40 into the 
common stock whereas "the first plaint- 
iff’s father’s contribution was only worth 
Rs. 400. In my opinion the evidence 
is not sufficient to prove any such definite 
case. If there were additions made to the 
joint*stock by 1892 the presumption is 
that they must have been acquired by the 
first defendant from the joint funds in 
his hands and were, therefore, also joint 
property to which the brothers"were equally 
entitled. See Prankishen Raul Chowdry 
v. Mothooramohun Paul Chowdry (7). 
There is thus no reason to differentiate 
between the shares of the plaintiffs and 
of the defendants in this case. Plaintiffs 
should get a one-half share and the credit 
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given to the first defendant in the decree 
for Rs. 140 should be struck off, ; 

The next point has reference to the out- 
standings due to the joint estate. It is 
now well established that the managing 
member of a joint Hindu family is not 
liable to. account for his managment for 
the purpose of making him responsible for 
any mismanagement by himin the past 
or ior any loss caused by him thereby 
to the joint estate except perhaps where he 
has been guilty of fraud or misappropria- 
tion, see Balakrishna Aiyar v. M ulhusawmy 
Azyar (5). But when a partition suit is brought 
and it becomes necessary to decide what 
the joint properties are which are avail- 
able for division, the parties not being 


-agreed about it, the managing member 


may find it necessary to explain what 
became of the joint properties such as have 
been traced to his possession prior to the 
date of the partition to avoid an infer- 
ence beiug drawn against him that they 
are still subsisting in his hands. For 
such a purpose he may have to give an 
account of what he did with such proper- 
ties lest he be debited with them at the 
time of the partition. This is one 
way in which a managing member may 
be called upon to account in a partition 
suit. It seems to me that it is also open 
to the Courtin such a suit to call upon the 
managing member as the person best ac- 
quainted with the affairs of the family 
to give an account of its available assets 
and to allow the other members to 
surcharge it. As pointed ont by the 
learned Judges in Parmeshwar Dubey v. 
Gobind Dubey (9), which is the jatest 
case which has been brought to our notice 
the other members of the 
family are not bound to accept the word 
of the Karta or of the manager as to what 
the divisible properties are: they can 
ask for, and the Court can order an 
account to be taken of the joint properties, 
Though the managing member is not or- 
dinarily liable to give an account when a 
partition suit is brought, he may become 
liable to do so in the instances above men- 
tioned. 

Now, in the case before us the plaintiffs 
have shown by Exhibit EE a list of outstand~ 
ings prepared by the first defendant him. 
self that there were on its date cütstand- 
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ings due to him, presumably as the manager, 
of about Rs. 6, 000 and they contend that 
as the family lands produced paddy large- 
ly in excess of family’ requirements leaving 
about 20 puttis to be sold every year, 
as the Subordinate Judge finds, that 
amount was likely to have become large- 
ly increased by the interest obtained 
on it as time passed and they ask that the 


defendant should be debited with 
‘that amount with interest calculated 
at a reasonable rate which they put at 


9 per cent. till the date of suit, as the first 
defendant has not satisfactorily accounted 
for or proved that he had spent any por- 
tion of the amount. Taking the date of 
Exhibit HE as 1903, as the debts included 
in it would seem to indicate, and adding 
9 per cent. interest whichis a very ordin- 
ary rate for men of this class to get 
for, I2. years. and making allowance 
for bad debts the amount would have 
increased to over Rs. 12,000 by the date 
of the suit. Except making vague state- 
ments that he spent large sums of money 


for the marriage of his daughters, 
etc, statements which are quite un- 
reliable, he has given no help to the 


Court by producing proper evidence or 
accounts to decide how much money is 
still outstanding to the credit of the joint 
estate. As pointed out by the learned 
Subordinate Judge, he has acted most 
dishonestly in this case by keeping away 
from the Court the box containing the 
documents evidencing his money dealings 
and the Court has also found it proved, 
and there is no appeal against it, that in 
two instances at any rate he actually took 
renewals of bonds for debts due to the joint 
estate in the names of third parties 
rently for the purpose of deceiving the other 
members. Every presumption must, there- 
fore, be made against him. The fact 
that he paid income tax on his money deal- 
ings of Rs. 20 first and subsequently of 
Rs. 28 a year would also indicate that 
he was working with a capitel of some- 
thing like Rs. 12,000. Taking all these 
circumstances I am inclined to agree 
with my learned brother that if we 
take the outstandings to be Rs. 12,000 
eand make him liable to account for a half 
share of it, Rs. 6,000, to the plaintiffs, leav- 
ing Bim to collect and appropriate the 


appa- ° 


whole of the outstandings himself we shall 
not be fa: wrong. 

The learned Sttbordinate Judge has 
stated all the circumstances referred 
to above but has refus d Lë draw the ob- 
vious inference against the first defendant, 
because he thought he would thereby be 
making him account for his  manage- 
ment. That, as I have explained above, 
is not correct. When plaintiffs succeeded 
in showing that the defendant had in his 
hand; in 1903 Rs. 6,000 belonging to the 
joint estate the burden was shifted on to 
him to show by reliabl: evidence that he 
had spent that money to avoid the inference 
that it was still in his hands in an augmented 
form. If the money had be:n spent, 
the ways in which it was spent could not 
be questioned unless there was fraud or 
misappropriation, for that would amount 
to making him account for his manage- 
ment, but the fact that it was spent 
had to be proved by him like any other 
fact. It was not sufficient for him merely 
to assert that he had spent it. I think the 
learned Subordinate Judge confused the 
two positions and thus failed to draw tlie 
proper inference. 

It was further contended for him that 
plaintiffs having given a list of outstandings 
which they alleged to be due to the joint 
estate or to have been collected by the 
first defendant and having gone to trial 
regarding the existence of such items they 
could get a decree only for such of the 
itens as were proved against him, 
but they could not ask for or get a decree 
on a general account. For this argument 
reliance was plaged on the case in Bala- 
kristina Aiyar v. Muthusawmy Atyar (5) al- 
ready cited. But that. case is very differ- 
ent from this case. The observation re- 
lied on at page 275* refers to moneys col- 
lected by the manager and not to outstand- ` 
ings payable to the family by third parties. 
What was ruled in that case was, that 
plaintiff “having alleged that the manager 
had collected certain spetified sums of 
money belonging to the joint family and 
had kept such moneys in his hand he must 
prove his allegation and that it was not 
open to him to ask for a general account 
from the manager for the purpose. 
That case has no bearing on the question 

* Page of 32 M.—] Ed] ` 
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before us. Here the plaintiffs, while ad- 
'ducing evidence to show the existence of 
certain outstandings which the manager had 
tried: to secrete by taking fraudulent 
renewals in the names of third parties, 
alleged and proved facts to show what 
the general extent of. the outstandings 
were. They were entitled to do so and 
there is no reason why the decree should 
be confined to the specific items which 
they have been able to prove and why a 
decree should not. be given for what the 
Curt finds to be the real extent of the 
outstandings. 

-. No other part of the decree has been 


challenged before us in this appeal. In 


the result, the decreee of the lower Court 
must be modified by giving plaintiffs a half 
‘share in allthe properties except in item 40 
and in those included in Exhibits X XVII 
and XXVIII and by striking out the 
amount of Rs, 140 decreed in favour of the 
defendants and by making the first defend- 
‘ant liable to the plaintiffs for Rs. 6,000 
in lieu of their . share in the outstand- 
ings, the first defendant being allowed 
to. collect the whole of the outstandings. 
‘The rest of the decree will be confirmed. 
The defendants must pay the plaintiffs 
their costs of this appeal. 


M. C. P. Decree modified. 
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CALCUTTA HIGH COURT.  "' 

APPEAL FROM APPELLATE DECREE No. 2201 
` OF 1979. 

"November 17, 61921. 
Present -—Justice Sir N. R. Chatterjea, Kr., 
i: and Mr. Justice Panton. 
ISOR ALI AND OTHERS—DEFENDANTS— 
| APPELLANTS 

verSUus 


e 

KASIM ALI—PLAINTIFE—RESPONDENT. 

Civil Procedure Code( Act V of 1908), 0. X XX I Vi 
v. 3, cl. (2)—Morigage by conditional sale—Swit for 
foreclosuge—M orig&goyr' s righi to redeem before pass- 
ing of final, decree. 

In a suit for foreclosure of a morjgage by condi. 
` tional sale, the mortgagor-defendant is entitled 
to redeem at any time before the final decree is 
passed. Where, therefore, notwithstanding the 
. expiry of the time allowed by the preliminary 
decree for payment, the final decree has not been 
passed, the mortgagor has a right to redeem before 
the passing of the final decree, 
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Poresh Nath Mojumdar v. Ramjodu Mojumdar, 
16 C. 246; 8 Ind. Cas. (N. S.) 162, Alimea. Chow- 


dhuri v. Roshun Ali Matbar, 3 C. L.J -533, zeferred. - 
of the Addi-' 


to. 

Appea against a decree 
tional District Judge, Chittagong, dated 
the 28th of June rọrọ affirming that of 
the Munsif, Hathazari, dated the rst of 
May 1918. 

Babus Jogesh, Ch. Roy and Chandra 
S. Sen, for the Appellants. 


Babu Norendra K. Das, for the Respond- ` 


ent, 


-JUDGMENT.—This appeal arises out 
of a suit for foreclosure of a mortgage by 
conditional sale. ` | 

A preliminary decree for foreclosure was 
passed. on the 5th October 1917 and six 
months’ time was allowed, z.e., up to the 
5th April 1918. Before the date fixed for 
payment, the mortgagor sold the property 
to one Lakhi Charan Saha on the 19th March 

1918. It is said that this Lakhi Charan 
aitempted to deposit the decretal amount 
but that ic was refused. On the 9th April 
I918 the' decree-holder applied to make 
the decree in the foreclosure su: final and 
notices were ordered to be issued on that 
day on the defendants fixing ihe Ist May 
1918 as the date for passing the final decree. 
Before the fina] decree was passed, the 
defendants-mortgagors on the 5tb. April 
made an application to the Court to pay off 
the decretal amount and aiso asked for en 
extension of time for the money to be paid. 
On the rst May 1918 the Courc held that 
the defendant could not get the permission 
to deposit and that th” time for payment 
could not be enlarged unless the defendants 

roved their allegations in the pctition nd 
accordingly passed the final decree in the 
suit. That decree was affirmed on appeal 
by: the learned District Judge, and the 
defendants have appealed to this Court. 

We think that the defendants were entitled 
to redeem at any time before the final decree 
was passed. As stated above, although 
5th April 1918 was fixed for payment under 
the preliminary decree, the right of the 
mortgagors to redeem was not extinguished 
until the final decree was passed. No 
doubt, if the moitgagors wanted an exter- 
sion of time fixed for payment, it wculd 
have Leen necessary fo them to shew goed 
cause for such «xtensicn. Where, as in 
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the present case, notwithstanding the expiry 
of the time allowed by the preliminary 
decree for payment, the final decree had not 
been passed, we think that the mortgagors 
had a right to redeem before the passing. 
of be final decree. See Poresh Nath Mojum- 
dav v. Ramjodu | Mojwmdar (x) and 
Alimea Chowdhuri v. Roshun Ali Matbar (2). 
Tue o:cer under O. XXXIV, r.3, clause (2) 
was not made until the rst May, and the 
defendants wanted to deposit the decretal 
amount on the 15th April. “The final decree 
was not drawn up and signed till the 8th 
May 1916. i; 

. In these circumstances, we direct that 
the case be sent back to the Court of first 
instance in order tha: the defendants may 
deposit the amount due under the decree 
including all the costs incurred by the 
plaintiffs in the Court of first instance, 
within one month of the arrival of the order 
in that Court, and upon that being done, 
the final decree for foreclosure will be set 
aside with costs of this Court and o: the 
lower Appellate Court. ` 

If the mo ey is not deposited within 
the time specifiel, this appeal will stand 
dismi.sed with costs. 
— P. N. Appeal dismissed. 
(1) 
(2) 


16 C. 246; 8 Ind. Dec. (N. S.) 162, 
3 C. L. J. 533. 


MAPRAS HIGH COURT. 
CIVI, REVISION PETITION NO. 371 OF 1920, 
Aupust I, I921., 
Present :—Mr. Justice Krishnan. 
RAJAMMAL IVER—PLAIN !IFF 
— PETITIONER 
VEYSUS 
ERISHNASWAMV AIYENGAR— 
DEFENDANT— RESPONDENT. 
Provincial Small Cause Courts Act (IX of 1887), 
er, 15, 23—Suit jor damages for breach of covenant 
for title—Court of Small Causes, jurisdiction of— 
Power under s. 23 when exercisable—- Improper 
exeraise of power— Revision. 


: KL 

A suit for damages for breach of covenant for 
title is cognizable by a Court of Small Causes. 

Where a Small Cause Court holds that it has 
no jurisdiction over a suit, it has no power to act 
under section 23 of the Provincial Small Cause 
Courts Act, the power under that section being 
exercisable only by a Court having 4urisdiction. 

Ordinarily, an order under section 23 of the 
Provincial Small Cause Courts Act will not be inter- 
fered within revision by a High Court. But 
where on the pleadings no question as to title to 
immoveable property nor any other question of 
title which a Small Cause Court cannot finally 
determine, has been raised, an order returning the 
plaint under section 23 is improper and is liable to 
be set aside in revision. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise a 
decree of the Court of the Subordinate 
Judge, Mayavaram, dated 22nd December 
1919, in Small Cause Suit No. 1614 of 1919. 

Mr. K. Bhashyam Atyengar, for the Peti- 
tioner. 

Messrs. K. S. Krishnaswamy Atyengar 
and P. S. Ramaswamy Atyengar, for th 
Respondent. 


JUDGMENT.—It is conceded for the: 
respondent that the present suit js not one 
for an account, as the Subordinate Judge 
seems to have thought, as there is no ques- 
tion of accounting in this case. Jt was, 
however, suggested that the last clause of 
Art. 31 of Schedule II of the Provincial 
Small Cause Courts Act, IX of 1887, will 
apply, but this suit is not for profits but only 


. for money which plaintiff has been obliged 


to pay as profits to the decree-holder in 
Original Suit No. 47 of 1914, on the file 
of the District Munsif's Court of Tiruvalur, 
under the decree against him, as part of the 
damages, the price of the property lost by 
the vendor's title being defective, being the 
other part. The suit is really one for damages 
for breach of covenant for title and is clearly 
not excluded from the cognisance of the. 
Small Cause Court. "The order of the lower 
Cour, in so far as it holds that thg suit 
is not within its jurisdiction, cannot thus 
e supported. 

The lower Court has also purported “to 
act under seetion 23 of the Provincial Small 
Cause Courts Act, in ordering the return 
of the plaint, on the ground that an account 
of the value of the entire lands sold and the: 
value of the lands taken away from the plain- 
tif by the decree-holder and the profits. 
due to the plaintiff have to be ascertained 
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and also some questions of ownership of 
De Lan? might arise. In the first place, 
when the Court ruled that it had no juris- 


diction over the suit, it had no power to act: 


under section 23 ; for, that is a discretionary 
power that a Court having jurisdiction 
over the suit exercises. Secondly, there 
does not seem to be any proper ground for 
an order under section 23 here. On the 
pleadings no question has been raised as 
to title of immoveable property nor any 
other question of title which the Court 
could not finally determine. "Though, ordi- 
narily, a discretion exercised by a Small 
Cause Court under section 23 will not be 
interfered within revision, in the particular 
circumstances of this case I think the order 
should not be sustained, it being wit! out 
jurisdiction on the view of the lower Court 
and it being passed without any ground to 
support it. | 

The order of the lower Court is set aside 
and it is directed to take the cuit on its file 
and dispose: of it according to law; costs 
will abide and follow the result. 

V. N. V. Cases remanded. 

W. C. A. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 2345 
OF 19194. e 
December 22, 1920. 
Present .—]ustice Sir Syed Shamsul 
i Huda, Kr. 
CHARU CHANDRA MAŽŻUMDAR—. 
i PLAINTIEF—APPELLANT 
UEYSMS ` 
‘CHAIRMAN or THE MUNICIPALITY 
oF FARIDPUR AND 
OTH&RS—DEFENDANTS-— RESPONDENTS. 
Bengal Municipal Act (III B. C. of 1884), ss. 15, 
els. (2), (3), 58— Election-— Hindu joints» family 
— Income of both father and son assessed jointly— 
Right to voie hof occupving same gholding with 


father— Occupation of son, nature of. 
Where the: income of both the father and the 


son is assessed to income-tax, both are qualified to : 


vote under clause (2) of section 15 of the Bengal 
Municipal Act. The fact that they are living as 
members of a Hindu joint family and then 
income is  assesseG jointly does not take 
away the right of theYson to vote. (p. 155, col, rj 
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Narendra Nath Sinha v. Nagendra Nath Biswas, 
ro Ind, Cas. 43: 38 C. 501 #13 C. L. J. 471 ; I5 


: C. W. N. 586, distinguished. 


A son who is occupying a holding belonging to 
his father and is living there as the sbn of his father 
and not as an owner,is not a person qualified 
to vote under section 15 (3) of the Bengal Municipal 
Act. [p. 155, col. 1 ] 

` Ambika Churn Mozumdar v. Sttsh Chunder 
Sen, 2 C. W. N.689, followed. 


Macdonell v. Dickson, 16 R. 143 and Gobinda 
Chendra Ganguly v. Kailash Chandra Sanyal, 15 
Iud. Cas. 909; 15 C. L. J. 689, referred to. 


Appeal against a decree of the Addi- 
tional Judge, Faridpur, dated the  xrth 
of July "org, modifying that of the 
Acting Subordinate Judge, First Court, of 
that District, dated the 13th of February 
I919. 

Babus Brojo Lal Chakravarty and 
Rupendra Kumar Mitra, for the Appellant. 

Babu Phanindra Lal Motira, for the 
Respondents. | 

JUDGMENT.— This appeal arises out 
of a suit brought by the plaintiff for declara- 
tion that he was a qualified voter under 
section I5 of the Bengal Municipal Act 
and that the Chairman's conduct in removing 
his name from the voter's reg ster was illegal 
and without jurisdiction. There was also 
a prayer for an in'unction. The First Court 
passed a decree in favour of the plaintiff 
and declared that the plaintiff was a qualified 
voter under section 15 of the Bergal Mun'c- 
pal Act and was entitled to have kis name 
entered in the register of voters but refused 
to declare that the wko'e e‘ection of the 
Municipal Commissioners was void and also 
dismissed the rest of the plaintiff’s suit. 
There was an appeal by tle plaintiff and a 
cross-appeal by the defendant Chairman 
with the result that the who'e suit was dis- 
missed. The learned Vakil for the pla‘ntiff- 
appellant argues that the plaintiff had 
established his right as a votrr by showing 
that he was qualified to vote under section 15 
of the Benga! Municipal Act in two different 
ways. First, itis urged that plaintiff was 
assessed to income-tax, and was, therefore, 
a qualified voter. ‘There can be no doubt 
that the income of the plaintiff along with 
that of his father was assessed for purposes 
of income-tax, but the learned Judge, having 
found that the plaintiff and his father were 
members of a Hindu joint family and the 
income of both was jointly assessed, held: 
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that the assessment of the joint family gave 
the plaintiff no right to vote. I do not think 
this is a correct view of the law. It is clear 
that the income of both the father and the 
ton was assessed and. that, in my opinion, 
qualified both of them to claim to be a voter 
under clause (2) of section 15. In support 
of the contrary view the case of Narendra 
Nath Sinha v. Nagendra Nath Biswas (1) 
was cited, but I do not think that case has 
any bearing on the present question. Thére 
was no assessment in that case but there 
was undoubtedly an assessment in this case. 
Plaintiff also claims to be a qualified voter 
under clause (3) of that section. He claims 
that he was a graduate of the Calcutta 
University and occupies a holding or part 
of a holding within the Municipality. 
The Court below was of opinion that as 


‘the houses occupied in its ordinary sense 


by the plaintiff. belonged to the father and 
plaintiff was living there as the son of.his 
father and not as an owner and as his occu- 
pation was not exclusive, he cannot be 
regarded to be in occupation within the 
meaning of section 15 of the Act. This 
argument finds some support in a reported 
decision of this Court in Ambika Churn 
Mozumdar | v. Satish Chunder Sen (2) 
in which it was held that the mere fact 
of a person living w th a particular indivi- 
dual occupying a holding by reason of some 
connection with or relation to him, such 
as son.or servant, cannot be considered to be 
a person occupying a holding within the 
meaning of section 85 and cannot be separate- 
ly assessed under that section. In England 
it has been held that it is not sufficient to 
constitute occupation for the purpose of 
the franchise that a son living with his 
parents should be allowed the sole use of the 
rooms without contract or payment of rent 
[Macdonell v. Dickson (3). A similar view 
was taken in the case of Gobinda Chandra 
Ganguly v. Kaslash Chandra Sanyal (4). Hav- 
ing regard to these authorities I am not 
prepared to dissent from the viewztaken 
by the lower Court that plaintiff is not a 
person qualified to vote under section 15 (3) 


(1) ro Ind. a 43; 38 C. Sot? 13 C. Lo T 
4715; 15. C. MER N. 586. 
e 2 C. W. N. 689. 
(3) 16 R. 14 
(4 15 ind. Cas. 909; 15 C. I. J. 089. 
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of the Bengal Municipal Act. I, however, 
hold he is qualified under clause (2) and 
accordingly set aside the decree of the 
lowér Appellate Court and restore that of 
the Munsif.. i 
The plaintiff is entitled to half his costs 
both in this Court and the Courts below. 


B. N. Decree sel aside, 


PATNA HIGH COURT. 
APPEAL, FROM ORIGINAL DECREE No. 57 
OF 1910. 
July r4, 1920. 
Present —Mr, Justice Das and ` 
Mr. Justice Adami. 
KALI KUMAR AND OTHERS—PETITIONERS 
— APPELLANTS 
VEYSUS : 
Musammat MUNABATI KUMARI— 
OBJECTOR— RESPONDENT. ; ; 
Probate and Administration Act (V of 1881), 


Chap. II—Letters of Administration—Claim by 
survivorship, 


Letters of Administration cannot be granted 
to a person on the allegation that the deceased 
was joint with him and that he is entitled to take 
the estate by survivorship. . 


Appeal against the decision of the Dis- 
trict Judge, Damka, dated the 24ih 
January 10910. 

- Mr, N. C. Senha, for the Appellants. 
Mr S. M. Das, for the Respondent. 
JUDGMENT. 

Das, J.—This appeal arises out of an 
application for Letters of Administration 
to the estate of one  Dhodhal Kumar, 
The petitioners, who were the applicants 
in the Court below, claim the estate by 
right of survivorship. "Their case in their 
petition, was, that the deceased was joint 
with them and that, therefore, they were 
entitled to take the estate by survivorship. 

I am of opinion that, on these Allegations, . 
their claim for Letters of Administra- 


‘tion was bound to fail. If their allegation 


be correct that Dhodhal was joint. with 
them, then it must follow that Dhodhal 
left uo estate whatever to which Letters. 


6 ds 


156 
KARA DENIZ, In ye. D 


of Administration could be granted. Al- 
though the learned District Judge has not 
decided the case on this finding, I think 
that his decision in rejecting the applica- 
tion of the petitioners is-right and ought 
to be affirmed. 


I would dismiss this appeal with costs. 
Adami, J.—I agree. 


Appeal dismissed. 
N. K, 


PRIVY COUNCIL. 
APPEAI, FROM THE BOMBAY HIGH Court, 


July 5, 1922. 
Present -—Lord Sumner, Lord Parmoor, 
Lord.Wrenbury and Sir Arthur Channell. 
In re THE KARA DENIZ., 

Prize Court— Vessel, condemnation | of —Owner 
naturalized neutral— Domicil, commercial, in enemy 
country— Intention. to change domicil— Burden of 
proof, 

A steamship, belonging to S, a Greek naturalised 
as a Persian subject, having his commercial domicil 
in Constantinople, was captured at Bombay, after 
the outbreak of War with Turkey. S claimed 
the ship together with damages. S had removed 
his wife and children outside Turkey, but his ships 
were in the service of the Turkish Government 
and his undertakings continued as before in 
Constantinople where he intended to go back as 
soon as possible. The Prize Court at Bombay 
condemned the vessel on the ground that at the 
‘date of the capture and continuously thereafter 
the commercial domicil of S was Turkish. S 
appealed to the Privy Council : 

Held, that the condemnation p the vessel should 
stand, as S had not discharged the burden of proof 
which lay upon him of showing that his domicil 
had heen altered or that he had formed an intention 
or taken any steps which had the effect of divesting 
him of his commercial domicil in an enemy country, 
[p. 158, col. 1.] | 

Appeal froma judgment and decree of 
the Bombay High Court, (Sir Norman 
Macleod, Kt., C. J., in Prize, delivered on 
June r2, I919, meported as 53 Ind. Cas. 372. 

Mr. Mirza Khan, for the Appellant, 

Sir Leslie Scott, S. G. end Han’ble 
Geoffrey Lawrence, for the Respondent. 

JUDGMENT, 

Lord Sumner.—Although their Lordships 

do not find it necessary to call upon 


the Crown for any argument, they must 
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not be understood to cast the smallest 
slight upon the argument which has been 
advanced to them on behalf of the appellant 
in so doing. Indeed, they wisk to say that 
great assistance has been rendered to them 
by the brevity, the clearness and the good 
judgment which Mr. Mirza has displayed 
on behalf of his client ; but their Lordships 


have come to the conclusion that there : 


is no ground made out upon which they 
can interfere with the condemnation which 
Was pronounced in the Court below. 

lhe case is a claim in Prize for the con- 
demnation of the “ Kara Deniz.” It has 
been heard on two occasions. On the first 
the learned Chief Justice found that the 
formalities of the transfer to the claimant 
appeared to be complete, but he had doubts, 
which the circumstances certainly seem 
to have warranted, whether the transaction 
might not have been a collusive one entered 
into for the purpose of assisting the Turkish 
Government, then an enemy of His Majesty, 
and accordingly the case was adjourned 
to give the claimant the opportunity of 
calling further evidence upon that point; 
Subsequently, the case came on again, and 
a decree of condemnation was pronounced 
upon the ground that the claimant had, 
at the time of the capture and continuously 
thereafter, a commercial domicil in Con- 
stantinople, and that he had never formed 
any intention, or taken any steps, which 
had the effect of divesting him of that 
commercial domicil and adopting some 
other. If the decision that he had not 
done so, and had, therefore, retained his 
Turkish commercial domicil, was correct, 
it is not contended before their Lordships 
that the condemnation was not properly 
‘pronounced. 

The question is one of fact, and depended, 
in the first instance, upon the evidence given 
as to the acts and intentions of the claimant. 
He was by race a Greek. He was a member 
of the Orthodox Greek Church, but 
was born in Constantinople a Turkish 
subject. About three years before the 
War he had been naturalised as a Persian 
subject, but he continued to carry on his 
business in Constantinop:e as before. In 
partnership with a Turkish subject he 
traded as a manager of shipping, and, 
in co-owneiship somet mes with Turks and 
sometimes with Germans, and in ont or 
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two cases without any co-owners, he was 
owner of a number of vessels trading prin- 
cipally in the Black Sea, where they carried 
the Russian mails, and through the Suez 
Canal and down the Red Sea, where they 
engaged in the pilgrim traffic to Mecca. 
- This business he carried on up to the very 
eve of the outbreak of the War between 
Turkey and Great Britain. He happened 
then to be in the Piveus in consequence 
of some: trouble which one of his vessels, 
the “ Teheran,” had got into. The immi- 
nence of War must have been obvious to 
him, as it was to everybody else, because 
his vessels had been employed in transport- 
ing troops for the Turkish Government, 
& service which they had rendered in time 
of peace for some years, but now were called 
on to render upon an exceptionally large 
scale. ' 

In the autumn of 1914 mines had been 
laid in the Dardanelles, the traffic through 
the Straits was no longer conducted in the 
ordinary mode of t mes of peace, and it 
could hardly have been a surprise to him 
when; at the Piræus, he learned that War 
“had formaly begun. He took an early 
opportuni.y of removing from the immedi- 
ate area of War his wife and children, and 
brought them to Pireus. His Turkish 
partners he left in Constantinople. His 
material interests were there, because his 
. ships, except the “Teheran” and the 
“Kara Deniz,” were in the hands of the 
Turkish Government, and his undertak- 
ings, therefore, continued as. before in Con- 
stantinople, though they were seriously 
hampered, and perhaps brought to a stand- 
still, by the War. He next devoted himself 
to the fortunes of the ‘Kara Deniz,’ 
which he had bought in the previous August. 
It may be as umed for present purposes 
that everything connected with the pur- 
chase was done in good. faith but she wasa 
vessel at that time on passage eastwards, 
and reached Bombay be ore he had been 
able to communicate with the captain for 
the purpose of taking the formal steps 
necessary to change her flag and to establish 
her as a Persian vessel: She reached 
Bombay flying the Turkish flag, under the 
command of a Turkish captain with a 
Turkish crew ; she had no register on board, 
but in other respects she was documented 
as a Turkish vessel. He accordingly went 
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to Bombay himself for the purpose of try- 
ing to terminate her stay at Bombay, for 
the Authorities insfsted,that before the 
change of ownership could be recognised 
the register must be produted and put 
into regular order. His intention was to 
forward the vessel to a destination, which 
he says had been pre-arranged, Basra 
Under these circumstances the burden 
of proof was upon him to satisfy the learned 
Chief Justice that the commercial Turkish 
domicil, which he had certainly retained 
up to the tune when War broke out, had 
been altered. He might have stated that 
it was his intention definitely to give it 
up, and not to resume business in Con- 
stantinople at all. As to that he made 
statements in evidence before the learned 
Chief Justice which negatived any such 
intention, because he said in cross-examin- 
ation: “I shall go back as soon as he 
Dardanelles are open. It is immaterial 
to me whether War is going on or not. I 
want to go to look after my business. I 
was afraid of the safety of my wife and 
family, as they were Greeks." It is true 
that in re-examination he said, “ I do not 
want to trade there while War continues, 
If I got to Constantinople I would try and 
get my ships to Piræus,” and it is suggested 
that what he really meant was that he 
expected that, very shortly, not only would 
Constantinople be in the hands of the 
British forces, but apparently would have 
been annexed to the British Empire and 
have become a British po session. No 
grounds are shown for so far-reaching an 
anticipation as that, but at any rate he 
gave this evidemce before the Chief Justice, 
who :ormed his own opinion as io it. Co- 
gent grounds would be needed to al.er the 
conclusion drawn by him rom the oral 
evidence which th: appellant gave, in spite 
of the fact that he spoke Greek, and that 
it seems doubtful whether the interpreter 
thoroughly understood Greek, while the 
Court did not at any rate pro.ess to urder- 
stand that language. Every act, of Mr. 
Atychides at the time was consistent with 
the intention to retain his ‘commercial 
domicil at Constantinople, and is incon- 
sistent with any intention to divest himself 
of it. He did his best to continue the 
voyage of the “ Kara Deniz” to a Turkish 
port, although he was not able to show that 
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there was any particularly pressing com- 
mercial object in sending her to Busra, 
where no cargo wase engaged, where no 
agent had been appointed and where, so 
far as appears, there was no trade to be 
expected. He continued to act exactly 
as before, so far as their Lordships know. 
It may be said that there was very little 
that he could do with his business in Con- 
stantinople, he being in the Pireus and 
his ships being in the hands of the Turkish 
Government; but still the matter rested 
with him, and on appeal their Lordships 
think it is impossible to dissent from the 
conclusion which the learned Chief Justice 
arrived at in that state of the evidence, 
namely, that the claimant had not dis- 
charged the burden of proof which lay 
upon him of showing that he was no longer 
commercially domiciled: in Turkey, as he 
had been before. That being so, .it has 
not been argued before their Lordships 
that the condemnation should not stand. . 
There were other claims raised at the 
first trial, the nature. of which appears to 
have been that it was contended that the 
ship had been detained by the Govern- 
ment at Bombay either without legal au- 
thority or in the unreasonable exercise of 
a legal authority, and under such circumst- 
ances as to warrant the claimant in the Prize 
proceedings making a claim for damages for 
detention of the vessel. It may be that, if the 
ship had been released in the Prize pro- 
ceedings, he might have a claim for some- 
thing.of the kind, but what claim in Prize 
he could have as an alternative to a claim 
for the release of the vessel and consistently 
with her condemnation does not appear. 
On the first occasion, either by arrange- 
ment or in the discretion of the learned 
Chief Justice, those questions do not seem 
to have been tried ; on the second occasion 
it was unnecessary to try them because 
the véssel was condemned, and there it 
was conceived the matter ended. It has 
been contended before their Lordships by 
Counsel for the*appellant, first,of all, that 
there is such a grevance, and, secondly, 
that it is one upon which théir Lorsdhips 
ought to pass an opinion in the appeliant's 
favour. Ic is quite clear that, sitting in 
appeal, their Lordships could not investi- 
gate this matter for the purpose of giving 
a decision themselves, if it was never passed 
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upon at Bombay. beforesa Court there and 
after proper examination of the facts in 
Court, and their Lordships are clearly of 
opinion that no ground whatever has been 
made out for giving the appellant any relief 
in that connection. If he has any such 
rights he should prosecute them in Bombay. 

Their Lordships are very far from. en- 
couraging any supposition that he has 
such rights. Counsel. frankly admitted 
that the case must be, not that there was 
illegal behaviour on the part of the Port 
Officials, but that they acted unreasonably 
in exercising legal rights for a long time 
instead 'of accepting the representation 
diplomatically made on behalf of the claim- 
ant, and it was contended that the object 
was the indirect one of getting an oppor- 
tunity of condemning a Persian vessel 
as Turkish if War should break out between 
Great Britain and Turkey. A charge of 
bad faith like that, which has never been 
investigated, still less supported, is one as 
to which itis unnecessary to say anything 
further. 

Their Lordships, therefore, think that 
there is no ground whatever for interfering 
with the condemnation pronounced by the 
Chief Justice of Bombay, and they will 
humbly advise His Majesty that the appeal 
should be dismissed with costs. 

. Appeal dismissed... 


Solicitor for the Appellant.—Mr. C. J. 
Canning. 
‘Solicitor for the Respondent.—Treaswry 
Solicitor. ; 
N. K. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE NO. 236 
OF IQIQ. 

January 18, 1922. 

Present :—~Justice Sir Asutosh Mookerjee, 
Kn, and Mr. Justice Buckland. 
ASKARAN BAID-—PLAINTIFF—APPELLANT 

VEYSUS < 

GOBORDHAN KOBRA AND ANOTHER— 

DEFENDANTS-——RESPONDENTS. 

Transfer of Próperiy Act (IV of 1882), s. 67 

— English movigage—Personal decree against mori- 

gagor— Decree, whether can be passed in second 
appeal, i ' 

Under the provisions of section 67 of the Transfer 





_of Property Act, a decree for sale may be made in 


favour of the mortgagee when the mortgage is an. 
English mortgage. [p. £59, col. 2,] S 
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The decision of the question whether a mort- 
gagee is entitled to af personal decree depends upon 
the solution of the question, whether the mortgage 
contract contains a personal undertaking by the 
mortgagor to pay the mortgagee out of his personal 
estate or any estate other than the hypothecated 
properties. fp. 159, col. 2.] 

In a mortgage the mortgagor cove- 
nanuted in the first place to transfer the hypothe- 
cated properties indefeasibly to the mortgagee. 
This was followed by the redemption clause and 
next came the following clause; “ And the said 
mortgagors do hereby covenant with the éaid 
mortgagee, that they, the said mortgagors, shall 
and wil pay the sums due on tne due date, or 
any portion thereof then remaining uue:" 

Held, that the mortgagee was entitled not merely 
to a decree for sale, but also to a personal decree 
against the mortgagors. [p. 159, col. 1.) 

Narotam Dass v. Sheo Pargash Singh, 10 C. 
740 (P. C.); 11 I. A. 83; 8 Ind, Jur. 275; 4 Sar. P. 
C. J. 252; Eafique and Jackson’s P.C, No. 78; 5 Ind. 
Dec. (N. 8.) 496 (P. C), Bunseedhur v. Sujaat Ali, 
I6 C. 540, 8 Ind. Dec. (N. S.) 356, distinguished. 

in a suit upon a mortgage, containing a personal 
covenant to pay, a personal decree against the 
mortgagor can be passed even in second appeal. 
[p. 160 col.1.] 

Jeuna Bahu v. Parmeshwar Narayan Mahtha, 
49 Ind. Cas. 620; 47 C. 370; 36 M. h. J. 
215; 17 A. L. J. 207; 23 C. W. N. 490; 25 M. L. 
T. 278; 29 C. L. J. 443; 21 Bom. L. R. 489; xo 
L. W. 26; (1919) M. W. N. 347; 12 Bur. b. T. 
30 ; 46 I. A. 294 (P, C.), followed. 

Appeal against a decree of the Sub- 
ordinate Judge, Bogra, dated the 20th of 
August 1910. 

Babus Bepin Behary Ghose and Dwijendra 
Nath Mukherjee, for the Appellant. 

Babus Dwarka Nath Chakraburty and 
Atul Chandra Gupta, for the Respondents. 

JUDGMENT, 

Mookerjee, J.—This is an appeal by 
the plaintiff in a suit instituted on the 
20th September 1918 to enforce a mortgage 
dated the 26th July 1916, and r.-payable 
on the 21st July 1917. The Subordinate 
Judge has made a decree for foreclosure. 
The plaintiff is not satisfi.d with this decree 
and contends that he is entitled to a decree 
for sale of the mortgaged properties as also 
to a personal decree azainst the mortgagors. 
We ar. of opinion that the contention ot the 
appellant is well-founded. 

In view of the provisions of section 67 of 
the Transfer of Property Act, there can be 
no doubt that a decree for sale may be made 
in favour of the mortg gee when the mort- 
gage is an English mortgage as in the present 
case. This has not oven contested by the 
respondent and for an obvious reason. If 


the" hypothecated properties are brought 
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to sale and the sale-proceeds prove more 
than sufficient to satisfy the dues of the 
mortgagee, the surplus will remain for the 
beneht of the mortgagors. On the other 
hand, if the properties are valuable and 
are foreclosed, the mortgagors will be serious- 
ly prejudiced. The real contention between 
the parties is, whether the mortgagee is 
entitled to a personal decree. The answer 
depends upon the solution of the question, 
whether the mortgage contract contains a 
personal undextaking by the mortgagor to pay 
the mortgagee out of his personalestate or 
any estate other than the hypothecated pros 
perties. Reliance has been placed on behalf 
of the respondent upon the decision of the 
Judicial Committee in Narotam Dass v. Sheo 
Pargash Singh (1), which was applied by 
this Court in Bunseedhur v. Sujaat Ali (2) ; 
but the case before us is clearly distinguish- 
able from the two cases mentioned. In 
the present case, there can be no doubt 
upon a consideration of all the clauses 
contained in the mortgage-deed that there 
is a personal covenant to pay out of prop- 
erties other than the hypothecated prop- 
erties. The mortgagor covenants in the 
first place to transter the hypothecated 
properties indefeasibly to the mortgagee. 
This is followed by the redemption clause 
which provides that if the mortgagors re-pay 
the dues on the 21st July 1917 the mort- 
gagee would re-convey the hypothecated 
properties, Next comes the following clause: 
“ And the said mortgagors do hereby, for 
their heirs, executors, administrators, re- 
presentatives and assigns covenant with 
the said mortgagee, his heirs and assigns 
that they, the said mortgagors, their heirs, ex- 
ecutors, adminisfrators, representatives and 
assigns shall and will on the 21st day of 
July 1917 pay unto the said mortgagee, 
his heirs, executors, administrators, repre- 
sentatives or assigns, the said sum of 
Rs. 45,609-9-8 or any portion thereof then 
remaimug due and wili also pay interest for 
the same in the meantime and until re-pay- 
ment at the ra.e of 9 per gent. per annum 
payabl: by equal yearly instalinents and 
compound interest at the rate aforesaid ; 
in case ot default in payment of any one 


successive instalments of interest afore- 
(1) toC. 740 (P. C) ; x1 I. A. 83; 8 Ind, Jur. 
275; 4 Sar. P. C J. 252; Rafique and Jackson's 
P. C. No. 78; 5 Ind. Dec. (N. S.) 496 (P. C}. 
(2 16 C. 540; 8 Ind, Dec, (N. $.) 356, 
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said and all taxes and impositions in respect 
of the premises duly conveyed and that 
they shall pay all costs and charges which 
the said mortgagee shall incur or be liable 
to pay in and about the recovery of the 
moneys hereunder or for the protection 
of the premises hereby conveyed or other- 
wise howsoever in relation to this security 
or for the realisation of the said sums or 
debts described in schedule B as between 
Attorney and client." 

“It is manifest that this clause would be 
entirely superfluous if the parties had no 
intention that the mortgagor should be 
personally liable to pay to the mortgagee 
. the money due to him. In the two prior 
Clauses the property had been transferred 
to the mortgagee and there was the corre- 
sponding provision for redemption; if re-pay- 
ment was made on the date fixed the prop- 
erty would be re-conveyed ` with regard 
to the subsequent clauses, it is impossible 
to attribute to the parties any intention 
other than to make the mortgagors personally 
liable even though the property had been 
conveyed to the mortgagee. We are clearly 


of opinion that in the present case the mort- 


gagee was entitled not merely to a decree 
for sale but also to a personal decree; such 
personal decree can be made at this stage 
as is clear from the decision of the Judicial 
Committee in Jeuna Bahu v. Parmeshwar 
. Narayan Mahtha (3). 
_ “The result is that this appeal is allowed 
and the decree of the Subordinate Judge 
modified. The decree will direct that the 
 hypothecated properties will be sold for 
th: realization of the mortgage dues and 
that ifthe sale-proceeds are not sufficient 


«0 satisfy the judgment-debt, there will, 


be a personal decree for the balance against 
the mortgagor in terms of O. X XIV, r. 6, Code 
or Civil Procedure. The mortgagors will 
have six months from this date for redemp- 
tion. The appellant is entitled to the costs 
of this appeal. We assess the hearing fee 
at ten gold mohurs. 

Bueskland, I agree, ° 

B N &N HH Appeal allowed. 

(3) 49 Ind. Cas. 620; 47 C. 370; 36 M. L. T: 
215; 17, A. L. Ja 207 ; 23 C. W. N. 490; 25 M. I. 
T. 278 ; 29 C. L. J. 443; 2x Bom, L. R. 589; to 
.. L. W. 263 (1919) M. W. N. 347; 12 Bur. In T. 

vo; 46 1. à. 294 (P. C3. e 
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MADRAS HIGH COURT. 
Civi, REVISION Permon No..569 OF 1920, 
March 29, 1921. 

Present .—Mr. Justice Krishnan, 
SUBRAMANIA GURUKKAL— 
DEFENDANT—PETITIONER 
VEYSUS 
RAMAKRISHNA AIYAR AND ANOTHER— 
PLAINTIFFS—RESPONDENTS. 

„Hindu Law— Joint family—Debts—Manager, 

vight of, to recover. 

A managing member of a joint Hindu. family 
is entitled to sue for a debt due to the family. 

Sheikh Ibrahim Thavagan v. Rama Aivar, 10 Ind, 
Cas, 874; 35 M. 685; 21 M. L. J. 508; (1911) 
IM.W.N.442,Sheo Shankar Ram v. Jaddo Kunwar, 
24 Ind. Cas. 504; 36 A. 383; 18 C. W. N. 968; 
16 M. L. T. 175; (1914) M. W. N. 593; 1 L. W, 
645; 20 C. L. J. 282; x2 A. L. J. 1173; 16 Bom," 
L. R. 810; 41 I. A. 216 (P. CH. followed. ' 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the. 
decree of the Court of Small Causes, 
Trichinopoly, in Small Cause Suit No. 4343 
of 1919. : 

Mr. K. V. Sesha Aiyangar, for the Peti- 
tioner. SH 

Mr. K. Arvamudu Aiyangar, for the 
Respondents. 

JUDGMENT.—I think it'is clear that 
the first plaintiff was suing as the manager 
of the family of himself and his minor brother. 
Though this is not so expressly stated in the 
cause-title, the averments in the plaint are 
sufficient to show that that was the position. 
If necessary, the plaint may have been 
amended to make the matter clear; but 
the petitioner's Vakil rightly admits that 
no useful purpose will be served by having 
a formal amendment now. Sg 

On the point whether a managing membêr 
can sue for a debt due to the family, I think, 
the question is now settled that he can. 
The question is dealt with fully in Shetkh 
Ibrahim Tharagan v. Rama Atyar (x). See | 
also the ruling of the Privy Council in Sheo 
Shankar Ram v. Jaddo Kunwar (2). 

There is no other question raised. The 
civil revision petition is dismissed with 
costs. 

W. C. A. Petition dismissed, 

(1) ro Ind. Cas. 874; 35 M. 685; 21 M. I. J. 
508 ; (1911) IM. W. N.:442. , : 

(2) 24 Ind. Cas. 504; 36 A. 383: 18 C. W. N, 
968; 16 M. L. T. 175; (1914) M. W. N. 593; 1 I 
W. 645; 20 C. L. J. 282; 12 A. Y. J. 1173, 10 
Bom, L. R. 810; 41 I. A, 2x6 (P. CA : 
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CALCUTTA HIGH COURT.. 
APPEAL FROM ORIGINAL, DucgREE NO. IQI 
OF 10190. ; 

June 7, 1922. 
Preséni.—]üstice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Chotzner. 
NOWRANG SINGH-—DEFENDANT— 

Ee? , APPELLANT 

Versus 
' JANARDAN. KISORLAL SINGH 
AND ANOTHER— PLAINTIFFS— 
. RESPONDENTS. 

Transfer of Property Aci (I V of 1882), s, 108 (c) 

—Covenant foy quiet enjoymeni—Pérson claiming 

under  lessor— Unauthorised acts—Qualified and 
unqualified covenants, 


DEO 


The provision in clause (6) of section 108 of the 
Transfer of Property Act secures for the lessee the 
benefit of an unqualified covenant for quiet enjoy- 
ment. A qualified covenant for quiet enjoyment 
protects the lessee against interruption by the 
lessor, his heits and assigns, or any other person 
claiming by or under him, them, or any one of them, 
whereas’ an unqualified covenant protects the 
lessee against interruption by the lessor, his heirs 
and assigns or by any other person or persons whom- 
soever. The covenant, in the unqualified form, 
covers the case of interruption by the superior 
landlord or other person claiming by title para- 
mount, exercising a power of re-entry, or other- 
wise dispossessing the lessee. But even such a 
covenant does‘ not include a case of disturbance 
by persons having no lawful title or right of 
entry ; for, against them the lessee has his proper 
remedy and does not require a covenant, 
nor can he, on account of being evicted by 
such persons, be relieved of his liability to pay rent. 
[p. 163, col. 1.] 


. Like the express covenant, the implied covenant 
protects a lessee against all disturbance by the 
lessor, whether lawful or not, save under a right of 
re-entry, but, as against other persons, it protects 
the ‘lessee only against lawfui disturbance. 
[p. 163, col. 2] . 


Hayes v. Bickerstaff, (1669) Vaughan 118; 
124 A. R. 997, Vithilinga Padayachi v. Vithilinga 
Mudalt, 15 M. xx ; 5 Ind. Dec. (x. S.) 426, Tayawa 
v. Gurshidappa, 25 B. 269: 2 Bom. L, R. 1070 and 
Gopanund [ha v. Lalla Gobind Pershad, 12 W. R. 
109, referred to. d 


Wotton v. Hele, (1670) 2 Wms, Saund. 177 (b); 
85 E. R. 937, Anon, Ist ve, (1774) Lofft. 460; 98 E. 
R.. 747, Dudley v. Falliott, (1790) 3 T. R. 584; x R. 
R. 772; 100 E. R. 746, Nash v. Palmer, (1816) 5 M. 
& 9.374; 17 R. R. 364; 150 E. R. 1088, Granger 
v. Collins, (1840) 6 M. &. W. 458; 55 R. R. 687; 
gl. J. Ex. 172; 151 E. R. 492, Young v. Raincock, 
(1849) 7 C. B. 310; 18 L. J. C. P. 1935 13 Jur. 
539; 137 E. R, 124; 78 R. R 652, Jeffrves v. 
Evans, (1865) 19 C. B. (N. si 246; x47 R. R. 
577»34 le J. C. P» 261; 13 L. T, 72; 1x Jur. (N. $.) 
p UE : ir ‘ 
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584; 13 W. R. 864; 144 E. R. 781, Sandveson v. 
Berwick-wpon- Tweed Corporation, (1884)13 Q. B. D. 
547; 53 L. J.Q. B 559; 51 L. T. 495; 33 W.R. 
67; 49 J. P. 6, Wallis *. Hands, (1893) 2 Ch. 75 
at p 83; 62 L. J. Ch. 586; 3 R. 351; 68 L. T. 
428; 41 W. R. 471, Muhiary Ahmad v. Sundar 
Koer, 19 Ind. Cas. 815; 17 C. W. N. 96c and 
Udai Kumar Dass v Katyani Debi, 69 Ind. Cas. 
126; 35 C. L. J. 292; (1922) A. I. R, (C.) 87, relied 
on, 


A lessor is not responsible for wrongful or negli- 
gent acts of persons claiming under him, which 
he has not authorised, [p. 164, col. 2.] 


Harrison v. Muncaster, (1891) 2 Q. B. 680; ot 
L. J. O. B. 102; 65 L. T. 481 ; 4» W. R. 1923 56 
J. P. 69 and Jones v. Consolidated Anthracite 
Colijevies, (1916) 1 K. B. 123; 85 k. T. K. B. 465; 
irq L. T. 288, Sanderson v. Berwich-upon-Iweed, 
(1834) 13 Q. B. D. 547: 53 L. J Q. B. 559; 51 L. 
T. 405; 33 W. R. 67; 49, J. P. 6, Ludwell v. New- 
man, (1793) 6 T. R. 458; 3 R. R 231; 101 E. R. 
647, Evans v. Vaughan, (1825) 4 B. & C. 2615 23 
R. R. 250; 6 Dowl & Ry. 349; 3 L. Jv fo. s) K. 
B. 213; 107 E. R. 1056; Calvert v. Sebright, (1852) 
I5 Beav 156: 92 R. R. 361; 51 E. R. 496, Cars 
penter v. Parker, (1257) 3 C. B (N. $) 206; 711 R. 
R 622; 27 L. J.C. P. 78; 6 W. R. 98; 140 E.R. 
718, Rolph v. Crouch, (1867) 3 Ex. 44; 371. J. 
Ex, 8; rz L. T. 245; x6 W. R, 252, Waite v. 
Jomeson, (1874) 18 Eq. 303; 22 W. R. 761, 
Harmer v. Jumbil Tin Areas, (1921) 1 Ch. 200; 
oo L. J. Ch. 140; 124 L. T. 418; 65 S. J. 93; 37 
T. L. R. or and Kali Prasanna Khasnabish v. 
Mathura Nath Sen, 34 C. 191, referred to. 


Appeal against a decision of the Subordi- 
nate Judge,  Burdwan, dated the  3oth 
April, 1919, and from findings by the Sub- 
ordinate Judge, .Assansol, dated the 24th 
June 1921. 


Dr. Dwarka, Nath Mitter, Babus Satindra 
Nath Mukherjee and Rama Prosad Mooher- 
jee, for the Appellant. 


e 5; 
Babus Ram Charan Miira and Atul 
Chandra Duit, for the Respondents. 


JUDGMENT.—This is an appeal by the 
first defendant in a suit for recovery of 
minimum royalty and other dues under a 
mining Jease granted by the predecessor 
of the plaintifis on the 28th September 
igor.  Theesuit was instituted on the 6th 
July 1917 and the claim covered*the period 
of six years between the r4th April roir 
and the 13th April 1917. The defendant 
resisted the claim substantially on two 
grounds, namely, first, that he was entitled 
to abatement, inasmuch as six bighds out of 


D 
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the thirty-two bighas of coal land included 
in the lease had been acquired under the 
Land Acquisition Act ` arid, secondly, that 
as his possession of the mine had been 
interrupted by Mayer & Co., who were lessees 
of an adjoining mine under a grant made 
by the predecessor of the plaintiffs on the 
22nd April 1897, the entire rent was sus- 
pended. The Subordinate Judge gave effect 
to the first contention and overruled the 
second, with the result that, on the 30th 
April 1919, the claim was decreed in part. 
The present appeal, preferred by the defend- 
ant against this decree, was heard on the 
t7th January 1921. In support of the 
appeal it was urged that, in view of the 
provision of section 108 (c) of the Transfer 
of Property Act, the appellant was entitled 
to a reduction of the rent payable by him, 
as a considerable portion of the mine let 
out to him had been flooded by reason of 
the act of Mayer & Co., who held the ad- 
joining mine under the plaintiffs. The 
Court held that before the question of the 
true construction of section 108 could be 
usefully discussed, it was necessary to 
ascertain facts which had not been investi- 
gated by the Court below. The Court 
accordingly directed the lower Court, under 
O. XLI, r. 25 of the Civil Procedure Code, 
to try the following issues on additional 
evidence and to return the evidence to this 
Court together with the findings thereon 
and the reasons therefor: first, was there 
in fact an interruption of the possession of 
the defendant during the years in suit within 
the meaning of clause (c) of sectiou 108 of 
the Transfer of Property Act; secondly, 
if there was such an intesruption, was it 
attributable to any act on the part of Mayer 
& Co., as alleged by the defendant ; thirdly, 
what were the terms of the grant made by 
the plaintiffs in favour of Mayer & Co.? The 
Subordinate Judge has -held a local enquiry, 
taken the additional evidence required and 
submitted his findings. We have now to 
determine the appeal under O. XLI, r. 26, 
sub-r. (e). . 


The findings of th Subordinat Judge 
have been accepted by both the parties 
before us and may be summarised as follows : 


First, that during the period from the 
.X4th June 1911 to the 13th April 1977, 
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there was interruption of*the possession of 
the defendant in respect of an area of ten 
bighas fifteen cottahs and twelve chhattaks 
approximately in the top seam, while the 
balance, fifteen bighas four cottahs and 
eight chatiaks, remained in fully workable 
condition and had during this period a shaft 
pit by which the first defendant extracted 
coal ; 


Secondly, that this interruption of posses- 
sion was due to the unlawful act of Mayer 
& Co. in joining their mine to the defend- 
ant’s mine by galleries encroaching upon 
the defendant’s coal land; 


Thirdly, that the terms of the grant in 
favour of Mayer & Co. were set out in the 
lease granted by the predecessors of the 
plaintifis on the 22nd April 1897 to Hari 
Charan Singh. . 

The Subordinate Judge has found that, 
if Mayer & Co. had not driven galleries by 
encroaching into the coal land of the 
defendant and had not thus joined their 
mine to his mine, no water from their mine 
could have entered his mine which was 
thereby flooded and submerged. "The imme- 
diate cause was the destruction of the barrier 
by Mayer & Co. ; the ulterior cause was the 
robbing of pillars in the mine of Mayer & 
C», and also in a natural channel which 
carried the surplus rain water of the locality 
into a neighbouring; river. This removal 
of pillars naturally caused subsidence in 
their mine and also in the channel, thereby 
creating a passage for rush of a large volume 
of rain water and flood water into the mine 
of the defendant. There can be no doubt 
that the act of Mayer & Co. was, as between 
them and their landlords, entirely unautho- 
rised by the terms of their lease and must 
be regarded as unlawful. In these circum- 
stances, we have to decide whether such 
unauthorised act on the part of the lessees 
of the plaintiffs, absolves the defendant 
from liability to pay rent in accordance 
with hislease. The solution of this question 
depends upon the true construction of 
section 106. 


Clause (c) of section 108 provides that, 
in the absence of a contract or local usage 
to the contrary, the lessor of immoveable. 
property shall be deemed to contract with 

e. 
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the lessee that, f the latter pays the rent 
teserved by the lease and performs the 
contracts binding on the lessee, he may 
hold the property during the time limited 
by the lease without interruption. 
This provision secures for the lessee the 
benefit of an unqualified covenant for quiet 
enjoyment. A qualified covenant for quiet 
enjoyment protects the lessee against inter- 
ruption by the lessor, his heirs and assiyns, 
or any other person claiming by or under 
him, them, or any of them, whereas an 
unqualified covenant protects the lessee 
against interruption by the lessor, his 
heirs and assigns or by any other person or 
persons whomsoever. The covenant, in 
the unqualified form, covers the case of 
interruption by the superior landlord or 
Other person claiming by title paramount, 
exercising a power of re-entry, or otherwise 
dispossessing the lessee. But even such a 


covenant does not include a case of dis-. 


turbance by persons having no lawful title 
or-right of entry; for, against them the 
lessee has his proper remedy and does not 
require a covenant, nor can he, on account 
of being evicted by such persons, be 
relieved of his liability to pay rent. 
Reference may be made in this connection 
to the exposition contained in the classical 
judgment of Sir John Vaughan, Chief Justice 
of the Court of Common Pleas, in the case of 
Hayes v. Bickerstaff (X), where he shows 
that the express covenant, like the implied 
covenant, protects the lessee only against 
lawful disturbance of strangers, and then 
summarises the “inconveniences if the law 
should be otherwise. ” 


"I. A man's covenant, without necessary 
words to make it such, is strain’d, to bé 
unreasonable, and therefore improbable to 
be so intended; for, it is unreasonable a 
man should covenant against the tortious 
acts of strangers, impossible for him to pre- 
veut, or probably to attempt preventing. 


“2, The covenantor, who is innocent, 
Shall be charg'd, when the lessee hath his 
natural remedy against the wrong-doer: 
aud the covenantor made to defend a man 
from that from which the law defends every 
man, that is, from wrong. 


(t) (1669) Vaughan 118; 124 E. R. 997. . 
e ` e 
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“3. A man shall have double remedy for 
the same injury: against the covenantor, 
and also against the wrong-doer. 

“4, A way is open’d to damage a third 
person (that is, the covenanfor).by undis- 
coverable practice between the lessee and a 
stranger, for there is no difficulty ior the 
lessee secretly to procure a stranger to make 
a tortious entry, that he may therefor 
charge the covenantor with an action. ” 

This principle was recognised by Mr. Justice 
Subramaniya Iyer in Vithilinga Padayachi v. 
Vithilinga Muda (2), when he observed that 
by a covenant for quiet enjoyment, the lessee 
is to enjoy his lease against the lawful entry; 
eviction or interruption of any man, but 
not against tortious entries, evictions or 
interruptions, and the reason for the law 
is solid and clear, because against tortious 
acts, the Jessee has his proper remedy against 
the wrong-doers. The decision of Mr. Justice 
Ranade in Tayawa v. Gurshidappa (3), takes 
substantially the same view, when it lays 
down that the words ‘‘ without interruption ” 
in section ro8 (c), give a lessee in India the 
same rights as he would have under what 
is known in England as a covenant for quiet 
enjoyment in an unqualified form. -The 
case then before the Court was, as in Gopa- 
nund Jhav..Lalla Gobind Pershad (4) decided 
by Sir Barnes Peacock, C.J., and Jackson, J., 
that of interruption caused by the paramount 
owner of the property; and although it is 
stated that ' the lessee is protected against 
interruption from any person whomnisoever, " 
it is made abundantly clear by the observa- 
tions which follow that the lessee must 
protect himself against interruption by a 
person without» lawful right or against 
wrongful disturbance by a stranger. The 
rule is thus now firmly settled that, like the 
express covenant, the implied covenant 
protects the lessee against all disturbance 
by the lessor whether lawful or not, save 
under a right of re-entry, but, as, against 
other.persons, it protects the lessee only 
against lawfui disturbance ` Wotton v. Hele 
(5), Anon. *n ve (6), Dudley v. Folleott (7), 


(4) 12 W.R. tog. 

(5) (1670) 2 Wms. Saund. 177 (b); 85 E, R. 937. 
(6) (1774) Lofft 460: 98 E. R. 747. l 
(7) (1790) 3 T. R. 584; 1 R. R. 7723; 100 Ee 
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Nash v: Palmer (8), Granger v. Collins (9), 


Young v. Raincock (ro), Jeffryes v. 
Evans (ix), Sandresoh v. Berwich-upon- 
. Ad weed | (12), Wallis vw. Hands (13), 
. Muktar Ahmad v. Sundar Koer (14), 


Udai- Kumar Dass v. Katyani Debi (15). 
It may be pointed out that, before 
the Transfer of Property Act, it ‘had been 
maintained in a long series ol 
decisioris that if the lessee were evicted by 
title paramount to that of the lessor or by 
a person to whom he had given the land 
on lease, the lessee was discharged from the 
paynient of rent and might claim abatement 
or suspension: AM ue Dutt Singh v. Wiliam 
Campbell (16), Munee Dutt Singh v. William 
Campbell(17), Gopanund [ha v. Lalla Gobind 
Pershad (4), Kadumbinee Dossia v. Kasheenath 
Biswas (18), Kristo Soondur Sanyal v. 
Koomar Chunder Nath Roy (19). To the same 
effect was the decision in Benjamin Douzelle 
v. Girdharee Singh (20), which held that in the 
absence of express agreement to the contrary, 
a landlord is bound by an implied obligation 
to indemnify the tenant against disturbance 
bv his own act or by the acts of those who 
claim under him or by right paramount to 
him, but not against the wrongful acts of 


strangers. "The same view is reflected in the 
judgment of Sir John Wallis, C. J,, in 
Srinivasa Atyangar v.  Rangasami 
Auge (21), where he states that 


a covenant for quiet enjoyment, as between 
lessor and lessee, even in its more extended 
form, is only a covenant against disturbance 


en e 5 M. & S. 3741 17 R. R. 364; 150 


SR (1849) 6M & W. 458 ; 55 R. R. 687; 9 L. 
J. Bx i72; 151 E. R 492. l 
. (xo) Mm aC. By 3106.18 D. Je CoP, 1533 13 
Jur. 539;.137 E. R. 124. 78 R. R: 652. 

(1i) (1863) 19 C. B. (N. $.) 246; 147 R. R. 577 ; 


uo E C. P. 261; 13 L. T. 72; xr Junt.: (N. ai 
3 W. R. Erd e R. 791. 

"tn *1884) 13 Q. B. D 547; dh g. B. 559; 
. T. 4955 33 W. R. 67; 49 J. 


51 
< (1893) 2 Ob; 75 at p 83. 62 L 7 Ch. 586; 
3 R. 35»; 68 I. T. 428; 41 W. R.9471. 

(14) 19 Imi. Cas. 815; 17 C. W. N. 960. 

(15) 69 Iud. Cas. 126; 35 C. L. J. 292; 
ALR (9) 87. 

(16) ix W. R. 278. 

(r7) I2 W. R. 149. 

(18) 13 W.R. 338. 

(19) 15 W. R. 230; 

(20) 23 W. R. 32 . - 

(a1) 25 Iud, Cas, 812; 1 In W, 858, 


(1922) 


INDIAN CASES, 


[1022 


by somebody ciaiming under a lawful title 
and does not extend to disturbance by a 
trespasser. 

In view of what must thus be recognised 
as settled law, the appellant has been driven 
to contend, as a last resort, that Mayer & 
Co., who hold under a lease granted by the 
plaintiffs, may rightly be treated as included 
within the category of persons claiming 
underthem. Thisargument is attractive 
but fallacious. Lord Esher, M. R., when 
pressed with the identical. argument in 
Harrison v. Muncaster (22), on the authority 
of Fry, L. in Sanderson vV. 
Berwick-upon- Tweed (12), made an im- 
portant observation which may be use- 
fully recalled here: “The expression in 
that judgment, claiming under him, must 
be restricted in its meaning to claiming a 
right under him to do the particular act 
complained of.” ‘This interpretation led to 
the result that where a lessee of a mine was 


interrupted, not by any act which the lessor 


had authorised, but by a flow of water which 
he had not authorised, the lessor was not 
liable under his covenant for quiet enjoy- 
ment ; see also Jones v. Consolidated Anthra- 
cite Collsertes (23). The same construction 
was placed upon the expression, claiming 
under him, by Bray, J. in Williams v. Gabriel 
(24), when he ruled that a person claiming 
under the lessor means a person claiming 
under him the right to do the act complained 
of, so that if a lessor parts with the property 
or any adjoining property to a third person 
and that person is in a position to rightfully 
claim under his title from the lessor, that 
he is authorised. to do those acts, the lessor 
will be. responsible. .If this interpretation 
were not adopted, the lessor would be res- 
ponsible for all interruptions by any person 
claiming title through him, whether assignee 
Or under-tenant, howsoever wilful or negligent 
the interruption. There must. cléarly be 
some limit, and we are of opinión that the 
limit indicatéd by Lord Esher is reasonable, 
It comes to this, that the lessor becomes 
bound for any act óf interruption by himself 
or by any person whom he has expréssly or 
impliedly authorised to do the act. This is 

ab (1891). 2 Q. B. 680; 61 I. J Q. B. 102; 

L.T. 481 ; 40 W.R. 102; 56 J. P. 69, 

E (1016) I K. B. 123; 85 L. J. K. B. 465; 
114 L. T. 288. 

(24) Ge i K. B. 155; 75 M J- K. B. 119; 
94 Le T. 17 ot W. Ri 379i 42 E ` ae R; : 217; 
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good sense and fits in with what the parties 
might well have contemplated, because the 
lessor has really authorised the acts to be 
done; but to bold that the parties con- 
templated that the lessor was to be respon- 
sible for wrongful or negligent acts which 
he had not authorised, would plainly be 
beyond reason. This principle explains the 
decision in Sanderson v. Berwich-upon- 
Tweed (12), where the Court 
of Appeal held a lessor responsible, 
because his tenant of adjoining land 


had, in the proper and contemplated use. 


of certain drains, damaged the plaintiff 
(another tenant of his), but refused to hold 
the lessor responsible for excessive ‘user 
of those drains. The test formulated by 
Lord Esher, it will be found, renders intelli- 
gible the decisions in Ludwell v. Newman (25), 
Evans v. Vaughan (26), Calvert v.Sebright (27), 
Carpenter v. Parker (28), Jeffryes v. Evans 
(ir) Rolph v. Crouch (29) and. White v. 
Jameson (30); where the interference with 
the lessee was by a person whose title arose 
by a prior act or procurement of the lessor, 
see also Harmer v. Jumbil Tin Areas (31). 


The same principle appears to have 
been recognised in Kali Prasanna 
Khasnabish vi Mathura Nath Sen (32), 


where it was ruled that a lessee, 
who may have lost possession of a portion 
of the lands covered by his Jease, was not 
entitled to suspend the payment of rent, 
if the dispossession had been effected, not 
by tae landiord, but by other parsous who 
were subsequent lessees under him in respect 
of different lands and had no authority to 


‘Interfere with the possession of the prior 


lessee, In the case before us, there was no 
express covenait for quiet enjoyment ih 


‘the lease granted to the defendant, and his 
-rigats must be determined with reference 


to section 108 alone. On the other hand, 


" (23) (1795) 6 T. R. 458; ab, R, 231; 101 E. 
R. Ga 


, 647. 

(26) (1823) 4 B. & C. 261; 28 R. R 250; 6 
Dowl. & Ry. 349; 3 L. J (0. $) K B. 213; 107 
E, R. 1056. 

(27) (1852) 15 Beav. 156; 92 R. R. 361; 51 E. R. 

6 


496. 
(28) (x857) 3 C. B. Iin. S.) 206; rrr R R. 622; 
27 L. J. C. P. 78; 6 W. R. 98; 140 E. R. 718. 
(29) (1867) 3 Ex 44; 37 L. J. Ex- 8; 17 L.T. 
249; 16 W: R 252 ` i 
(30) (1874) 18 Eq. 303 ;: 22 W. R. opt, 
(31) (1921) 1 Ch. 200; 90 L-J Ch. 140; 124 
L, T.418: 65 S. J. 93. 37 T. L.R. gr. ^ - 
. (32) 34 C. 191, E 


there was an express engagement by the 
defendant to pay the prescribed royalty, 
even if no coal could be raised on account of 
difficulties in working. In “these circum- 
stances we hold that th» remedy of the 
defendant, if any, lay against Mayer & Co., 
their wrongful interference could not be 
treated as an interruption by persons claim- 
ing under the lessors, such as could be 
successfully set. up in answer to the claim 
for rent made by the lessors in the present 
action. We hold further that there was 
no covenant for quiet enjoyment, either 
contractual or statutory, as against tortious 
interruption by wrong-doers. 

The result is that the decree made by the 
Subordinate Judge on the 30th April 1919 
is affirmed and this appeal dismissed with 
costs. There will be one hearing fee only 
and each party will bear his owa costs of 
the further enquiry by the lower Court. 

N. K. Appeal dismissed. 
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MADRAS HIGH COURT. ` 

APP#ZAL AGAINST ORDER NO. 271 : F 1921, 

March 2, 1922. 
Presen!;—Mr. Justice Oldfield and 
Mr. Justice Vencatasubba Rao. 
. SECRETARY or STATE ror INDIA, ` 
REPRESENTED BY ‘THE COLLECTOR o 
GUNTUR-APPELLAN? ` 
VEYSUS 
HUSSAIN SHERIFF SAHEB— 
RESPONDENT. 

Madvas Land Encroachment Act (III of 1905) 
SS. 5, I4—Suit for recovery of penal assessmem 
vealised by Government — Acquiescence in leny for 
previous Fasli, whether bar to suit. 

In a suit for the recovery of penal assessment 
imposed by Government under section 5 of Act IIT 
of 1905 in one Fasli, the cause of action arises on 
the date on which such assessment is levied and 
plaintiff’s acquiescence in the levy of similar 
assessment for a previous Fasli cannot be. pleaded 
as a bar. [p. 166, col. 1.] 

Devagupiapu Bhaskarudu v. Pamarihy Subba- 
yayudu, 21 Ind. Cas., Bun: 38 M. 674; 14 M. L. T; 
572 ; (1914) M. W. N. 53; 26 M L. J. 60, Secretary 
of State for ?ndía v. Allikhal Assan, 32 *Ind. Cas. 
755; 39 M. 727 ; 3 L. W. 228 ; 30 M.L. J. 255; 19 


“M.I. T. 157; (1916) i M W.N. 167, Mamshah 


Thaika v. Secretary of State for: India, 49 Ind. 
Cas. 404 ; 25M L. T. 227; 9 L. W. 265; 3; M. I 
J. 213; (1919) M. W. N. 688, and Tirumala Rao 
v. Kadehar Durgt She:/tethi, 22 Ind. Cas. 883; (1914) 


ALAN r97; 1 L. W 134, distinguished, 


Appeal against an order oi the Second 


' Additional’ Subordinate Judge, Guntur, 


4 1 


166- NE 


ji Appeal Suit No. 45 of 1919, prefeired 
against a decree of thee Principal District. 
Munsif, .Tenali, mn Original Suit No. 923 
of 19186; e, 

"Mr. C, Madhavan Nair, Government 
Pleader,for the Appellant. 

: Mr P. Narayanamurthy, for the Res- 
pondent. 

` SUDGMENT.—Of the authorities quoted 
the observation relied on in Devaguptapu 
Bhaskarudu v. Pamarthy Subarayudu (1) 
was made merely tentatively, Sankaran Nair, 
. J., expressing no final opinion. 
ence in Secretary of State for India v. 
Itlakkal Assan (2) is merely to what 
passed during the argument between 
the learned Judges and Counsel; and 
itis, : therefore, inconclusive. Mamshak 
Thaika v. Secretary of State for India (3) and 
Tirumala Rao v. Kadekar Durgi Shetietht (4) 
deal. with suits in which a declaration and 
injunction were in. question. On the limi- 
tation applicable to such suits we express 
no opin.on, because no question as to it 
arses in the present case. Here the only 
rel ef asked for is the recovery of the penal 
assessment imposed by Government under 
section 5 of Act III of 1905 in one Fasli 
. and it is urged that the lower Appellate Court 
should have he:d that the suit was barred 
¿because the plaintiff acquiesced in the levy 
of similar assessment in a previous Fasli. 
Section I4 of Act III of 1905 is, in our 
opinion, against any such contention. For 
the explanation provides that the cause of 
action in such a suit shall be treated as 
shaving arisen in respect of any assessment 
“or penalty-on the date on which such assess- 
ment or penalty is levied; and we cannot 
.agree that the closing words of that expla- 
ination are equivalent to “on the date on 
“which any. similar assessment or penalty 
“was. levied in a previous year” without 
an undüe effort of construction. We, there- 
-fore, agree with the lower Appellate Court 
‘that the suit is in time. The appeal fails 
"and is.dismissfd with costs, , 

,. M. C. P.» Appeal dismissed. 


".(r) 2r Ind. Cas. 840; 38 M. 674; 14 M. L. T. 
. 872; (1914) M. W. N. 53; 26 M. L. J. 60. 


(2 32 Ind. Cas. 755; 39 M. 727; 3 L. W. 228; 


30 M. L. J..255; 19 M. L T. 157 ;(1916) x M. W.- 


V (3) “49 Ind. Cas. 404; 25 M. Ln T. 2273 9 I. W. 
* 265 3°37 M. L, J. 213; (1319) M. W. N. 688. 
(4). 24 Ind, Cas, 883 5 (1914) M. W. N, 
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CALCUTTA. HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 1088 
OF IQIQ. 

August 30, 1022. 
Present:—Justice Sir William Teunon, Er, 
and Mr. Justice Abdul Majid. 
HERENDRA KUMAR ROY CHOUDHURI 
AND OTHERS —PLAINT3FYS 

> — APPELLANTS 
VEYSUS 
HARA KISHORE PAI, 
DEFENDANT— RESPONDENT. 
Landlord and tenant—Homestead land within 
Municipal limits forming part of non-transferable 
occupancy holding—Purchase for residential pur- 


foses— Acceptance of Salami by landlord from 
purchaser— New agreement to pay increased vent 


' entered into— New setilement or continuation of old 


tenuncy— Ejeclnent, suit for— Notice to quit— 
Law applicable—Transfer of Property Act (IV 
of 1882), s. 106. 

The disputed land lying within the residential 
suburb of a. Municipality was originally the home- 
stead of L, a cultivating raiyat, who had held the 
same as part of his non-transferable occupancy 

Having sold the other portions of his 
holding, L next proceeded to sell his homestead 
to the defendant, a Pleader, who took 
it for purpose of residence and of carry- 
ing on, not any form of agriculture or horticulture 
but the practice of his profession as a Pleader. 
The defendant paid nazar or Salami to the land- 
lord, his name was mutated in the landlords’ papers 
in place of L's name, Dakhilas were granted to 
him in the form prescribed by the Bengal Tenancy 
Act describing the tenancy therein as a karsa the 
arrears of rent due from L, were also paid by the 
defendant and the rent previously payable was 
quadrupled. In a suit by the plaintiff-landlord. 
to eject the defendant after service of a six months” 
notice to quit terminating with the close of a year 
ofithe tenancy under section 106 ofthe Transfer of 
Property Act: 

Held, that the defendant’s tenancy was not 
a continuation of L.’s tenancy but originated in 
a new settlement with the landlord and 
that it was, therefore, governed by the 
provisions of the ‘Transfer of Property Act 
and had been terminated by the notice to quit 
[p. 168, col. r.] We 


Appeal against a decree of the Officiat- 
ing Subordinate Judge, Second Court, Dacca 
dated the 26th February roro, affirming 
that of the Munsif, Fourth Court at N arayan- 
ganj, dated the zoth of June r9r;. 

.Babus Dwarka Nath Chakravorty and 
fortke Appellants. 

Dr. Sarat Chandra Basak and Baby 
Parkash Chandra Pakrasht, for the Res. 
pondent. 

JUDGMENT.—This appeal arises 


L Te Lë “out 
of a suit,in ejectment, ` EU 


Mg 
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_It has been found that the land in ques- 
tion was originally the homestead of one 


- Lobai Chang, a cultivating vaiyat, who held 


the same as part of his non-transferable 
occupancy holding. 

Having sold the other portions of his 
holding he next proceeded to sell his home- 
stead to the defendant on 23rd Kartic 
1304—8th November 1897. The land in 
question is situated in Chashara, a Mauza 
lying within and now forming what may 
be described as a residential suburb of the 
Municipality of Naraingunj. The defend- 
ant is a Pleader practising in the Civil 
Courts established in that Sub-Divisional 
head-quarter. 

It has been held by the Courts below 
that having purchased from Lobai, the 
defendant next secured from the landlords 
their recognition of his purchase, and have 
thus acquired in the land the rights of an 
occupancy vavyat. 

On behalf of the landlord-appellant it 
has been contended before us that the 
arrangement between the landlord and» the 
defendant should have been and should 
be regarded not as a recognition and an 
admission into an existing tenancy but 
as a new settlement, that the tenancy thus 
created is one governed by :he provi- 
sions of the Transfer of Property Act, and 
not being of a permanent nature terminated 
on the expiry of the six months' notice to 
quit served upon the defendant, that is, at 
the close of the year 1322. 

The facts upon which the Courts below 
have relied are as follows :— 

Lobai was a cultivator and had the rights 
of an occupancy va yat in his holding and in 
the homestead (14 bise^as house and garden) 
forming part thereof. ‘The purchase by 
plaintiff from Lobai has been proved. Nazar 
or salami was paid to and accepted by 
the landlord. The arrears of rent due 
from Lobai were also.paid by the defendant. 
His name was mutated or substituted in 
the landlords’ papers in place of Lobai's 
name. Plaintiffs. witness No. 2, whom 
both Courts have believed, deposed that at 
the time of the recognition or settlement 
what right the defendant should obtain 
thereby was not specified, he should have 
such rights as under the circumstances 
the law might give him. The dakhilas 
granted to the plaintiff.since.1897 are in 

e 


the form prescribed by the Bengal Tenancy 
Act, and the tenancy is described therein 
or in most of them' as a karsa, a term usu- 
ally applied to an agricultural holding. 

On behalf of the landlotd-appellant it 
is contended.that the Courts below should 
have had regard to orlaid more stress upon 
other facts in the case such as the follow- 
ing. 'The homestead was the last remain- 
ing portion of his holding, and on its trans- 
fer the landlords were entitled to re-enter. 
It was known that the defendant was a 
Pleader, and was taking this homestead 
for purpose of residence and of carrying 
on, not any form of agriculture or horti- 
culture, but the practice of his profession 
as a Pleader in the Local Courts. The 
rent previously payable was quadrupled. 
Entries in the landlords' papers are for his 
information and for the purpose of pre- 
serving a record of the history of the hold- 
ing, and are not of importance for the pur- 
pose of showing the right acquired by the 
new tenant. The. arrears due from Lobai 
when paid by the defendant should be 
regarded as part of the salami or premium: 
The deposition of plaintiffs witness No. 2, 
believed by both Courts, shows that the 
incoming tenant was not admitted into 
the rights of Lobai and so far from sup- 
porting the case of recognition negatives 
that case and shows that the agreement 
was a new settlement. 

Having given to the case our careful 
consideration we are of opinion that the 
inference legally deducible from the facts 
found or not disputed in the present case 
is that the defendant having bought out 
Lobai was note admitted by the landlord 
into the tenancy and,the rights previously 
held by Lobai but obtained from the land. 
lord a fresh settlement or a new tenancy. 
We are of opinion that the Courts below 
have been misled by the use of the terms 
‘tenant’, ‘tenant-at-will” or “tenancy at 
will,” .and by the attempt made at one 
time by the landlords, or their agent to 
introduce ¢he words Swecchadhin oz tenant 
at-will, into one of the dakhilas granted to 
the tenant. ‘These words have been wrongly 
used for a tenency terminable on a proper 
notice to quit, for instance, the six months’ 


‘notice terminating with the close of a year 


of the tenancy actually served upon the 
tenant in this case. 
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“The Courts have further overlooked the 
significance to be attached to the fact that 
on the settlement with the defendant the 
rent previously payable was quadrupled. 
The Court of tHe first Appeal makes no refer- 
ence to this fact and the Court of first instance 
but casually alludes to it, yet by itself 
and certainly taken with the other facts 
this is inconsistent with any admission of 
the defendant into the occupancy rights 
previously held by Lobai. 

We, therefore, hold that the defendant's 
tenancy is not a continuation of Lobai’s 
tenancy but originated in a new settlement 
with the landlord in the year 1304. It 
has been found by both Courts below that 
the lease since taken by the defendant was 
taken not for purposes of agriculture or 
horticulture but for residential purposes 
and in order to the practice of the defend- 


ant e profession as a Pleader in the Local 


Courts. 

The tenancy is, therefore, governed by 
the provisions of the Transfer of Property 
Act and has been terminated by the notice 
to quit duly served, as is not disputed be- 
fore us, on the defendant. In support of 
our view as to the nature of the defendant's 
tenancy we may refer to the cases reported 
. as Rakhal Das Addy v. Dinomoyt Debi (1), 
Raniganj Coal Association Limited v. Judoo- 
nath Ghose (2) and Umrao Bibi v. Mahomed 
Rojabi (3). It was suggested on behalf 
of the defendant that if the plaintiffs’ con- 
tention succeeded there should. be a remand 
io the Court of first Appeal in order 
that the defendant’s claim to compensation 
for improvements should be determined. 
This question was not raisgd in the Court 
of first Appeal and was decided against 
the defendant in the Court of first iustance. 
A remand is not necessary, The defendant 
may remove his structures and for this pur- 
pose a period of four months will be allowed 
to him from this date. In these terms this 
appeal and the plaintiffs’ suit are decreed, 

Parties will bear their own costs through- 
out this litigatión. e 


B.N. | Appeal allowed, 
(1) 16 C. 652; 8 Ind. Dec, (N. S.) 430. 
(2) 19 C. 489; 9 Ind. Dec. (N. si 770. 


(3) 27 C. 205; 4 C. W. N. 76; r4 Ind, Dec, 
(N. 8.) 136. ; 
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SUBBARAYA MUDALIAR 9. KANDASWAMY MUDALY, p 
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MADRAS HIGH COURT. 

Civi, REVISION PETITION No. 562 oF 192i. 
March I5, 1922. ; 

Present Mr Justice Spencer and 

Mr. Justice Ramesam.  - 
SUBBARAVA MUDALIAR—PEZ/TIONER 
reng 

KANDASWAMY MUDALY AND ANOTHER 


< —-RESPONDENTS. 

Ciatl Procedure Code ( Act V of 1908), O. XLI, 
7, 4-— Decree, variation of, in favour of deceased 
appellant Decree, null and void— Application to 
set aside, whether competent Parties—Claimani's 
sut io recover property from auction-Durchaser — 
Decree-holdev, whether necessary party. 

Under O. XLI, r. 4 of the Code of Civil Procedure, 
an Appellate Court has power to reverse a judgment 
in favour of a deceased defendant as regards the 
whole of the plaintiff's claim and not only as regards 
that part of it in- which the surviving defendant 
or defendants were particularly interested. 
[p. 169, col. 1.] l 

Chintaman v. Gangabai, 27 B. 284; 5 Bom. 
L. R. 90, Somasundaram Chettiar v. Vaithlinga 
Mudaliar, At Ind Cas. 545; 40 M. 846; 6 L. W. 
253 and Artho Rama Rahu v. .Artho Padhi, 20 Ind, 
Cas. 952 ; 25 M. L. J. 248; 14 M. L. T. 177; (1913) 
M. W. N. 587, followed. 

Ramesam, J.— When the decree or order of a 
Court is a nullitv, a party interested in showing 
it to be a nullity, may apply to the Court to vacate 
it and if the Court is satisfied about the facts, 
it ought to do so; the absence in the Code of Civil 
Procedure of any section authorising such an 
application does not rendér the application in- 
competent. [p. 169, col. r.] 

Chidambaram Chetty v. Ramanatham Chetty, 
41 Ind. Cas. 41; 5 I. W. 646; 32 M. L. J. 487, 
relied on. l 

A decree-holder may be a proper but is not a 
necessary party to a claimant's suit for recovery 
of ; SE from the auction-purchaser.[p. 169, 
col. 2. 

Shiboo Narain Singh v. Mudden Ally, 7 C. 608 ¢ 
9 C. L. R. 8; 3 Ind. Dec. (N. 8.) 940, referred to. 


Petition, under section rr5 of Act V of 
1908, praying the H eh Court to revise the 
order of he Court of the Subordinate Judge 
Chenglepet, datad the 28th July 1921 in 
Miscellaneous Petition No. I35 o: 19217, in 
Appeal Smt No. 31 of 19r9. 

Mr. M. S. Venkatarama Atyar, for the 
Petitioner, l 

Mr. K., Rajah Atyar, for the Respondents. 

d JUDGMENT. 

Spencer, J.— Besides the decree that the 
plaintiff should recover the suit property 
from the purchaser, there was a common 
decree for costs in Original Suit No. 430 of 
I917 against the “w defendants, viz. the 
decree-ho-der. in. Original: Suit No. 402. of 
1916 and the auction-purchaser at the sale 
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which took place in execution of that decree. 
The decree-holder and the auction pur- 
chaser filed a common appeal and the first 
Court’s judgment was reversed, although 
one of the appellants (the auction-purchaser) 
was, at the time of the appellate judgment, 
dead and his legal representatives had not 
been brought on record. | 
Itis contended that the appeal had abated, 
that tHe Court had no power to pass any 
decree in favour o the deceased appellant, 
and that the judgment and the decree were 
. nu lities 
In Somasundaram Chettiar v. Vatthiinga 
Mudahar (I) and in Artho Rama Rahu v. 
Artho Padhi(2), ithas been held that under 
O. XLI, r. 4 of the Code of Civil Procedure, 
1908, an Appellate Court has power to 
reverse a judgment in favour of a deceased 
defendant as regards the whole of the plaint- 
ifs claim and not only as regards that 
part of it in which the surviving defendant 
or defendants were particularly interested. 
Following these decisions the lower Court 
was right in dismissing the petition to treat 
the appeat as abated apart from the incom- 
petency of the petitioner to make the appli- 
cation under O. XXII, r. 3. 


The civil revision petition is dism'ssed 
with costs. 
Ramesam, J.—Mr. K. Rajah Aiyar who 


appears for the respondents contends, firstly, . 


that a peti'ion like the one filed in the lower 
Court by the petitioner before us does not 
lie. He argues that there is no section in 
the Code authorising the filing of s:ch a 
petition. I do not accede to his contention. 
When the order or decree of a Court is a 
nullity, a party interested in showing it 
to be a nullity, mav apply to the Court to 
vacate it and if the Court is satisfied about 
the facts, it ought to do so. T do not think 
that such an appli ation need be filed under 
any particular section of the Code and.the 
absence of a section does not render the 
application incompetent. [See Chidamba- 
vam Chetty v. Ramanathan Chetty. (3)]. 

Mr. Rajah Aiyar. contended next that the 
-decree-ho'der is a necessary party to the 
‘claimant’s su't though the property has 
passed to the auction-purchaser and ihat 

(1) 41 Ind. Cas. 546; 40 M. 846; 6 L. W. 253. 

(2) 20 Ind. Cas. 952; 25, M. L. J. 248; 14 
M. T. *T. 177; (1913) M. W. N 587. 

(3) 41 Ind. Cas. 41; 5 I. W. 646; 32 Ms J. 487. 
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the suit without the decree-holder as a party 
wonn not be maintainable. I do not agree 
w th this contention either. [Shiboo Nardin 
Singh v. Mudden Ally (4)]. In.my opinion 
the decree-holder may be made a party 
but is not a necessary party. ' 

M . Rajah Aiyar next contends that the 
decree-holder being made a party to the 
claimant's suit which ended in a joint decree 
for costs against him and th» auction pur- 
chaser, the dec:ce-holder had some inte:est 
in prosecuting the appeal. The grounds 
in the memorandum of ppeal were common 
to him and the auction purchaser. That 
being so, I agree with my learned brother 
in thinking that the principle of the cases 
in Chintaman v. Gangabai (5), Artho Rama 
Rahu v. Artho Padhi (2) and Somasun- 
daram Chatiiar v. Vaithilinga Mudaliar 
(Y) applies. The-Appellate Court could 
dismiss the plaintiffs suit in fofo under 
O. XLI, r. 4. In this case it is true that the 
decree-holder had no other interest than the 
interest he had by reason of the decree for 
costs; for the decree-holder coul! not be 
calied upon to refund the purchase-money 
if the cla.mant succeeded either by petition 
(Ar. x606 of the Indian Limitation. Act, 
I908) or bya regular suit [Tirumalaisami 
Naidu v. Subramania Chettiar (6). But 
for 'his result the petitioner was himself 


responsible. The result is, the petition 

fails and is dismissed with costs. " 
V. N. V. S 
W.£ Petition dismissed. . 


ids , 

7 C. 608; 9 C. L. R. 8; 3 Ind. Dec. (x. $) 
940. |, l 
(5) 27 B. 284; 5 Bom. L. R, on 
(6) 45 Ind. Cas, J09; 40 M. 1009. 





CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES Nos; 
II02 AND 1346 OF 1920. 

June 7, 1922. 
Present: Justice Sir Thomas Richardson, 
kr, and, Mr. Justice Suhrawardy, . 
ASIATULLA AND OTHERS—Prae forma 
DEFENDANTS-—RESPONDENTS 
NOS. 2 AND 3-—AÀPPELLANTS 
6: d VeYSUS 
+ DANES MOHAMMED- —PLAINTIEF, AND’ 
ANOTHER—PRINCIPAL DEFENDANTS ' 
—RESPONDENTS, ^: °°” i 
Limitation Act (IX of 1908), Sth T, Art 116, 


— 


by the 
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applicability of—Prompt or. deferred dowev—Suit 
for vecovery—Limitation. ‘ 


‘Where dower is payable under a registered 
instrument executed by a Muhammadan hus- 
band in favour of his wife, a suit for recovery 
of the amount of the dower, whether it is brought 
by the wife during her lifetime, or whether if 
is brought by her heirs after her death, is a suit 
for compensation for breach of contract in writ- 
ing . registered, and the period of limitation appli- 
cable thereto is that prescribed by Art. 116 


“of the Limitation Act. The distinction between 


prompt and deferred dower is immaterial in this 


connection.  [p. 171, col. 2.] : 
Shahzada Mahomed Faez v. Shahazadee Oomdah 


Begum, 6 W.R. 111, referred to. 

Tricomdas Cooverji Bhoja v. Gopinathji Thakur, 
39 Ind. Cas. 156; 25 C. L. J. 279; 44 C. 759; 
I P. L. J. 262; 15 A. L. J. 2175; 32 M. L. J. 357; 
ai M. L. T. 262; 21 C. W. N. 577; (1917) M. W. N. 
363;5 L. W. 654; 19 Bom. L. R. 450; 44 L 
A. Ge (P. C.), followed. 


Appeals against the: decrees of the 
Officiating Subordinate Judge, Third Court, 
Sylhet, dated the 28th January 1920, 
reversing that of the Munsif, Second Court at 
Moulvi-Bazzar,. dated the 30th July Toto, 


Babu Hemendra Kumar Das, for the 
Appellants.—'The defendants are the appel- 
lants.. The appeal arises out of a suit for re- 
covery of. prompt and deferred dowers 
heirs of a Muhammadan wife. 
Our defence is that the suit has been barred, 
as- the suit is brought more than six years 
after her death. First Court dismissed the suits 
which on appeal have been decreed. The Ka- 
binnama was registered: Shahazada Mahom- 
ed Faez v. Shahazadee Oomdah Begum (x1). 
The learned Judge assumed that Art. 116 of 
the Limitation Act applied, and, theretore, 
the suits are not barred? The suit is not 
based upon contract as the lady is dead.. 
One suit is. against the husband and the 
other against his surety. ` I submit Arts. 103 
and. 104 of the Indian Limitation Act 
would apply: Refers to Tricomdas Cooverjt 
Bhoja v.  Gopinathj ^ Thakur (2) 1 
submit that case is clearly distinguishable, 
because Tt was on the basis ot a contract. 
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.and the balance Rs. 


' dence, 


the ground that the suit was brought by 
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Refers to Ful Chand Bibee v. Nawab AU 
Chowdhry (3). 

Babu Nalin Chandra Paul, for the Re- 

spondents, was not called upon to reply. ` 
JUDGMENT. 

Suhrawardy, J.—These two appeals have 
arisen out of suits for recovery of a por- 
tion of the amount of dower cf the plaint-- 
iffs daughter under the following circum- 
stances. Langina Bibi, the daughter of 
the plaintiff, died leaving as her heirs the 
plaintiff, her father and her husband, Asiat- 
ulla, defendant, the appellant before us. 
The dower was fixed at the marriage at 
Rs. 500 of which Rs. 300 was prompt’ 
200: deferred. The 
two other defendants, who are the brothers 
of Asiatulla, the husband, stood surety 
for the sum of Rs. roo out of the prompt 
portion of the dower, The plaintiff has, 
therefore, brought this suit for Rs. 200, 
being his eight-annas share in the dower, 
against the Husband, Asiatulla, and for 
Rs. 50 in the other stit against the bro- 
thers. The defence was, that the lady 
died more than six years before the insti- 
tution of the suit and hence the scit was 
barred by limitation. It was also pleaded 
that, on receipt of the sum of Rs. roo the 
deceased lady had absolved, the husband 
fron all liability for dower. The First 
Court gave eflect to these pleas. But 
on appeal the learned Subordinate. Judge 
after a careful consideration of the evi- 
held that the lady died within six 
years before the institution of the suit 
and.that there was no full satisfaction 
by payment of dower in her lifetime. On 
these findings he decreed both the appeals 
against which decrees tliese appeals have 
been brought. 

It is argued in appeal that the period | 
of limitation applicable to this case is pro- 
vided by Arts. 103 and 104 of the Limi- 
tation Act, and though the Kabinnama 
or the deed of dower was a registered 
document, Art. 116 of the Limitation 
Act would not apply on the authority of 
the case in Shahazada Mahomed Faez v. 
Shahazadee Oomdah Begum (1), namely, on 


(3) r Ind. Cas. 740; 36C, 184; 13 C. W. 
134; 9 C. Li J. 105. 4 ; 3 e N. 
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the heirs of a Muhammadan lady for Sewer 
and is not a suit which rests on contract, 
but for recovery of the goods of the deceas- 
ed in the hands of the defendants. The 
report of that case is so very. scanty that 
we are not fully aware of the circumstances 
under which that case was decided or the 
contents ob The Kabinnama or any special 
contract between the parties in that case. It 
. ‘has-been held that Art. 103 of the Limi- 
tation Act applies to a suit brought by 
‘the heirs of the deceased wife against the 
husband and there can be no question 
with regard to that. The heirs of the de- 
ceased wife suing for. dower stand in 
Jer shoes and the attempt. to en- 
force the contract which was entered into 
between her and her husband is main- 
tainable by them. In some cases an attempt 
“has been made to make a distinction bet- 
‘ween the deferred portion of the dower 
‘and the prompt portion of it on the ground 
‘that the cause of action for the deferred por- 
tion, except in case of divorce, arises only 
after the death of the wife, so that demand, 
at any rate, can be enforced by the heirs 
‘of the wife. But it does not appear that 
any distinction really lies between the 
two portions claimed for dower. The whole 
claim, whether it is recoverable during 
.-the lifetime of the wife or after her death, 
is based on contract or agreement by which 
the husband promised to pay her and, 
indirectly, her heirs, representatives and 
‘assigns, a certain amount of money under 
-the marriage contract. That claim is en- 
forceable as based upon that agreement 
either by the wife or, after her death, by 
‘her heirs. Some doubt might have arisen 
with regard to bringing this claim, under 
Art. 110 of.the Limitation Act as to 
whether it is & case for compensation for 
breach of contract. But it has been set 
at rest by the recent decision of the Judi- 
cial Committee in -Tricomdas ` Cooverjt 
 Bhoja v. Gopinathji Thakur (2). As I 
have observed, this point was not raised 
in either of the Courts below and hence 
we have not the necessary facts and the 
result of the examination of the evidence 
¿on those facts before us. Ii it is argued 
as a bare point of law, I must answer it by 
saying that, in the present case, Árts. 103 
and: 104 are controlled by Art. 116 of 
.he Limitation Act. e 
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I, therefore, hold that the suits were 
within time and these appeals must be 
dismissed with costs. 

Richardson, J.—I agree. Im my opin- 
ion where. the dower is payable under 
a registered instrument executed by the 
husband in favour of the wife, the suit, 
whether it is brought by the wife during 
her lifetime, or whether it is brought by 
her heirs after her death is a suit ‘for com- 
pensation for breach of contract in writing 
registered, within the meaning of Art. 116 of 
the Limitation Act. ‘The distinction between 
prompt and deferred dower seems to mé 
to be immaterial in this connection. The 
wife may sue the husband for her prompt 
dower at any time, even during 
the continuance of the marriage. The 
wife may also sue the husband for her , 
deferred dower in the event of the marri- 
age being dissolved by divorce. In such 
cases the wife is clearly suing on the con- 


tract contained in'the registered instruments. 


Where the suit for dower is brought by the 
heirs of the wife after her .death it is 
still, in my opinion, a suit on the con- 
tract, the contract being one which, under 
the Muhammadan Law, apart possibly 
from exceptional cases, those heirs 
are entitled to enforce. “The present suits 
were brought within six years of the date of 
the death of the wife and I agree that they 
were in time and that these appeals should 
be dismissed with costs. Any doubt as 
to tfe meaning of the expression “a suit 
for compensation for breach of contract ”’ 

is removed ‘by the decision of the Privy 
Council in the case to which my. learned 


. brother has referred. 


B. N. Appeais dismissed. 


172 . 
MISS SUDHANSU BALA HAZRA, In re. 


PATNA HIGH COURT. 
Privy COUNCIL Arfrar NO. 6 OF 1922, 
` April xr, 1922. 
Present:--Sit Dawson Miller, Kr, | 
Chief Justice, and Mr. Justice Adami. 
MISS SUDHANSU BALA HAZRA, In re 
——APPLICANT. 

Legal Practitioner— Enrolment, refusal of-—Leave 
to appeal to Privy Council. 

Where a High Court refuses the application of 
a particular person to be enrolled as a Pleader 
under the Legal Practitioners Act, and the rules 
made in accordance therewith, it has no power 
to grant him leave to appeal to His Majesty in 
Council and the proper course for him is to apply 
to their Lordships in the Privy Council for special 
leave. [p. 172, col. 2.) 

Theright of appeal to His Majesty in Council 
conferred by the Letters Patent is confined to 
the differeut classes of jurisdiction named in the 
Letters Patentand not to the administrative or 
disciplinary powers conferred upon the Court 
thereby. [p. 172, col. 2.] 

Bir Kishore Roy v. Emperor, 52 Ind. Cas. 
599; 4 P. L. J. 423; 20 Cr. L. J. 679; referred to. 

Application for leave to appeal to Privy 
Council. 

Mr. Manuk (with him Messrs. S. P. Sen, 
Susi Madhab Mullick and Devaki Prasad 
Sinha), for the Applicant. 


JUDGMENT. 

. Miller, ©.  J.—This is an appli- 
cation for leave to appeal from an order 
made by this Court upon an application 
by Miss Sudhansu Bala Hazra for enrolment 
as a Pleader in the District Court of Patna. 
The question whether she was a proper per- 
son to be enrolled as a Pleader was one*which 
would have to be decided before a decision 
could be come to as to whether she should be 
‘enrolled or not. ‘The application was made 
in the ordinary way to the District Judge, 
who forwarded it to the High Court in accord- 


ance with the practice. The question whether . 


she ought to be enrolled or not was one 
which gave rise to considerable difficulty. 
Miss Hazra was qualified in every way for 
‘enrolment as a Pleader except by the dis- 
ability arising by reason of her sex Before 
making any Order in the matter, in order 
to give ker an opportunity of urging before 
us any points that she might like to argue 
before a decision was come to, we agreed 
that she might appear by Counsel before 
three Judges of this Court and put before 
them her c ntentions based upon the Legal 
Practitioners Act and other enactments in 
support of hér application to be enrolled 
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as a Pleader. Having heard her through 
learned Counsel we came to tlie conclusion 
that, under the law as it then existed, Miss 
Hazra was not entitled under the Legal 
Practitioners Act and the rules made in 
accordance therewith to be enrolled as a 
Pleader. The result was that her appli- 
cation was refused, [See Sudhansu 
Bala Hazra, In re (1). ] 

It is from that order that she now asks | 
for a certificate that the case is a fit one for 
appeal to His Majesty in Council under the 
provisions of the Civil Procedure Code. In 
the case of Bir Kishore Roy v. Emperor 
(2) the same class of question arose and it 
was there decided that the Court had no 
power to grant leave in that case. That 


.cas2 was one also arising under the Legal 


Practitioners Act and it raised the question 
whether an order made by a Court under 
its disciplinary power conferred under sec- 
tion 13 of the'Legal Practitioners Act was 
one in which any appeal lay. Having con- 
sidered the powers given to this Court under 
the Letters. Patent we came to the con- 
clusion that the right of appeal to His 
Majesty in Council conferred by the Letters 
Patent was confined to the different classes 
of jurisdiction named in the Letters Patent 
and not to the administrative or disciplinary 
powers conferred upon the Court thereby. 
I am unable to distinguish the present case 
from that to which I have just referred, in 
which, after considering the powers of the 
Court and considering the cases upon the 
subject, we arrived at the conclusion that 
in all cases where the only question for the 
Court is one of its disciplinary powers under 
the Legal Practitioners Act or its admini- 
strative powers under the same Act, if the | 
party aggrieved wished to appeal to the Privy 
Council, the proper practice was for him 
to make an application to their Lordships 
in the Privy Council. In Safford and 
Wheeler’s Privy Council Practice, at page 
789, as was pointed out in the case I have 
just referred to, the practice in cases of this 
sort is referred to and is treated as the sub- 
ject of special leave. 

It has been contended in this case that 
the decision from which it is sought to appeal 


(1) 64 Ind, Cas. 636; r Pat. 104; 3 P. L. T. 69; 


.(1922) Pat. 97; (1922) A. I. R. (Pat.) 269. 


(2) 52 Ind. 


Cas. 599; 4 P. In J. 4237 20 Cr, 
Le J. 639. E: a E. EEN 
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is not really entirely’ one coming ünder the 
administartive powers of the Court but 
that it is in fact a judicial act in so far as 
we had to interpret the Legal Practitioners 
Act relating to the subject. I do not think 
that this contention can be supported. It 
may always be necessary in performing 
administrative acts for thé Court or the 
Judge or the person whose duty it is to 
carry out these acts to. consider and comè 
to a conclusion as to what his powers may 
be under a particular Act of Council and 
the mere fact that such a consideration 
arises does not seem to me to take the case 
out of the ordinary course. The decision 
we arrived at was one which was necessary 
to come to before we could determine whe- 
ther or not Miss Hazra could be admitted 
as a Pleader. It was all part and parcel 
of an administrative act, and that being SO 
I cannot see how we cah grant leave in this 
case, because it isa matter which lies solely 
within the jurisdiction of their Lordships 
of the Privy Council and this Court has no 
power to make the order. 

I regret that this should be so, but I think 
Miss Hazra would have been better advised 
had she proceeded immediately to their 
Lordships of the Judicial Committee to ask 
for special leave. 

Adami, J.—I agree. 


N. E & N. H. Appeal rejected. 
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) CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 1837 
OF 1920. 

July 4, 1922. 
Preseni:—Mr. Justice C. C. Ghose 
“and Mr. Justice B. B. Ghose. 

‘KALI PADA BOSE AND OTHERS— 
DEFENDANTS—APPELLANTS 
BENE. 
FANI BHUSAN ROV ÀND OTHERS— 

RESPONDENTS. 

Easement--— Right of way-—Long, usey—Pre= 
sumption of g crant— Permanent tendni having rights 
af easement agaiüst anolher-— Easement of necessity 
— Appeal, second — Divergence between judgment and 
decyce of lower Appellate Court— Question, whether 
admissible, 

. The user by a person òf a pathway through thé 
laid of another without interruption, peacefully, 
publicly and as, of right for a period of over 30 
yéàrs ouglit-to bê traded to a lost graft. [p. 174, 

col, 2.]* 
, The incideüts of à perinawéut tenancy in this 
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country are different from the incidents of a ten- 
ancy for a term of years as they obtain in England, 
and thereis nothing to prevent a tenant with perma- 
nent right from having rights of easement against 
another tenant enjoying the same rights. Io. 174, 
col. 2.] 

Madan Mohan v. Sashi Bhusan, 31 Ind. Cas. 549; 
I9 C. W. N. 1211, relied on, 

The general rule i is, that there cannot be ah ease- 
ment of necessity in respect of a pathway if there 
is an alternative route or way. But where the find- 
ing is that the alternative route is extremely im- 
passable it amounts to this that the way which is 
claimed asa way of fecessity is the only way 
available to the claimant. Ip 175, col. 1,j 

The question of an alleged divergence between 
the judgment and the decree of a lower Appellate 
Court cannot be considered in second appeal, the 
proper course is to draw the attention of the Court 
concerned to it. [p. 174, col. x.] ` l 


Appeal against the decree of the Sub- 
ordinate Judge, Fifth Court, Dacca, dated 
the 29th of May 1920, reversing the decree 
of the Munsif, First Court at Munshiganj, 
dated the 7th of April 1919. 

Dr. Sarat Chandra Basak (with him 
Babu Birendra Chandra Das), for the Appel- 
lants.—The defendants are. the appellants. 
The appeal arises out of a suit for declaration 
of right of easement. First Court dismissed 
the suit. On appeal the suit has been de- 
creed. "There was a local investigation and 
a map was prepared. "The question is, can a 
tenant prescribe against his co-tenant ? “The 
general law is, that he cannot do so. Refers 
to Mani Chander Chakerbutty v. Baikanta 
Nath Biswas (x) Kilgour v. Gaddés (2). 
Ás to the question of necessity it has been 
found that there is an alternative pathway. 
In that case there cannot be any easement 
of necessity. See C.. H. Crowdly v. 
O'Reilly (3). The decision in Madan Mohan 
v. Sashi Bhusan Di does not apply to 
the present case. E 
. Babu Gunada Charan Sen (with him Babu ` 
Debendra Chandra Pal) for the Respondent, 
was not called upon to reply. 

JUDGMENT.—In this appeal the ques- 
tions that have been argued before us are; (1) 
that the decree of the lower Appellate Court ' 
is not in  consonance with the judg- 
ment, (2) that the view taken by the l6wer 
Appellate Court that the plaintiffs have got 
a right of way over what ha been described 
as the disputed pathway ghat and boat pas- 

(1) 29 C. 363; 9 C. W. N. 856. 

(2) (1904) i K. B. 457 at p. 460; 73 L. J. K; È 
233; 52 W. R: 438; go L. T. 604; 20 G3 L. R: 240, 
- (3) 17 Ind Cas 966; 16 €. L. J. 417. 

(4) d CH Cas. 549; 19 C. W:N. 1211, 
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sage by prescription is wrong; (3) that, hav- 
ing regard to the finding of lower Appellate 
Court that tbe plaintiffs have not got any 
such right.as has been claimed by them 
by grant, express or implied, the judgment 
of the lower Appellate Court cannot 
stand, and (4) that, having regard 
to the finding of the lower Appellate 
Court that there is an alternative way, the 
pathway claimed by the plaintifis on the 
ground ofits being an easement of necessity 
cannot stand. 

So far as the first point is concerned, the 
material portion of the judgment of the 


. lower Appellate Court runs in these words: 


“In point of fact, the disputed pathway lies 
to the south and beyond the boundary of 
the bart of the principal defendants," It is 
argued on behalf of the appellants that the 
decree that has been drawn up is not in 
accordance with what I have just read out 
and that there has been embodied a declara- 
tion in the decree, the effect of which is that 
the pathway falls within the homestead of 
the principal defendants. So far as this 
point is concerned, if there was any di- 
vergence between the terms of the decree 
and the judgment of the lower Appellate 
Court it was clearly the duty of the appel- 
lants to draw the attention of the lower 
Appellate Court to such divergence, if any. 
This point cannot, by any means, be treated 
as a point which is admissible in second 
appeal in this Court and, therefore, so far as 
this point is concerned, we are. unable to 
interfere. It will not be understood, 
however, that in setting out the contention 
of the appellants there is any expression 
of opinion on our part as regards the validity 


. or substance of the contention. We express 


no opinion but desire to rest our judgment 
on this, namely, that a point relating to an 
amendment of decree is not a point which 
Can be urged in second appeal. 

So far as the second point is concerned, 
the finding of the lower Appellate Court 
would seem to be conclusive, The facts are 
that both the plaintiffs and the defendants 
are tenants of one and the same landlord. 
Both have permanent rights and the finding 
of the lower Appellate Court is in these 
terms: Both parties have permanent rights 
in their respective lands and the defendants 
admit the existence of the pathway and the 
user thereof by the plaintiffs since over 30 
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years without interruption, peacefully, pub- 
licly and as of right. Now, as has been 
pointed out in the case referred to in the 
judgment of the lower Appellate Court, 
namelv, the case cf Madan Mohan 
v. Sasht Bhusan (4), the incidents of 
a permanent tenancy in this country are dif-- 


ferent from the incidents ofa termor for years’ 


as they obtain in England, and it would 
Seem that there is no substantial reason for 
holding that in a case of the description, 
such as has been referred to in the judgment 
of the lower Appellate Court, a tenant with 
permanent right has no rights of easement’ 
against another tenant enjoying the same 
rights. But the point does not rest 
merely on that. Having regard to the 
tinding of the lower Appellate Court, name- 
ly, that the plaintiffs have used this road 
without interruption, peacefully, publicly 
and as of right, it must be taken that the. 
user had a lawful origin, although the cir- 
cumstances relating to the origin of this 
user may not be known. Now, it must be 
taken that the origin is traceable to a grant 
which is not forthcoming, which, in other 
words, is a lost grant. Weare notin agree- 
ment with the portion of the judgment of 
the lower Appellate Court in which it is 
stated that an implied grant cannot be pte- 
sumed in the circumstances of the present 
case, and we think that the user by the 
plaintifis without interruption, peacefully, 
publicly and as of right for a period of over 
30 years ought to be traced to a lost grant. 
That disposes of the second and third points 
which -have been urged before us. 

As regards the last point, namely, that 
there cannot be an easement of necessity 
having regard to the fact that there is an 
alternative, although an inconvenient, way, 
the finding of the lower Appellate Court on 
this point is to be read as a whole. It is 
pointed out in the judgment of the lower 
Appellate Court that the alternative route, 
such as it is, is most inconvenient and im- 
passable all round the year. Further, it is 
pointed out that shrubs and water plants . 
grow luxuriantly at the place between 
stations Nos. 3 and 2 of the map making that 
portion of the tank extremely impassable. 
Having regard to those two findings it ig 
impossible to say that the judgment of the 
lower Court, so far as the question of, ease- 
ment of necessity is concerned, is wholly 
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“ wrong and the appeal should be allowed on 
this point even if the other points did not 
succeed. It is perfectly true that the general 
rule is that there cannot be an easement 
of necessity if there is an alternative route 
or way. But where the finding is that the 
alternative route is extremely impassable 
it amounts to this that the way which is 
claimed be the plaintiffs, and which is claim- 
ed by them as a way of necessity, is the only 
way available to them. 

On these findings it is impossible to 
uphold the contentions which have been 
urged before us. We are of opinion that the 
appeal should be dismissed with costs, 

B. N. & N. H. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
NOS. 1416, 1514 AND 15153 OF 1920. 
July 4, 1922. 
Present:—Justice Sir John Woodroffe, Er, 
and Mr. Justice Cuming, 
In No. 1416 OF 1920 
GOURI KUMARI DASI-—PLAINTIFF 
—APPELLANT 
Versus 
Srimali RAMANIMOVI DASI-—PLAINTIEF 
AND OTHER-—DEFENDANT— 
RESPONDENTS 
IN NO. I3:5 OF I920. 

GOURI KUMARI DASI— 
DEFENDANT No. 2—APPELLANT 
versus 
Srimaii RAMANIMOVI DASI—PrAINTIEFS 
AND ANOTHER— 

DEFENDANT NO. I—RESPONDENTS., 

In No. I514 Or 1020. 

GOURI KUMARI DASI—DEFENDANT 
NO. 2—APPRLLANT 
versus 
Srimatt RAMANIMOVI DASI 

e —=PLAINTIFF AND ANOTHER— 
DEFENDANT No. I—RESPONDENTS. 
Chavijable endowments—Debutter property— 
Devolution of office of shebait fixed deed— 
Donor, power of, to alter, e 


INDIAN CASES; | .. 


X75 


When a person creates a charitable endowment 
by a deed of gift apd makes himself the 
first Shebait and provides for the devolution 
of the office of Shebaitship in a certain way, he 
cannot make any change in the order of succes- 
sion of SAebait unless he has made a. reservation 
to that effect in the deed. 


Appeals against the decrees of the 
District Judge, Burdwan, dated the 31st 
of March 1920, reversing the decrees. of 
the Munsif, First Court, at that place, 
dated the 29th of January 1919. . 

Dr. Dwarhanath Mitter (with him Babu 
Bankim Chandra Mookerjee), for the Appel- 
lant.—My respectful submission is that the 
founder can alter the line of Shebatiship 
before it devolved upon the widows. 
And even admitting that the line of She- 
batiship couid not be altered by the founder 
unless the founder reserved a power in the 
deed of endowment to that effect, I sub- 
mit that there was such a reservation in the 
deed which authorised him to alter the 
Shebaitship. The founder was entitled to 
appoint his second wife as Shebait. Even ' 
if he could not so appoint ‘his second 
wife he could have validly appointed her 
to ‘act during his lifetime. | 

Babu Mohendra Nath Roy (with him 
Babus Gopendra Nath Das and Promotha- 
nath Bandopadhaya), for the Respondents.— 
The founder could not alter the line 
of succession to Shebaiiship unless there 
are express words of reservation in the deed 
of endowment. Reservation could only 
operate after death of the two widows 
and in default of sons, natural born 
or adopted. My learned friend cannot get 
behind the deed of 1915, and so the appeal 
must be dismissed. 

Dr. Mutter replied briefly. 


JUDGMENT.—These are three appeals 
Nos. 1416, 1514 and 1515 0f 1920, which 
are analogous, though a question arises 
in the second and the third appeal as’ 
to whether an appeal lies, a question which 
does not ariseein the first appeal. e 

The first appeal arises out of a suit^brought 
by the second wife of one Uma Charan 
Dey for recovery of rent. An objection 
was taken by the defendants in that 
suit that the plaintifis-appellants had no 
title to sue as the Skebait and that the 
title of Shebait was in the elder widow of 
Uma Charan Dey, Uia  Cliáran Dey. 
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xecuted a deed of gift in respect of his 
moveable: and . immoveable. properties 
constituting thé saine Debuiter in the year 
Igr3 and making himself the first S/ebait. 
That document.provided for the devolu- 
tion of the office of. Shebaiiships as fol- 
lows :—'' After my demise my eldest wife 
Stimati Raman Kumari Desi shall be the 
Shébait of the deities and after her my 
youngest wifé Sati Gouti Kumari Dasi 
shall be the Shebait. After the death of 
my both wivés, if there be ary son born 
from the’ wornb of my said wives, then 
that son will be the Shebait, and for wart 
of that if I take any son as daitak the said 
(tattak, son shall be Shebast. If through 
misfortune there be no son born of me 
and in case I could not take a son as 
dattak then the Shebazt or Shebatts selected 
by me, by a Will or any other document 
of my properties he or they shall be She- 
baits. The Debutter properties will be man- 
aged by tlie Shebaits after me." Now, it 
is clear law that Uma Charan Dey. could 
not make any changé in the order of succés- 
sioti of Shebaits unless he had miade Tte- 
Setvdtion to that effect in the deed, aiid 
the question befote us in this appeal is 
Whether, upon a true construction of this 
docüiett, there had or had mot been such 
a reservation as entitled him to appoitit 
as hé subséquently did his "second wife 
as Shebuits. In my opinion he had no 
authority to appoint his second wife as 
Sfiebait..a8 he did in the yeat 1917. , Upon 
the construction of this document I think 
that after the déath of Uma Charan Dev 
his éldest wife was to be the Shebaii and 
after hef his younger Wife and after the 
death of both of them either the natural 
son or the adepted son of the creator of 
the trust, and itis only after the two wives 
had taken in the order mentioned in the 
doócüment and in the absence of any natural 
öt adopted son that provision, Was made 
iñ the deed for Selection of a Schal In 
ñiy wiem, therefore, Uia Charan Dey was 
not compéfent to piss över the eldest 
wife, who was the Shiebait wiider the deed 
of. TOTS. aiid to indie an appointment iii 
favoür of tlie younger wife by the deed of 
1017 
l Bat then it i$ Said that fof I9 monthé 
Gf thé period fos, which rent is “Claimed 
the rent acefüed due dung the lifetime 
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of Uma Charan Dev. it is then ar- 
gued that even if Uma Charan Dey 
could not validly appoint his second wife 
to succeed him after his death he might 
have appointed his second wife to act dur- 
ing his lifetime. Assuming that he 
could have done this and assuming that 
the plaintiff-appellant could have during the 
lifetime of Uma Charan sued to recover 
cn behalf of the deity the rent accruiiig 
due during the lifetime of Uma Charan 
Dey we.have it as a fact that no such 
suit was brought. Now, there is an 
arrear of rent for the period as mentioned. 
The question arises, who is entitled to 
sue for recovery of such arrears, whichin- . 
volves the discussion of thé question with 
which I have already dealt and the answer 
to which is that only the senior widow 
can sue to recover such rent on behalf 
of the deity. | 

Therefore, in my opinign this appeal 
fails and must be dismissed with costs. 

As regards two other appeals a fur 
ther objection is taken on the ground that 
no second appeal lies and I am dis- 
posed to think that there are some 
grounds for this'contention. But it is not 
necessary to decide this question; because 
on the merits the two appeals must fail 
for the reasons which I have given in deal 


.ing with.the construction of the deed of 


dedication in the first appeal. The second 
and third appeals are also dismissed with 
costs. l 
The connected Rules are discharged, no 
order is made as regards the costs of these 
Rules. o 
B. N. Appeais dismissed. 
Rule discharged. 
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BENI MADHAB ROY V. KRISHNA KAMINI GUPTA. 


CALCUTTA: HIGH COURT. 
' APPEAL FROM APPELLATE DECREE NO.1320 
OF IQIQ. 
July 28, 1921. 

Preseni;—Sir Lancelot Sanderson, KT., Chief 
Justice, and Mr. Justice Chotzner. 
BENI MADHAB ROY AND oTHERS—DE- 
FENDANTS-—APPELLANTS 

; VEVSUS 
KRISHNA -KAMINI GUPTA-—PrAINT- 
IFF— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885). s. 52 (1) 
(b)— Rent suit—Tenant disclaiming liability until 
enquiry as to reduction of vent— Procedure. 

Where in a suit for rent the defendant claims 
a reduction of rent by reason of the fact that he 
was not put in possession of all the property and 
contends that he cannot be made liable for the 
rent until an enquiry has been made as to what 
reduction should be made upon a proper appor- 
tionment, section 52 (1) (b) of the Bengal Tenancy 
Act is applicable, and it is open to the Court to 
enter upon an inquiry as to what deduction of 
rent should be made in respect of the deficiency in 
the area, [p. 178, col. 1,] 

Appeal against the decree of the District 
Judge of Pabna and Bogra, dated the 21st 
March 1919, affirming that of the Sub- 
‘ordinate Judge, Second Court, at Pabna, 
dated the 31st January r9r;. 

Babu Atul Chandra Gupta, for the appel- 
lants. 

Babu Girija Prasanna Sanyal, for 
Respondent. 


the 


| JUDGMENT. 

Sanderson, C..J.—This is a second Appeal 
from the judgment of the learned District 
Judge of Pabna. 

The suit was brought by the plaintiff 
to recover rent in respect of a putni lease 
for a petiod from May 1912 to August 1915. 
There was a lease at a fixed rate of rent 
of Rs. 300 per annum of 12 items of prop- 
erty; but when the defendants, the tenants, 
went into possession it was found that 
they could not get possession of 2 items 
of property which were referred to in the 
judgment as mehals Nos. 7 and 8, and 
it turned out that these two  mehals were 
the subject-matter of another puint which 
had been granted by one of the plaintiff’s 
predecessors, the plaintiff herself being 
a purda-nashin lady. Both the Courts 
have found that it was purely a mistake 
and that the plaintiff intended bona fide 
to grant a lease of the 12 items of property 
and she sued for the full amount of the 
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rent reserved by the lease. She succeeded 
in recovering in the First Court a reduced 
amount of rent: The learned Munsif held 
as follows: “The suit is decreed in part 
with interest at 6 per cent per annum; 
a calculation will be made of the sum--— 
due for rent at Rs. 300 less Rs. 3-10-0 a year 
for the period in suit with interest at 12 


. per cent per annum as agreed upon in the 


lease; Rs. 47-I-o with interest at 12 
per cent per annUm fron 16th Falgoon 
1318, the date of the lease to the date of 
the suit will be deducted from the amount 
arrived at on the basis given above and the 
plaintiff will havea decree for the balance, 
with half the proportionate costs. " 
Thereupon, the defendants appealed to 
the learned District Judge ; and he upheld 
the decision of the learned Munsif. The 
argument which was presented to the learn- 
ed Judge was that inasmuch as the plaint- 
iff, the landlord, was not able to put the 
defendants tenants into possession of all 
the properties which were ithe 
subject-matter of the lease, either the 
lease was totally void or, at all events, 
the liability to pay rent was suspended 
until the plaintiff put the defendants 
into possession of the two mehals Nos, 7 
and 8. The learned Judge came to the 
conclusion that under section 52 of the 
Bengal Tenancy Áct the tenants were en- 
titled to a reduction of rent for any diminu- 
tion of area and that there was no law that 
the tenant might withhold payment of 
rent 'altogether Lecause .of a diminution 
of the area of the tenure. “I agree in the 
conclusion at which the learned Judge 
arrived. But I prefer to put the reasons 


.of my conclusion in a different way to that 


in which the learned Judge put it, - In 
my judgment, the decision in this case rests 
upon the facts which are peculiar to this 
case. In my judgment, by thetr written 
defence the defendants claimed that there 
should be a reduction of rent by reason 
of the fact that they had not been put into 
possession of mehals Nos. 7 and 8 and that 
the rent should be apportioned *by the 
Court which tried the suit. The learned 
Vakil, who appeared for the defendants, 
contested the propcsition that the defend- 
ants had asked for a reduction, but he. 
agreed that if this Court were to hold that 
the true position was that the defendants 
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had asked for a reduction, then section 
52 of the Bengal Tenancy Act would apply. 
In my judgment, thé proper construction 
to put upon the written statement is 
that the defendants were contending that 
they could not be made liable for the rent 
until.an enquiry had been made as to what 
reduction should be made upon a proper 
apportionment. Consequently, in my judg- 
ment, section 52 (1) (b) of the Bengal 
Tenancy Act was applicable and it was 
open to the Court to enter upon an enquiry 
. as to what deduction of rent should be 
made in respect of the deficiency in the 
area to which I, have already referred. 

The learned Vakil for the defendants 
further pointed out that the reduction 
"which was in tact made in the lower Courts 
was not made in favour of the defendants 
upon measurement of the area which was 
in deficiency, but that it was calculated 
in another way: and he claimed a remand 
of this case to the lower Court in order 
that that. reduction should be ascertained 
by way of measurement. In my judgment 
the defendants are entitled to that. 

I regard it as a misfortune that the par- 
ties are not able to agree as to what the 
reduction should be. It may be that after 
the parties have heard the result of this 
appeal and have received the advice, which 
the learned Vakils will give them, reason 
may enter into their heads and they may 
agree as to what the reduction should be, 
so that there may not be any more. money 
spent upon this litigation. But if” they 
do not agree, then we direct that the case 
should be remanded to the lcwer Appel- 
late Court in order that ét may assess the 


seduction which ought to be allowed to, 


the. défendants, in accordance ‘with the 
provisions of section 52 (I) (6) of the 
Bengal Tenancy Act: the plaintiff will 
be entitled to recover the rent specified 
in the lease subject to such deduction as 
may be agreed upon or as may, be found 
by the lower Appellate Court on remand. 

< We further direct that the defendants 
tenants “should deposit in the Court below 
the sum of Rupees one thousand which 
would represent a portion of the rent due 
from the defendants to the plaintiff in res- 
pect of the period referred to in the claim. 
The amount is to be deposited in the lower 
Appellate; Court. within a month from the 
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receipt of the record by that Court and wil ` 
be subject to the order of the learned Judge. ' 
In the event of that money not being de- 
posited within the time fixed, this appeal 
will stand dismissed. ST 
We make no order as to the costs of this 
appeal. The costs of the lower Courts both 
before and after the remand will be in the 
discretion of the lower Appellate Court. 
“We direct that the record be sent down 
as soon as possible. 
' Ohoizner, J.—I agree. 


W. C. A. Case remanded. 


BOMBAY HIGH COURT. 
ORIGINAL Civi, JURISDICTION APPEAL No. 
. 25 OF I922,in Suir No. 5104 oF 1921. 
; August 2, . 1922. l 
Present -—Sir Lallubhai Shah, Kt., Acting 
Chief Justice, and Mr. Justice Pratt. 
RATANBAI RUSTAMJI DADACHANJI. 
PLAINTIFF— APPELLANT x 
VETSUS, . 
CAWASJI EDALJI DADACHANJI AND 
OTHERS—DEFENDANTS— RESPONDENTS. 
Wil, construction of—General rule—Succession 
Act (X of 1865), s.107, Exception—Bequesi— 
Vesting of interest. 


a 
1 


The general rule of Jaw as to a Willis to. ascer- 
tain the intention of the testator as declared by him, 
and apparent in the words of the Will, and to give 
effect to this intention so far as, and, as nearly 
as may be, consistent with law. [p. 180, col. zl 

Dinbai v. K. B..Nusserwanjt Rustomji, 69 Ind., 
Cas. 323; (1922) M.W.N. 787; (1922) A. I. R. (P.C.) 
311; 4 U. P. L. R. (P. C) 105; 17 Ic W. 174 
(P. C.), referred to.” i ! 

To: construe one Will by reference to expressions 
of,more or less doubtful import to be found in, 
other Wills is for the mostpart an unprofitable. 
exercise. [p. 180, col. 1.] ` 
_ Norendra Nath Sarcar v. Kamalbasini Dasi,- 
23 I. A. 18 at p. 26; 23 C. 563; 6 Sar. P. 
C. J. 667; 6 M. L. J. 71; 12 Ind. Dec. (N. $) 374 
(P.C), Bhagabati Barmanya v. Kali Charan Singh, 
10 Ind. Cas. 641; 38 I. A. 54 at p. 65; 15 C. W. N.. 
393; 9 M. L. T. 4311; 33 C. L. J. 834 ; 21 M. L. J.. 
387; 8 A. L. J. 433; 13 Bom. L. R. 375; 38 C.. 
408; (1911) 2 M. W. N. 295 (P. C.), referred to. 

A Parsi whose wife was in the family way made. ` 
a Will which, after recounting legacies in favour- 


of various persons ahd declaring the brother of. - 
e 
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"Whatever child may be born of my wife, who is 
in the family way, my executor shall bring up. 
and maintain the same. 
shall defray all expenses in connection therewith 
out of my property and effects. And he shall. 
maintain the family. Should a daughter be 
born of the womb of my wife, ' she 
shall be brought up and maintained and shall 
be educated properly, and my executor or after his 
death his executors or executrixes shall, after 
making outlays in accordance with iny 
circumstances, get her married at a proper place 
De, ina suitable family). Should a son be born 
he also shall be cherished and maintained, and 
educated and brought up. And when he comes 
of age my executor or after his death his 
executors shall make over the whole of my re- 
maining properties to the said son.” The Will 
further said that if the child died a minor and the 
wife was not willing to live with the family, she 
should be paid a certain sum, but that under no 
circumstance whatever was she to have any other 


right over the testator’s estate and effects. Finally, 


thé Will wound up by saying, "Should (any V arsa) 
in respect of the above matters become null 
(and void) through objections connected with any 
law. whatever or in any other way, then I be- 
queath all those ‘Varsas’ to my said. executor." 
The widow gave bitth to a son and then the testator 
died. The son also died a minor, and the widow 
claimed that the property, subject to the legacies, 
became vested in interest in the son under the 
Exception to section 107 of the Succession Act, 
and that, she, being her son's heir, was entitled 
to the same: 

Held, (1) that it was clear that the intention 
of the testator was that the property, subject 
to the other legacies, should go to his son in the 
first instance, and if that failed on account of the 
son's death before attaining majority, the property 
shoukl go to his brother, but that it should not go 
to his wife in any event; [p. 185, col. 1.] 

(2) that, however, although the testator thus 
meant the vesting: of the estate to be contingent 
on the son’s attaining majority, the provisions 
about his maintenance brought the case within 
the Exception to section 107 of the Succession 
Act, which being a provision of law must be given 


effect to, even though it tended to defeat the inten-' 


tion of the testator; [p. 185, cols. 1 & 2.] 
(3) that the property was vested in interest in 
the son, thatit was not divested on his death 


under any clause of the Will, aud that the 
mother, às his heir, was entitled to succeed to 
the same. lp. 184, col. 2.] 


The fact that a Will gives the executor the powet 
to spend part of the corpus, if necessary, is not 
sufficient to repel the application of the 
Exception to section 107 of the Succession Act, if 
the seme is otherwise applicable. [p. 184, col. 2:] . 


Appeal from the Judgment of Mr. Justice 
Kanga. 

Mr. Dara S. md for the Appellant. 

Mz. Jayakar with] him Messrs Jinnah and 
Coyajee), for Respondent No. x. 
2D 2 Ms. Pendse, for Respondent No.. Ki 


And iny said executor. 


‘Shah, Actg. C. J.— This: is ar appeal. from 

a judgnrert of Mr. Justice Kanga. The 
Originating Summons, which hes given rise 
to this appeal, was taken out by Ratanbai, 
the widow cf Rustomji Edaljee Dadachan- 
jee, for the Construction of a Will, dated 
Tebruaty 10, 1013, made by her husband, 
who died on Tuly 17, 1913. When he made 
his Will in February his wife was pregnant 
and she gave birth to a són on May 27, 
roI3. ‘Ihe infant died on Tuly 2nd, i914. 
The defendant Nc. r'is the brother of the 
deceased Rustomji and the sole executor 
under the Will. Defendant No. 2 , ‘who 
was subsquently joined, is the daughter 
of Rustomji by another wife who had pre- 
deceased him. "The defendant No. 7, took 
out Probate of the Will on October 3, r0r3. 
The Probate with a copy of the original 
Will, which is written, iri the 'Gujarati 
language, and its translation' is, , marked 
Ex hibit A. The questions that were ' raised 
in the Summons were these /— - |” 
(ri Whether under ‘the Will- -of Rustomi 
Edalji the bequest of the ‘residue of his 
estate to his son was vested in interest 
at the date of the testator’s death or was 
cofitingent on the said son attaining the 
age of majority ° , 

(2) Whether if thé bequest was vest- 
ed it was divested by the death of the said 
son before attairing the age of majority ? 

(3) Whether the plaintiff as the heir of 
the said son is entitled to the said bequest ? 
and 

(4) Whéther the estate of the said Rus- 
tomji Edalji Dadachanjee should be ad 
ministered by afd under the directions of 
this Hon'ble Court ? 

The fifth question was subsequently add- 
ed which is as follows:—  . 

(5) In the évent-of the bequest of the 
residue Tor the son being held to be con- 
tingent, whether the first defendant is en- 
titled to the residue under the said Will 
or whether the testator died intestate as 
to’ his Leider estate 4 : 

The learned Judge was of opinion that 
the bequest of the residue of his estate 
in favour of his son was contingent on the 
said son attaining the age of majority, 

SE he second question aid not survi ve for 
consideration. - i 
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The answer to the third question really 
depended upon the ,answer to the first 
question, and the question was answered 
in the negative. 

The fourth question as to the direction 
to administer the estate was also answered 
in the negative, and. it was held as regards 
the fifth question that the first defend- 
ant was entitled to the residue of the 
estate. 

In the appeal before us the same questions 
have been  re-agitated, and the most 
important question among them is the 
first question whether the  bequest in 
, favour of the son was contingent or vested 
‘in interest. The other question is whether 
under the residuary clause the executor 
got the estate subject to the payment of the 
legacies mentioned in the Will. 

In the course of the argument several 
English cases were cited. but it seems to 
me that the questions, so far as they re- 
late to the construction of the Will, must 
be answered with reference to the terms of 
this particular Will. It is hardly necessary 
to point out that the reference to the Eng- 
lish decisions cannot be of any help on 
those questions. Their Lordships of the 
Privy Council point out in Norendra Nath 
Sarcay v. Kamalbasint Dasi (x) that “ to con- 
strue one Will by reference to expressions 
of more or less doubtful import to be found 
in other Wills is for the most part, an unpro- 
fitable exercise," and they further point out 
that ''to search and sift the heaps of cases 
on Wills which cumber our English Law Re- 
ports, in order to understand and inter- 
pret Wills of people speaking a different 
tongue, trained in differentfhabits of thought, 


and brought up under different condi- . 


tions of life, seems almost absurd." To 
the same effect are the observations in 
Bhagabatt Barmanya v. Kali. Charan Singh 
(2) and these observations are emphasised 
in the recent decision of Dobai v. K. B. 
Nusserwanjt Rustomji in Privy. Council 
Appeal No. 47, of 1921, not yet reported.* 
(I) 2g I. A. 18 at p. 26; 23 C. $53; 6 Sar. P. 
C. Ja ‘6M. L. J. 71; 12 Ind. Dec. (N. S) 374 


Pec 

(2) ro Ind, Cas. 641; 38 I. A. 54 at p. 65; rs 
C. W. N. 393; 9 M. I. T. 411; 13 C. L. J. 834; 
. J. 387; 8 A. L. J. 433; 13 Bom. L. R 
375; (38 C. 468; (1911) 2 M. W.N. 295 (P. o 

#Since reported in 69 Ind. Cas. 323; (1922) M. W. 
N. 787; (1972) A I. R. (P.C) 314 UL P. I. R. 
(P. C.) 105, 17 J. W, 174 (P. C.) —[Ed.) 


In dealing with the construction of the wit 
l propose to confine my attention, as far 
as possible, to the terms of this Will. In 
the case of D:inba? v. K. B. Nusserwanjt 
Rusiomjt the general principle is stated in 
these terms: “The rule of law is to ascer- 
tain the intention of the testator as 
declared by him, and apparent in the 
words of his Will, and to give effect to this 
intention so far as, and, as nearly as may 
be, consistent with law.’ 


The Will in question was made by a Parsi 
gentleman who left considerable moveable 
and immoveable properties in Bombay, 
Deolali, Nasik, ‘Therwadi and Naosari, 
and a flourishing business in Bombay. 
It is written, as I have said, in the Gujarati 
language and in the handwriting of 
the testator himself. He does not appear 
to have consulted any lawyer, and on its 
face it is a Will written bya layman. As 
regards the translation of this Willin the 
Trial Court there was some difference bet- 
ween the parties but ultimately the learned 
Judge accepted the translation of the Will 
which was attached to the Probate. That 
is the translation which has been referred 


toin the course of the arguments before us, 


and that is the translation to which I shall 
refer. I may also mention that I have 
referred to the original Will which is in 
Gujarati, and derived such assistance as 
the perusal of a document of 
this nature in the original may give; but 
I may say generally that the sense of the 
original is fairly conveyed almost on all 
points in controversy in the translation 
to which I have referred. 

It wil be convenient to set forth the 
material parts of the Will before proceeding 
to deal with the «questions which have 
been raised in the argument before us. It 
may be mentioned that though the para- 
graphs are numbered in the translation 
and in the copy of the Will there are no 
paragraphs in the original. 

The testator has appointed his brother, 
Dr. Cawasji Edalji Dadachanjee, as the sole 
executor. 

In the fourth clause the testator directs 
that after thirteen months have elapsed 
after his death the legacies (the word used 
for that in the original is ‘Varsa)’ shal 
be paid without interest and that none o! 


‘tenance of 
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his heirs was to raise any objections there- 
to, and that if any of them raise any objec- 
tion the legacies shall not be paid to them. 

The next paragraph, which appears as 
paragraph 5 in thetranslation, is very im- 
portant and runs as follows:— 

"My present surviving wife, Ratanbai,is 
now in the family way. And she has ex- 
pressed in my presence her free will and 
accord to live as à member of the family 
with my executor (7. e.,) my elder, (or eldest) 
brother, Doctor Cawasji Edalji Dadachanji. 
As to whatever children ? (child) there may 
be born of her womb, my brother shall bring 
up and maintain the same. And my said 
executor shall defray all the expenses in 
connection therewith out of my property 
and effects. And he shall maintain the 
family. (The expression) maintenance 
of the family includes that of the main- 
my said executor also. 


‘Should a daughter be born of the womb 


place ue, in a stitaple family). 


of my wife Ratanbai, she shall be brought 
üp and maintained and shall be educated 
properly, and my executor, or after his death 
his executors or executrixes, shall, after 
making outlays in accordance with my 
circumstances, gether married at a proper 
Should 
a son be born he also shall be cherished 
and maintained, and educated and brought 
up. And when he comes of age my exe- 
cutor, or after his death his execuirixes, 
shall make over the whole of my remain- 
ing properties to the said son. Should the 
child (whether daughter or son born of 
the womb ot my wile, die in tender age, 
i.e., a minor, and should my wife for any 
reason whatever be unwilling to live as 
a member of the family with my executor, 
then my executor shall out of my property 
purchase Bonds for Rs. 5,000 bearing 1n- 
terest at 4 per cent, at the market rate 
and shall transfer the same to the name ot 
my said wife, Ratanbai. "` 


In the sixth paragraph the interest iu 
the Bonds which are referred to at the 
end of the above paragraph is absolute- 
ly given to his wife. 

In the next following paragraph cer- 
tain furniture and effects and pots and 
pans belonging to the testator have been 


given to his wife absolutely. The testa-. 


tor further provides as follows :— 


“ Except this my said wife Ratanbai shall 
have no right over my estate and effects 
for maintenance or (fo right) of any kind 
whatever or shall have (no right) even to 
her funeral (and ` subsequeirft) expenses 
(being paid by my estate). This arrange- 
ment (or provision) has been made at the 
desire of the said Ratanbai herself.” She 
is also given the ornaments or trinkets, 
clothes, and wearing apparel made for 
her. 

In the next paragraph the testator pro- 
vides for the funeral expenses of his mother- 
in-law and directs certain legacy to be given 
to his daughter Dehebanu by his prede- 
ceased wife. Then he provides that 
“isave and) except this my daughter 
Dehebanu shall not have any right to or 
interest in my property whatever the same 
may be or wherever the same may be 
situated.” 

Then he gives certain legacy to his fe-. 
male Mukadam Muktibai Bhikaji Jayakar. 

He also gives a legacy of Rs. 3,000 to his 
sister Avabai, and the same sum to 
his other si;ter Bai Bachubai. 

He provides then for outlays in connec- 
tion with his death at the discretion of his 
executor. 

Then he provides for the withdrawal 
of his moneys from his business at the dis- 
cretion of his executor. 

In paragraph 14 the testator provides 
as follows :— 

“ After having defrayed all the household 
exparfses out of the income of my Puy 
(property), as to whatever there may re- 
main over, my executor shall, if he thinks 
proper , exp2-nd tie same in giving encours 


.agement to education and the works of 


Science and arts as well as in erecting 
troughs for cows (and) cattle to drink water 
from. In case my executor should not 
do that he has absolute authority to do so. 
If he likes he may make outlays in this 
manner or he may not even make the same.” 


In paragraph 15 he makes'a certain be- 
quest in favour of his brother and pro- 
vides that he shall be the absolute owner 
of the interest in tnose properties. 

Though in the translation under clause 
16 there are two paragraphs, in the origi- - 
nalit is allin one paragraph, and he 
provides in that paragraph as follows :— 
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“ As to the whole of the effects and fur- 
niture, chattles in my house and the goods 
atid property whatever there may remain 
over after payment of the above. ' Varsas’ 
I bequeath the same to my said executor, " 

in paragraph 18 the testator further 
says :— 

1 Should (any Varsa) in respect of. the 
. above matters become null (and. void) 
through objections connected with any 
law whatever or in any other way, then I 
becueath all those ' Varasas' to my said 
executor. "`, 

It is contended on behalf of the widow 
that under clause 5 the bequest in favour 
of the sou was vested in interest at the 
death of the testator and that as the in- 
fant son suryived the testator the proper- 
ty must go oh the death of the son accord- 
ing to the rule of Parsi Instestate Succes- 
sion to the heir of the infant son. It 
is contended that having ` regard 
. to the provisions of section 100 of the In- 
dian Succession Act there is a bequest in 
favour of the son which is not in any 
Sense contingent upon his attaining the 
age of majority but which only specifies 
the time for the delivery of possession of 
the property in question. It is further con- 
tended that even if the bequest in favour 
of the son be treated as contingent on his 
àttaining" the age of majority, in view of 
the provisions in the Will as to the main- 
tenance of theson the case falls within the 
Exception to section 107,and that, as.in 
substance either the whole or part o the 
income, or the whole of the income with 


a part of the corpus is to be used for the 


benefit of the son, the case is clearly covered 
by the Exception. 

On the other hand, on behalf of respond- 
ent: No. I, it is . argued that the bequest 


in terms is contingent as there are no words. 


of prior gift to the son but there is only 


provision to hand over the próperty to his 


son “when he (the son) comes 'of age, 

and that section ro6 of the- Indiar Succes- 
sion Act does not apply but section 107 
would” apply. It is also contended that 


. the Exception to section 107 would have no. 
application, as the provision as to main- 


tenance does not mean Lat any income 
of any part of the income as such je to 
bé-applied for the benefit of the son; and 


ra E 


‘farther, that even te oo PAE be read: 


‘be allowed: I 


in that sense, it is capable of being read 
as indicating a direction that even more 
than the income may be spent for the bene- 


fit of the son which would take the 


case out of the Exception. Apart from 
the effect of the Exception to section 107 
of the Indian Succession Act, it seems to 
me on a fair reading of clause 5 of the, Will 
that the bequest in favour of the sons is 
contingent. As provided in section. I07, 
a legacy bequeathed in case a specified 
uncertain event shall happen does not vest 
until that event happens. The opera- 
tive words here are: “and when he comes 
of age my executor or after his death his 
executor or executrixes shall make over 
the whole of my remaining properties. to 
the said son. I may mention here 
that this sentence which appears as a sepa- 


rate sentence in the translation from the 


preceding one is really all one in the ori- 


ginal and there is no full point in the ori- 


ginal after the words “brought up." | 
It is contended that the word used is 
‘tvare, which would indicate, by — necess- 
ary implication the use of the cor- 
relative term "iere" meaning "eben" 
and not ‘to,’ which by the same 
process would imply the use of ‘Jo’ 
corresponding to the | English Word 
‘if’ It is contended on, behalf of the 
appellant that if the gift was dependent 
upon the happening of that uncertain 
event the word to be used in the Gujarati 
language would be ‘to’ and not roses 1 
do not think, however, that in view of Iilus- 
tration (b) to section rog which in ‘terms 
refers to the expressions "in case he shall 
attain the age of 18," and “ when he shall 
attain the age of 18, " this contention could 
admit that the word 
‘“vare’ in the Gujarati language and “when” 
in the English language would not be so 
strong as the words ‘to’ and ‘if,’ but it is 
possible and not by any means uncommon 
to use the word to indicate the same sense 
as the word ‘if’. Any hesitation that I 
might feel in deciding this point is removed 
by the words used in “the following sentence. 
The testator uses these words.—" Should 
the child (whether) daughter or son born 
of the womb of my wife die in tender age - 
(4, a minor." The important words : 


jn Gujarati are 'agarjo” which would mean 


"4f, How ever. The. trans slation corrvey§ 
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the same sense. I have no doubt in my 
„mind that the testator, when he wrote 
that clause, had before his mind the con- 
tingency of the son or the daughter 
dying before attaining majority, and when 

e refers in the previous sentence tq the 
period when the son was to get the 
property, I have no doubtin my mind that 
he really means ' ‘in the event of his attainng 
majority " I have given my best considera- 
tion to the arguments on behalf of the appel- 
lant on this point, but on the wording 
of the Will I do not think that the bequest 
could be read as implying a prior gift to 
the son, nor can I think that the words, 
which I have referred to, indicate only the 
ime when the property was to be handed 
over to him. So far as the intention of 
the testator is indicated by the language 
used by him, I think that the appellant’s 
contention cannot be accepted. I may 
mention that this becomes clear from 
the further provision in paragraph 7 that 
his wife Ratanbai shall have no right over 
his estate and effects beyond those which 
are given to her under the Will. This also 
indicates to my mind that the bequest 
to the son was intended by the testator to 
be contingent, To that extent I am in 
agreement with the view taken by the 
Trial Court. 

The question, however, whether the other 
provisions in the same paragraph hring 
the case within the Exception to section 
I07'is far more difficult. The material 
clauses on that point are, first, “ As to 
whatever «children (child) there may be 
‘born of her womb my brother shall bring 
up and maintain the same. And my said 
executor shall defray all the expenses in 
‘connection therewith out of my property 
and effects. And he shall maintain the 
family. (The expression) maintenance of the 
family includes that of the maintenance 
.of my said executor also." Then, after 
making provision for the daughter, 
if one be born, the testator provides: 
- * Should a son be born he also shall be 
cherished and “maintained, and educated 
and brought up.” And then follows the 
bequest. ‘Those words providing for the 
maintenance and br ringing up of the child- 
‘ren , and the son in particular, indicate 
to my mind that the testator had. clearly 


before him the; desire to make provision 


for bringing üp, maintaining and educat- 
ing his boy. I am not referring to the 
provisions as to the daughter because no 
daughter was born. “These provisions in- 
dicate to my mind that there is a direction 
to the executor that he shall apply the in- ^ 


.come, or so much of it as may be necessary, 
for the benefit of the infant son, 


It is 


true that the word “income” is not used 


expressly, but in substanceit is clear that 


the income was to be used for the purpose 
of the maintenance of the boy and all the 


.other persons indicated in that clause. 


That would involve a direction to the 
executor fo apply a part of the income 
for the benefit of the infant son. That 
the testator had, the “income” in view 
is tọ a ċertain extent apparent form the 
expression used in paragraph 14. He 
uses the word ‘oupa’, i. e. income, and 
provides that after having defrayed all 
the household expenses out of the income 
of his "bunn or property, as to whatever 
there may remain over it may be spent 
by the executor for educational and other 
purposes at his discretion. I am not Se 
that the testator really used the word ` 
come’there in the sense of d e 
as distinzuished from the ‘corpus.’ It is 
possible that he meant the whole of the 
corpus with the income as realized by the 
executor. The word used, however, in 
Gujarati, which has been correctly rendered 
in English by the word ‘ income’, indicates 
ordinarily and primarily income as dis 
tinguished from the corpus, and the testa-. 
tor evidently contemplated that tte 
maintenance of the family including the 
maintenance of the son was to be out of 
his estate. I do mot think that it is essen- 
tial for the application of the Exception 
that the direction to the executor should 
in terms refer to ‘income’ or a part of it; 
It is sufficient, in my opinion, if in substance 
that meaning is indicated , and I find-it 
difficult to avoid the inference that that 
was really the meaning of the testator. 
It remains to deal with the further. cons 
tention that ¢hese provisions'as to nmintes 
nance are not. in terms limited to the. ini 
come but they may extend to the use of the: 
corpus. It is quite true that under ‘the 
provisions of the Willthe expenses incurred: 
for the maintenance of .the son and other 
persons may go.beyond, the income, Jit 


| 


the income, 
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“that would not be sufücient to take the 


case out of the Exception. This is by no 


“means an easy point. Though it has been 


urged on behalf of respondent No. r that, 
if the direction to the executor is to use the 
property for the benefit ot the legatee, so 
as to include the power to exceed the in- 
come, the Exception would not apply. 
No authority has been cited on his behalf 
in support of that proposition, and on prin- 
ciple I am unable to see any reason why 
the direction to use the property, including 
primarily for the main- 
tenance ol his son should not be sufh- 
cient to bring the case within the Excep- 
tion. I recognise that this view of the 
Exception to section 107 would tend to 
defeat to a large extent the intentions of 
the testator as I gather them from the lan- 
guage used by him. But I am unable to 
see my way to hold that these provisions 
as to maintenance of the family and of the 


'son are insufficient to bring the case within 


the Exception to section 107, The 
ignorance of the testator as to what con- 


‘stitutes the vesting of legacies may lead to 


the use of language which may tend to de- 


feat at times the intentions which he has 
most at heart. This case appears to me 
to be of that type. It is needless to refer 
to any of the cases which have been cited. 
1 rest my decision upon the meaning of 
the words used in the Will and upon the 
application of the Exception to sec- 
tion 107 to the provisions of the Will as 


JL understand them. On this point | am 


unable to agree with the view taken by the 
lower Court. After referring to certain 
English decisions the learned Judge has 


‘come to the conclusion that the Exception 


to section 107 does not apply, because the 
provisions as to maintenance do not refer 
to the whole income but to a. part of it, 
aud, secondly, because those provisions 
are wide enough to include the power to 
the executor to spend the corpus also. As 
regards the first point, it seems to me that 
the rule ceferrgd to in the English decisions 
would? not apply, because the Exception 
here in terms refers not only to the whole 
income but to a part of the income as 
well, Where the provisions in the Will 
amount to a direction to spend a part of 
the income for the benefit of the legatee, 
it would be sufficient to bring the case 


within the Exception. As regards the 
power of the executor to spend a part of the 
corpus, if necessary, I do not think that 
it is sufficient to repel the application of 
the’ Exception, if it otherwise applies. I 
think, therefore, that the first question 
should be answered in the sense that the 
bequest in favour of the son was vested 
in interest at the date of the testator’s 
death. 

The second question which did not arise 
in the view which the learned Judge below 
took of the first question, it is enough to 
say that there is no divesting clause in the 
Will, and the only clause which may 
possibly be referred.to as divesting the 
estate vested in the son would be the clause 
relating to the bequest of Bonds worth 
Rs. 5,000 in favour of his wife in case the 
son died before attaining majority. But 
the simple answer is that, really speaking, 
there is no divesting clause. The inten- 
tion, as I have already said, of the testator 
undoubtedly was that the property on 
the death of the son, if he died a minor, 
should not go to the widow. But that is 
an intention which, if the bequest is vested, 
is defeated by the operation of law, and 
the situation cannot be saved by reading 
that clause as divesting the estate which, 
on the application of the provisions of sec- 
tion 107, must be treated as vested. I 
would answer it in the negative. 

As to the third question, if the bequest 
was vested in the son, it would go to his 
representatives after his death. Until the 
Letters of Administration are taken out it 
is difficult to say that the plaintiff is his 
representative, in view of the provisions 
of section r9o of the Indian Succession Act. 
At the same time it is clear that the plaint- 
iff would bethe heir of the infant son 
according to the rules of intestate succession 
among Parsis under Act XXI of 1865. 
That questioun may be answered in the - 
affirmative subject to the proviso that 
the Letters of Administration are obtained. 

As regards the fifth question, I think 
that if the bequest of the residue in favour 
of the son be held to be contingent the. 
residue goes to the executor as provided 
in clause 16 of the Will. It has been contend- 
ed before us that even if the bequest in * 
favour of the son be held to be contingent, 
the words used in clause 16 are insufficient 
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to give the residue of the estate to the exe- 
cutor. I am, however, unable to except 
this contention. It seems that the inter- 
pretation of this clause was much debated 
in the lower Court, and it has been 
also debated before us; but I do not feel 
any such difficulty as was felt in the lower 
Court. I do not see any need to read this 
clause as preceding clause 5. I am content 
to read it, as it should be read, as coming 
at the place inthe Will where it occurs. 
Ihe natural explanation of the somewhat 
defective wording appears to me to be 
that when the testator came to pro- 
vide for the residue in favour of the execu- 
tor he really forgot to add the words 
“in case the son died before attaining majo- 
rity,” which he had inserted in clause 5 while 
providing for the particular bequest in 
favour of his wife. If he had put in those 
words there would not have been the 
slightest doubt. But in effect that is the 
meaning of the words used. I have no 
hesitation in rejecting the contention that 
the expression ''the effects and furniture, 
chattles in my house and the goods and 
property whatever there may remain 
over after paying the Varsas” is 
not correctly translated , and that the true 
meaning of the expression used is, that 
only the goods and property in the house 
are conveyed and not the whole of the resi- 
due. It is enough to say on this point that 
the-words used are clear as I read them 
and they mean the whole of the residue 
as left over after the legacies previously 
mentioned in the Will are satisfied. Of 
course if the legacy in favour of the son 
takes effect, the residuary clause in favour 
of the executor would not take effect. But 
as to the meaning of the residuary clause 
I have no doubt and the intention of the 
testator is made further clear by the pro- 


vision made in paragraph 18. His inten-: 


tion was to make it clear so far as he could 
that the property , subject to the payment 
of the legacies referred to in other para- 


graphs, should go to his son in the first. 


instance, and if that failed on account of 
the death of the boy during infancy, it 
was to go to his brother. The testa- 
tor intended that nothing beyond what 
was expressly given under the Will should 
go to his wife. But the provisions made 
by the testator as regards the maintenance 
` 9 


of his infant son bring the case within the 
Exception to section roy ` and that is s 
provision of law whith must be given effect 
to, even though it tends to defeat the in- 
tentions of the testator. Hating regard to 
the view which we have taken on the 
first question it is not necessary to express. 
any opinion on this point. But as it has. 
been fully argued I see no objection to do 


‘so. My answer to the questions is in the. 


affirmative. | 

After delivering the judgment on tbe 
above points we have heard tbe parties 
to-day on question No. 4 as to whether any 
order should be made as to the administra- 
tion of the estate. of the testator. As re- 
gards that question, I do not see why there 
should be any direction for the administra- 
tion of the estate in these proceedings. 
The parties have not suggested any Such: 
reason and I do not think that under the 
circumstances such a direction is required. 
Further, it appears from the arguments. 
on this point that there may be some further 
points of dispute between the parties, which 
cannot be properly dealt with on this Sum- 
mons. Besides, until the Letters of Admi- 
nistration are taken out in respect of the 
estate of the infant son, it is difficult to: 
direct the executor to hand over the residue 
to the plaintiff. I would make no order 
for the administration of the estate of the 
testator. On these grounds I would allow 
the appeal, and answer the questions as: 
indicated in this judgment. 

Having regard to the difficulty of con- 
struing this Will, as also to the fact that for’ 
a number of years the parties interested. 
really acted upom the view that the residue 
of the estate effectively went to the executor. 
under this Will, I think the costs of all parties: 
should come out of the estate as between 
Attorney and client. : 

Pratt, J.—In paragraph 3 of the Will the . 
testator appointed his brother as executor. 
In paragraph 4 he directed the executor 
to pay certain legacies which are defined 
in paragraphs 8 to 15 of the Will. * 

So far there is no difficulty. The only. 
part of the Will that presents any difficulty 
is paragraphs 5 to16, where thetestator makes 
provision for his family and for disposal 
of the residue. His wife was pregnant, 
and in paragraph 5 the testator, believing 
that his wife and the child that may be 


, 
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horn to her would five with his brother, 
the execütor, directs that they all should 
be maintained by the etecutor. ‘This direc- 
tion is contained in the following paragraph 
of the Will :—* 

“My present surviving wife Ratanbai 
is now in the family way. And she has 
expressed in my presence her free will and. 
accord to live asa member of the family 
KayWithexecutor, my elder brother Doctor 
ever asi: Edalji Dadachanji. As to what- 

my d. there may be born of her womb, 
SC Brother shall bring up and maintain-the 

ate: And my said “executor shall defray 
“1 the expenses in connection thercwith 
“ut of my property and effects. And 
he shall maintain the family. The ex-. 
pression maintenance of the family includes 
20 OÍ maintenance of my said executor 

“0 

Then follow more particular directions 
as to maintenance according as the child 
should be a daughter or a son. If daughter, 

“she shall be brought up, maintained and 
shall be educated properly and my executor 
shall after making outlays in accordance 
with my circumstances get her married at 
a proper place." - If son, “ he shall-also be 
cherished and maintained, and educated. 
and brought up.’ And when he comes of 
age my executor: shall make over the whole 
cf my remaining properties to the said son.’ 


Í would here: note that this direction is. 
There is no. 


One ‘sentence in the original. 
full stop after "brought up” and the Guja- 
rati word translated as ' make over b is 
“ swadin karo ” 
possession rather than to ownership. - 
Then follows a directigg that on the 
death of the child during its minority the 


mother, if she preferred not to, live with and. 


be maintained: by the executor, should re- 


ceive Bonds worth Rs. 5900, some furniture, 
"These 


. directions are stated in a a 5,, 6 and. 


household. effects, and ornaments. 


7. of the Will. 
1f there were no further provisio in the 


Will there wotüd be; au PER of 


residue, 

' (x) if a daüghter was, born : 
(2) if a son was born-—on. ‘the death of 
that son during minority in case ‘he. did not 
take a vested ‘interest. 


This contingent resid lue the. testator qis- 
posed, o£ in clause. x6-of tbe: Wil, I agtee. 


which literally ' refers to 


for the reasons -given .by Kanga, J., that 
this clause refers to the whole residue. 
There in no inconsistency between this 
residuary bequest and the bequest of the 
residue to the son, for it refers only to 

"whatever there may remain over after 


payment of the above Varsas "' (t. e, lega- 
cies or bequest). In other words clause 16 
is subject to clause 5. ‘ 


se far the provisions of the Will are har- 
monious and the only real difficulty is the 
question whether the son took a vested or 
contingent interest. Now, the interpreta- 
tion of the Will is governed by the Indian 
Succession Act. Kanga, J., held that section 
106 did not apply, as the onlv gift was a. 
direction to pay ata future time. Then 
applying section 107 he held that the case 
did not fall under the Exception—(a) be- 
cause the income was to be applied to the’ 
maintenance of others besides the legatee; 
(b) because power was given to the executor. 
to use the corpus for maintenance. 

Now, it is conceded that the first reason 
(a) though supported by English cases is: 
not valid under Indian Law. The Exception. 
to section 107 goes beyond the English Law. 
and it is sufficient to bring the case within; 
the Exception if the direction is to apply. 
so much as may be necessary of the income. 
to the'maintenance. That is the case here, 
and indeed the inclusion of the mother, 
and the uncle in the provision for main- 
tenanceis really for the benefit of the son,. 
as it is a means oi making,a home for him. 

Then, as to reason (b), assuming that the 
general direction to defray all maintenance. 
expense “‘ out of my property and effects ”’ 
includes a power to spend the corpus, does. 
that prevent vesting? It is no doubt in-. 
consistent with the direction to postpone, 
payment or possession, but it is no more: 
inconsistent with immediate vesting than” 


a power of advancement: see, for instance, ` 


Vivian v. Mills (4), Parker, In ve; Barker. 
V. Barker (5). A power of advancement. 
is generally an eg in favour of vest-' 
ing ; see Theobald on Wills, page 588. But” 
1 do not think the power to defray main. 
tenance expenses “out of my property and: 
effects" was intended to give a power to' 
deal with the corpus. In paragraph X4 the. 

(4) (1839) 1 Beav. 315; 8 I. J. (N.8) Ch. 4337 
48 E; R..961; 49 R. R. 3726 (Ss 
.(QüER)ISCR Deus 000 0l s 8 Nj 
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testator speaks of all his household expenses 
being defrayed ont of income. 

I am, therefore, of opinion that the be- 
quest to the son is within the Exception to 
section 197 and that he took a vested 
interest. 


This conclusion is further supported by 


the fact that the bequest was of the resi: 


due and the phrase used is “ swadin karo " 
or “make over.’ As said by the Privy 
Council on a similar phrase in Harris v. 
Brown (6), “ the executor as guardian would 
have charge of the share vested in the son 
and these words merely point to the posses- 
sion or enjoyment of it.” 

The direction that in case of the death 
ef the son or daughter the executor should 
pay the widow a lump sum for the main- 
tenance is inconsistent with the son taking 
a vested interest.’ But it has not the effect 
of divesting the interest and, in so far as it 
applies to the case of a son, is, in my opinion, 


void for  repugnancy: Dixon In re; 
Dixon v. Charlzsworth (7).. The answer to 
questions will, therefore, be:—(z) The 


bequest of the residue was vested at the 
time of the testator’s death. (2) It was 
not divested by the death of the son. (3) 
The plaintiff as heir of the son is entitled 
to the bequest on obtaining Letters of Ad- 
inlilistration. (3) Not necessary. | 

Question No. 4 is a prayer for adminis- 
tration by the Court. We have heard the 
parties on this question and on the question 
of costs. It is usual to include a prayer 
for administration “so far as may be neces- 
sary” in order to give the Court wider power 
to deal with the matters raised in the sum- 
mons. it is not obligatory on the Court 


to make an order for administration, if the : 


questions between the parties can be deter- 

ined without such order being made. - 
See Rules: of Supreme Court, O. LV, 
r. IO. The rights of the parties have: 
been determined and as to the enforcement 


of these rights here may "be defences.' I,- 


therefore, answer question No. 4 in the nega- 
tive. 

- As to costs, the usual practice in Summons 
for constriction: and in administration ac- 


£) 28 C. 621; 28 I. A. 150; 4C W N. 729 
3 Bom. I, R. 808; 8 Sar. P. C. J. 92 (P- C). 
(7), (1903), 2 Ch: 458; 72 In Ju. Ch. 642; 88L. 
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tions where the execütor has not been guilty. 
of misconduct should be followed. Costs 
of all parties as between Attorney and client 
should come out of the estates. 

N. H. . © Appeal allowed. ~ 


CALCUTTA HIGH COURT. S 

APPEAL FROM APPELLATE DECREE No. 1378 

OP 1920.. xod 

June 13, 1922. PS 

Present;[—Sir Asutosh Mookerjee, Kt.,- * 

and Mr. Justice Chotzner. 9° 
KULADA PROSAD CHATTERJEE AND 

OTHERS—DEFENDANTS—AÀPPELLANTS: ~ 

. verSits Pet 

KHUDIRAM MISRA AND ANOTHER-— ^. 

PLAINTIFFS—HRESPONDENTS. 


C ivil Procedure Code( Act V of 1908), O. I I, yi 2— 
Suit for recovery of possession —Delivery of symbolical 
possession—Suit for mesne profits to date of delivery. 
—Subsequent suit for period between delivery of 
symbolical possession and previous suit, whether 
barved—Causes of action, identity of. jn 

ib, V udi 

Where a suit for recovery of possession is brought 
dgainst a person holding, adversely, the .delivery 
of symbolical possession operates to interrupt the 
prior adyerse possession and the continuance in 
óccupation of the defendant gives rise to a' new 
cause of action; in'other' words, the.delivery of 
symbolical: possession is the line of demarcatiom 
between possession antecedent and possession sub- 
sequent. [p. 189, cols. 1 & 2] 

Juggobundhu Mukerjee v. Ram Chander Bysack, 
sC, 584; 5 C. dy. R 948; 3 Shome L.R. 68; 2 Ind. Dec: 
(N. S) 979.Radha Krishna Chanderjt v. Ram Baha- 
dur, 43 Ind Cas. 268; 22 C. W. N 330; 16 A.L.J 33% 
23 M.L. T. 26; 4 P. L. W.9; 34 M. L. J 97; 7 L- W, 
149; 27 C. L. J^ 191;(1918) M.-W. N. 163; 20 Bom. 
L. R. 502(P. C., Miy Waziruddin v. Deokt Nanadn, 
GC L. J. 472, Shama Charan Chatterji v.. Madhub, 
Chandra Mookerji, 11 C. 93; 5 Ind Dec.(w. S) 820,- 
Hari Mohan Shaha v. Baburali, 24 C. 715; 12 Ind; 
Dec (N.°S.) 1146 and Lohesur Koer v. Purgun” 
Roy, 7 C. 418; 3 Ind. Dec, (N. S: 819, referred to 

` Muhammada Hafiz. v. Mirza Muhammad Zaka- 
yiya, 65 Ind. Cas. 79; 49.1. A. 9,20 A. L. J.-17; 26, 
C. W. N. 297; (1922) M. W. N. 89; 35 C. L. J. 126; 
42 M. L. J, 248; 15 L. W 377; 24 Bom. Le. R. 3414 
30 M. L. T, 224; 3 P. L. T. 279 1 P. W. R. -1922 
(1922) A. IVR., (P. C.) 23; 44.4. 121 (B.C), dis« 
tinguished. 
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instituted a suit in rgr7 against the defendants 
for recovery of mesne profits up tothe date of 
the delivery of possession. Then, in the year 
1918, the plaintiffs commenced the present 
litigation against the defendants for recovery 
of mesne profits. from the date of delivery of 
symbolical possession up to the date of suit. 
In these circumstances, the question was whether 
the provisions-of O. II, r. 2 of the Code of Civil 
Procedure operated asa bar in respect of that 
portion of the claim for mesne profits which had 
accrued due subsequent to the delivery of 
symbolical possession and before the institution 
of the suit of 1917: 

Held, that the suit was not barred under O. 
It, r. 2, inasmuch as the claim for mesne profits 
subsequent to the delivery of possession could 
not be deemed to be based on anidentical cause 
of action. [p. x89, col. 2.] ; 

The rule under O, II, r. 2 is, that every 
suit shall include the whole of the claim 
arising from one and the same cause of 
action and not that every suit shall include every 
claim or every cause of action which the plaintiff 
may have against the defendant. [p. 190, col. r] 

Chand Kour v. Partab Singh, 15 I. A. 156; 16 C. 
98; 5 Sar. P. C. J. 243; 12 Ind. Jur. 331; 8 Ind.Dec. 
(N. 8.) 65 (P. C.) and Pittapur Rajah v. Suriya Row, 
x2 I. A. 116; 8 M. 520; 9 Ind. Jur. 274; 4 Sar P. 
C. J. 638; 3 Ind. Dec. (N. S.) 356 (P. C.), relied on. 


The test in such ‘cases is, whether the 
cause of .:action in the subsequent suit is 
different from the cause of action in the 


earlier suit. If the answer be in the affir- 
mative, the subsequent suit is not barred, even 
though it might have been open to the plaintiff 
to unite the cause of action with the cause of 
action in the prior suit. [p. 190, col. r.] 

Mullick Kefait Hosein v. Sheo Pershad Singh, 
23 C 821; 12 Ind. Dec. (N. S.) 545, referred to. 


Appeal against the decree of the Subordi- 
nate Judge of Asansol in Burdwan, dated 
the 28th of February 1920, modifying that 
of the Munsif, Ássansol, dated the rgth of 
March 1919, 

Babu Sarat Chandra Roy Choudhuri (with 
him Babu Gopesdra Nate Das) for the 
Appellant,—' The salutary rule embodied 
in O. II, r. 2 of the Code of Civil 
Procedure to prevent multiplicity of 
Suits, obviously stands in the way of 
the plaintiffs’ present claim for mesne 
profits. The mesne profits claimed in this 
suit for the period subsequent .to the 
delivery of symbolical possession in I914 
and prier to the date of the instittition of the 
earlier suit for mesne profits ia 1917 could 
and should have been claimed in that suit. 
There can be no doubt that the cause of 
action of the subsequent suit is. identical 
with that ofthe prior suit. For, it was the 
wrongful possession of the defendants that 
entitles the plaintiffs to. claim mesne profits. 


There cannot be different degrees of wrong- 
ful possession for periods prior and subse- 
quent to the date of delivery of symbolical 
possession. The plaintiffs should not, there- 
fore, be allowed to split up the claim arising 
out of the same act of the defendant giving 
rise to a single cause of action. Refers to 
Muhammad Hafiz v. Mirza Muhammad 
Zakariya (X). | 
Babu Peary Mohan Chatterjee tor Babu 


Bankim Chandra Mukherjee, for the 
Respondents.—O. II, r. 2 of the 
Code of Civil Procedure can have 


no manner of application to the facts 
oftbe present case. At the date of the 
delivery of symbolical possession to my 
clients the wroagful possession of the 
defendants terminated. See Juggobundhu 
Mukerjes v. Ram Chunder Bysack (2}, 
Radha Krishn: Chanderji v. Ram Bahadur 
(3), Mir Waziruddin v. Deoki Nandan (4) and 
Shama Charan Chatterji v. Madhub Chandra 
Mookerj: (5). Il after the delivery of sym- 
bolical possession to the decree-holder, the 
judgment-debtor continues in possession, 
he commits a fresh act of trespass in the eye 
of the law. It cannot be seriously argued 
that a dispossession after delivery of actual 
possession would not give rise to a new cause 
of action, Tf that is so, the delivery of sym- 
bolical, instead of actual possession,- 
can make no difference. For in the eye of 
law formal possession given to the decree- 
holder is equally effective against the judg- 
ment-debtor as actual possession. See Hart 
Mohan Shaha v. Baburalt (6).. Thus the 
cause of action in the suit of 1917 not being 
identical with that of the present suit, the 
latter cannot be barred under O. II, r. 2. 
Refers to Chand Kour v. Partab Singh (7). 


(1i) 65 Ind. Cas. 79; 49 I. A 9; 20 A. L. J. 17; 26 
W. N 297; (1922) M. W. N 89; 35 C. L. J 126; 42 


L. J 
M. L. T 224; 3 P. L. T 279; x P. W. R 1922; (1922) 


. (N. S) 979. < 
(3) 43 Ind. Cas. 268; 22 C. W. N. 330; 16 A. L. J. 


33; 23 M. L. T 26 4 P. L. W 9; 34 M. L. J 97; 7 Le 
W. 149; 27 C. L. J xor; (r918) M. W. N 163; 20 
Bom. Ly. R 502 (P. C). 

"(4 6 C. L 


be ji472. 
(5) rr C. 93; 5 Ind. Dec. (N. S.) 820. 
(6) 24 C. 715; 12 Ind. Dec. (N. S.) 1146. 
A I5 I. A. 156 at p 157; 16 C. 98; 5 Sar. R. C, 
J. 243; 12 Ind, Jur. 331; 8 Ind, Dec, (v. 5) 65 (P. CA 
e 
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Babu Sarat Chandra Roy Choudhury 
replied. 

JUDGMENT.—This is an appeal by the 
defendants in a suit for recovery of mesne 
profits. The only question in controversy 
is whether the suit is barred under the pro- 
visions of O. II, r.2, of the Civil Proce- 
dure Code of 1908. “The facts material 
for the determination of this question, may 
be briefly recited. The plaintiffs instituted 
a suit in 1913 against the defendants for 
recovery of possession of the disputed land 
with mesne profits upon establishment of 
title. That suit was decreed on the 22nd 
May 1914. The plaintiffs became entitled 
to recover possession of the land and also to 
realize the mesne profits which had accrued 
due antecedent to the suit. In July 1914 


. the plaintiffs executed the decree and ob- 


tained symbolical possession through Court. 
On the 12th February 1917 the plaintiffs 
instituted a suit against the defendants for 
recovery of mesne profits subsequent to the 
institution of the suit and up to the date of 
delivery of possession. This suit was de- 
creed. On the 20th April 1918 the plaint- 
tiffs commenced this litigation against the 
defendants for recovery of mesne profits 
from the date of delivery of symbolical pos- 
session up to the 13th April 1918. In these 
circumstances the question arises whether 
the provisions of 0. IL r, 2 operate as 
a bar in respect of that portion of the claim 
for mesne profits which had accrued due 
subsequent to the delivery of symbolical 
possession and before the institution of the 
first suit for mesne profits. The Courts be- 
low have answered the question in favour 
of the plaintiffs. On behalf of the defendants 
it has been maintained in this Court that the 
mesne profits claimed in this suit for the 
period subsequent to the delivery of symbo- 
lical possession and prior.to the date of the 
institution of the-first suit for mesne profits 
could and should have been claimed in that 
suit. To test the validity of this contention 
we have to determine whether this portion 
of the claim is based on the cause of action 
which was the foundation of the claim fot 
mesne profits for the period antecedent to 
the delivery of symbolical possession. On 
behalf of the plaintiffs-respondents, it has 
been maintained that delivery of possession 
operated to interrupt the prior adverse 
posséssion and that the continuance in occu- 


pation by the defendants gave rise to a new 
cause of action: in other words, that the de- 
livery of symbolical possession is the line of 
demarcation between possession antecedent 
and possession subsequent. This conten- 
tion is supported by the decision of the Judi- 
cial Committee in the case of Radha Krishna 
Chanderjt v. Ram Bahadur (3). In that 
case, Lord Sumner pointed out that when a 
decree-holder has received formal possession 
as usual after due proclamation by beat of 
drum, adverse possession of the judgment- 
debtor is interrupted. In support of this 
view reference was made to the decision of a 
Full Bench of this Court in the case of Jug- 
gobundhu Mukerjee v. Ram Chunder Bysack 
(2) which was treated as an authority for the 
proposition that symbolical possession availed 
dispossesses the judgment-debtors suffi- 
ciently, because they were parties to the 
proceeding in which delivery was ordered 
and given. Lord Sumner added that this 
decision was one of long standing and had 
been followed for many years and he saw no 
reason to question or to hold that this rule 
of procedure should now be altered. In the 
case before us, no doubt, the decree-holders 
were entitled to actual possession. But 
this circumstance does not make any differ- 
ance in the position of the parties, as is clear 
from the decision in Hari Mohan Shaha v. 
Baburali (6), where it was pointed out, on 

the authority of the earlier decisions in Lo- 
hessur Koer v. Purgun Roy (8) and Shama 
Charan Chatterji v. Madhub Chandra Mooker- 
ji (5), that though the judgment-debtor 
was actually in possession and the decree- 
holder was consequently entitled to take 
not merely formal possession but actual 
possession, yet the formal possession given 
to the decree-holders was in the eye of law 
sufficient possession as against the judg- 
ment-debtor. This view was also adopted in 
the case of Mir Wazruddin v. Deoki Nandan 
(4). We must consequently hold that the 
claim for, mesne profits subsequent to the 
delivery of possession cannot be deemed 
to be based on an identical cause of action, 
This serves to distinguish the decision of the 
Judicial Committee in the case of Muham- 
mad Hafiz v. Mirza Muhammad Zakariya (1). 
In that case, a suit was instituted for recovery 


(8) 7 C. 418; 3 Ind. Dec. (N. s.) Bro, 
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“of interest dué on a mortgage. A subsequent 
‘suit was instituted „for recovery of the 
‘principal and interest. It was ruled that 
“the claim fpr principal was barred under 
oO IL r. 2, asthe claim had accrued due 
"before the institution of the prior suit, and 
‘as the claim for principal and interest arose 
ont of the same cause of action they should 
“have been united in the previous suit. We 
‘may point out that the rule is that every 
“suit shall include the whole of the claim 
‘arising from one and the-same cause of 
‘action and not that every suit shall include 
‘every claim or every cause of action which 
‘the -plaintiff may have against the defend- 
‘ant. This is supported by the decisions 
‘of the Judicial Committee in Pittapur Raja 
v. Suriya Row (9) and Chand Kour v. 
Pariab Singh (7). The test is, whether the 
'cause of action in the subsequent suit is 
different from the cause of action in the 
earlier suit? If the answer be in the affirma- 
‘tive, the subsequent suit is not barred, 
‘even though it might have been open to the 
plaintiff to unite the cause of action with 
‘the causé of action in the prior suit ; Mullick 
‘Kefait Hossein v. Sheo Pershad Singh (1o). 
We hold accordingly that the Courts below 
‘have correctly adopted the view that this 
‘suit is not barred under O. II, r: 2, Civil 
Procedure Code. It has not been argued 
before us that the proper remedy of the 
‘plaintiffs is not by a suit for mesne profits 
but by a suit for recovery of possession. 
We need not consequently express an 
opinion upon that question. ` 

The result is that this appeal is dismissed 
with costs. , 

B. N. & N. H. Appeal dismissed, 


(9) 12 X. A. 116; 8 M. 520; 9 Ind: Jur. 274; 4 
Sar. P. C. J. 638; 3 Ind. Dec. (N. $.) 356 (P. Cl 
(10), 23 C, 821; 12 Ind. Dec. (N. 8.) 545. 
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MADRAS HIGH COURT, ' 
SECOND CIVI, APPEAL Ne 1222 OF 1920. 
April 20, 1921. 
Present:--Mr, Justice Phillips and 
Mr. Justice Odgers, 
KILLI LATCHMAMMA AND ANOTHER 
—DEFENDENTS Nos. I AND 2——ÀPPELLAN'ÜS 
eren? — - A ees 
. KILLI APPANNA AND OTHERS— 
PLAINTIFFS—RESFONDENTS. 
Specific Relief Act (I of 1877), s. 42— Declavatory 
suit—Decluration as io veversionary rights, when 


allowed— Incidental velief —Swit to establish adop- 
Mon and veversionavy claim, competency of. 


A suit by reversioners for a declaration of their 
reversionary rights will not lie except when such 
declaration is incidental to some other relief which 
they can claim, [p, ror, col. 2] 


+ Venkatanarayana Pillay v. Subbammal, 29 Ind. 
Cas. 298; 38 M. 406; 17 M. L. T. 435; 28 M. L. J. 
535; 17 Bom. L. R. 468; 19 C. W.N. 641; 2 L. W. 596; 
(1915) M. W. N. 555; 21 C. L. J. 515; 42 I. A. 125 
(P. C.), Janki Ammal v. Narayanasami Aiyar, 37 
Ind. Cas. 161; 39 M. 634; 20 M. L. T. x68; 31 M. 
d. J. 225; 14 A. L. J. 997; (1916) 2 M. W. N. 
188; 20 C. W. N. 1323; 18 Bom. L. R. 856; 
24 C. L. T.309 ; 4 Ty. W. 530; 43 I. A. 207 (P. CH 


Saudagar Singh v. Pardip Narayan Singh, 43 Ind. 


Cas. 484; 45 C. 570; 4 P. L. W. 52; 34 M. L. J. 


57503 M. I, T. 31; 10 A. L.]. 001; 7 L. W 


I46; 27 C. L. J. 186; 22 .C. W. N. 436; (1918) 
M. W. N. 323; 20 Bom. L. R. 509; 45 I. A. 21 ° 
(P. C), Navaneetha Krishna Thevar v. Ramasaini 
Pandia Thalavar, 39 Ind. Cas. 263; 40 M. 87r; 
(1917) M. W. N. 201; 33 M. L. J. 277, relied on: 


To the extent that reversioners can bring a suit 
for declaration, they are persons having a right 
the meaning of section 42 
of the Specific Relief Act. Where by establishing 
the validity of an adoption, an estate on the death 
of the widow devolves in one way, and in another 


way if there was no adoption, and where certain 


persons sue as reversioners for a declaration that 
the adoption is valid and that, therefore, they are 
the reversionary heirs, the suit is one to establish 
finally the identity of the last male-holder and there- 
by to ascertain in which family are to be found 
the general body of the reversioners. Such a 
suit is maintainable under section 42 of the Spe- 
cific Relief Act and the declaration that the plaint- 
iffs are presumptive reversioners is merely an 
incidental declaration following on the factum 
of adoption. |p 192, col, 2} 


Second appeal against.a decree of the 
District Court, Ganjam, in Appeai Swit 
No. 205 of 1919, preferred against 
that oi the Court of the Temporary 
Subordinate Judge, Ganjam at Berham- 
pore, in Original Suit-No..67 of 1917. 
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Messers. T. Varadarajulu Naidu and T 


eu 


JUDGMENT. 

The plaintifts in this suit are 
two brothers; and the 
are widow and 


Philips, J,— 


sons of, 


daughter respectively of another brother 


named  Mussalayya, 


‘died and 


these brothers were 
adopt- 
also 
The 
mother, 


divided and Mussalayya after 
ing one Poluvadu died. Poluvadu 
| his widow  re-married. 
first defendent, his adoptive 


-obtained possession of the estate of her 


SON. 


The plaintiffs sue as the reversioners 


of the deceased Poluvadu and ask for a 
declaration that Poluvadu’s adoption was 
valid, that they are the reversionary heirs, 


and that alienation made 


by the first 
defendent is not binding upon them. ‘The 


lower Courts have found that the alienation 


was valid, because it was. an alienation 


ot property forming the first defendant's 


. plaint. 


siridhanam, but they. have granted the dec- 
larations as prayed for. 

It is now contended for the defencants 
(appellants) that, inasmuch as the substan- 
tial relief asked for, namely, the declaration 
that the alienation is invalid, cannot be 
granted, the plaintiffs are not entitled to 
the other declarations. It may here be 
stated that the plaintiffs really base their 
suit on an alleged denial by the ‘first defend- 
ant in collusion with the second defend- 
ant that Pcluvadu had been adopted, 
and the declaration as to the validity of 
the adoption is, the. main prayer in their 
Tt is, however, argued in appeal 
that this question of adoption is merely 
subsidiary io the question of pinintiffs’ 
right to be considered reversionary heirs 
and that their right as zreversioners hos to 
be proved through the adoption.. No doubt 
if this were so and the chief relief asked 
for were the declaration as to the reversion- 
ary tight. the decree could not be upheld. 

he question has been considered recently 
by the- Jadicial 


yana Pillay v. Subbammat (1), Janaki Ammal 


` (i) 29 Ind. Cas 298; 38 M. 406; 17 M. L. T. 
435; 28 M. L. J. 535; rz Bom. 1 R. 468; 19 
C. WN. 641; 2 L: W. 596; (1915) M. W, N. 555; 
21 C. T.2].7515 ; 42 ILA: 125 (P.C)... 

° 


v 02» 


INDIAN Ge ; 


-Krishna Thevar 


Coninittee in Venkalanara- | 


IQI 


D 
w OF 


1 
at "ow d 


V. Narayanasami Atyar (2) and Saudagar 
Singa v. Pardib Ngrayan Singh (3). ‘The 
effect of these decisions appear to me to. 
be that, when reversioners sue for a dec- 
laration of their reversionery right, such 
a suit will not lie except when such decla- 
laration is incidental to some other relief 
which they can claim, and this is the view 
of those decisions which has been taken by 
another Bench of this Court in Navaneetha 
v. Ramasama Pandta 
lhalavar (4). | 

We have, therefore, in this case to see 
whether the declaration as to the reversion- 
ary right is the main prayer in the plaint- 
iff's suit or whether it is merely incidental 
to the declaration as to adoption. Under 
section 42 of .the Specific Relief Act the 
Court is empowered in its discretion to 
make a declaration in favour of any person 


entitled to any legal character, or to any 


right as to any property.. It is, I think, 
clearly established now that reversioners 
can bring a suit for a declaration in- 
certain circumstances and for that 
purpose they must be deemed to be persons 
having a right to property within the mean- 
ing of section 42, viz., to the estáte to which 
they are thereversioners, and in Venkata- 
narayana Pillay v: Subbammal (1) two 
kinds of suits which can be brought by; 
them are specified, namelv, suits to set 
aside an adoption by a widow and suits 
to set aside an improper alienation of the 
estate, and the Judicial Committe remarked: 
that in both these cases the right to sue is. 
based on a danger to the inheritance com- 
mon to all the reversioners Under Illus- 
tration (f) to sectfon 42 a suit can be brought 
by a reversioner to declare an adoption by 
a widow invalid: The present- suit is 
merely the converse of that, but it is.con- 
tended for the appellants that the converse 
suit is not of the same nature as a suit to: 
set aside an adoption; the. argument being 
that an adoption by a widow devolves the, 
(2) 37 Ind. Cas. 161; 39 M. $034; 20 M. L. T. 


x68; 31 M. Ie J. 225; I4 À L.J. 9979 (1916) 
2 M. W.N. 188; 20 C. W. N. 1323; 18 Bom L.R. 856;. 


24 C. L. J. 309; 4 L. W. 530; gI A. SE EE 
(3) 43 Ind. Cas. 484; 45 C. 510; 4 P. L. W. 
52; 34 M. L. J. 67; 23 M. L. quia ee 


0T: g le WV. 140; 27 C. L. 95 186% 22 C. WN, 
436; (1918) M. W. N, 323; 20 Bom, L. R. 509; 
45 I. A. 21 (P. C). 

(4) 39 Ind. Cas. T Hd M. 871; (1017) M. 
N. 201; 33 M, L Ji 2 Tw Srah, a 
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property immediately on the adopted son 
and that gives a right to the reverstoners 
to sue; but it may be pointed out that 
when there has been an adoption, as has 
been found to be the case here, a denial 
by the widow of the truth and validity of 
such adoption is a danger to the inheritance. 
If that denial is persisted in, possibly for a 
long series of years until the widow finally 
dies, it may then be impossible for the re- 
.versioners to prove that an adoption actu- 
ally took place, and the effect of the adop- 
tion being declared invalid, would be to 
alter the succession to the estate, for the 
last male-holder would then be the father 
instead of the adopted son, and if the father 
is the last male-holder his daughter would 
be in the line of inheritance, and if she had 
a son the estate would devolve on him to 
the exclusion of the father's own brothers 
or nephews—in this case the plaintiffs. The 
result, therefore, of the denial by the first 
defendant of the validity of the adoption 
might be that the estate would on her 
death devolve on her daughter and daugh- 
ter'sson, thus exluding the plaintiff, who 
would be entitled to come after the first 
defendant if Poluvadu had really been 
adopted. To allow this denial of the first 
defendant to pass unnoticed would undoubt- 
edly be a danger to the estate, for in cases 
like adoption and so on, it is advisable that 
the facium should be determined as near 
the date of the adoption as possible, and, 
therefore, the plaintiffs are justified in bying- 
ing the suit now to declare the adoption 
valid, one of the reasons being that the 
suit is valuable as perpetuation of evidence, 
as otherwise it might not Be available when 
the reversion falls in. This suit is not 
really a conflict, as suggested by the appel- 
lants, between two sets of reversioners as 
in Gangadhara Ramarao v. Surya Rao 
[Raja of Pittapuy] (5), but it is 
really a suit to establish finally the 
identity of the last male-holder and thereby 
to ascertain in which family are to be found 
the geheral body of the revérsioners. It 
is of course possible that the second defend- 
ant might die without a son, in which case 
the plaintiffs would be the reversioners 
after her death, but in view of the possibility 
of her having a son there is undoubtedly 
Ind. Cas. 835; 42 M. 219; 36 M. I, J. 

"S e» W, 329: 25 M. IL. T. 184. 
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a danger of the estate being diverted from 
its proper course. By establishing the 
validity of adoption the estate devolves 
in one way, whereas if there had not been 
an adoption the estate might devolve in 
another and might be diverted from the 
proper heirs. The Subordinate Judge has 
actually found that this suit was brought 
by, the plaintiffs in consequence of the 
denial of the adoption by the first defendant, 
and a perusal of the plaint shows that this 
is so. The alienation complained of was 
of property, the value of which bears a 
very small proportion to the whole estate 
and the alienation took place many years 
before the suit was brought. I think here 
the plaintiffs have brought this suit primari- 
ly to establish the factum of adoption and 
secondarily to set aside the alienation. I, 
therefore, can see no reason why this suit 
to establish the adoption should not De 
under section 42 of the Specific Relief Act, 
aud; if it does lie, the declaration that the 
plaintifis are the presumptive reversioners 
is merely an incidental declaration follow- 
ing on the factum of adoption. 

For these reasons, I think that the lower 


Courts are right and disiniss the second 


appeal with costs. 

Odgers, J.—The suit was for two decla- 
rations, (1) that Poluvadu was the adopted 
son of Mussalyya and the plaintiffs are 
the reversionary heirs of the former, (2) 
that the alienation by the first defendant 
{adoptive mother of Poluvadu) is invalid and 
does not bind the plaintiffs as reversioners. 
The plaintiffs are the sons of brother of Mus- 
salyya. The latter having no son adopted 
his brother’s son, Poluvadu.  Poluvadu died 
20 years before the suit.and his widow having 
re-married, first defendant succeeded as 
his adoptive mother and the second defend- 
ant is her daughter. It is not disputed 
that the plaintiffs are reversionary heirs if 
the adoption is valid; it is also not disputed 
that they would be more distant rever- 
sionary heirs if the adoption were in fact 
invalid, provided second defendant had 
no son. The adoption was declared to 
be valid by both the lower Courts, who 
also found in favour of the alienation by 
the first defendant and granted the first 
declaration above set out. On these facts 
it is contended, first, for the appellants, that 
as the reversionary right can only be proved 

e 


# 
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by- proving the adoption and as the rever- 
sionary rigat cannot be decreed, therefore, 
the. adop-ion cannot ‘be decreed. This 
proposition was based on Janaki Ammal 
v. Narayanasami Atvar (2), which laid down 
that as waste, misappropriation, etc., by 
the limited’ owner had not been proved 
the plaintiff was not entitled to a decla- 
ration as to his reversionary right, even 
though it had been disputed, under cower 
of ‘further relief’, in the plaint when the 
suhstantial heads of his claim has failed. 

It was also held in that case that the 
heirs with rights differing little from spes 
Successionts, had a right to demand that 
the estate be kept intact for the class of 
reversioners whoever they might ultimately 
turn out to be (cf. -also Balbhader Pra- 
Sad v. Prag Datt (6)). 

This case is essentially different “from 
the one before us. The substantial heads 
of claim here are declarations both as to 
adoption and as to the alienation. The 
latter was comparatively unimportant. 
What was important for the plaintiffs was 
to have the adoption established while 
evidence was available which had been de- 
nied by the first defendant. 

As pointed out by Mr. Collett in his notes 
to section 42, Specific Relief Act, in order 
to found a suit for the declaratory decree 
relating either to some legal character or 
some right in property the essentials 2 
that there should be some present XE 
interest, however distant the possibility 
of its coming into actual possession and 
enjoyment may be, and, secondly, there 
must be some present danger or detriment 
to such interest, 

It seems to me both these essentials 
exist here and this is supported by lllus- 
tration (f) of the section—such a suit may 
or may not involve a declaration that the 
plaintiffs are the reversionary heirs. 

As pointed out by the Privy Council, 
in Saudagar Singh v. Pardip Narayan Singh 
(3), a suit following Illustration (e) must 
always involve such a declaration. 

In Strimathoo Moothoo Vijia Ragoonadah 
Ranee Kolandapuree Natchiar v. Dorasinga 
Tevzr(7), it was laid down by thePrivy Council 


(6) 50 Ind. Cas. 938; 41 A. 492 ; 17 A. L. J. 765. 
(7) 2 Í. A. 16) at p. 191; 15 B. 1o R. 93 ; 23 
W. R$ 304; 3 Sar. P. C. J. 459, (P. C). 
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there can be no deciaratory decree. unless 
thara is a right to zjuential’ relief and 
N wangethi Krishna Fhevar v. Rimaswamt 
Pandian Thalavar (4) held that reversioners 
are not entitled to a decree that they are 
the next reversioners unless the question is 
incidental to the grant of some other relief 
to which they may’ be entitled. Here the 
plaintifs are unquestionably entitled to 
bring a suit for a declaration as being next 
reversioners, provided the adoption was 
also declared to be valid. 

It is really incidental to the other relief 
claimed. In Vankatanarayana Pillay v. 
Sussamnal (I) the Privy Council says: 


f ~ 
Loa 


“Tt is the common injury to the reversion- 


ary rights which entitles the reversioners 
to sue. Apart, therefore, from the ques- 
tion whether, ‘the next presumable heir’ 
is “the lezal representative ' of the deceased 
prasumptive reversioner, there remains the 
outstanding fact of identity of interest on 
the part of the general body of 
raversioners, near and remote, to get rid 
of: the transaction which they regard as 
destructive of their rights.” Here the 
words apply, the transaction being the denial 
by the first defendant of the adoption. 

The second objection by the appel- 
lant is that the adoption does not 
affect all the  reversioners. It certainly 
affects all the reversioners who would be 


displaced or postponed if the adoption 
ware invalid. In cases under 
Illustration (f) to section 42 (Specific 


Relief Act) there will obviously be two sets 
of reversioners, those entitled if the adop- 
tion is upheld, and those entitled if the 
adoption is declare 1 invalid. Moreover, as 
ia this case, the Plaintiffs might be entitled 
t> succeed though more remotely, i 
if the, adoption were declared invalid; 
appears to me that there is no.force in ‘he 
contention. The declaration sought is in 
reality as to the identity cf the last male. 
h older. 

For tHese reasons I would dismiss this 
sacond appegi with costs. e 

V.N. V, 

NK 


Appeal atsmissed, 
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BAIDYA NATH DUTT v,°ALEF JAN BIBI. 


; CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL DECREE No. 104 

, OF #1920, 
June I, 1922. 
Preseni:-—Jastice Sir Asutosh Mookerjee, Kr., 

and Mr, Justice Cuming. 
BAIDYA NATH DUTT-—PLAINTIFF— 
APPELLANT 
VErSUS 
ALEF JAN BIBI AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), 5. 41 
— Transfer by ostensible owner— Enquiry by pur- 
chaser— Principles applicable— Conveyances-—M ort- 
gages— Evidence Act (I of 1872), s, 13-— Judgments 
mot inter partes, evidentiary value of— Comparison 
of thumb impressions, value of. 

One who culpably stands by and allows another 
to hold himselt out to the world as the owner of 
property and thereby sell it to a bona fide buyer, 
càunot afterwards be permitted to recover upon 
his secret title, unless he can overthrow that of the 
purchaser by showing either that he nad direct 
liutice or something which amounts to constructive 
notice of the real title or that there existed circum- 
$tances which ought to have put him upon au 
enquiry that, if prosecuted, would have led to 
a discovery of it. [p. 200, cols. 1 & 2.) 

It may be difficult, on the concrete facts of 
a particular case, to determine what standing by 
is culpable. But the Courts have gone so far 
as to hold that it is the duty of a mau who knows 
that another is relying on a document bearing a 
counterfeit of his signature, to give notice of th 
forgery without delay. [p. 200, col. 2.] l 

In cases of this kind the circumstances which 
should prompt enquiry might be infinitely varied ; 
but they must be of such specific character that 
the Coirt could place its finger on them and say 
that upon such facts some -particular enquiry 
ought to have been made; it is not enough to 
assert generally that enquiries should be made or 
that a prudent man would make enquiries : Some 
specific circumstances should be pointed out as 
the starting point of an enquiry which might be 
.expected to lead to some result. "These principles 
. are not restricted to cases *of conveyances ` they 
goyen equally cases of mortgages. [p. r99 cols. 
Lëtz, 

Luchmun Chunder Geer Gossain v. Kalli Churn 
Singh, 19 W. R. 292 ; 4 Sar. P. C. J. 802 (P. C), 
Khwaja Muhammad Khan v. Muhammad Ibrahim, 
26 A. 490, Barnhari v. Greenshields, (1853) 9 Moo. 
P.C.18 at p. 38; 105 R. R. x; 14 E. R. 204, Gregg 
v. Wells, (1839) 10 A. & E. 90; 50 R. R. 347; 2 
' P. & D. 296; 8 L. J. (N. S.) Q. B. 193; 113 E. R. 
35, Stroud v. Qroud (1844) 7 M. & G. 417; 135 
E. R*174, Walle: v. D(vakeford, (2853) x El. & Bl. 
749; 93 R. R. 377; 22 L. J. Q. B. 274; 17 Jur 853; 
118 E. R: 616, Richards v. Johnston, (1859) 4 H. & 
N. 660; 118 R. R. 672; 28 L. J. Ex, 322; 5 Jur. 
(N. S.) 520; 1 F. & F. 447; 157 E. R. 1000, Low v. 
McGill, (1864) 10 L. T. 495; 140 R. R. 884; 12 W. 
^ R. 826, Freeman v. Cooke, (1848) 2 Ex. 654; 76 R. 
R. 711; 6 Dewl & L. x87; 18 L. J. Ex. 114; 12 
Jur. 7774 194 By R 052, Swan v, Nori British 
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Australasian Co. (1863) 2H. & C. 175; 125 R. KR. 
617; 32 L. J. Ex. 273; 10 Jur. (N. S.) 102; 11 W. 
R. 862; 159 E R. 73, Mackenzie v. British Linen 
Co. (1881) 6 App.Cas. 82 at p. 109; 44 L. T. 431; 
29 W. R, 477, Ogilvie v. West Australian Mortgage 
and Agency Corporation, (13896) App. Cas. 257; 65 
L. J. P. C. 46, 74 L. T. 291, Ewing v. Dominion 
Bank, (1904) App. Cas. 806; 74 L. J. P. C. 21, 
Ogilvie v. Jeaffreson,(x860) 2 Giff. 353 at p. 380; 
128 R. R. 148; 6 Jur. (N. 5.) 970; 8 W. R. 745, 
Morley v. Loughnan, (1893) x Ch. 736; 62 L. J. Ch. 
515; 3 R. 592; 68 L. T. 619 and Vorley v. Cooke, 
(1857) 1 Giff. 230; 114 R. R. 413; 27 L. J. Ch. 1853 


'4 Jur. (N. S.) 3; 65 E. R. 898, referred to. 


Though a purchaser ot property is under no 


` legal obligation to investigate his vendor's title, 


a purchaser who wilfully departs from the usual 


.course of business in order to avoid acquiring a 


knowledge of his vendor's title must be deemed to 
have acted without reasonable care within the 
meaning of section 41 of the Transfer of Property 
Act; such a purchaser cannot be allowed to derive 
advantage from his wilful ignorance of defects 
which would have come to his knowledge, if he 
had transacted his business in the ordinary way. 
[p. 200, col. 1.] 

Where a judgment not inter partes is admissible 
in evidence under section 13 of the Evidence Act, 
the findings contained therein cannot be treated 
as part of the evidence, It is not the correctness 
of the previous decision, but the fact that there 
has been a decision that is established by the 
production of the judgment. Ip 197, col. 2.] 

Kasi Nath Pal v. Jagat Kisore Acharjee, 35 
Ind. Cas. 298 ; 23 C. L. J. 583; 20 C. W. N.-643, 
Tripurana Seethapati Rao Dora v. Rohham Ven- 
kanna Dora, 66 Ind. Cas. 280; 42 M. L. J. 324} 
15 L. W. 316; 30 M. L. T. 160; (1922) M. W. N. 
147; 45 M. 332:(1922) A. I. R. (M.) 71, Ram 
Ranjan v. Ram Narain Singh, 221 A. 60; 22 C. 
533; 5 M. L. J. 7; 6 Sar. P. C. J: 530; 11 Ind. Dec, 
(N. 8.)-355 (P. C.), Bitto Kunwar v.. Kesho Prasad, 
24 I. A. 10; 19 A. 277; 7 Sar, P. C. J. 131; 1 C. 
W. N. 265: 9 Ind. Dec. (N. S) (ër (P. C), 
Dinomoni Chowdhvani v. Brojo Mohini Chowuüh- 
rani, 29 I. A. 24; 29 C. 187; 6 C. W. N. 386; 12 
M. L. J. 83; 4 Bom. L. R. 167; 8 Sar. P. C. J. 224 
(P. C.), Ram Parkash Das v. Anand Das 33 Iud. 
Cas. 583; 43 I. A. 73; 43 C. 707; 24 C. L. J. 116; 
20 C. W. N. 802; 14 A. L. J. 621; (1916) I M. 
W. N. 406; 31 M. L. J. r; 18 Bom. L. R. 490; 3 L» 
W. 556; 24 C. L. J.. 116; 20 M. L. T. 267 (P. C), 
Natal Land and Colonization Company v. Good, 
(1868) 2 P. C. 121; 5 Moo. P. C. (N. $.) 132; 16 W. 
R. 1086; 16 E. R. 465, Malcomson v. O'Dea, 
(1863) ro H. L. C. 593; 9 Jur. (N. S.) 1135; 9 In 
T. 93; 12 W. R. 173; 11 E. R. 1155; 138 RR. - 
317 and Bristow v. Cormican, (1878) 3 App. Cas, 
641, referred to, 


Although finger-prints sometimes afford valu- 
able evidence of identity, great caution must 
be exercised in arriving at a conclusion by a com- 
parison of thumb impressions, and the positive 
evidence of witnesses who were undoubtedly 
present and were eye-witnesses to a transaction 
should not be lightly brushed aside [p. 197, col. 2.] 

R. v. Castleton, (1909) 3 Cr. App. Rep. 74, Queen- 
Empress v. Fakir Mahomed, 1 Cy W., N. 33 end 
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Emperor v. Abdul Hamid, 9 C. W. N 520; 32 C. 
759; 2 Cr. L. J. 259 referred to. 

Appeal against the decree of the Subordi- 
nate Judge, 24-Pergannas, dated the 3rd 
March, 1920. 

Dr. Dwarka Nath Mitter, Babus Tarakes- 
war Pal Chaudhuri and Bhupendra Kumar 
Ghose, for the Appellant. 

Bubus Atul Chandra Gupta, Narendra 
Nath Set and Nirmal Chandra Chatterjee, 
for Che Respondents. 

JUDGMENT.—The subject-matter of the 
litigation which has culminated in this appeal 
is landed property situated in the eastern 
suburb of this city. The property belonged 
originally to one Mather Ostagar whose 
name appears in the following pedigree: 


MATHER OSTAGAR= 
Musammat Karimannessa, 


Alefjan 
m. Lutfar Rahman 
| 


| 
Asia Sufia. 


m. Abdul 
Kader. 

On the  I4th January 1857 Ostagar 
transferred the property to his wife, Kariman- 
nessa, in lieu of dower, by a document 
described as a Aba-bil-ewaz ( gift for an 
exchange}. On the 26th June 1899'a 
conveyance of the property is said to have 
been executed by Karimannessa to her 
grand-daughters Asia, and Sufia. Whether 
his deed was in fact executed by Kariman 
nessa and, if so, whether it was voluntarily 
executed by her, are matters in controversy 
in this litigation. It is sufficient to mention 
at this stag2 that the document was registered 
on the 26th Tuly 1899. On the 22nd. March 
1900 Asia was, on her application, appointed 
by the District Judge as guardian under 
` the Guardians and Wards Act, 1890, to 
adininister the estate of her infant sister, 
Sufia, during her minority, which, it was 
stated in the certificate, would continue 
until the r3th December 1906. On the 
16th May, 1900, Asia applied to the District 
Judge for permission to sell the half share 
of the infant in the disputed property. On 
the roth June 1900 Karimannessa filed a 
petition of objection, stating that neither 
Sufia nor the petitioner had title to the 
house and land and that Sufia was not an 
infant When Asia was appointed her guardian. 
The District Judge overruled the opposition 


| 
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and granted permission to Asia to sell the 
property on behalf of her ward. On the 
I4th September 1900 Asia informed the 
District Judge that she had not been able 
to secure a purchaser and asked for permis- 
sion to raise money by mortgage of the 
property. This application was granted. 
Subsequently, a purchaser was found and 
on the 22nd December 1900 the District 
Judge sanctioned a sale instead of a mort- 
gage. These proceedings show that the trans- 
fer was effected with a view to pay martiage 
expenses of the minor and debts and costs 
of litigation. A conveyance, which appears 
to have been drawn up on the 2rst December 
Loop, in anticipation of the sanction of the 
District Judge, was thereupon executed by 
Asia for herself and as guardian of her sister, 
Sufia, and the entire interest of the two 
sisters was transferred to the purchaser, 
Muhammad Manatumbi, the brother of Abdul 
Kader, (the husband of Asia) The con- 
veyance was registered on the 3rd January 
IgOIr. The endorsement oi the Registrar 
shows that the registration took place in 
the very house which stauds on the disputed 
land where the two ladies resided. ‘Ihe 
oral evidence makes it abundantly clear 
that the old lady Karimannessa also lived 
iu the same house at that time. The proper- 
ty thus purchased by Muhammad Manatumbi 
was subject to the payment of Government 
revenue. He accordingly paid such revenue 
to the Collector on the r3th March 1902, 
though, even after his purchase the names 
of his vendors were registered by the Collector 
on the 13th September root, and on the 
24th March, 1902,ehe paid a further sum 
to the Collector as redemption fee, so that 
the land might thenceforth be revenue-free 
in perpetuity. On the 5th April 1902 the 
Collector issued the usual redemption certi- 
ficate to Manatumbi. Meanwhile, Mana- 
tumbi had, on the 6th November rgor, 
taken a kabultyat from one Golam Rahman, 
who occupied a part of the premises as tenant, 
The evidence further leaves no roonr for 
doubt that Manatumbi got his name register- 
ed in the books of the Calcutta Corporation : 
the rate bills were thereupon issued in his 
name and were paid by him. His name was, 
as we have seen already, registered in the 
books of the Collector, and the notice was 
served on him on the 26th March r9o8, 
when the number of the holding was changed 
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after the survey of the City by Mr. Smart. 
la igog l Manatumbi brought a suit against 
Golam Rahman, who had attorned to him, 
for recovery of arrears of rent for the periad 
between October 1903 and June 1909. 
Goiam Rahman, notwithstanding that he 
had executed and registered the jabuliyat, 
denied the relationship of landlord and 
tenant, and asserted that he held as tenant 
under Karimannessa as his landlord. Karim- 
annessa was not joined as a party to the 
suit, but she was examined as a witness 
on behalf of the tenant defendant. She 
denied that she had conveyed the land and 
house to any one or that she had gone to a 
registration office to create a document. She 
admitted, however, that Abdul Kader had 
realised rent from the tenants and had 
asserted for ro or I2 years that he had 
purchased the house, The Trial Court de- 
clined to accept her version and held that 
the then plaintiff had established his pur- 


chase and attornment by the then defendant. | 


The result was that the rent suit was decreed 
on the 17th December xr909. Manatumbi, 
thus secured in his possession of the property, 
executed a conveyance in favour of Abdul 
Kader on the 30th March rgro, who, in his 
turn, mortgaged the property to the present 
plaintiff on the 7th July I910, as security 
for a loan of Rs. 2,600. On the 27th June 
igir Karimannessa instituted a suit against 
. Abdul Kader for cancellation of the succes- 
sive instruments of transfer, for establish- 
ment of her title, and for recovery of ‘posses- 
sion. She repudiated the conveyance, dated 
the 26th June 1899, in favour of her grand- 
daughters Asia and Sufa as a forgery and 
without consideration. She also challenged 
the conveyances executed by Asia and Sufia 
on the 22nd December 1900 in. favour of 
Manatumbi, and on the 30th March, 1910 
by Manatumbi in favour of Abdul Kader 
as collusive documents. Th: Subordinate 
Judge: held, -as regards her own conveyance, 
that it had got been executed and registered 
by ber. He further held with regard to the 
conveyances by Asia and Sufia and by 
Manatumbi that they. represented fictitious 
transactions without consideration. In this 
view, the suit was decreed and.a declaration 
was made to the effect just indicated. It 
was found in this litigation that at that 
period Karimannessa lived in the house 
ane with her daughter, her SE 
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and her grendson-in-law. Cn the roth 
January I915 the present plaintiff sued 
to enforce kis security and joined as defend- 
ants the mortgagor as also Karimannessa 
and two puisne encumbrancers wko derived 
title under a mortgage said to have been ` 
executed by her on the 3rd January 1914. 
Karimannessa took up the position that the 
rhortgagor of the plaintiff had no title to the 
property. As she thus claimed a title 
paramount, the Court held, on the authority 
of the decision in Jaggeswar Dutt v. Bhuban 
Mohan Mitra (1), that Karimannessa and 
the mortgagees from her were not necessary . 
parties to the suit. Their names. were 
accordingly removed from the record, and 
the suit was decreed. When execution was 


. taken out, however, Karimannessa attempt- 


ed to intervene on the roth March 1917, 
The Court directed that her petition of 
objection might be read out at ihe time of 
sale. The result was that no bidders ven ur- 
ed to compete, aud the mortgagee decies- 
holder became purchaser for the sum cf 
Rs. 250. The purchaser’ was, however, 
unable to obtain actual possession, and 
instituted the present suit on the 28th 
November 1918 to recover the property on . 
declaration of title. He joined as defend- 
ants Karimannessa, the two mortgagees 
from her, as also Abdul Kader. Kariman- 
nessa died two days after the institution ot ' 
the suit, and on the 7th December 1918 
her daughter, Alef Jan, was substituted in 
her place by order of Court. The defendants 
resisted the claim on the ground that Karim- 
annessa did not execute and register the 
conveyance of the 20th June 1899 in favcur 
of her grand-daughters Asia and Sufia, 
that the successive conveyances in favcur 
of Manatumbi and Abdui Kader were ficti- 
tious transactions without consideration, ' 
and that the mortgage which was the rcot 
of the title of the plaintiff did not affect the 
disputed property. The Subordinate Judge 
has found that the conveyance, dated the 
26th June 1899, by Karimannessa to her 
grand-daughters, Asia and Sufia, the con- 
veyance dated the 21st December 10900 by 
Asia and Sufia to Manatumbi, and tle 
conveyance, dated the 3oth March IIO, 
by Manatumbi to Abdul Kader were Pente 
documents, but they represented paper 
transactions as there was no real^sale no 


(1) e 33 C 4251 3 C. du Ja 2081 
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payment of consideration in any instance. 
The Subordinate Judge has also found 
that the plaintiff took the mortgage in good 
faith from Abdul Kader and paid the full 
consideration thereof. But the Subordinate 


‘Judge has held that as the title remained 


throughout in Karimannessa; the mortgage 
held by the plaintiff was inoperative, and 
he was not entitled to the protection afforded 
by a Court of Equity to a bona fide purchaser 
for value without notice. On the present 
appeal, the plaintiff has contended that the 
successive transactions were not fictitious 
but genuine, and that, in any event the 
defendants were not competent to set up 
their elleged unreality to his detriment. 
The defendant has impugned the conclusion 


Of the Subordinate Judge that the conveyance 


by Karimannessa to her grand-daughters 
was genuine ; it has been strenuously argued 
that the document was a forgery and ‘that 
recourse was had to false personation before 
the Registrar. Apart from this, the res- 
pondent: has supported the view taken by 
the Subordinate Judge. The substantial 
questions which thus emerge for considera- 
tion are, first, was the conveyance by Kari- 
mannessa a forged document; secondly, were 
the successive sales fictitious transactions 
without consideration ; and thirdly, was the 
mortgage in favour of the plaintiff unim- 
peachable as held by a bona fide purchaser for 
value without notice.  . 

. As regards the first point, the Subordinate 
Judge has held that the conveyance which 
is alleged to have been executed on the 
26th June i899 by Karimannessa in favour 
of Asia and Sufia is a genuine document. The 
attesting witness, Abdulla Khan, has been 
examined on behalf of the plaintiff. The 
Subordinate Judge has accepted his testi- 
mony that the document was in fact executed 
by Karimannessa. The scribe Syeduddin 
Ahmad, his son Muhammad Ahmed who 
became an attesting witness, and Daulat 
Khan, a third attesting witness, are all dead, 
while Alef Jan, as might have been antici- 
pated, denies that she became an attesting 
witness. We are not able to hold, in these 
circumstances, that the Subordinate Judge 
should net have acted on the evidence of 
Abdulla Khan. But it has been urged thet 
great suspicion attaches to the document by 
reason of the diversity between what pu - 
ports to have been the thumb impression of 
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Karimannessa taken in the registration book 
on the 26th July r899 as compared with 
specimens of her thumb impression taken 
in Court on the r6th July r9r4, while her 
suit against Abdul Kader wasein progress, 
The Subordinate Judge has held that the 
alleged difference is not of such a character 
as to justify an inference against the genuine- 
ness of the document, and, in his opinion, the 
evidence of the finger-print.expert was by no 
means conclusive. We are not prepared to 
dissent .from the view expressed by the 
Subordinate Judge, specially as no compari- 
son is possible with the thumb impression 
on the original document which was lost 
on the 6th July 1900. Although finger 
prints sometimes afford valuable evidence 
of identity as in R. v. Castleton (2), as was 
pointed out in the cases of Queen-Empress v. 
Fakir Mahomed (3) and Emperor v. Abdul 
Hamid (4), great caution must be exercised 
in arriving at a conclusion by a comparison 
of thumb impressions, and the positive. 
evideuce of witnesses who were undoubtedly 
present and were eye-witnesses to the trans- 
action should not be lightly brushed aside. 
There is, besides, in the present case a real 
difficulty in the way of acceptance of the 
theory that the document was forged, 
because no plausible hypothesis has even 
been suggested as to who could have engiueer- 
ed the forgery and for whose benefit. In 
this connection, we cannot overlook that 
although the judgment in the suit by Karim- 
annessa against Abdul Kader, is admissible 
in ewidence under section x3 of the Indian 


. Evidence Act, the findings contained therein 


cannot be treated as part of the evidence 
in this case. As was explained in Kasi Nath 
Pal v. Jagat Kssore Acharjee (5), and Tyi- 
turana Seethapatt Rao Dora vw. Rokkam 
Venkanna Dora (C), it is not the correctness 
of the previous decision, but the fact that 
there has been a decision, that is estaplishe¢ 
bv the production of the judgment. This 
is clear from the decisions of the Judicial 
Commitrée in Ram Ranjan v. Ram Narain 
. . r : 

: (2) (1909) 3 Cr. App. Rep. 74. 

(3) x C. W, N. 33. 

(4) 9 C. W. N. 520; 32 C. 759; 2 Ct. L. J.259. 

(5) 35 Ind. Cas. 298; 23 C. L. J. 583; 20 «X. 
W. N. 643. 

(6) 66 Ind. Cas. 280; 42 M. L. J. 3243 15 L. 
W. 316; 30 M. L. T, 160; (1922) M. W. N. 147, 
45 M. 3321 (1922) A, LR (M) 71. 
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Singh (y), Bitto Kunwar v. Kesho Prasad (8), 
Dinomont Chowdhrant v. Brojo Mohini 
Chowdhrant (oi, Raw Parkash Das v, 
Anand Das (xo) and Natal Land and Colorni- 
vation Company v. Good (xx), and of the 
House of Lords in Malcomson v. O'Dea 112) 
and Bristow v. Cormican (13). "This funda- 
mental distinction was not fully appreciated 
in the Court below, and references were 
made to the findings in the judgment 1n the 
previous suit as if they were a kind of incon- 
clusive ves ad judicata, while the essence of 
the matter is thatit is not the correctness 
but the fact of the decision which is relevant. 
On the whole, we see no reason to depart 
from the view adopted by the lower Court 
that the document was genuine, that is, 
was executed and registered by Kariman- 
nessa, but that no real sale was intended to be 
effected. "There is much to be said in favour 
of the theory that Karimannessa, under the 
advice of Abdul Kader and possibly also 
of Alef Jan, placed the property in the 
names of her two grand-daughters, so as to 
check his grandson, Mujibar Rahman, who 
had taken to wild habits and evil ways. 


As regards the second point, the Subordi- 
nate Judge has found that the successive 
sales were fictitious transactions. The evi- 
dence and the circumstances undoubtedly 
support this view, As soon as Abdul Kader 
had successfully induced Karimannessa to 
make his wife and his sister-in-law the 
ostensible owners of the property, he began 
to extend his plans so that he might ultimate- 
ly become the owner of the property. " The 
guardianship proceedings were, without 
doubt, initiated by him, and the conveyance 

d 


; 14 A.L. J, 621; 
406 ; 31 M. 1. 9. 1; 18 Bom, 


P. C. (N. s) 


(12) (1863) 10 H. L. C. 593; 9 Jur. (N. s) 
1135; 9 L. T. 93; 12 W. R. 178; 11 E. R. 1155; 
13? R. R. 317 

(13) (1878) 3 App. Cas, $41, 
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by his wife, on behan ot herseif and ber 
sister, to Manatumbi who was no other 
than his brother, does not bear the appeer- 
ance of a real transaction. Karimannessa, 
as we have seen, intervened and raised an 
objection which was overruled by the District 
Judge. If the alleged conveyance by herself 
had been a forgery, or if the projected 
transfer to. the brother of her grandson-in- 
law had been a real transaction, she would 
no doubt have instituted a suit for cancella- 
tion of the documents. But she was appa: 
rently lulled into security and did not care 
to acquaint herself with the activities of 
Abdul Kader, carried on in the name of his 
wife or his brother. In 1909, however, when 
Manatumbi sued the tenant for rent on the 
basis of the attornment he had secured, 
she was roused up, and came forward to 
support the plea of the tenant defendart 
that Manatumbi had no title. The tenant 
was defeated on the 17th December 1909 
and within four months from that date, on 
the 30th March oo, Abdul Kader took 
a conveyance in his own name from his 
brother Manatumbi. The designs of Abdul 
Kader were now manifest beyond doubt, 
and Karimannessa at last sued her grand- 
son in-law on the 27th June "ott, But 
meanwhile, on the 7th July igro Abdul 
Kader had neri to obtain a loan from 
the present plaintiff on the security of the 
property which stood in his name We do 
not see sufficient reason to doubt the coriect- 
ness of the opinion expressed by the Sub- 
ordinate Judge that the conveyances by Asia 
to Manatumbi and by Manatumbi to Abdul 
Kader did not represent real sales thev 
were only links manufactured by Abdul 
Kader to lengthen and thereby to strengthen 
the chain of the title to the property ob" A 
he had made up his mind to seize. 

As regards the fourth point. the appellant 
has contended that in view of the events 
which had taken place, Karimannessa was 
not c.mpetent to set up her secret title to 
his detriment. Stress has been laid on the 
circumstances that Karimannessa did in 
fa t execute and register th conveyance 
in favour of her grand-davghters ` thai this 
rendered it pcssible for them to exectte a 
conveyance in favour of Manatumbi; that 
though the objection by Karimannessa was ° 
overruled by the District Judge she did not 
take steps to establish hei title in a suit 
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appropriately framed for the purpose: 
and that Manatumbi thus invested with the 
ostensible title executed the conveyance to 
Abdul Kader from whom the plaintiff took 
the property in good faith as security for 
the money advanced by him, The plaintiff 
has further emphasised that the grand- 
daughters were in actual occupation of the 
house; that their names were registered in 
the Collectorate on the 13th September 
Ig0I as purchasers from Karimannessa ; 
that, thereafter, on the 24th March 1902 
Manatumbi paid the redemption fee and 
on the 5th April r902 obtained the redemp- 
tion certificate in his own name; that 
Manatumbi was registered in the books of 
the Municipality and was in possession by 
receipt of rent from the tenant who had 
attorned to him; and that, subsequently, 
Abdul Kader as purchaser from Manatumbi 
was in possession of the property. In view 
of all these circumstances, the plaintiff has 
argued that Karimannessa could not be 
pe:mitted to impeach his title as mortgagee. 
In support of this contention, reliance has 
been placed upon the judgment of the 
Judicial Committe» in Rams omar Koondoo 
v. McQueen (14), where Sir Montague Smith 
observed as follows: 

“It is a principle of-natural equity, which 
must be universally applicable, that where 
one man allows another to hold himself 
out as the owner of an estate, and a third 
person purchases it, for value, from the 
apparent owner in the belief that he is the 
real owner, the man who so allows the other 
to hold himself out shall not be permitted 
to recover upon his secret title, unless he 
can overthrow that of the purchaser by 
showing either that he had direc notice, 
or something which :mounts to constructive 
notice, o the real title; or that there existed 
circumstances which ought to have put him 
upon aninquiry, that, if p osecuted, would 
have led to a discovery of it." ` 

With reference to the concluding portion 
of this passage, we may re-call that it was 
explained in the judgment that in cases of 
this kind the circumstances which should 
prompt enquiry might be infinitely varied ; 
but, without laying down any general rule, 
it might be said;that th:y must be of such 


(14) I. A. Sup. Vol. 40; 11 B. L, R. 46 at P. 52; 
8 W.R i1t£6 38a, P. C. J. 160 (P C). 
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` specific character that the Court could place 


its finger on them .nd say that upon such 
facts some particular enquiry ought to have 
been made;it was not enough to assert 
generally that enauiries should be made or. 
that a prudent man would make enquiries ; 
some specific circumstance should be pointed 
out as the starting point of an enquiry which 
migbt be expected to lead to some result. 
The principles thus expounded by the 
Judicial Committee and applied by them in 
Luchmun Chunder Geer Gossain v. Kalli Churn 
Singh (xs) are not restricted to cases of 
conveyances ; they govern equally: cases of 
mortgage , as pointed out by Sir John 
Stanley, C. J., in Khwaja Muhammad Khan 
v. Muhammad Ibrahim (x6). In the case 
before us, there was nothing to excite the 
suspicion of the plaintiff when he was asked 
by Abdul Kader to make an advance on the 
security of the property. Abdul Kader 
held the conveyance by Manatumbi who had 
taken the conveyance from Asia ten years 
before. The transfer by Asia had been 
sanctioned by the District Judge. If, in 
such circumstances, it should be considered 
necessary to investigate the title of Asia 
herself, there was the Notification in the 
Calcuita Gazetie dated the ist August 1909, 
to the effect that the original conveyance 
by Karimannessa had been lost on the 
6th July r990. The chain of title was thus 
complete The facium of possession also 
was in accord with the title. Abdul Kader 
was ig possession of the house. His wife, 
mcther-in-law and grand-mother-in-law no 
doubt lived in the house, but they would be 
there as members of the family. The records 
in the Collectorate would show that the 
name cf Karimannessa had been expunged 
and replaced by the names ofAsia and Sufia: 
later on, these names had been repla.ed by 
that of Manatumbi who held the redemption 
certificate. If the intending mortgages could 
discover that Karimannessa had fruitlessty 
objected to tke grant of permission by the 
District Judge to Asia to sel] or mortgage 
the interest of her sistet, the fact was un- 
deniable that she had taken no further 
steps during a period of ten years. Again 
if the intending mortgagee could discover 


(15) 19 W. R. 292; 4 Sar. p. C, J. 802 (P. C). 
(16) 26 A.° 49a. 
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that Karimannessa nad deposed in favour 
of the tenant in the, eut. by Manatumbi, 
the fact remained that her opposition was 
as abortive in 1909 as it had been in 1900. 
Mr. Ghose, an experienced Solicitor of this 
Court, who acted on behalf of the plaintif in 
this transaction, has stated that he examined 
the documents of title and did not find any- 
thing in them to create suspicion about the 
title cf Abdul Kader. We are unable to 
hold that there was any specific circumstance 
.in connection witn the title or possession 
which could be made the starting point of 
an enquiry and might be expected to lead 
to some result. As observed by Sir Basil 
Scott, C.J. in Mami Narimbat v. Hoorbhat(t7) 
with reference to the judgment of the Judicial 
Comnrittee in Bobo! v. Greenshtelds (18), 
thovgh a purchaser of property is under no 
legal obligation to investigate bis vendor's 
title, a purchaser who wilfully departs from 
the usual course of business in order to avoid 
acquiring a knowledge of his vendor's title 
‘must be deemed to have acted without 
reasonable care within the meaning of 
section 41 of the Transfer of Property Act; 
such a purchaser cannot be allowed to derive 
advantage from his wilful ignorance of 
defects which would have come to his know- 
ledge, if he bad transacted his business in 
the ordinary way. Judged from this point 
of view, the plaintiff must be deemed to 
have acted in good faith and with reasonable 
care. The case is analogous to the class 
-of decisions which recognise the principle 
that one who culpably stands D and allows 
“another to hold himself out to the world 
as the owner.of property and thereby sell 
it to a bona fide buyer®cannot afterwards 
assert his title against the latter; Gregg v. 
Wells (xg), Stroud v. Stroud (20), Waller 
v.: Drakeford (21), Richards v. Johnston 
(22) and Low v. McGill (23) 


m 8 Ind. Cas. 752; 35 B. 342; 12 Bom. L. R. 


Bra (1853) 9 Moo. P. C. 18 at p. 387 105 R.R. 
1; 14 E. R. 204 
aU (1839) . ous & E.-90; 50®R. R. 347; 7 P. 
D. 296; 8 L. J. (N. $.) Q.B. 193; 113 E. R. 3 
p (1844) 7 M. & G. 417; 135 E. R. 174. 
T (1853) 1 El. & Bl. 749; 93-R. R. 377; 22 
< B. 274; 17 Jur 853; 118 E. R 616 
"e “(1859) 4 H. & N. 660; 118 R. R. 672; 
L. J. Ex. 322; 5 Jur. (N. 5.) 520 ; IE KE 


"m i 15 7E R. 1000. 
G3) (1864) 10 LP, 495; 140 R. R, 884; 12 
4 a 2 s 
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difficult, on the concrete facts of a particular 
case, to determine what standing by is 
culpable ; see the judgment of Parke, B., in 
Freeman v. Cooke (24), and of Blackburn, 
J., in Swan v. North British Australasian 
Co. (25). But it is important to bear in 
mind that the Courts have gone so far as 
to hold that it is the duty of a man 
who knows that another is relying on a 
dócunient bearing a counterfiet of his 


signature’ to give notice of the forgery 
without delay ; Mackenzie | v. British 
Linen Co. (26), Ogilvie v. West Ausira- 


lian Morigage aud Agency Corporation (27), 
Ewing v. Dominion Bank (28). Reference 
has been made on behalf of the respondent 
to the decisions in Og?ivie v. Jeaffreson (29) 
and Morley v. Loughnan (30) to support the 
contention that the conveyance was obtained 
from Karimannessa, if not by fraud, at any 
rate by imposition, as she was without com- 
petent and independent advice and that a 
document so secured could not be made the 
foundation of a good title eveu by a bona 
fide purchaser for valuable consideration 
without notice. It may be observed here 
in passing that the decision of Stuart, V. C.; 
in Ogilvie v. J eaffreson (29) has been severely 
criticised by Sir Frederick Pollock (128 R. 
R. Preface p. V) not merely as a case contair- 
ing ' dicta which, to say the least, must be 
taken as strictlv limited by their context," 
but also as a case “ where ıt is certain that 
some of the reasons were wrong and not 
clear that any of them were right," “This 
decision like that of Stuart. V. C., in Vorley 
v. Cooke (31) is not easy to reconcile with 
later cases, such as Hunter v. Walters (32° 


gu dt 2 e 654; 76 R. R. 711; 6 Dowl. 
ls 187; L. J. Ex. r14 ; 12 Jur. 777; 154 E. 

Ly 652. 

(25) (1863) 2 H. 

2 L.J. Ex. SE io Jur. (N. 8.) 102, 11 W, R. 
362; 159 E. Ra 7 

(26) rh d "On. Cas, 82 at p. 109; 4 
431; 29 W.R. 


ee 44 IL. T 
(27) (1896) App. Cas. 257;:65 L.J. P C, 46; 
74 l. T. 291 
(28) (1904) App. Cas. 806 74 L. J. P C. 
(29) (1860) 2 Giff. 353 at p 380; 128 R, R T? 
6 Jur. (N. S.) 90; 6 W. R. 745; 66 E. n 147 
(3c) A 1 Ch. 736; 621, J. Ch. 535 3" 5.2 
68 a wat 


WM E 1 Gif 230; 114 R R 413 Ai 
J Ch. 165, 4 jur N.S) 3. Gab H byë 
(32) (1871) 7 Ch. App. 75 at p. d 41 bo Je Cu, 
175j 25 a T, 765; 20 W. R. 218, 


& C. 175; 126 R. R. 6173 
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and Howatson v. Webb (33). Apart from 
this, there is, in our opinion, no room for 
application of the argument advanced to 
the facts of the present case. The essence of 
the matter is that the conveyance was not 
obtained by a fraudulent contrivance from 
 Karimannessa ; it was her design to keep the 
property in the names of her grand-daughters 
so as to check the evil propensities of her 
‘grandson. The next transfer, that is," by 
the grand-daughters to her grandson-in-law, 
though objected to in the first instance, was 
ultimately acquiesced in by her as a step in 
furtherance of the same scheme. The brother 
of the grandson-in-law acted probably on 
behalf-and for the benefit of the latter, who 
managed later to obtain the conveyance in 
his own hame, and ‘armed therewith, to 
hypothecate the property In such circum- 
stances, this case has no analogy to that 
before.the House of Lords in Farquharson 
v.. King (34) which reversed the decision of 
the majority of the Court of Appeal in 
Farquharson v. King (35). Lord Halsbury, 
I, C., there pointed out that estoppel arises 
where you are precluded from denying the 
truth of anything which you have represented 
as a fact although it is not a fact: but the 
doctrine had no application to the facts of 
that litigation. The Lord Chancellor further 
adhered to the view he had expressed in 
Henderson v. Williams (36) where he had 
quoted with approval the opinion of Savage, 
C. J. in Root v. French (37) on the position 
of a bona fide purchaser who had purchased 
property from a fraudulent vendee and had 
given value for it: “He is protected in doing 
so upon the principle just stated, that when 
one of two innocent persons must suffer from 
the fraud of a third, he shall suffer, who, by 
his indiscretion, has enabled such third 
person to commit the fraud. " This, it will 
be observed, isa re-statement in a qualified 
Zong ef the broad principle laid down by 


(33) (1908) x Ch. 1; 77 L. J. Ch. 32; 97 I. T, 


7 35. 
L8 (1902) A. C. 325; 71 L. J. K. B. 667; 86 
810; 51 W. R. 94; 18 T. L. R. 665. 
a (1901) 2 K. B. 697; 70 L. J. K. B. 985; 
e L. T. 264; 49 W. R. 673; 17 T.L P 689 
(36) (1895) 1 Ò. B. 521; 64 L. J. Q. B. 308; 
14 R. 375; 72 L.T 98; 43 W. R. 274. 


(37) (1835) 13 Wendell 570 at p. 572, 28 Am. - 


Déc. 482. 
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Ashurst, J.,in Lickbarrow-v. Mason (39). 
“ Wherever. one of two innocent persons 
must suffer by the dcts of a third, he who 
has enabled such person to occasion the loss 
must sustain it.” "The words “by his | 
indiscretion " added by Savage, C. J., and 
approved by Halsbury, IL. C., obviously 
introduce an important qualification in 
the rule. Judged in the light of these 
principles, the defendant cannot, in’ our 
opinion, be permitted to set up a title to the 
detriment of the plaintiff as mortgagee. 

The only matter for further consideration 
is the form of relief which the plaintiff should 
obtain. Prima facie, he is entitled to recover 
possession of the property on the basis of 
his purchase at the mortgage sale. A 
difficulty is, however, created by -reason of 
what took place at the sale. As already 
stated, Karimannessa insisted that ` her 
objection should be announced at the time 
of the sale. The result was that no purchaser, 
came forward and the plaintiff bought in the. 
property at the nominal price of Rs. 250, 
In these circumstances, the justice of the 
case will be met if the parties are restored 
ka the position they. occupied before the 
sale. 

The result ss, that this appealis allowed, 


“the decree of the Subordinate Judge set 


aside and the suit decreed with costs in both 
Courts in the manner following. Let an 
account be taken of what would be due on 
the 30th November next on the mortgage- 
decree obtained by the plaintiff on the 
roth January 19106 in his suit against 
Abdul Kader. If the defendants pay this 
money together with the costs of this suit 
into the Court of the Subordinate Judge, on 
Or before the 30th November next, the 
plaintiff will be at liberty to. withdraw the 
money in full satisfaction of his claim. I$ the 
money is not so deposited, the mortgaged 
property will be sold by the Court and the 
dues of the plaintiff including the costs of 
this litigation will be paid to him cut of the 
sale proceeds, the surplus, if any, will 
belong toethe defendants? 
B. N.&N.K. Appeal : allowed. 
(38) (1787) 2 T. R. 63at p. 70; r R. R. 425; 5 
T. R. 367 at p. 683; 6 T. R. 131; T H. Bl. 357; 


4 Bro P. C, 57: 6 East. 205; I Sm. L. C. arth I. 
695; 100 E, R. 35. 
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LAHORE HIGH COURT. 

SECOND CIVIL APPEAL No. 1243 OF I9I8, 

April ze, 1922. 

Present .—Mr. Justice Scott-Smith and 
Mr, Justice Abdul Raoof. 

RAM SINGH-—PrAINTIFF—APPELLANT 

versus 
GANGA RAM AND OTHERS—DEFENDANTS 


—RESPONDENTS. 

Sale—Registvation—Sale, whether compleie— 
Intention of parties— Previous and subsequent con- 
duct, relevancy of— Appeal, second— Finding as to 
intention based on evidence, whelher conclusive. 

The mere registration of a deed of sale does not 
always imply that a complete sale has taken place, 
and does not necessarily pass the title, if both 
the parties intended that no title should pass till 
the consideration money had been paid in full, 
[p. 202, col. 2.) 

Bhagan v. Allah Diita, 9 Ind. Cas. 547; 55 P. 
R, 1911; 27 P. L. R. 1911; 41 P. W. R. 1911, Sarat 
Chandra v. Rakha Hari, 3 Ind Cas. 177, followed. 

In determining the intention of the parties as to 
the passing of title upon a sale, evidence of the 
conduct of the parties both previous and subse- 
quent to the sale isrelevant. [p. 202, col, 2.] 

The finding of an Appellate Court as to inten- 
tion of the parties to a deed of sale, arrived at 
upon evidence without ignoring important evi- 
dence of any sort, cannot be questioned in second 
appeal, [p. 203, cols. x & 2.] 

Harendra Lal Roy v. Haridasi Debt, 23 Ind, 
Cas. 637; 41 C. 972; 19 C. L. T. 484; 16 Bom. L. R. 
400; 27 M. L. J. 80; (1914) M. W. N. 462; 16 M. L. 
T.6;8 C, W. N. 817; 12 A. L. J. 774; 1 L. W. 
1050; 4I I. A, 110 (P. C), Gauri shankar v. 
Madho Charan, 136 Ind. Cas. 887, Khubt v. Chottu, 
28 Ind. Cas. 555; 103 P. L. R. 1015; 41 P. W. R. 
1915, Kali Sahu v. Kedar Mal, 38 Ind. Cas, 56r, 
Dilan Singh v. Choa Singh, 42 Ind. Cas. 397; 2 P. 
L.W.183 and fiwna v. Nathu, 33 Ind. Cas. 587; 
17 P. W. R. 1917, distinguished. : 

Durga Chowihrani v. Jewahir Singh, r8 C. 23; 
17 L.A. 1225; 5 Sar. P. C. J. 560; 9 Ind. Dec. (x. S.) 
16 (P. C.), followed. 

Second appeal from thee, decree of the 
District Judge, Ludhiana, dated the 2nd 
January 1918, affirming that of the Senior 
Subordinate Judge, Ludhiana, dated the 
Irth June r9z7. 

Dr. Nand Lal, for the Appellant. 

Mr. Devi Dyal, ior the Respondents. 

JUDGMENT.—The appellant sued for 
possession of certain land: on payment of 
Rs. 1,128 on tlfe ground that Jhanda 
had sold it to him by a registered deed 
of sale of 21s£ December 1904. The Court 
below has dismissed the suit holding 
that the parties never in ended ownership 
in the land sold to pass until the full 
consideration had been paid, and that it 
was, therefore, no complete sale on the 
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2Ist December 1904 but merely an agree- 
ment to sell and that the plaintifi's suit 
brought about 12 years afterwards was 
barred by time. 

The first point urged by Dr. Nand 
Lal for the appellant was, that the sale- 
deed itself showed that the Jand had 
been sold and that it could not be con- 
strued as merely an agreement for sale: 
The’ mere registration of the deed of sale, 
however, does not always imply that a 
complete sale has taken place. In Bhagan 
v. Allah Ditta (i) there was a register- 
ed deed and it was held that— 

“Aithough title can pass without payment 
of consideration, no title will pass where 
there is proof of an intention in both 
the parties that ownership should not 
pass until payment of consideration and 
the subsequent conduct of the parties to 
the sale is relevant in order to show 
whether the parties intended ownership 
to pass independently ofthe payment of 
consideration or not." 

In Sarat Chandra v. Rakha Hart (2) it 
was held that— 

“Mere registration of a deed of sale does 
not necessarily pass the title if the parties 
intend that no title shall pass . . . . til the 
consideration-money has been paid in full." 

In that caseit was also stated that— 

“The question whether the intention of 
the parties was that the title to the land 
sold should not be transferred till the 
balance of the purchase-money was paid 
was a question of fact. ” 

It is clear to us that these rulings are 
applicable to the present case. Mere 
registration of the deed of sale upon 
which the plaintiff bases his claim does 
not necessarily imply that ownership 
passed at the time of registration. It 
is also clear to us that the finding that 
the intention of the parties was that the 
title should not pass until Rs. 1,128 
hed been paid, is a finding of fact. 

Dr. Nand Lal has urged that the lower 
Appellate Court was wrong in taking into 
consideration the previous conduct of the 
parties as well a their subsequeut conduct, 
In Bhagan v. Allah Ditta (1) no doubt the 
Judges said that the subsequent conduct 

(1) g I:d. Cas. 547; 53 P, R. 1911; 27 P, lk. R 
1911; 41 P. W. R, torr. 

(2) 3 Ind. Cas, 177. 


"In Jiena v. Nathu 
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of the parties was relevant, but it was 
not laid down in that ruling or in any 
other ruling to which we have been re- 
ferred that the Court is debarred from 
taking the previous conduct of the parties 
also into consideration. In the present 
case, in our opinion, the previous conduct 
of the parties, as appears from the judg- 
ment of the lower Appellate Court, was 
clearly relevant in order to show what 
was their probable intention at the time 
the deed of sale was written. It is clear 
that the vendor never intended to part 
with the ownership of the property until 
he was paid in full, and the purchaser 
agreed to this. 

Dr. Nand Lal has further urged that 
in certain circumstances a Court of second 
appeal is not bound by a finding of fact 
of the lower Appellate Court. He has 
cited several rulings in support of this, 
including Harendra Lal Roy v. Har Diast 
Debi (3), wherein it was held that a find- 
ing of fact based on no evidence is not 
a finding which cannot be centested in 
second appeal. Here there is evidence 
and the ruling is obviously inapplicable. 
In Gauri Shank:y v. Madho Charan (4) 
there was no sufficient legal evidence of 
the point said to have been proved. In 
Khubi v. Chotiu (5) improtant evidence 
was ignored. In  Kah Sahu v. Kedar 
Mal (6) it was held that "the Court had 
made onlv a colourable pretence of con- 
sidering the evidence." In Dilan Singh 
v. Choa Singh (7) it was held 
that “there had not been an honest and 
complete consideration of the evidence." 
(8 it was held 
that important evidence had been ignored. 


None of these rulings are, therefore, on 
al fours with the present case. It is 
clear to us that there is evidence upon 


which the lower Appellate Court could 
come to a finding and that no important 
evidence of any sort has been ignored, 
Therefore, in accordance with the well- 

3) 23 Ind. Cas. 637; 4x C. 972; 19 C. L. J. 484; 
I6 Bom. I, R. 400; 27 M. L. J. 80; (1914) M. W. 
N. 462; 16 M. L. T. 6; 18 C. W. N. 817; 12 ALY. J. 
774; 1 L. W. 1050; 41 L A. rro (P. C). 

4) 16 Ind. Cas. 887. 

5) 28 Ind. Cas. 555; 103 P. L. RÉr915; 41 P. 
W. R. I915; 

(6) 38 Ind. Cas, 561. 

(7) 42 Iud Cas. 397; 2 Pil. W. 183. 

(8) 38 Ind, Cas. 586; 17 P, W, R. 1917. 
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known ruling of the Privy Council in 
Durga Chowdhrani v. Jewahir Singh o, 
the finding of the lower Appellate Cour. 
as to intention of the parties to the deed 
of sale is final. e e 

The appeal, therefore, fails andis  dis- 
missed with costs. 

W. C. A. Appeal dismissed. 
(9) 18 C. 23; 17 I. A. 122; 5 Sar. P. C. J. 5650; 
9 Ind. Dec. (N. $.) 16 (P. CH, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATZ DECRE" 
No. 2791 oF I9IQ. 

April 15, 1921. 
Present:—Justice Sir N. R. Chatterjea, Kr, 
and Mr. Justice Panton. 
SERAJUDDIN HALDAR—PLAINTIFF 
APPELLANT 
Ue, Sus 
ISAB HAILDAR--DEFENDANT 
RESPONDENT. 

Muhammadan Law—Gift—Heba-bil-ewaz, nature 
of— Intention of donor—Pleadings—Document des- 
cribed in plaint both as Heba-bil-ewaz and Heba— 
Document, invalid as Heba-bil-ewaz— Court, com- 
petency of, to consider its validity as Heba, 

heba-bil-ewaz is a transaction made up of 
mutual or reciprocal gifts between two persons, 
each of whom is alternately the donor of one 
gift and the donee of the other. [p. 204, col. r.] 

Ralim Bakhsh v. Muhammad Hasan, xx A. 1; 
A. W. N. (1888) 266; r3 Ind. jur. 152; 6. Ind. 
Dec. (N. s.) 429 (P. C), relied on. 

A document which fails as a heba-bil-ewaz 
can take effect as a keba, if it satisfies the con- 
ditions of a deed of gift [p. 204, col. r.], 

Where in a plaintin one part a document is 
referred to as a heba-bil-ewaz, and in another part 
as a keba, itis open to the Court to consider, if 
the document is not valid as a heba-bdil-ewaz, 
whether it can be treated as a simple gift, having 
regard to the intention of the donor. [p. 205, 
col. r.] s 

Jidda Jan Bibi v. Sheikh Baktar, 53 Ind. Cas. 
420; 24 C. W. N. 926, distinguished. 

Appeal against a decree of the Additional 
District Judge, Dacca, dated the r2th July 
I9I9, reversing that of the Munsif, Munshi. 
gunge, dated the 13th September 1918. 

Babu Prasanta Bhusan Gupta, for the 
Appellant. 

Babu Baé.uta Kumar Basu, for the 
Respondent. 

JUDGMENT.—The property in dispute 
in the suit, out of which this appeal arises, 
belonged to one Pochai Haldar, the pater- 
nal grandfather of the plaintiff. The 
father of the plaintiff predeceased Pochai 
and the latter executed a heba-bil-ewaz 
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in favour of the plaintiff, but the detend- 
ants, who are the other sons of Pochai, 
dispossessed the plaintiff. Thereupon this 
suit was instituted for recovery of pos- 
session of tHe property after establishing 
his tight thereto. 

The consideration recited in the docu- 
ment was a Koran, rosary and prayer mat, 
but no evidence was adduced that any 
such consideration passed. 

The learned Munsif held that, although 
the document could not take effect asa 
heba-bil-ewaz, it could he treated as a simple 
gift or heba and as the plaintiff was a 
minor under the guardianship of his grand- 
father, the donor, no acceptance by or 
transfer of possession to the minor was 
. possible or necessary under the Muhamma- 
dan Law, a declaration of the intention 
to give being quite sufficient in sucha 
case for a valid gift. The suit was accord- 
ingly decreed so far as the disputed piop- 
erty was concerned. ` 

On appeal the lower Appellate Court 
held that the document, purporting to be 
a heba-bil-ewaz, could not be treated as 
a simple gift without consideration. 

There is no doubt that, under the Mu- 
hammadan Law, there is a distinction 
between a keba (a simple gift) and a Aeba-bil- 
ewaz. Mr. Justice Mahmood pointed out in 
the case of Rahim Bakhsh v. Muhammad 
Hasan (1) that a heba-bil ewag is a transac- 
tion made up of mutual or reciprocal gifts 
between two persons, each of whom is 
alternately the donor of one gift and*the 
donee of the other. Suchincidents ofa 
heba-bil ewaz differ no doubt from those 
of a heba (a gift pure and simple). 


We do not think, however, that 
the learned Judge in the Court below 
js right in saying that if the 


document fails as a heba-bil-ewaz, it cannot 
take effect as a Aeba in the present case, 
even if it satisfies the conditions of a 
. deed of gift. In the case of Rahimjan 
Bibi v. Imanjan Bibi (2) where tne person 
claiming under a heba-bil-ewaz did not 
adduce any evidence to show the passing 
of consideration, the learned Judges re- 
manded the case for consideration of the 


(1) rr A. 1; A. W. N. (1888) 266; 13 Ind. Jur. 
152; 6 Ind. Dec (N. s.) 429 (P. C). 
(2) 15 Ind. Cas, 698; 17 C. L.J, 173. 
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question; first, whether the passing of 
consideration was proved; and, secondly, 
whether there was delivery either of any 
title-deeds or property to the donee upon , 
the evidence to be adduced by the 
parties. 

It is contended by the learned Pleader 
for the respondents that a deed of sale 
cannot be treated as a  d.ed of gift 
beoause the document recites a considera- 
tion. Butin the case of Ismail Mussajee 
Mookerdum v. Hafiz Boo (3) notwithstand- 
ing that a transaction purpoited to be 
a sale and a price was mentioned in 
the conveyance, if was held by the 
Judicial Committee on the evidence to be a 
gift and not a sale, the question being 
regarded as purely one of intention. Sir 
Arthur Wilson (at page 580) observed as 
follows :— “ The fact that a sum of 
Rs, 10,000 is mentioned as the price, a sum 
which, according to the evidence, was far 
short of the actual value of the pro erty, 
and the fact that toat um is stated to 
have been paid in advance, whereas in 
fact it was not paid at all, are strong 
evidence to show that the transaction 
was not a sale but a gift, with an imaginary 
consideration inserted, in a manner common 
in such transactions in India.’ In a 
latercase Hanif-un-nisa v. Faiz-un-nisa (4) 
the Judicial Committee reversed a decision 
of the Allahabad High Court which held 
that the defendants were precluded by the 
provisions of section 92 of the Indian 
Evidence Act (I of 1872) from giving parol 
evidence for the purpose of showing that a 
deed of sale was in reality intended by 
the executant to be a deed of gift, and the 
case was remanded to-the High Court to 
be deait with on the evidence. 

The Court of Aypeal below and the 
learned Pleader for the respondent have 
relied upon the case of Jidda fan Bibi v. 
Sheikh Baktar (5). The learned Judges in 
that case held that the document could not 


(3) xo C. W. N. 570 atp. 580; 3 A. I, J. 353) 
3 C. L. J, 484; 8 Bom. L. R. 379; 16 "| e? 
166; 1 M. I, T. 137; 33 C. 773; 331. A. 86 (P. C. 
\4) 11 Ind. Cas. 398; 15 C W. N. 3521; BAL 
J.373;13 C. L. T. 5160; 13 Bom. L, R. 39r: to 
M. L. T. 23; 33 A. 340; (1011) 2 M. W, N, 370 
'21 M. L. J. 1126; 38 I. A. 85 (P. C.). : 
5) 53 Ind, Cas, 420; 24 C. W, N. 926, 
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be treated as a keba at that stage of the 
case. Huda, J. observed: “In this case 
the defendant explicitly relied upon the 
document as a gift for a consideration 
which has incidents very different from 
those of a simple gift.” | 
In this case the question whether the 
transaction could be treated as a simple gift 
appears from the judgment to have been 
raised in the Court of first instance at the 
hearing of the case. In the plaint the 
document was referred to as heba-bil-ewaz 
in one part and in another part it was re- 
ferred to as a heba. We think, in all 
these circumstances, that the case should 
go back in order to give the plaintiff an 


opportunity of adducing evidence to show . 


that there was consideration for the heba- 
itl-ewaz. No evidence is necessary in the 
present case' upon the question of delivery 
of possession. Even if the document > is 
not valid as a heba-bil-ewaz, the Court will 
consider whether it can be treated as a 
simple gift, having regard to the intention 
of the donor. 


The case is accordingly remanded to the ` 


lower Appellate Court for disposal accord- 


ing to law, l | 
Costs will abide the result. 
W. C. A, Appeal allowed; 


Case remanded. 


LABGRE HIGH COURT, 
SECOND CIVIL APPEAL NO. 3022 of 
IQIS. 
june 10, 1922. 
Present s—Mr., Justice Broadway and 
Mr. Justice Abdul Qadir. 
ABDUL KARIM AND anoTHER— 
D&EFENDANTS—AÀPPELLANTS 
versus 
Musammat AMAT-UL HABIB ——PLAINTIEEF 
AND FATEH DIN AND OTHERS— 
DEFENDANTS—RZSPONDENTS, 
Custom wy. Personal Law Succession—Zargars 


of Batata, ` ` 
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The Zargars of Batala, in the Gurdaspur 
District, being  non-agriculturists icllow the 
Muhammadan Law ine matters of succession. 
[p. 206, col. 2.] 


Second appeal from the „decree ot the 
District Judge, Gurdaspur, dated the roth 
July 1918, reversing that of the Subo:di- 
nate Judge, First Class, Guidaspur, dated 
the 11th May 1918. 


Mr. Niaz Muhammad, for the Appellants. 

Mr. Ghulam Rasul, for Mr. Abdul Rashid, 
and Mr. Kahan Chand, for the Respondents. 

JUDGMENT.—One Muhammad Bakhsh 
a Zargar of Batala, died on the 13th 
December 1897, leaving him surviving a 
widow Musammat Zainab Bibi and a son 
and a daughter by her. On the 8th- 
February 1898 she gave birth to another 
daughter named Musammat Amat-ul-Habib. 
He also left him surviving by his former 
wife two  daughters.. Musammat Zainab 
Bibi has re-married. The son  Khadim 
Husain sold certain houses left by his 
father to Fateh Din, Abdul Karim and 
others. ; 

On the 29th November 1917 Musammat 
Amat-ul-Habib instituted a suit claiming 
one-third share of the houses by partition. 
she alleged that the parties were governed 
by Muhammadan Law. The defendants- 
vendees contested the suit on ihe ground 
that the family followed custom and not 
Muhammadan Law and, further, that even 
if Muhammadan Law was the rule of in- 
hetitance the plaintiff had no right to 
share in the houses, as her brother had 
expended moneys on her marriage to the 
extent of her share. ‘They also claimed to 
be entitled to “the cost of improvements. 
The Trial Court held that the defendants 
had proved that this family. was governed 
by custom by which a daugh.er got no 
share inthe property of her father, and 
also held that, in any event, the plaintiff’s 
share under Muhammadan Law was 7-48ths 
and not tard, It should be. mentioned 
that one of the daugbte;s of Musammat 
Zainab Bibi who had survived her father 
subsequently died. The plaintiffs suit 
having been dismissed, she appealed to the 
District Judge who, after considering all 
the evidence on the record, came to the 
concli sion that the burden of proving that 
this family was governed by. custom and not 
Muhammadan Law was on the defend. 
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ants who had not discharged the onus. He 
accordingly held that the plaintiff's family 
followed Muhammadan law in matters of 
succession. In regard to her share, he 
held that she was entitled to 7-4oths of 
the said houses, that it had not been 
proved that her brother had spent moneys 
on her marriage outof her share in the 
property in suit and finally that the 
defendants had failed to prove that they 
had made any improvements. He accord- 
ingly declared the plaintiff's claim to the 
extent of 7-40ths share in the property in 
suit. Against this decree the defendants- 
vendees have preferred two appeals, Abdul 
Karim and Muhammad Bakhsh being the 
appellants in No. 3022 of 1918 and Fateh 
Din and Nathu being the appellants in No. 
2743 of 1918. Musammat Amat-ul-Habib 
has also appealed contending thatshe was 
entitled to a one-third share and not only 
7-40ths. In Appeal No. 3022 of 1918 we 
were adressed by Mr. Niaz Muhammad; 
Mr. Dev Raj Sawhney argued the appeal 
No. 2743 of 1918, while Mr. Ghulam Rasul 
addressed us on behalf of Musammat Amat- 
ul-Habib in all the cases. This judgment 
will dispose of all the three appeals. 

Before proceeding further we may state 
that the Zargars of Batala are non-agri- 
culturists and prima facie, they would 


follow their personal law and not agricul- 


tural custom. It is, therefore, clearly 
incumbent in this case on the defendants- 
vendees to prove beyond doubt that ¢his 


family of Zargars is governed by custom. ` 


In support of their contention they pro- 
duced some 15 witnesses who cited some- 
thing like 33 instancesin which daughters 
belonging to the Zargar community had 
not taken a definite share in their father's 
estates. We have been taken through 
these inst nces, which are summarised at 
pages A and 5 ofthe printed book. The 
lea ned District Judge, however, at page 
9, has carefully weighed the evidence of 
these witnesses and pointed out, that most 
of them are interested in the defendants- 
vendees. After giving careful consideration 
to the evidence of these witnesses we see 
no reasonto differ from the estimate placed 
on them by the learned District Judge. 
In most cases the instances are deposed to 
by single witnesses alone and we oe 
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unable to consider thi: evidence as satis- 
factorily proving that Zargars of Batala 
as a whole or this family in particular are 
governed by custom in matters of succes- 
Sion, and we, therefore, agree with the 
learned District Judge in holding that the 
plaintiff's family follows Muhammadan Law 
in such matters. 

Mr. Dev Raj Sawhney contended that 
necessity had been established for the sale 
to his clients. We are unable to agree 
with this view. Again, it has been definite- 
ly found as a factthat the expenses 
incurred in connection with the plaintiff's 
mariage were incurred from the moveable 
property left by Muhammad Bakhsh and 
not out of the property in suit. This is a 
finding of fact which we cannot examine in 
second appeal. 

As to the question of improvements; 
here, again, the learned District Judge has 
found as a fact that the vendees have 
failed to prove that they made .any im- 
provements and we are unable to interfere 
with this finding in second appeal. 

Appeals Nos. 3022 and 2743 of 1918 are, 
therefore, dismissed. 

Turning now to Appeal No. 3040 of 
I9I8 by the plaintiff, we find that owing 
to the death o her full sister she and her 
brother were alone entitled to her share, 
and the total, according to calculation, 
comes to 161/864ths. We, therefore, 
accept her appeal to this extent that we 
vary the decree so as to grant her 
16r-864ths of the property in dispute. 
Having regard to all the circumstances of 
the case weconsider it equitable to allow 
the parties to bear their own costs in this 
Court in all the appeals, 

W, C. A. 

Defendant’s appeals dismissed ; 
Plaintiff's appeal accepted in part. 
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CALCUTTA HIGH COURT. 
APPEALS FROM ÁPPELLATE DECREES 
NOS, 2121 AND 2122 OF I920. 
August 9, 1922. 

Present:— Justice Sir John Woodroffe, Kr, 
and Mr. Justice Suhrawardy. 

THE SECRETARY or STATE FOR 
INDIA iN COUNCIL—DEFENDANT NO. I 
—AÁPPELLANT 

VEYSUS e 
DN No, 2121 OF 1920 
RAM CHARAN ACHARJ VA AND OTHERS 
PLAINTIFFS— RESPONDENTS, 
; In No. 2122 OF 1920 
SARAT CHANDRA HAZRA— PLAINTIFF 
AND OTHERS—DEFENDANTS NOS. 2, 3— 
RESPONDENTS. 
Bengal Tenancy | Act (VIII of 1885), ss. 50, 
104- H— Tenancy of known origin— Presumption 


under s. 50, whether applicable—Suit under s. 
194-H, when lies. 


. Per Woodroffe, ].—Where the origin of a tenancy 
is known section 50 of the Bengal Tenancy Act 
does not apply to raise a presumption of the 
fixity of its rent. (p. 208, col. 1.] 


A Civil Court is not competent to revise ‘the 
reut fixed in the Settlement Rent-Roll. [p. 208, 
col, r.] 

Per Suhvawardy,  f.—Section io4-H of the 
Bengal Tenancy Act only contemplates a case 
where a person has been aggrieved so far as 
anentry of rent in the Record of Rights is 
concerned. [p. 208, col. 2.) 


A plaintiff who is not really aíiected by an 
entry of rent in the Record of Rights, would not 
be entitled to claim a revision of rent under 
clause (4) of section ro4-H of the Bengal Tenancy 
Act even if his case falls under any of the sub- 
clauses of clause (3) of that section. [p. 208, col. 2; 
p. 209, col. 1,] l 


Appeals against the decrees of the Sub- 
ordinate Judge, Second Court, Hooghly, 
dated the 7th June 1920, modifying in 
No. 2121 and affirming in No. 2122 the 
decrees of the Munsif, Second Court at 
Arambagh, dated the 17th of June and 
26th September 1918 respectively, 


Babu Surendva Nath Guha, for the Ap- 
pellant.—The suit was one under section 
I04-H of the Bengal Tenancy Act and 
ought to have be n instituted within the 
period of limitation specially provided in 
clause (2) of tha: section. ihe facts 
that the p riod uf limitation expired du- 
ing the vacation . cannot extend the 
dme up to the re-opening date of the Court, 


* 


Refers to Kalimuddin Moliah v. Sahib- 
uddin Molla (1). The rules contained in the 
Limitation Act are “not applicable to the 
calculation of the period of limitation 
provided by special Statutes, Refers to 
section 12 of the General Clauses Act, sec- 
tion 29 (1) (b) ofthe Limitation Act and 
Ahad Baksh v. Sheikh Babar Ali (2). 

Babu Jyotish Chandra Sarkar, for the 
Respondent, was not called upon to 
reply in the appeal. 

In cross-objection the learned Vakij 
ior the respondent submitted that a pre- 
sumption of fixity of rent under section 
50 of the Bengal Tenancy Act ought to 
have been raised from proof of payment 
of rent at a uniform rent for over 20 
years ; and, secondly, if the suit was 
propetly brought under section 104-H of 
the Bengal Tentncy Act there was no reason 
why the Settlement Rent-Roll could not 
be revised by the Civil Court. It cannot 
be argued that I was not aggrieved by 
the entry in the Record of Rights. The 
fact that my claim with regard toa part 
of my tenancy has succeeded, shows 
that the entry in the Record of Rights 
was wrong and clause (4) of section 104-H 
becomes applicable. Even if it be 
assumed that I was not really afiected 
by an entry of rent in the Record of 
Rights, thefact that I have succeeded’ 
in my suit to correct the entry would 
entitle me to claim a revision of rent 
under clause (4) of section ro4-H, 
Moreover, the Courts below ought to have 


‘taken into consideration the abnormal in» 


crease in the rent of the tenancy. 
e 


JUDGMENT. 


Woodroffe, J.—In this appeal the only 
question argued before us is whether the 
suit is in time, having been instituted 
more than six months after the date 
of the final publication under section 
104-H of ethe Bengal Teflancy Act. A 
suit of this nature has to be brought 


(1) 54 Ind. Cas 705; 39 C I. J. 200 W 
N, 4; 47 C. 300 (F. B.). J 455 40. W 
(2)§t4 Ind, Cas, 173; 16 C. W, N, 721; 
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.within six months from the date of the 
final publication. Both thelearned Mun- 
Sif and the District Judge were of 
opinion that the period of six months ex- 
pired during the vacation and the suit 
was instituted on the day the Court 
re-opened and that the suit was in time. 
I see no reason to take a contrary 
view. 

There is, further, a cross-objection by 
the respondent which remains to be con. 
sidered. Two questions are raised by 
the cross-objection. It is contended, first- 
ly, that the Court of Appeal below should 
have held that the rent of the holding 
was not lable to enhancement and that 
a presumption under section 50 of the 
Bengal Tenancy Act arising from proof 
of uniform payment of rent for over 20 
years did apply to this case. Upon the 
reading of ‘the pleadings and evidence 
put before us, I am of opinion that this 
ground fails, because that section could 
not apply where the orizin of the tenancy 
is known, and, according to the construc- 
tion which I have put upon the 
pleadings and evidence, the orign of the 


tenancy is known. ‘Therefore, section 50 


does not apply. 

The second point is, that the lower 
Appellate Court erred in holding that the 
Civil Court could not revise the rent 
fixed in the Settlement Rent-Roll, We 
have been addressed at some length upon 
this point but I am not satisfied that 
the cross-objector has shown that learned 
Judge has come to a wrong conclusion upon 
this question, 

Exception has been tAken to the very 
great apparent increase in the rent 
from Rs. 4 odd to Rs. 8x odd. In 
this connection it is to be remembered 
that the tenant had been in possession 
of this land at a 
Rs. 4 odd for over 30 years. 

I am of opinion therefore, that the 
cross-objection, also fails and should be 
dismissed. 

As both the appeals "T cross-ob'ec- 
tion fail no order is made as regards 
costs. 

Suhrawardy, J.—I agree in dismissing 
the appeal on the ground stated in the 
judgment ot my learned brother. I also 
agree in dismissing the cross-abjection. 


. fÉramed, 


very low rental of 


The  pla'ntiffrespondent brought a 
suit for recovery or confirmation of pos- 
sesson of a portion of hs tenancy 
which was wrongly left out by the Set- ` 
tlement Officer in the Record of Right. He 
further claimed. that his rent was not 
liable to enhancement. He adduced 
evidence in support of this contention 
by production of  rent-receipts showing 
urfiform payment of rent for a period 
of more than 20 years. The suit, as 
is, to my mind, competent under: 
section 104-H of the Bengal Tenancy 
Act. The Court of Appeal below has 
found that the p'aintiff has failed to 
prove that his rent is not liable to en- 
hancement and, therefore, his claim under 
sub-clause (e) or (g), clause (3), section 
I04-H fails. But his claim for a part 
of "his tenancy which was: left out has 
succeeded. "That claim evidently was un- 
der sub-clause (d) of clause (3) section 
I04-H. It is, therefore, argued that un- 
der clause (4) of that section the Court 
was bound to settle a fair rent. It seems 
to me that the . result of the plaintiff's 


. success in getting 5 bighas odd added to - 


his. tenancy: as recorded. in the Record of 
Rights places him in a better position 
than he originally was, namely, he has 
now to pay Rs. 8t odd as fixed by the 
Settlement Officer as rent for 25 bighas 
instead of for 30 bighas odd that. has 
been decreed to him by the Court’ below, 
He is, therefore, not a person, in terms 
of section 104 H of the Bengal Tenancy 
Act, “aggrieved by an entry ofa rent 
sett'ed in a Settlement Rent-Roll prepared 
under section 1I04-À to I04-F and in- 
corporated ina Record of Rights finally 
published under section r03-AÀ". If his. 
claim were solely based upon the omis- 
sion of a part of his tenancy I am of 
opinion that he would not have been 


entitled to bring a suit under section 


104-H, as he would not be a person 


 aggrieved by an entry of a rent, though. 
he might have been entitled to claim 


relief under some. other section of 
Chapter X. Section 104-H of the Tenancy 
Act only. contemplates a case where 
a person has been aggrieved so far asan 

entry of rent is concerned. I am not ` 
persuaded to hod that, even if he is not 
really aliec.ed by an entry of rent in the 
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Record of Rights, it he can bring his case 
under any of the sub-clauses of clause (35, 
isection I04-H, he would be entitled 2 
claim a revision of rent under clause (4) o 
that section. I, therefore, think that d 
plaintiff is not ‘entitled to ask the: Court 
on the findings arrived at by the Court 
of Appeal | bel ew to revise the rentas en- 
tered in the Settlement Rent-Roll..or to 
settle a fair rent for the land in suit, 
In this view, of the law I think the: plaint- 
iff's contention fails, and the dudo E 
ought to be dismissed. 

In S. A. No, 2122 OF I920. 
. Our decision in Second Appeal No. 2121 
of 1920 governs this appeal also which is also 
dismissed. The respondent is entitled to 
his costs, one gold mohur. 


N. K, Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Crvi, Revision No. 104 or 1922. 

l October 23, 1922. 
Present:—Mr. Batten, J. C. 
Musammat DHAPU AND ANOTHER— 
DEFFNDANTS NOS. 3 AND 5~-APPLICANTS 
Uer STIS 
RAMAUTAR AND OTHERS—DEFENDANTS 
Nos. X; 2 AND 4.—NON-APPLICANTS. 

Civil Procedure Code ( Act V of 1908, 0. X X I I, 
y. 3-—— Legal vepresentarive, person allowed to continue 
suit as— Legal position— Proof. 

The admission of a person as a legal representa- 
tive for the purpose of prosecuting the suit does 
not conclusively establish his right to do so if his 
legal position is one of the main issues in the suit 
itself. Similarly, the decision that a person is a 
legal representative only to a limited extent does 
not preclude him from proving in the suit what 
his full rights are. 

Balabai, v. Ganesh, 27 B. 162; 4 Bom. 
LI. R. 980, Parsotam Rao, v. J anki Bai, 28 A. 
Log: A. W. N. (1905) 206, referred to. 

Application for revision of an order-of the 
Sub-Judge, Khandwa, dated the r4th Teb- 
ruary 1922, in Civil Suit No. 177 of 1919. 

Mr. G. E. Subhedar, for the Applicants. 

Mr. Fida Hussain, for the Non-Applicants. 
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ORDER.—-The sequel to this Courts 
order in Civil Revision No. 25 of 1921 in 
the same case. has*been confusion. The 
original suit brought by Ramchandra was 
for partition. "The lower Court has now 
allowed the present applicants to continue 
the suit as legal representatives of the de- 
ceased Ramchandra. Tt has held that they 
cannot get a decree for partition but can 
only get a decree for maintenance which was 
not a relief comprised in the original suit. 
Logically, on the findings of the lower Court, 
it should have been ordered that the appli- 
cants were not legal representatives of the 
deceased Ramchandra for the purpose of 
continuing his suit for partition. No one, 
however, has objected to the finding that 
they are legal representatives and can con- 
tinue the suit in some capacity or other. 
What the applicants now object is not the 
findittg that they can continue the suit as 
legal representatives but the finding that 
they have no right to a partition, because 
the first applicant is not the legitimate son 
and the second applicant is not the married 
wife of the deceased Ramchandra. What 
the lower Court has found is, that the appli- 
cants can continue the suit, but in so doing 
it has decided some of the main issues of 


- the suit itself ; in fact, the issues framed for 


deciding the question of legal representa- 
tion were identically the same as those 
framed for the purpose of the suit itself. 

It has been held in Balabai v. Ganesh 
(1) and in ` Parsoiam Rao v. Janki 
Bae (2) that the admission of a person as 
a legal representative for the purpose of 


prosecuting the suit does not conclusively 


establish his right to do so if his legal posi- 
tion is one of the main issues in the suit 
itself: Similarly, the decision that a per- 
son is a legal representative only to a limited 
extent does not preclude him from proving 
in the suit what his full rights are. In 
this case the Subordinate Judge has made 
the applicants amend the plaint and has 
precluded them from proving that they 
have as legitimate son anf lawful wife a 
Once they are admitted 
as legal representatives, they have a right 
to prove this and the interlocutory order. 


(x) 27 B. 162; 4 Bom. LR 980. 
(2) 28 A. 109 ; A. W. N. _ (1905) 206, 
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has no final effect on the rights of the par- 
Des to the suit, 
— The decision of the core Court must be 
understood in the light of the above remarks 
and the applicants will have a right to prove 
the original issues framed in the suit. Costs 
los be costs in the snit. Pleader’s fee 
S. 20. 


S. D. Order accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER NO, 133 CF 1920. 
l August 24, 19:1. 
Present:— Justice Sir N. R. Chatterjea, KT., 
and Mr. Justice Chotzner. 
Munshi MAHAMAD KAZEM ALI AND 
ANOTHER—] UDGMENT-DEBTORS— 
APr: LLANTS 
VEYSUS 
Munshi NAIMUDDIN AHMED AND 


| OTHERS-— RESPONDENTS. 
Bengal, 


; North-Western Provinces and 
Assam Civil Courts Act (XII of 1887), 
S, 13. i2) — Civil. Procedure Code (ActV of 


1908), s. 1s0—‘ Assignment’ and ‘transfer’ of busi- 
ness of Civil Court, distinction between — Decree 
passed by Court before assignmeni— Execution by 
Court lo whom business assigned. 

An assignment of the business of one Court to 
another by the District Judge under section 13 
(2) of the Bengal, N.-W. P. and Assam Civil Courts 
Act is not the same thing as the transfer of 
business under section 150 of the Civil Procedure 


Code. [p. 211, col. 2.] 

A Court to which "the business of 
another Court has beeu assigned by the 
District Judge under section 13 (2) of the 
Bengal, North-Western Provinces and Assam 
Civil Courts Act, has no jurisdiction to 
entertain an application for execution of a decree 
passed by the Court whose business was so 
assigned. The application for execution should 
be made to the Court which passed thg decree. 
[p.-212, col £i] * 

Kali Pado Mukerjee v. Dino Nath Mukerjee, 25 
C. 315; 13 Iud, Dec. (N. s.) 211 and Bachu Koer v. 
Golab Chand, 27 C. 272; 14 Ind. Dec. (N s) 180, 
referred to. ` 

Aminuddin Mullick v. Atormoni Dasi, 57 Ind. 
guished &79; 24 C. W. N. 899; 47 C. rroo, distin- 

hed 

Appeal against an order of the Subordi- 
nate Judge, Fourth Court, 24-Parganahs, 


dated the r6th Apul 1920. 


Babu Mahendra Nath Roy (with him 
Babu Seshi Sekhar Boso), for the Appel- 
lant.—'The decision of the Court below is 
wrong in view of sections 37 and 38 of the : 
Code of Civil Procedure. Section 150 of 
the Code has no application, for that section 
applies only where, there has been a 
transfer of the business of one Court to 
another. In the present case, under 
section. 13. (2) of the Bengal North 
‘Western Provinces and Assam Civil Courts 
Act there was an-assignment of the business 
of the Court which passed the decree to 
the Court in which the application for ex- 
ecution was presented. That being so, the 
application for execution should have been 
made to the Court which passed the decree. 

Mr. M. A. S. M. Akram, for the Respond- 
ents.—The application for execution of 
the decree may be made either to the 
Court which passed the decree or to the 
Court to which the local jurisdiction has 
been transferred. See Latchman Pundeh v. 
Maddan Mohun Shye (x) . Kalk Pado 
Mukerjee v. Dino Nath Mukerjee (2), Bachu 
Koer v. Golab Chand (3), Udit Narain 
Chaudhur. v. Mathura Prasad (4), and 
Aminuddin Mullick v. Atormóni Dasi (5). 
The provisions of section 37 (6) and section 
150 of the Civil Procedure Code of 1908 
cover the. present cass. , 

Babu Mahendra Nath Roy, replied in brief. 

JUDGMENT.— This appeal arises out of 
proceedings in execution oi a decree for 
money. The decree was passed by the Third 
Subordinate Judge’s Court, 24-Parganas, in 
respect of a claim, the cause of action of 
which arose within Diamond Harbour. 
The previous application for execution of 
the decree was made in that Court. Sub- 
seauently, the business arising within the 
local limits of the Munsif of Diamond 
Harbour was assigned to the Fourth Sub- 
ordinate Judge’s Court by the District Judge 
under section 13 (2) of the, Bengal and 
Assam Civil Courts Act (Act XII of 1887). 
The pre.ent application for execution was 


(1) 6 C. 513 7 C. In R. 52175 Ind. Jur. 414; 


3 Ind. Dec. (N. s.) 333. 


2) 25 C. 315; 13 Tad. Dec. (N. s.) 211. 
(3) 27 C. 272; 14 Ind. Dec. (N. s.) 180. 
(4) 35 C. 974; 12 C. W N. 859. 
(5) 57 Ind. Cas. 879; 24 C. W:N. Bggl. 47 €. 
1I00, 
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made in the Fourth Subordinate Judge’s 
Court, and a question was raised in the Court 
below whether the latter Court had juris- 
diction to execute it. The question was 
answered in the affirmative by the Court 
below. The judgment-debtors have appealed 
to this Court, andit is contended on their 
behalf that under section 13 (2) of Act XTI 
of 1887 the business is not transferred but 
is merely assigned to the Subordinate 
Judges, so that the case does not come 
under section 150 of the Code, and that 
even if it does, the provisions of that sec- 
tion are subject to those of sections 37 and 
38 of the Code. 


Section 13 of Act XII of 1887 runs as. 


follows :— 

*'(x) The Local Government may, by notifi- 
cation in the Official Gazette, fix and alter 
the local limits of the jurisdiction of any 
Civil Court under this Act. 

‘*(2) If the same local jurisdiction is assign- 
ed to two or more Subordinate Judges or 
to two or more Munsifs, the District Judge 
may assign to each of them such civil 
business cognizable by the Subordinate 
Judge or Munsif, as the case may be, as, 
subject to any general or special orders of 
the High Court, he thinks fit.” 

The effect of re-distribution of business 
by the District Judge. under section 13 of 
Act XII of 1887, upon the power of the 
Court to execute decrees was considered in 
some cases under Act XIV of 1882. In the 
case of Kali Pado Mukerjee v. Dino Nath 
Mukerjee (2) A. obtained a decree against B. 
in the Court of the First Munsif of Howrah. 
After the decree, tbe local area within 
which the cause of action arose and the 
judgment-debtor resided, was transferred 
{evidently under se.tion 13 of Act XII of 
1887) from the First tothe Second Munsif. 
Onan application by A. for the execution 
of his decree in the Court of the Second 
Munsif which allowed execution, it was held 
‘that the Second Munsif had no urisdiction 
to entertain the application and alow 
execution, and that the application ought 
to have been made in the Court of the 
First Munsif which passed the decree. 
Similarly, in thé case of Bachu Koer v. 
Golab Chand (3), it was held that the 
Court of « Subordinate Judge which passed 
a decree is the only Court competent 
to execute it, and that the District Judge 


* 
is not competent under section 13 (2) of 
Act XII of 1887 to assign to them different 
areas so as to limit gor define their vespechve 
jurisdiction, the local limits of their 
jurisdiction being fixed by the Local Govern- 
ment under section 13 (1) of the Act. 

In cases of transfer of local jurisdiction 
by order of the Local Government, it has 
been held, with reference to the provisions 
of section 649 of Act XIV. of 1882, that 
the application for execution of the decree 
may be made either to the Court which 
passed the decree, or to the Court to which . 
the local jurisdiction has been transferred. 
See Laichman Pundeh v. Maddan Mohun 
Shye (i), Jahar v. Kamni Debi (6). and 


. Udit Narain Chaudhuri y, Mathura Prasad 


4). 

The Court below relied upon the provisions 
of section 37 (b) and section 150 of 
the present Code. There were no provisions 
in the old Code corresponding to those of 
section 150 of the present Code. Section 
150 lays down: “Save as otherwise pro- 
vided, where the business of any Court 15 
transferred to any other Court. the Court 
to which the business is so transferred 
shall have the same powers and shall per- 
form the same duties as those respectively 
conferred and imposed by or under this 
Code upon the Court from which the busi- 
ness was so transferred.” 

We think that an assignment of busi- 
ness under section 13 (2) of Act XII of 
1887 is not the same thing as transfer of 
business under section 250 of the Code 
and, that being so, the provisions of 
section 150 do not appiy to the present 
case. 

In Aminuddin Mullick v. Atormoni Dasi 
(5) there was no assignment of business 
by the District Judge under section 12 
(2) of Act XII 1887 as in the present. 
It was held,in the circumstances of that case, 
that the Subordinate Judge’s Court so far 
as it related to suits up to the value of. 
Rs. 2,000 must be taken to have been,trans- 
ferred to Second Munsii’s kont, upon that 
Court being vested with powers to try suits 
up to Rs. 2,000 in value which evidently was 
conferred by the Local Government under 
section 19 (2) of Act XII of 1887, The ques- 
tion whateffect the words “save as other 


(6) 28 C. 238; 5 C, W, N. 150, 
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wise pr vided” in the opening line of section 

150 has upon the power ot the Court to 
which business is transferrel „to execute 
decree passed by the Court from which 
the business is transferred does not in the 
view we take of this case arise for 
decision. 
~ The Fourth Subordinate Judge’s Court 
did not .pass the decree, nor was the 
decree sent to it for execution, and the 
Third Subordinate Judge’s Court has not 
ceased to: exist nor has ceased ` to have 
jurisdiction to execute the decree. 

We. are accordingly of opinion. that the 
Fourth Subordinate Judge’s Court had no 
jurisdiction.to entertain the application ‘for 
execution of the decree, passed by the 


Third Subordinate Judge's Court.in this ' 


case.. The appeal is accordingly allowed, 
and the order of the. Court below set 
aside. The application for execution of 
the decree will be returned to the decree- 
holder for presentation to the proper Court. 
No order as to costs. Let the record be 
sent down at once, 

B. N. | Appeal allowed. 


en “ES cuam 


MADRAS HIGH COURT. 
CIVIL APPEAL NO. 360 oF I9I9. 
May 3, I921. 

Pyresent:--Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spencer. 
PINGALI VENKATARAMANA REDDI, 
BY HIS AUTHORISED AGENT BRAHMAN DA 

NARASIMHA RAU.—APPELLANT , 
VEYSUS 
` KOTIGARI RANGIAH CHETTI AND 
OTHERS— RESPONDENTS, 
Transfer of Property Aci (IV of 1882), ss. 48, 


52, xor—Suit on mortgage without impleading puisne — 


morigagee—Puisne mortgage executed before but 
registered after suit —Lis pendens—Decree—Sale of 
item of hypotheca—Discharge of portion of debt 
with sale-proceeds — Rights of: auction-purchaser and 
his assignee —Subrogation,. — 

“A second mortgage executed before but regis- 
tered after the institution of a suit on the first mort- 
gage is not affected by ihe doctrine of lis pendens. 
The second mortgage takes effect from the date 
of its execution. the first mortgafee obtains a 
decree and sells the inortgaged property in execu- 
tion without impleadiag the second mortgagee as 
party defendant the rights of the latter under his 
mortgage are not afiected, and ‘ae is legally 
entitled to bring a suit on his mortgage, notwith- 
standing that the property has oeen sold away in 
thé previous suit. [p. 222, col, r.] 


Tilkdhavi Singh v. Gour Navain, 59 Ind. Cas. 
290; 5 P. L, J 715; 2 P. L. T. 95; (1921) Pat. 122, 
not followed. 

Veerakuliy - Koundan v. Ramasami Asart, 32 


Ind Cas. 431, followed. 


Mulia Veetil Seethi v. Achuthan Nair, 9 Ind Cas. 
513; 21 M. L. J. 213; (1911) x M, W.N. 165:9 M. 
L. T. 431, referred to. 

A person advancing money privately to a mort- 
gagor for the purpose of discharging the debt due 
under a first mortgage cannot establish his claim 
to stand in.the shoes of the first mortgagee, so as 
to claim priority over the second mort- 
gagh, unless the first mortgage is extinguished 
by his payment. But a  Court-auction- 
purchaser stands on a higher footing than 
a person who purchases outside the Court, 
as a Court-auctidn-sale of one of the mortgaged 
properties which satisfies a portion of the decree, 
prevents that property from being brought to sale 
again for the balance. Thus, it becomes wholly 
absolved from further obligation under the decree 
on the prior mortgage and, consequently, suborga- 
tion will be allowed in favour of a Court-auction- 
purchaser who makes the partial payment to the 
extent of the amount so paid in partial discharge. 
[p. 215, col.2; p. 216 col. 1; p. 217, col. tr 

Gurdeo Singh v. Chandrika Singh, 1 Ind. Cas. 
913; 36 C. 193; 5 C. L. J. 611, Hanumanthaiyan v. 
Meenatchi Naidu, 12 Ind. Cas. 412; 35 M. 183; ro. 
M. L. T. 380; 22 M. L. J. 1x2; (1912) M. W. N. x58, 
Gokaldas | Gopaldas v. | Puranmal Premsukh 
Das, 10 C. 1035; 11 I. A. 1x26; 8 Ind. Jur. 396; 4 
Sar. P. C. J. 543; 5 Ind. Dec (N. S.) 692 (P. C), 

Chetwynd v: Allen, 1899) x Ch. 353; 68 L. J. 
Ch. 160; 80 L.T. 110; 47 W. R 200, Baroness 
Wentlock v. River Dee Company, (1887) 19. Q.B.D. 
155; 35 W. R 822, Dulhin Sona Kuerv. Jamil 
Ahmad, 48 Ind. Cas. 779, referred to. 

Where rights conferred on a prior mortgagee by 
the decree obtained by him on his mortgage have 
further ripened' into the rights of a Court- 
auction-purchaser by execution proceedings, though 
such rights as Court-auction-purchaser cannot 
be availed of against the puisne.mortgagee's claim 
to bring the pr -perties again to sale if the puisre 
mortzagee has not been made a party to the first 
suit, such rights can be made the basis of a defence 
of priority to the extent of the amount of the 
mortgage-decree in the prior suit. [p. 22r, col. 1.) 

Het Ram v. Shadi Ram, 45 Ind. Cas. 798: go A. 
407; 5 P. L. W; 88; 16 A. L. J. 607; 35 M. L. J. 1; 
24M.I. T. 92; 28 C. L. J. 188; (r918) M. W. N. 
518; 20 Bom LR 798; 22 C. W. N. 1033; 9 L. W, 
550; 12 Bur. L. T. 73; 45 L A. 130 (P. C) 
distinguished. 

Matru Mal v. Durga Kunwar, 55 Ind. Cas. 965; 
(i920) M W.N 338; 18 A L.J. 396; 38 M.L. J. 
419; IX L.W 529:2 U. P. I. R. (P.C) 75; 22 
Bom. L. R 553; 32 C. I, J. 121; 42 A 3064; 47 I. A. 
71; 27 M. I, T. 319; 25 C. W.N. 397 (P.C.), referred to. 

A mortgagee sued his mortgagor for the amount 
due on his mortgage and obtained a decree without 
impleading a puisne mortgagee of whose mortgage 
he was not aware. In execution of his decree the 
first mortgagee brought to sale au item of the mort-. 
gaged property with the. sale-proceels of which a 
portion of the mortgage-debt was discharged. The 
auction-purchaser mortgaged that item to the de- 


Vol, LAK) 


INDIAN CASES. , > arg 


PINGALI VENKASARAMANA REDDI V, KOTIGARI RANGIAN CHETI. 


fendant in the present suit. The latter sued on 
his mortgage the auction-purchaser, obtained 
a Gecree and, in execution. purchased the item 
himself. The puisne mortgagee then sued on his 
mortgage and the defendant, pleaded a prior charge 
-` on the item purchased by him. 

Held, thatthe defendant was entitled to his 
mortgagor's rights and could claim the prior charge 
as a shield. [p. 220, col. 2.] E 


Muthammal v. Razu Pillai, 44 Ind, Cas. 753; 4X M. 


513; 23 M. L.T. 106;(1918)M. W. N 251; 7 L.. W. 420, 
Chhaggan Lalv. Muhammad Hussain Khan, 51 
„Ind. : Cas; 133; 41 A. 456; 1 U. P. L. R. (AJ) 1; 
17 Ay I. E 74x (F. B.), referred to. 

Appeal against a decree of the Court 


of the Subordinate Judge, North Arcot, 


in Original Suit No. 122 of 1916. 

Mr. N. Stvavama Krishna Iyer, for Mr. T. M. 
Krishnaswami Aiyar, for the -Appellants.—- 
The plaintiff had no title at the date of 
OriginaljSuit No. 6 of 1890, as his document 
was not registered, Tillregistration title does 
not pass. Section 47 of the Registration Act 
has no application to cases of superior rights 
acquired before registration of the plaintiff's 
mortgage. Papireddi v. Narasareddi (x), 


Kahanasundavam Pillai y. Krishnaswami - 
Atyar (2), Kurri. Veerareddt v. Kurri Bapi- . 


redd? (3), Ramanathan Chetty v. Rangana- 
than Chetty (4), Sheo Narain Singh v. Dar- 
bari Mahton (5), Sethuramaswami Nayant 
Varu v. Mir Hussain (6), Tilkdhart Singh 
v. Gour Narain (7) and Gulabchand Manik- 
chand v. Dhondi (8). 
^. Theauction-putchaser in Original Suit No. 
G of r890 acquired a title free of plaintiff's 
mortgage. In any case he was entitled to 
subrogation to the extent of the sale-consi- 
deration paid by him. Vanmtkalinga Mudah 
v. Clndambara Chetty (9), Chinnu Pillai v. 
Venkatasamy Chettiar(xo), M uthammal v. Razu 
Pillai (x1), Yellapaddi Mahalakshmammal v. 


(1) 15 M. 464; 5 Ind, Dec. (N. ai 1030. 
56 (2) 62 Ind, Cas. 280; 13 L. W, 187; (1921) M. W. 
. I4I. 


pee M. 336; 1 M. L., T. 153; 16 M. L. J. 3953 


(4) 43 Ind. Cas. 138; 40 M. x134; (1917) M. W. N. 
757, 22 M. L. T. 173; 33 M. L. J. 252; 6 L. W. 300. 

(5) 2 C. W. N. 207. 

(6) 49 Ind. Cas 806; 42 M. 503; 25 M. I. T. 182; 
oi, W. 347; (1919) M. W. N. 407. 

(7) 59 Ind. Cas. 290; 5 P. L. J. 715; 2 P. L T. 

95; (1921) Pat 122. 

(8) 11 B, H.C. R. 64 at p. 66. 

(9) 29 M. 37. 

(10) 34 Ind. Cas. 507; 40 M, 77; 30 M. L.-J, 
347; (1916) x M. W. N 245; Ig M. I, T. 217. 

(11) 44 Ind. Cas. 753; 41 M. 5133; 23 M. hk Th 
126; (1918) M. W. N. 251; 7 I, W. 420. 


Sriman Madhva Siddhantha Oonahini Nidhi 
(12), Het Ram v. Sheli Ram (13), Parsotam 
Das v. .Patesri Partap Narayan Singh 
(14), Digambar.: Das v. Harehdra Narain 
Pandy (15) and Rahim-un-nessa v, Badri 
Das (16). B l 

The case in Shadi Ram v. Het Ram (17) 
is distinguishable. There the decree abso- 
lute was allowed to be barred. Thisisa case 
where property wassold under the decree. 

‘Even part discharge of the motrgage does 
not affect the right of subrogation. Sami- 
natha Pillai v. Krishna Tyer (18), Besinath 
Karumani v. Devt Doss (x9) and Udit Narain 
Masi v. Asharft Lal (20). 

Motgagee from auction-purchaser stands ' 
in the latter’s shoes and can also claim pri- 
ority. 

Mr. N. Chandrasekava Asyer, for the Re- 
spondent.—The puisne mortgagee could claim 
right as mortgagee during the pendency 
of Original Suit No. 6 of 1890, as this mort- 
gage-deed was executed before date of suit. 
Section 47 of the Registration Act gives 
validity.to the document from the date of 
execution. | 

There is no question of lis pendens here. 

Bapuji v. Icharam (21), and Veerakutty 
Koundan v. Ramasami Asari (22). Im 
Tilakdhari Singh v. Gour Narain (7) it was 
a case of oral sales. 

The defendant could not claim any right. 
of subrogation, as the effect of the order 
absolute in Original Suit No. 6 of 1890 was 
to extinguish the mortgage security. Met 
Ram v. Shadi Ram (x3), Chhaggan Lat v. 
Muhammad Hussain Khan (23), Kalidas 
Chaudhury v. Prasanna Kumar Das (24) and 

(12) 11 Ind. Cas. 865; 35 M. 642; ro M. LI. D. ` 


` 169; 21 M. L. J, 811; (1912) M. W. N. 24.- 


(13) 45 Ind. Cas. 798; 40 A. 407; 5 P. L. W. 88; 
16 A.J, J.607; 35 M. L. J. 124 M. L. T. 921 28 
C. L. J. 188; (1918) M. W. N. 518; 20 Bom. LR. 
798; 22 C. W. N. 1033; 9 L. W. 550; 12 Bur. L. "T. 
72; 45 I. A. 130 (P. C ). i 

(14) 18 Ind. Cas, 923; 35 A. 250; 11 A. L. J- 241. 

(15) 5 Jud. Cas. 165,11 C. In J, 226 14C. W, N: 
617. 

Le 9 Ind. fas. 205 33 A. 36% 8 A. L. J. x12. - 
(17) 20 Ind. Cas. 59; 11 A. L J..634. 
(x8) 28 Ind. Cas. 966; 38 M. 548; 28 M. I. J. 484. 
(19) 29 Ind. Cas. 51r. 

(20) 35 Ind, Cas. 732; 38 A. 502; 14 A. In f. 662. 
(21) (1877) 2 P.J. 361. 

(22) 32 Ind. Cas. 431. 

(23) 51 Ind. Cas. 133; 41 4.456) 1 U, P. L. R, 
(AJ). 1; 17 A. L. J. 741 (F. B.). 

(24) 55 Ind. Cas 189; 47 C, 446; 30 C. IL, J. 
496; 24 C. W. N, 269, - , A 
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Lakshmanan Chetty v. Muthaya Chetty (25). 
In Yadalh Beg v. Taka Ram (26) it was 
à case of foreclosure and not of sale. 

Part payment does not create a right of 
subrogation. Seethavama v. Venkata- 
krishna (27), Gurdeo Singh v. Chandrika 
Singh (28), Hanumanthaiyan v. Meenatchi 
Naidu (29), Swaminatha Pillai v.. Krishna 
Iyer (18) and Besinath Karumani v. Devt 

Doss (19). 
. The claim to subrogation had become 
barred under Art. 132 of the Limita- 
tion Act. Mahomed Ibrahim Hossein Khan 
v. Ambika Pershad Singh (30), Het Ram v. 

Shadi Ram (13). 
us JUDGMENT. 

Sadasiva Aiyar, J.— The facts are set out 
in the opinion of my learned brother and 
I shall not repeat them. I entirely agree 
with my learned brother on the question of 
lis pendens and that we should follow the 
. decision of ‘our own Court in Veerakutiy 
Koundan v.. Ramsami Asari (22) in pre- 
ference to the decision in :Tilkdhari Singh 
v. Gour Narain (7). 

The question which remains for considera- 
tion is, whether the 25th defendant, the 
appellant, is entitled to stand in the shoes of 
the decree-holder in Original Suit No. 6 of 
1890 (whom I shall call the prior mortgagee) 
so that he (the appellant) can set up those 
rights as a shield against the plaintifi's 
claim to proceed against the sum of Rs. 3,000 
which now represents Item No. 2 of the 
mortgaged properties, the said Item Ns. 2 
having been mortgaged both in that prior 
mortgage and in the plaintiff’s subsequent 
mortgage sued on. P. 

So far as the ownership right in Item No. 2 


(the Karvetnagar forest) now represented 


by the Rs. 3,000 is concerned, I think that 
as the suit, Original Suit No. 6 of 1890, was 


(25) 62 Ind. Cas. 833; 40 M. L. J. 126; 29 M. L. 
T, 189. >- E 

(26) 57 Ind. Cas, 535; 39 M. L. J. 147; (1920) 
M. W. N. 369; 28 M. L. T 95; 2 U. Pel. R. (P.C) 
123; I6 L. N. R 154; 12 L. W. 503;22. Bom. L. R. 
1315; 47 LA. 207; 25 C. W. N. 241; 48 C. 22(P.C.). 

(27) 16 M. 94; 5 Ind, Dec. (N. 8.) 773. 

(28) 1 Ind. Cas. 913; 36 C. 1933 5 C. Ln J, Orr. 

(29) 12 Ind. Cas. 412; 35 M. x83; 10 M. L. T. 
380; 22 M. L. J. 12; (1912) M. W. N. 158. 


20 


(30) 14 Ind. Cas. 496; 39 C. 527; 1x M. L. T. 265; - 


(1912) M. W. N. 367; 9 A.L. J 332; 14Bom. L. R 280; 
I6 C: W. N, 505; 15 C. L. J. 411; 22 M. L. I. 468; 
39 I. A. 68 (P. ©), 


properly constituted without notice of the 
plaintiffs subsequent mortgage, Revanur 
Subramania Iyer obtained by his purchase 
in execution of his decree in the said suit 
complete title to the ownership of that prop- 
erty. The plaintiff, the subsequent mort- 
gagee, not having been a party to the suit of 
1890 is, however, legally entitled. to bring 
the present suit for sale on his mortgage 
notwithstanding that the property had been 
sold away in the former suit and even though ' 
his having been not impleaded in the former 


“suit was not due to any fault on the part of 


the prior mortgagee. _ 

'The further questions which arise for con- 
sideration on the pleadings are; (1) whether . 
the Court auction-purchaser. Revanut Sub- 
ramania Iyer, if he had continued to be in 
possession of the forest as such purchaser 
and if he had been made a party to the plaint- 
iffi present suit as being in such possession 
of Item No. 20fthe mortgaged properties 
could have clainied to elect to stand in the 
shoes of the prior mortgagee and to hold up 
either that prior mortgage or the rights de- 


‘clared by the decree passed on the footing 


of-that mortgage against the plaintiff, so 
as to compel the plaintiff to pay up the pur- 
chase-money so far as it went to discharge 
the prior mortgage-decree before bringing 
Item No. 2 to sale, if Item No. 2 had re- 
mainedavailableforsale; (2) whether he could 
not have been legally entitled to set up that 
right because the purchase-money paid for 
his purchase of Item No. 2 in the Court- 
auction-sale did not fully satisfv the decree 
in Original Suit No. 6 of 1890; (3) whether 
even if Revanur Subramania Iyer might 
have had that right, the 25th defendant, who 
represents the interests of Subbiah Chetti, a 
mortgagee under Revauur Subramania Iyer, 
cannot claim to enforce the rights of Subra- - 


mania Iyer against the Rs. 3,000 in dispute 


in order to satisfy the charge of Rs.7,000 and 
interest due under Subbiah Chetty's mort- 
gage and which has ripened into a decree of 
Rs. 18,000 and odd in 1915 passed in a suit 
to which all persons then interested were . 
made parties; (4) waether the 25th de- 
fendant is not entitled to set up Revanur 
Subramania Iyer's rights as a shield, because 
the prior mortgage would be barred if he 
brought a suit on his prior mortgage of 1886 
on the date of the present suit in 1916; (5) 
whether Revanur Subramanja Iyer was 
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merely a benamidar for the original mort- 
. Bagor (the Rajah) and hence he would not 
have had the right to set up the rights of 
the prior mortgage-decree-holder as a shield 
against plaintiff's subsequent mortgage and 
hence also the 25th defendant has no such 
right, and (6) whether the fact that the prior 
 IDortgagee'srightsas mortgagee were merged 
in the decree passed thereon extinguished 
the mortgage security and hence, it ceuld 
not be revived to serve as a shield, against 
the plaintiff in favour of Revanur Subrama- 
nia [yer and of persons claiming in his right 
and whether no other right exists which 
could be availed of by the 25th defendant 
as an effectual shield against the plaintiff's 
. claim to proceed against the 3,000 rupees. 
As usual in these cases involving conflicts 
bs ween the rights of prior and subsequent 
mortgagees and between persons claiming to 
represent them partially or wbolly, and 
specially where the transactions have been 
numerous and several years old, the. com 
plexity and abstract nature of the legal 
tights and ideas involved make it difficult 
to hold clearly in the mind and arrive at a 
Correct conclusion, and the difficulty of ex- 
pressing in clear and acctrate language with. 
all the necessary qualificationsth reasons for 
arriving at a conclusion even after arriving 
at what one f els to be correct conclusion, 
is als? not inconsiderable. This appeal, I may 
state, has been argued with conspicuous abili- 
ty and acumen by Mr. Sivarama Krishna 
lyer (who appeared for thé appellant’s 
Vakil) on one side and Mr. Chandrasekara 
Iyer on the other side, and thev naturally 
took full advantage of the general and broad 
expression in favour of their respective con- 
tentions, found in the numerous cases quot- 
ed by them on the legal questions iuvolved. 
Even learned Judges.(if I may say so with 
respect) have been naturally unable to lay 
down the rules of law governing these ques- 
tions in judgments pronounced by them in 
particular cases with all the necessary quali- 
fications and limitations which would have 
to be applied to those rules if additional 
facts and circumstances of a special nature 
besides those appearing in the particular 
cases were involvéd therein. For instance, in 
Muthammal v. Razu Pillai (xx) that .very 
learned Judge, Srinivasa Iyengar J., has for- 
‘mulated (with his usual lucidity, if I may 
respectfully say so) certain broad proposi- 


tions relating, to the law of mortgages, at 
pages 515 to 5174, as resting on principle, 
apart from authorities. He says: ‘A mort- 
gagee who sues for....thesaleof the secured 
properties, if he succeeds, gets the title of 
the mortgagor as it stood on the date of his 
mortgage or transfers that title to the pure. 
chaser, free from allinterests or liens subse- 
quently created by the mortgagor, provid- 
ed he makes the owners of such interests 
or liens parties to thesuit; but if he omits 
to make any of.them parties, their rights or 
liabilities are not affected, but the purchas- 
er" (that is, the Court auction-purchaser) 
“ would acquire the rights in the mortgaged 
properties of all the persons who were 
parties, just as if he had obtained an as- 
siznment from all of them without, however, 
a merger of the interests or extinction of the 
liens so acquired. It is immaterial whether 
the purchaser is the mortgagee who sued, 
or another person, except that the latter 
would be subrogated to the rights of the 
mortgagee only to the extent to which the 
debt was paid out of the price." "Then the 
learned Judge qualifes these broad state- 
ments by half a dozen sentences in which it 
is shown how some particular facts would 
affect this broad rule. It was, of course, 
unnecessary for the learned Judge, unless 
he was prepared to write an exhaustive 
treatise on that section of the law of mort- 
gages, to refer to all possible special facts 
and circuttistances and how each set of such 


. facts would affect the rule so laid down 


bréadly. For instance, he had not to consider 
whether and how the rule would be affected 
if the purchaser purchased one only of the 
several propertjes advertised for sale, and ` 
if the purchase-money did not satisfy 
the whole of the mortgage-decree (which is 
the case we have to consider here); 

In Hanumanthaiyan, v. Meenatchi Naidu 
(29), to which my learned brother was a 
party, it was held by the Bench that a per» 
son adyancing money privately to the mort« 
gagor for the purpose of dischargiug the debt 
due underethe first mortgage could not es- 
tablish his claim to stand in the shoes of the 
first mottgagee so as to claim priority over 
the second mortgagee, unless thefirst mort- 
gage was extinguished by.his payment, be- 
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cause, otherwise, the result would be,” a 
number of persons would be entitled to rank 
as first incumbrancers* with reference to. 
different sums of money advanced by them 
and it would beimpossible to work out the 
tights of the parties and the Bench 
declined to follow Seetharama v. Venkata- 
krishna (27). The learned Judges had not to 
consider the question whether if, by the par- 
tial payment, one of the mortgaged proper- 
ties became wholly absolved from liability 
to the first mortgagee, the person who 
made such payment could claim priority 
over the second mortgagee so far as the 
charges fell over that particular property 
so released from the first mortgage (the 
release usually takes place by or with the 
consent of the first mortgagee) nor did the 
learned Judges (because they were not called 
upon to) consider the question whether a 
Court auction-purchaser stood on a higher 
footing than a person who purchased one of 
the mortgaged properties outside the Court. 
A Court auction-sale of one of the mort- 
gaged properties which satisfied a portion 
of the decree amount prevents that parti- 
cular property from being brought to sale 
again for the balance; and the inconvenience 
mentioned in Hanumanthatyan v. Meenatchi 
Naidu Go, namely, the contingency 
of a number of persons claiming to he en- 
titled to rank as first incumbrancers would 
notarisein such acase. I also think (with 
great respect). that the inconvenience may 
not in practice be so very great after all. 
If several persons pay separate sums which 
discharge (taken together) the first mort- 
gagee, they can get charges respectively 


in proportion to the amounts paid by them. 


all in priority to the second mortgagee, 
out of the sale-proceeds of the mortgaged. 
properties when they are sold outright., 

Then in Besinath Karumant v. Devi Doss 
(19), decided by Napier, J., and myself, 
we held, following Hanuwmanthatyan v. 
Wleenatcht Naidu (Go, (which had not 
then been reported in the authorised ' series 
but to which wee referred in our, judgment 
from the unauthorised. reports) that 
a person who advances money to partially 
discharge a prior mortgage cannot claim sub- 
togation where the prior morigage had not 
released his morigage rights over the property 
so purchased, That judgment seems to 
imply that even though the prior mortgage 


had. only been partialiy discharged by the 
ptrchase-money of one of the mortgaged 
properties sold, f the mortgagee had 
veleused his claims over that one property 
for. the balance of the mortgaged amount 
SH.due io him, the Court might be 
justified in recognising in the purchaser of 
that property the right to a prior charge 
over the second mortgagee to the extent of 
thes purchase-money so far as that par- 
ticular property so released was concerned 
and it was immaterial whether the sale was 
a private sale or a Court auction-sale. 

The principle of the Privy.Council deci- 
sion in Gokaldas Gopaldas v. Puranmal 
Premsukh Das (31), the well-known case of 
Gokuldas,should, in my opinion, be construed - - 
and applied as liberally as possible and it 
was so construed and applied by their Lord- 
ships in Dinobundhu Shaw Chowdhry v. 
Jogmaya Dasi (32). The general rule that, 
where the prior mortgagee is not fully dis- 
charged by a payment made ‘by a person in- 
terested, the latter cannot claim subrogation, 
has, therefore, been subjected to varicus 
exceptions and, in my opinion,. that rule 
should be strictly confined to.cases.which 
could not possibly be covered , by any 
one of the numerous exceptions engrafted 
on the rule. l 

I shall now.considet some of the numèrous 
cases quoted before us. I need not say that 
if the observations in them are taken broad- 
ly, it is difficult to reconcile all the cases. 
In Gurdeo Singh v. Chandrika Singh (28) 
Mr. Justice Mukerjee considers this point at 
page 221* and he says: “ The rule, thcrefore, 
that before one creditor can be subrogated 
to the rights of another, the demand of the: 
latter must be entirely satisfied, so that he 
shall be relieved from all further trouble, 
risk and expense, is based upon good-sense 
and ought to be adopted as applicable to the . 
case before us.” And then he quotes an 
old American author.ty of 1807 which was 
concerned with the rights of a surety. who 
paid only a portion of the debt due to.the 
creditor, He does not consider the ques- 
tion whether, if the prior mortgagee creditor 
first released his rights over one of several 

(31) 10 C. 1035; 11 I A. 126; 8 Ind. Jur. 396; 4 
Sar. P. C. J. 543; 5 Ind. Dec. (N. $.) 692 (P. C). 


(32) 29 C. 154; 12 M. L. J. 73; 4 Bom. L. R. 
-288; 29 I. A. 9; 6 C. W. N, 209 (P. C}. 


* Page oífr36 C, [Ed] . > 
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` properties mortgaged in consideration of 


the payment of a portion of the debt by an 


interested third person, that ‘person can 


.in support of their 


claim subrogation to the extent of the 
money paid in respect of the charge on that 
property. In Swaminatha Pillai v. Krishna 
Iyer (18), Sankaran Nair and Oldfield, JJ., 
relied upon Rupabai v. Audimulam (33) 
decision that even 
the person who partially discharges the prior 


encumbrance is entitled to claim priority 


to that extent, and, as a reason for the learned 
Judges not following Hanumanthatyan v. 


:. Meenatchi Naidu (29) and Gurdeo Singh v. 


Chandrika Singh (28), Mr. Chandrasekara 
Tyer argued actually that the learned Judges 
had. misunderstood the facts in Rwpabhai 
v. Audimulam (33) and that those facts 
clearly showed that the prior mortgage- 
debt as a mortgage-debt was fully discharged 
by the person whose money went towards 
satisfy ng it, the mortgagee having accepted 
a new undertaking not involving a charge 
on the mortgaged properties in satisfac- 
tion of his claim for the balance of his mort- 
gage-debt. [See the facts stated at page 
352, Rupabat v. Audimulam (33)]. It 
must be admitted that there is some force 
in Mr. Chandrasekara Iyer’s criticism of the 
judgment in Swaminatha Pillai v. Krishna 
Aver (18). Then we come to Udit Narain 


` Misir v. Asharfi (20) which decided that 


a purchaser of the equity of redemption 
is entitled: to stand in the shoes of a prior 
incumbrancer “ where the purchaser has with 
the consent of ihe incumbrancer faitially 
discharged the liability.” The learned Chief 
Justice and Mr. Justice Mohammad Rafique 
dissent from the broad observations in Gur- 
deo Singh v. Chandrika Singh (28), follow 
Chetwynd v. Allen (34) and Baroness Went- 
lock v. River Dee Company (35), and say 
that unless a further liability was thrown 
on the puisne encumbrancer or on the prop- 
erty by the fact that the payment was 
only partial, subrogation ought to be allowed 
even in favour of the person who makes a 
partial payment to the extent of the 
amount so paid in partial discharge. In 
Dulhiu Sona Kuer v. Jamil Ahmad (36) 


- (33) 11 M. 345; 3 Ind. Dec. (N. S.) 240. 

(34) (1899) 1 Ch. 353; 68 L. J. Ch. 160; 80 L. T. 
110; 47 W. R 200. 

(35) (1887) 19 Q. B. D. 155535 W. R. 822. 
(36) 48 Ind. Cas 779. 


‘the Patna High Court followed Gurdeo 


Singh v. Chandrika*Singh (28). In Abar- 
thoraman Kuiti v. Itttkaparambilathan (37) 
(decided in October 1919) Seshagiri Iyer 
and Moore, JJ., express a doubt whether the 
decision in Swam:natha Pillat v. Krishna 
Iyer (18) is consistent with the decis.on in 
Hanumanthaiyan v. Meenatchi Naidu (20). 
In the particular case in Abarthoraman Kuttt 
v. TLittkaparambilathan (37) the learned 
Judges allowed priority to the plaintiff -to 
the extent of Rs. 180; as that-sum alone was 
applied towards the payment of mortgages 
earlier than that of the third.defendant in 
that case. In Mulla Veetitl Seethi v. Achu- 
than Nai (38), a Full Bench case, the law as 
to prionties between mortgagees and the 
right of a purchaser in Court auction in the 
suit of the first mortgagee in which the puisne 
mortgagee was not made a party, has been 
elaborately considered and it was held, among 
other dicta (see page 225*), that the prior 
mortgagee's rights are not merged in the 
equity of redemption by a private or public 
sale made to him, as it must always be for 
his benefit to retain priority: for his encum- 
brance and shield himself against puisne’ 
incumbrancers. See section ior of the 
Transfer of Property Act. The rule in 
Toulmin v. Steere (39) has been definitely 
abandoned in new India since Gokaldas’ 


cuse  (Gokaldas | Gopaldas v. Puranmal 
Premsukh) (31) and largely discountenanced 
in England. 


I» the result, I hold on the first of thé six 
questions which I formulated in the begin- 
ning of this judgment, that Revanur Subra- 
mania Iyer who optained possession of Item 
No. 2 of the mortgaged properties as Court 
auction-purchaser in the sale held in execu- 
tion ofthe decree on the prior mortgage 
would, if he were himself party to the present 
suit, be entitled to priority to. the extent of: 
the purchase-money, paid by him so far as 
rights of charge ave clarmed against Item No. 2 
which property became completely released 
from further gbligation wndértihe decree on 
the prior mortgage. 


(37) 55 Ind. Cas. 658; 11 L. W, 215; (1920) M. W, 


NM. 143; 27 M. L. T. 92. 


(38) 9 Ind. Cas. 515; 21 M. L. J. 213; (19175) x M, 
W. N. 165; 9 M. L. T. 431 (F. Bi 

(39) (1817) 3 Mer. zro at p. 220; 36 E, R. 81; 17 
R. R. 67. MN 
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of prior chatge even though the pur- 
chase-money paid for his purchase of Item 
No. 2 did not fully satisfy the decree 
in Original Suit No. 6 of 1890. On the third 
question, I hold that Revanur Subramania 
Iyer’s rights can be availed of by the 25th 
defendant who is the assignee of the rights 
of. Revanur Subramania lyer's mortgagee 
(Subbiah Chetti) for the purpose of obtain- 
ing satisfaction of the mortgage-debt and 
of the decree obtained on that. mortgage, 
as it is an elementary principle of law that 
the mortgagee creditor can proceed against 
all his mortgagor's rights over the mort- 
gaged property as they stood on the date of 
his mortgage (and as against what represents 
the mortgaged property if it had been sold 
away lawfully through the existence of a 
paramount or priot right) so far as it 15 ne- 
cessary to obtain satisfaction ot his debt. 

The foürth question is, whether the 25th 
" defendant is not entitled to set up Revanur 
Subramania Iyer's rights as a shield: because 
the prior mortgagee would be barred if he 
brought a suit on his prior mortgage of 1886 
on the dateofthe present suit in 1916. Mr. 
Chandrasekara Iyer quoted some decisions 
in support of his contention on this point. 
He quoted Mahomed Ibrahim Hossein Khan 
v. Ambika Pershad Singh (30) to show that 
Art. 132 of the Limitation Act enacting 12 
years’ period of limitation applied to.a „suit 
upon. a simple mortgage. Of course it 15 so. 
Then he relied on Sambu Hanmania Kobal 
v. Nama Narayan Naikde (40 in which 
it’ was held that the"defendants who 
had a simple mortgage lien on a property 
and afterwards got an unregistered sale- 
deed which was useless to convey title could 
gely upon their possession as owners for a 
further period of 12 years (after the 
mortgage lien had ceased to exist on the 
expiry of twelve years from the date of its 
enforceability) eas giving them complete 
title as owners and that thelr possession 
during this further period should not be 
treated as traceable to their rights as lien- 
holders ‘This Court has held, following the 
Privy Council, that even before the first 
12 years expired the defendants could rely 


. (40) 12 Ind, Cas; 362; 35 B, 438; 13 Bom. L. R, 
867. l l 
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I find on the second question that. 
Subramania« Iyer would have. 
been legally entitled to. set up that right 


: (xd22 


on their possession under the registered sale- ` 
deed as the beginning of the term of the 12 
years period for perfecting title by adverse 
possession. I am unable to see that a mere 
obiter dictum in the Bombay case, which was 
decided in favour of the defendants on the ' 
ground of title by adverse possession having 
vested in them, is of avai! in support of Mr. 
Chandrasekara Iyer’s client who is suing 
as plaintiff. Then Mr. Chandrasekara Iyer 
relied on some cases which held that a simple 
mortgagee cannot as plaintiff bring a second 
suit for sale after the expiry of-the 12 years 
from the due date against a person whom 
he had not impleaded in his first suit. These 
cases also are irrelevant, as the 25th defend- 
ant relies on the prior mortgage not in order 
to obtain as plaintiff a second decree on the 
first mortgage forsale but as a shield against 
the plaintiff's claim, himself standing in the 
advantageous position of the defendant. 
In fact, it will be found in many cases where 
subrogation to the prior mortgagee's right 
was allowed in favour of the defendants 
that a suit on such mortgage would have 
been barred either on the ground of limita- 
tion or on the ground that under section 89 
of the ‘Transfer of Property Act, the security 
had been superseded by the rights given by 
the final decree passed in the prior mort- 
gagee's suit. No cases were quoted by Mr. . 
Chandrasekara Iverin which the defendant's 
contention claiming priority was defeated on 
the gxound that the second suit bv him on 
the prior mortgage as plaintiff would be 
barred. Richards, . C. J., in Chhaggan Lai v. 
Muhammad Hussain Khan (23) points out 
at page 466*, that there is a clear and ewell. 
understood: distinction between a plaintiff's 
suit to enforce his security and a defendant 
defending his position or possession in a suit 
brought against him by holding up a secu- 
rity. The cases in Ellis v. Ellis (41) and 
Chhaggan Lal v. Muhammad Hussain Khan 
(23) were decided against the plaintiff on the 
ground that, when a security is extinguished, 
the plaintiff cannot revive it so as to obtain 
a fresh decree upon it for sale. As Sir 
Henry Richards, C. J., neatly putsit: “In 
‘my previous judgment I have’ pointed out 
the distinction between a plaintiff seeking 
to sell property simply by reason of his: 

(41) (1905) 1 Ch. 613 at p. 619; 74 I. J. Ch. 296; 
53 W R, 617; 92 L. T. 727. : 
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having discharged a prior incumbrance 
and a defendant defending his possession 
or position in a suit brought against him. 
The very ‘metaphor. of the shield indicates 
the distinction. A man does not attack 
with a shield ; he defends with it.” Here, 
the 25th defendant is merely seeking to de- 
‘fend his position, namely, the right to pro- 
ceed against Revanur 
. Tights and interest.in the forest which had 
been placed in Subramania lyer's posse$- 
‘sion against the plaintiff's attack, by setting 
op the prior mortgagee’s right which was in 
a manner assigned to Revanur Subramania 


Iyer, on the principle enunciated by Siri- . 


‘nivasa Iyengar, J., in Muthammal v. Razu 
Pillai (x1). 
plaintifi’s contention on this 4th question. 

The 5th question is, whether Revanur 
Subramania Iyer was merely a henamidar 
for the original mortgagor (the Raja) and 
hence. he would not have had the right to 
set up the rights of the prior mortgagee 
decree-holder as a shield against the plaint- 
iffs subsequent mortgage and hence also 
the 25th defendant has no such right. "The 
Subordinate Judge refers to this point in 
his judgment in a single sentence as follows: 
“Whether the Raja was the real purchaser 
‘and Revanur Subramania Iyer was only a 
benamidar or. whether he is the real purchas- 
er,it isimmaterial to consider in this case.” 
As I did not consider it immaterial the evi- 
dence on this point was discussed before us 
and my conclusion is that it has not been 
proved that Revanur Subramaina Iyer was 
the Rajah's benamdar. On the other hand, 
the release-deed, Exhibit FF, clearly indica- 
tes that Revanur Subramania Iyer was not 
the Rajah’s benamidar. Further, the plaint- 


iff, in my opinion, is barred by section 66: 


(x), Civil Procedure Code (whose language 


is much clearer and more precise than the - 


language of the corresponding old section 
317) from contending that the Court auction- 
purchase by Revanur Subramania Iyer was 
made on behalf of the Zemindar, as plaintiff 
seeks to “ maintain" this ' suit" "against" 
the 25th defendant who isa “ person claim- 
ing title under" the purchase of the certi- 
fied purchaser Revanur Subramania Iver 


on the ground that the purchase was made, 


on behalf of the Rajah “ through whom 
the plaintiff claims” his. mortgage liea sued 
on, E 


Subramania Tyer’s | 


I would, therefore, reject the’ 


impleading 


The 6th and last, contention remains to. 
be dealt with and that is, whether the fact 
that prior mortgagee's rights as mortgagee 
were merged in the decree passed thereon 
extinguished the mortgage security: and, 
hence, it could not be revived to serve as a 
shield against the plaintiff in favour of 
Revanur.Subramania Iyer and of persons 
claiming in his right and whether no other 
right exists which could be availed of by the 
26th defendant to serve as an effectual 
shield against plaintiff's claims to proceed 
against Rs. 3,000. On this point I shall 
briefly refer to a few of the authorities cited. 
In Hetram v. Shadi Ram (13), decided in 
March "or, their Lordships of the Privy 
Council say that, under section 89 of the 
Transfer of Property Act, as it extinguished 
the original security on the passing of a final 
decree for sale (even though that decree 
was passed in a suit which was brought 
only against’ the mortgagor without 
the puisne mortgagee), the 
first mortgagee's rights under ‘his original 
security ceased to exist and’ for those 
rights was substituted the right to a sale 
conferred by his decree and if that: right 
had not been exercised and if the decree 
had been allowed by the first mortgagee's 


negligence to become barred, the first mort- 


gagee’ cannot set up any prior charge as 
available to him against the second mort- 
gagee. I followed this case | Heivam v. Shadi 
Ram, (x3)] (as I was bound to do) sitting with 
Justice Burn in Lakshmanan Chetty v. Mu- 
thaya Chetty (23), but in this latter case, the 
first mortgagee tried as plaintiff to obtain a 
second decree fof sale based on his extin- 
guished security which, of course. cannot be 
allowed in any case. Mr. Chandrasekara 
Iyer relied upon Het Ram v. Shadi Ram (13) 
for his contention that even as a shield 
neither the first mortgage nor the right to 
sell for the decree amount awarded in the 
suit thereon is available to the 25th defend- 
dnt. No doubt, in Het Rame.v. Shadi Ram 
(r3) the priot mortgagee was the defendant 
(and not the plaintiff) and he claimed: a 
prior charge but his defence was defeated 
on the ground that not only was his right 
under the first | mortgage substituted 
by his rights as holder of the mortgage- 
decree for sale which he had obtained and 
by. its extinction under section 89 of the 
Transfer, of ERR Act, but that. even the 
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Sübstituted rights under the decree had been 
‘extinguished by the decree not having been 
executed within the period of limitation and 
hence he had no right at all to hold up as a 
shield. But in the present case the decree 
on the prior mortgage, which decree was 
substituted for the security, was properly 
executed and possession of the mortgaged 
property followed the sale in execution and 
the position of the person in such possession 
is now occupied by the 25th defendant for 
the purpose of satisfying his (25th defend- 
ant’s) claim, and it is only this position 
which he holds that is-sought to be used 
as a shield. As I said before, it is impossi-. 
ble in these cases of subrogation to use such 
precise and comprehensive language in giv- 
ing reasons for deciding a case depending 
upon particular facts and circumstances 
in a particular-manner so as to form a suffi- 
cient guide for decision of all possible cases 
wherethe question of subrogation is involved. 
If Het Ram v. Shadi Ram (13) intended to 
decide that, where the substituted rights 
under the decree had become again ripened 
or converted into possessory rights in the 
mortgaged property in a purchaser in Court 
auction-sale held in execution of the decree, 
such possessory rights and the right to uti- 
lize such possessory rights cannot also be 
used as a shield, their Lordships of the Privy 
Council must have also intended to override 
the numerous cases decided by themselves 
in which possessorv anc other rights substi- 
tuted for the rights under the decree “was 
held sufficient to enable a defendant to hold 
up be .prior charge as a shield. "The fact 
that no reference is made to .such cases 
clearly shows that the decision in Het Ram 
v. Skadi Ram (13) must be confined to cases 
- where the substituted rights under the decree 
had also been destroyed without conversion 
into other rights by the negligence of the 
prior mortgagee decree-holder. In fact, 
this is made conclusive by the latter Privy 
Council decision in Matru Malv. Durga Kun- 
war (42). In this case, there*was a prior 
mortgage , a decree on that prior mortgage 
in a suit to which the second mortgagee was 
not made a party, a sale in execution of 


(42) 55 Ind. Cas. 969; (1920) M. W. N. 338; 18 A. 
L. J. 306; 38 M. L. J. 419; 11 L. W. 529; 2 U. P. 
L. R. (P. C.) 751 22 Bom, L. R. 553; 32 C. L. J. 121; 
42 A. 364; 47 1. A. 715; 27 M. I, T. 319; 25 C. W, N, 
B97 (PAC) uU 


that prior mortgage-decree and a purchase 
by the first mortgagee decree-holder. That 
decree was in 1884 and possession was given 
to the prior mortgagee decree-holder pur- 
chaser in, 1890. The second mortgagee 
brought his suit long afterwards about 1910, 
and'it was not intended that the first mort- 
gagee could not, because his. mortgage had 
ripéned into a decree, set up his security 
as a shield even though he had executed 
that decree and got possession of the mort- 
gaged land as a purchaser. It was not that 
the decision in Het Ram v. Shadi Ram (13) 
was ignored, for it was quoted both in the 


arguments and in the judgment. That de- 


cision was relied on only for the proposition 
that for the mortgagee's original security 
the right of sale conferred by the mortgage- 
decree was substituted. Their Lordships. 
on the other hand, refer to the Privy Council 
decision in mes Chunder Sircar v. Zahur 
Fatima (43), wherein it was held that the 
prior mortgagee in possession as Court 
auction-purchaser was entitled to be paid 
the full amount of his prior charge calculated 
with high interest according to the 


terms of his mortgage-bond itself before the : 


second mortgagee could obtain a decree for 
sale, and then they refer to the case in Het 
Ram v. Shali Ram (13) itself. Then 
their Lordships point out that  Usnes 
Chunder Sircar v. Zahur Fatima (43) was 
decided in respect of the rights of a first 
mortgagee decree-holder purchaser who bad 
obtained his decree hefore section 89 of the 
Transfer of Property Act was enacted and 


that it was decided in Het Ram v. Shadi Ram 
(13! that section 89 extinguished the right 


under the mortgage documents and substi- 
tuted the rights under the decree passed 
thereon and the prior mortgagee decree- 
holder auction-purchaser can only. claim 
to hold up as a shield his right to be paid the 
amount mentioned in the decree passed in 
the suit brought on the prior mortgage and 
not the amount due as per the mortgage- 
bond itself. Thus, Het Ram v. Shadi Ram 


(13) did not extinguish the right to hold up. 
as a shield the claim for the amount mention-- 


ed in the decree on the prior mortgage pro- 


vided that decree had not been negligently . 


(43) 18 C. 164; 17 L A. 201; 5 Sar, P. C, Jago 
9 Ind, Dec, (N. $) rro (P. C.) 
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allowed to be barred, as was the case ir Het 
Ram v. Shadi Ram (x3). On the other hand, 
if the decree rights had further ripened into 
the rights of a Court auction-purchaser by 
execution proceedings, though such rights 
as Court auction-purchaser could not be 
availed of against the puisne mortgagee's 
claim to bring the properties again to sale 
if the puisne mortgagee had not been made 
-a party to the first suit, such rights could be 
made the basis of a defence of priority to the 
extent of the amount of the mortgage- 
decree in the prior suit. | 
Whether I have expressed my reasons 
fully and clearly or not, I am satisfied 1n my 
own mind as to the conclusion I ought to 
.arrive at on the facts of this case, namely, 
that the 25th defendant is entitled to claim 
‘priority of resort to Rs. 3,000 (representing 
the Karvatnagar forest and now in deposit 
in Court) in satisfaction of his nghts to re- 
cover the money due to-him to the extent 
to which it satisfied the decree amount in 
the suit of the prior mortgagee, over the 
plaintiff's claim to resort to that same sum 
for the amount of his puisne mortgage. 
In the result, I wouid allow the appeal 

and modify the decree of the lower Court 
by substituting in the 4th paragraph of the 
decree for the words “that the plaintiffs 
are entitled in priority to receive the amount 
of Rs. 3,000 which is in deposit in the Dis- 
trict Court" the words “that the 25th de- 
fendant is entitled in priority to the plain- 
tiff to receive the amount of Rs. 3,000 which 
is in deposit in the District Court." Under 
the circumstances I will make no order as 
to costs in this appeal. 


. Spencer, J.— [hé Rajah of Karvatnagar 
executed four mortgage-deeds between the 
years 1881 and r890. The first mortgage of 
1881 wasin favour of the plaintiffs father 
for Rs. 11,000, the items mortgaged being 
Karvatnagar village and Amur. This 
mortgage is not concerned in the. present 
suit as it has been satisfied. The second 
mortgage in 1885 was also in favour of the 
plaintiffs father for Rs. 25,000, the same 
two items being mortgaged and the forest 
of Karvatnagar as well. This also has been 
satisfied by a sale iu 1g18 in execution of 
the decree in Original Suit No. 45 of 1898 
and an amount of Rs. 3,000 of the sale-pro- 
ceeds remains in Court deposit. The third 
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mortgage in 1886 was in favour of Mr. Bow- 

den for Rs. 40,008 and he transfered his 
rights to the Commercial Bank. The Kar- _ 
vatnagarforest and nine other villages were 
mortgaged and a suit, Original Suit No. 6 
of 1890 to which the Rajah alone was a 
party, being brought to enforce the mort- 
gage, a decree for Rs. 57,000 was passed. 
The fourth mortgage is that concerned in 
the present suit. It was in favour of the 
plaintiff for Rs. 11,000, the Karvatnagar 
forest and other items being mortgaged. 


.In execution of the mortgage-decree upon 


the third mortgage in favour of Mr. Bowden | 
the Katvatnagar forest alone was sold on 


"the 20th July 1893 and Revanur Subramania 


Iyer purchased it for Rs. 25,000, subject 
to the second mortgage, but not subject to 
the plaintiff's fourth mortgage as he had no 
notice of that, the suit having been filed on 
the 4th March 18990 and the plaintiff's mort- 
gage-deed not having been registered tül 
May 1890 although executed on the 23rd 
February 1890. Revanur Subramania Iyer, 
having become the owner of the forest, 
mortgaged it in favour of Grandhi Subbiah 
Chetti from whom he had borrowed 
Rs. 7,000 towards the purchase-money. 
Grandhi Subbiah Chetti assigned his 
mortgagee rights to the appellant for 
Rs. 17,000 and the latter brought a suit 
in 1914 and got a decree for Rs, 21,724. 
Revanur Subramania Iyer in 1902 released 
his right of redemption for the sum of 
Rs. 15,000 aud odd in favour of the 
Rajah under Exhibit FF, leaving the latter 
‘to redeem his mortgage for Rs. 8,800, but 
as the mortgage was not redeemed it 
culminated in the decree just referred to. 

The subject of this appeal is Rs. 3,000 
which remains in Court deposit out of the 
purchase-money paid on the second mort- 
gage at the sale in 1918. The Subordinate 
Judge has held that the plaintiffs have a 
right to receive this sum and that the ap- 
pellant's (that is 25th defendant's) right 
must be subordinated to biss because the 
plaintiffs were*not made parties to Original 
Suit No. 6 of r890 under which the appellant 
derives his title. | 

In this appeal the, appellant’s first 
contention ‘is that Revanur Subramania 
Iyer’s purchase was free of the fourth mort- 
gage, as that mortgage was a transfer pend- 
ente lie. His second contention is. that 
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Revanur Subramania Iyer's purchase was 
subrogated to the rightg of the Commercial 
Bank, that is, the plaintiff in Original Suit 
' No. 6 of 189o, (the suit on the third mortgage) 
to which Mr. Bowden transferred his nght 
as third mortgagee, and that the third. mort- 
gagee is to be preferred to the fourth mort- 
gagee under section 48 of the Transfer of 
Property Act. . - 8 

On the question of lis pendens Mr. Siva- 
ramakrishna Iyer for the appellant has 
referred us to Tilkdhari Singh v. Gour 
Narain (7) and Papireddi v. Narasareddi 
(1). ‘The learned Judges of the Patna High 
‘Court held that where an instrument pur- 
‘porting to transfer title to property re- 
quires to be registered, the title does not 
pass till registration has been effected. For 
the respondents it is contended that this 
. decision is wrong, as it is opposed to the 
provisions of section 47 of the Registration 
Act (XVI of 1908) which declares that a 
registered document shall operate from the 
time from which it would have commenced 
to operate if no registration thereof had 
been required to be made, and not from the 
time of its registration. The cases quoted 
in that decision, viz., Papireddi v. Narasa- 
yeddi (1) and Sheo Narain Singh v. Darbast 
Mahion (5) can be distinguished. Papi- 
reddi v. Navasareddi (1) was a case of 
an oral contract for sale of land exceeding 
Rs. 100 in value for which a registered sale- 
deed was required. In Sheo Narain Singh 
y. Darbari Mahton (5) it was recognized 
that even registration may not pass” title 
if there was no animus transferendi. 
the other hand, in Veerakulty Koundan v. 
Ramasami Asari (22) it*was held that a 
mortgage-deed takes effect from the date 
of its execution and not from the date of 
its registration. In Bapuji v. Icharam (21) 
there is a decision that lis pendens will not 
apply to. the case of registration of mort- 
gage documents during the pendency of 
a suit. . 

It is also argued that this is not a true 
case of lis pendens. The plaintiffs right 
to obtain a mortgage.from the Rajah could 
be exercised without interfering with. the 
tights of Mr. Bowden, the holder of the 
third mortgage, to obtain a decree and sell 
the mortgaged property. There is force 
in these arguments and, in my opinion, 
the first contention of the appellant fails. 


On. 


The respondent's answer to 'the second : 
contention is that Subramania Iyer had no 
right to be subrogated by virtue of his 
purchase and that he could not transfer 
such a right to Grandhi Subbiah, as. he 
only partially discharged the mortgaged 
decree on tenitems. It has been held 
that even partial discharge of a mortgage 
wil give the person who releases prior 
encumbrance a right of subrogation to the 
extent to which the money advanced by 
him discharged that encumbrance. See 
Swaminatha Pillat v. Krishna Iyer (x8), Udit 
Narain Misir v. Asharft Lal (20), Mutham- 
mal v. Razu Pillat (11), And in Chhaggan 
Lal y. Muhammad Hussain Khan (22) it 
was held’ that a purchaser at an auction- 
sale in execution of a decree upon a prior 
mortgage when a puisne incumbrancer has 
not been made a party to the . suit, 
can hold up the prior mortgage as a shield 
against the puisne incumbrancer. ` 


On the other hand, in this Court in © 
Besinath Karumani v. Devt Doss (19), to 
which my learned brother was a party, it 
was held that the purchaser of a mortgaged 
property could not claim the right by subro- 
gation of priority against a puisne incum- 
brancer when he has paid only a portion 
of the mortgage-debt, and a similar view 
was taken in Hanumantharyan v. Meenatcht 
Naidu (29) to which I'was a party. We 
held that it was necessary that the first 
mortgage should ‘be entirely discharged 
before a claim to priority as to the second 
mortgage could be sustained and Gurdeo 
Singh v. Chandrika Singh (28) is an 
authority for refusing the right of subroga- 
tion in aid of a mere volunteer who pays a 
debt for his own benefit only, being under 
no legal obligation to make the’ payment. 


I feel considerable doubt in recognizing 
any right of subrogation existing in the 
purchaser Revanur Subramania Iyer under 
the third mortgage-decree. I think that he 
purchased Karvatnagar forest -subject to 
the. second mortgage but not subject to 
the fourth mortgage, of which no notice 
had been received at the date of the insti- 
tution of the third mortgagee’s suit. As 
his purchase must be regarded as being 
a bona fide one made without notice of the 
fourth mortgage. I consider that he hasa | 
right to be preferred to the fourth mortgagee 
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by reason of section 48 of the Transfer 
of Property Act, and Grandhi Subbiah 
Chetty by virtue of his loan Rs. 7,000 and 
mortgage became subrogated to that extent 
to the title of Revanur Subramania Iyer; 
and the appellant has succeeded to Grandhi 
Subbiah Chetti’s.right by virtue of the 
assignment in his favour; and by his sub- 
sequent mortgage decree he obtained all 
that remained of the right, title and' in- 
terest of Revanur Subramania Iyer to the 
Karvatnagar forest after he released the 
equity of redemption to the Estate Collector 
on behalf of the Rajah for Rs. 15,000 and 
odd under Exhibit FF. 


Although the fourth mortgagee is not bound . 


by the decree in the third mortgagee’s suit 
(Original Suit No. 6 of 1890) to which he 
was not a party, [Vide, Mulla Veetil Seethi v. 
Achuthan Naw (3%) and Het Ram v. Shadi 
Ram (r3) yet Revanur Subramania Iyer, 
having purchased in Court-auction both the 


rights of the third mortgagee whose decree ` 


for Rs. 57,000 was not satisfied by the sale of 
Item No. 2 for Rs; 25,000 as well as those of 
the Rajah mortgagor, can hold up the prior 
mortgage as a shield against the puisne 
incumbrancer [V ide, Chhaggan Lal v. Maham- 
mad Hussam Khan (23)] and thus can claim 
an advantage over the fourth mortgagee by 
- the natural priority of the third EE 
over the fourth mortgage. 


Two or three other contentions raised by 
the respondent's:Pleader in his endeavour 
to defeat the appellant's claim remain to 
be disposed of. First, he argued that his 
mortgage is earlier in point of time, being 
of date 23rd February 1890 as against the 
plaintiffs assignor's mortbage of the 24th 
January 1894, and he relies on section 48 
of the Transfer of Property Act; but that 
section only applies to the order of mort- 
gages created by the same person at differ- 
ent times. Grandhi Subbiah Chetty’s mort- 
gage of which the appellant got an assign- 
ment was created, not by the Rajah, but by 
. Subramania Iyer, the purchaser of the forest. 
The next point is that the appellant’s claim 
is barred by limitation, as the charge created. 
in favour of Grandhi Subbiah Chetty who 
lent Rs. 7,000 to Subramania Iyer in. 


1894 was not sued upon within I2 years. ' 


. I think that no question of limitation arises 
in the present claim. -In Original Suit 


No. 6r of i914 the question of Jimita. 
tion was raised and it was then held that 
the suit was in time as far as the claim for 
a decree for sale was concerned, but that 
the personal remedy. was barred. As the 
necessary parties were impleaded in that 
suit, the respondents are not entitled to 
raise the question a second time in this 
suit. Lastly, there is the question whether 
Revanur Subramania Iyer, the auction-pur- 
chaser at the sale in execution of the third 
mortgage-decree, and the appellant, his 
successor-in-title, are not estopped from 
contending that they have acquired priority 
over the plaintift’s mortgage. In Kalidas 
Chaudhury v. Prasanna Kumar Das (24) it 
was held that decree-holders are bound 
to specify in sale proclamation any 
encumbrance to which the property was 
liable, that a mortgagee who purchases 
at asale in execution of his decree on the 
mortgage is bound by an estoppel that 
would have bound his mortgagor,eand that 
a decree-holder purchaser cannot set up 
in his own favour an encumbrance not 
specified in the execution proceedings. But 
the auction-purchaser in the present case 
was not also a decree-holder. Moreover, 


the third mortgagee did not cause the fourth 


mortgagees to change their position by his ` 
failure to implead them in his suit. Nor 
has the appellant .taken up a position 
inconsistent with that of the third mortgagee 
decree-holder on that of the auction-pur- 
chaser, Revanur. Sub:amania Iyer. In 
my opinion, no question of estoppel arises 
in the present sui. 1 ke that which arose in 
Kalidas Chaudhury v. Prasanna Kumar 
Das (24). : 

I am, therefore, of opinion that the appeal 
should be allowed and the lower Court's 
decree should be amended in the . manner 
directed in my learned brother’s judgment. 

Appeal allowed. 

M.-C. P. 

N. K. " 
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NAGPUR JUDICIAL COMMISSIONER’S 
| COURT. | 
First Civ, APPEAL No. 15-B OF I92I. 
‘August 9, 1922. 
Present:—-Mr. Kotwal, A. J. C., and 
Mr. Prideaux, A. J.C. 
HARLALSA-—PLAINTIFF—APPELLAN'T 
.. Uer Sus 
SHAIKH RAHIM AND OTHERS— 
DEFENDANTS—RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 68 
(a}— Mortgage with fo: eclosure condition— Agreement 
to pay within fixed period—Personal covenant 


to pay—Remedy of morigagor— Acknowledgment, 
effect of. 


In a mortgage-deed with a condition of foreclosure . 


words indicating an agreement to re-pay the con- 


Sideration under the bond within a fixed period. 


do not amount to a stipulation binding the execut- 
‘ant to re-pay the money within the meaning of 
Clause (a) of section 68 of the Transfer of Proper- 
. fy Act and impose on the mortgagor a personal 
liability to pay the amount, but merely fix a date 
by which tbe mortgagor undertakes to pay the 
mortgage?&money. The 
to the mortgagee under these circumstances is 
EE of the mortgaged property. [p. 226, 
col, . 14] 


If there is no personal liability created by a 
mortgage-bond, no acknowledgment can extend 
the time for meeting a non-existent liability. [p. 
226, col. 1.] BE 


Appeal from the decree of the Additional 
District Judge, Akola, dated the 29th Novem- 
ber 1920, in Civil Suit No. x of 1920. 


Messrs. W. A. Forbes and A. V. Khare, 
for the Appellant. ' e 


Messrs. P. B. Gole and V. N. Bapat, for 


| the Respondents. 


. 
JUDGMENT.—On 26th April 1911 the 
first defendant, Sheikh Rahim, executed a 
mortgage-bond for Rs. 2,000.in favour of 
the plaintiffs firm and defendant No. 5 
Shamlalsa Onkarsa. A six-annas undivided 
Share in a number of fields was mortgaged. 
The money had to be re-paid with compound 
interes: at 2 per cent. per mensem in two 
years’ time, of in default theeproperty was 
liabl: to be foreclosed. Plaintiff states 
that hə purchased the 5.h defendant's 
interest in the mortgage by a registered 
document, dated 5th November 1911, He 
claims Rs. 2,000 as principal and 
Rs. 11,388 7-9 interest, or in 
Rs. 13,388-7-9, and in default of payment 
asks for foreclosure. 
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Defendants Ncs 2 to 4 w te joined as 
there is said to have been a partition b... ween 
them and the first de endant. Some of 
the property covered by ihe mortgage has 
come to their shares and they are thus 
entitled to redeem it. Defendants Nos. 5 to 
16 and 19 to 22 were joined, as they are 
subsequent transfere.s of portions of the 
mojtgaged property. Defendants Nos. 17 
and 18 are said to have been in illegal posses« 
sion of portions of some property. 

The case proceeded ex parie at first against 
all the defendants except Nos. 3, 14 and r5. 
Later, Shanker Totaram, defendant No. 22, 
got the order ex parte against him set aside. 

The following issues show the contentions | 
of the parties :— 

*r, Whether defendant No. 1, Sh ikh 
Rahim, executed the mortgage-deed in suit, 
dated 26th April rot, and received its 
consideration, and whether the deed ' was 
properly attested ? 

“2, Whether the defendants Nos. 1 to 4 
made partition of the mortgaged property 
subsequent to the mortgage in suit and whe- 
ther defendants Nos. 2, 3 and 4 are 1n posses- 
sion of any of the mortgaged fields under the 
said partition ? 

“3, Whether defendant No. 5 assigned 
his interest in the mortgage to th: plaintiff 
for good consideration d Bd 

“4. Whether the defendants Nos. 5 to 22 
leaving defendants Nos. ri and 18 are 
transferees of the mort.aged property sub- 
sequent to the suit mortgage and are bound 
to redeem it ? l 

“s, Whe.her defendants Nos. r7 and 18 
are in illegal possession of portions of the 
mortgaged property and are bound to redeem 
the mortgage ? ` | 

*6. 'To whatreliefare plaintiffs entitled 
and against which of the defendants ? "' 

The findings of .he l.wer Court may be 
summarised thus. Sheikh Rahim executed 
the mortgage deed in suit (Exhibit P-1) 
but that document was not p-operly attested 
and hence the docum nt was not a mortgage- 
deed and could not operate as a valid mort- . 
gage. Anyclaim forapersonaldecre against 
defendant No. I was barred by limitation, 
because the suit was brou ht more than 
six years from the date of he cause of action, 


Further, there being no personal covenant 


to pay and the money being recove-able 


by foreclosure, no ‘claim for a personal 
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decree was entertainable. Th: suit was 
dismissed. 

. The main point awaiting our decision 
15, whether the decision as regards attestation 
15 a correct one. The document has been 
attested by Kikabhai (P. W. No. x) and 
Ganu (P. W. No. 2),and other witnesses on 
this point are Shamlalsa (P. W. No. 3) and 
Sheikh Rahim, the first defendant (P. W. 
No. 14), and plaintiff himself (P. W. No. 19). 
Ihe first witness first stated that he attested 
the document.but did not know who was 
the other attesting witness, Sheikh Rahim 
signed the deed in his presence. He denies 
knowing Ganu, the second attesting witness. 
. He remembers that he and Sheikh Rahim 
signed the document at the same place and 
that the signature of the second witness 
was taken in his presence. He is positive 
that he attested the mortgage at Malkapur 
and not at Nandura where that document 
15 registered. The second attesting witness, 
Ganu, states thatthe document was signed 
in his presence by Sheikh Rahim at Nandura. 
He then corrects himself and says he does 
not remember whether Sheikh Rahim 
signed the mortgage-deed as executant in 
his presence. He denies that Kikabhai 
signed before him. This witness was also 
an identifying witness before the Sub- 
Registrar and states that he wrote his 
Signature as an attesting witness with the 
same ink and pen with which he signed as 
an identifying witness at Nandura and not 
at Malkapur. Shamlalsa, who was one of 
the original mortgagees and who has now 


assigned his interest in the mortgage to the 


plaintiff and is the 5th defendant in the 
present suit, admits that after he had assign- 
ed his interest he took another mortgage- 
deed of a portion of property covered by 
the mortgage-deed in suit from Sheik Rahim. 
Hesays that the mortgage-deed sued on 
was written in his shop at Malkapur where 
Kikabhai signed it as an attesting witness ; 
but this witness says he does not know where 
and when the other attesting witness, Ganu, 
Signed it. Sheikh Rahim, examined as a 
Witness, tells a different story. He says 
that when he signed the deed as executant 
none of the two atttesting witnesses were 
present. Plaintiff who examined himself 
as his last witness tells a story which is 
dificult to believe,-a story, it seems to us, 
prompted by what he knew to be the defence 
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in the case brought by him, He stated’ 
boththe attesting witnesses were present 
when Sheikh Rahim éxecuted the document 
but admits that Ganu signed his name with 
different ink and pen, the reasón being that 
Kikabhai after writing his name as an 
attesting witness inadvertently took away 
the pen which he had used by placing it 
behind one ear. If this story was true we 
should expect the plaintiff to have examined 
Ganu and Kikabhai on this point. "There 
is very little doubt that the explanation 
now offered for the difference of ink in the 
case of the two signatures is false. 

It is proved beyond reasonable doubt 
that the mortgage sued on was executed at 
Malkapur as testified to by P: 
Ws. Nos. I, 3, 14 and 17. That is 
the natural place where it could have been 
executed and there is the positive evidence 
of P. W. No. 2 that he attested the bond at 
Nandura. There would have been room 
for the application of the maxim “ omnia 
presumuntur rite et solemniter esse acia donec 
probetur in contrarium " but for two circum. 
stances. The ink of Ganu's signature shows 
that he must have signed at Nandura and 
not at Malkapur. That ink is entirely 
different from the ink used in the document 
itself and for the signatures of the executant 
and Kikabhai, but is the same, in our opinion, 
as that used in the Sub-Registrar's office with 
which the Sub-Registrar's proceedings and. 
Ganu's signature as an identifying witness 
are written. The second fact is that Ganu 
is a resident of a suburb of Nandura which 
explains his presence at the latter place 
likely. We, therefore, though with re- 
luctance, confirm the finding that the doct 
ment is not properly attested, and, there- 
fore, is not a legal mortgage. 

It has been argued that if the money 
cannot be recovered on the basis of the 
mortgage, still a personal decree should be 
granted to the plaintiff. But a perusal 
of the doqument sued on shows that there 
was no personal covenant to pay, The 
document recKed :—- if 

“Thus I have duly received in all Rs. 2,000, 
in words two thousand rupees, British coin, 
and have got no dispute at all regarding the 
receipt. On this amount, I shall pay interest 
at Rs. 2 per cent. per mensem at compound 
rate and agree to re-pay the whole amount 
with principal and interest within two years 
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from this date. If I fail to re-pay the amount 
at the stipulated time, I would pay interest 
at the aforesaid rate ‘until the whole debt 
is satisfied and the (mortgaged) property is 
foreclosed, ” * And again: “If I fail to re-pay 
the amount at the stipulated time the afore- 
said immoveable property shall be fore- 
closed in your favour, that is, the right of 
redeeming the mortgage shall cease. 

These words, as held in Govind v. Jagan- 
. nath (x), do not amount to a stipulation 
binding the executant to re-pay the money 
within the meaning of clause (a) section 68, 
Transfer of Property Act, but merely fix 
_ a date by which the mortgagor undertakes 
to pay the mortgage-money. In this case, 
asin that, it seems to us that the only remedy 
mentioned in the deed as availabie. to the 
mortgagees was foreclosure. The claim for 
a personal decree thus fails. It is unneces- 
‘ sary for us’ to enter into the arguments 
advanced, arguments which asked for a 
` remand of the case on the ground that there 
“are other documents which amount to an 
acknowledgment of the debt due on the 
 anortgage, and would bring the claim within 
the period of limitation. If there is no 
peisonal liability created by the document 
in suit no acknowledgments could extend 
the time for meeting a liability non-existent. 
^. For these reasons we dismiss this appeal 


with costs, The appellant will pay the 
respondents' costs, 
G. R. D Appeal dismissed. 


m 33 Ind. Cas, 753 ; 12 N. L R. 19. 





PATNA H GH COURT. 
CIRCUIT COURT, CUTLACK, 
APPEAL FROM APPELLATE DECREE 
NO..4 OF IQ2I. 
November 29, I921.. 
Present Mr. Justice Das and 
Mr. Justice Adafni. 
CHINTAMANI MAHAPATRA 
oppen PLAINTIFES—ÁAPPELLANTS 
ve SUS l 
SATYABADI KAR AND ANOTHER-— 
Ds FENDANTS—-RESPONDENTS. 


. Hindu Law — J gini SEN — Legal HESS 
| ee of £v929f.. l 


GE 


In a suit to recover the awouut of a ican 
advanced to a member of a joint Hindu family 
the onusis on the plaintiff to prove that there 
was legal necessity for the loan. Butif he is 
unable to establish legal necessity, keis still 
entitled to succeed if he shows that there was a 
representation made to him as to the existence of 
a legal necessity and that he made ‘an honest 
inquiry and that he was satisfied that there was 
such a necessity. His suit ought not to he dis-. 
missed merely because he is unable to produce 
the account-books of the creditors to pay whom 
thé debt was incurred. 


Appeal from a decision of. the District. 
Judge, Cuttack, dated the 31st August. 
I920, affirming a decision of the Munsif, 
Pur, dated the 16th Septembor Toto, 

Mr. Damodar Kar, for the Appellants. — 

Mr. Bichitranand Das, for the Benen 
ents. 


JUDGMENT. , 
Das, J.—' Chis case must go back. The 
learned Judge has decided the first issue 
in favour of the appellants. He has come 
to the conclusion that Narayan, who exe- 
cuted the document, and Satyabadi were 
joint. On this finding the plaintiff is en- 
titled to a decree as against the entire. 
joint family if he can establish that there 
was legal necessity for, the loan. The. 
learned Judge in discussing the question 
of legal necessity records a finding that 
the minor respondent is. not bound; but 
his judgment is very unsatisfactory on this 
point. He says that the case of the 
plaintiff is that Rs. 190 was required for 
paying off the debts. of three Mahajuns,. 
He apparently declines to consider this ques- 
tion because the khatas kept by the Maha- 
Jans have not been produced. But surely.it 
was unnecessary ior the plaintiff, and it. 
may have been impiacticable for him, to. 
compel the Mahajans to produce the. 
account-books. The onus is undoub edly. 
on the plaintiff to prove that there was 
legal necessity for the loan. But if he is 
unable to establish legal necessity, he is 
still entitled to succeed if he shows that. 
there was a representation made. to him 
as to the existence of a legal necessity. 
and that he made an honest enquiry and 
that he was satisfied that there was such. 
a necessity. That is the question .which 
the learned Judge should have decided. It: 
“is very often impossible for the credito: . 
to compel third parties to produce. their, 
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account-books and the plaintiff's suit can- 

not fail because the third parties did not 


produce the account-books. 
The Court to which we propose to send 


back the case must determine, first; ars 


ther there was a legal necessity; and, ’ 
condly, if there was not, whether 
presentation was made to the plaintiff that 
there was a legal necessity and . whether 
he made au honest enquiry about ‘the 
existence of the legal necessity and was 
satisfied that it did exist. ; 

We allow this appeal, set aside. the 
judgment and decree of the Court below 
and send the case to the lower Appellate 
Court for decision according . to law. 
The costs will abide the result. 

Adami, J,—I. agree. 

W. C, A, 

Appeal remanded. 


| LABORE HIGH COURT. 
SECOND CIVIL APPEAL No. 135 OF Toto, 
April 26, 1922. i 
Present: At. Justice Martineau and 
Mr. Justice Harrison. l 
Musammat SARDAR KHANAM— 
DEFENDANT—AÀPPELLANT 
VEYSUS 
AMIR ZAMAN KHAN AND OTHERS 
PLAINTIGES—RESPONDENTS. 

Custom — Alienation —Riwaj-i-am—Burden , of 
proof —Gakhars, Rawalpindi ^ District —Soiless 
pro vietor— Gift. 

Where a plaintiff contests the validity ofa 
cus om recorded in the viwaj-i-am, the onus .s on 
him to rebut the entry where the custom recorded 
although opposed to general custom is by no 
means an exceptional one. [p. 228, col. 2.] 

Beg v. Allah Ditta, 38 Ind. Cas. 354, 45 P. R. 
1917, 12 P. W.R. 1917; 44 C. 749; 21 M. L. T. 310; 


32 M. L. J. 615; i9 Bom: L. R. 388; 15 A. L, J. 
525; 21 C. W. N. 842; 265. CL J. 175; 44 LA. 
89 (P....), followed. 


W azira v. Maryan,. 
R. 1917; 151 P. W. 
distinguished, - 

Among Gakhars oft e Rawalpindi District, a 
sonless male proprietor has power to make a giit 


42 ^ Ind. Cas. 358; 84 P. 
R: 1917; 3 P. L. R. 1918, 


of -his property. whether ancestral or selt- 
acquired, to Dee he pleases without 
restrict.on. - [p. 229, col? 


Second- appeal. forh the ‘decree of. the: 
Rawatpindi, « "dated. fue 


District. E udge;* 
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: District prepared by Mr. 


^ 227 


3rd Deceniber 1918, reversing that of. the 
Suborainate Judge, First Class, Rawalpindi, 
dated the goth January 101786, 

Mr. Niaz Muhammad, ‘for the Appellant. ` 

Mr. Abdul Razaq, for the Respondents. ` 

JUDGMENT.—Bahadur Khan, a Gakhar 
of Malpur, in. the Rawalpindi District, 
executed two deeds of gift in respect of 
his ancestral property in ‘favour of his 
wife, one relating to 209 kanals o marlas 
of land which were given in lieu of . dower, 
and the other relating to. 5x6 kanals ‘17 
marias of land and a house. Bahadur Khan 
died about a month later. The plaintiffs, 
who are his collaterals, sue for a declaration 
that the gifts shall not'affect their. rever- 
sionary rights. 

The Subordinate Judge found that by 
custom among Gakhars a sonless proprietor 
was competent to makea gift of his prop- 
erty, . whether aricestral or self-acquired, 
without any restriction and be, therefore; 
dismissed the suit. On appeaithe District 
Judge held that the onus of the issue. as’ 
to custom had been wrongly placed by the 
First Court on the plaintiffs, and that the 
onus’ should have been on the defendant to’ 
prove that Bahadur Khan had an unrestrict- 
ed power of alienation, and he found that. 
the defendant had not discharged the onus 
and passed a decree in favour of the plaint- 
iffis. The defendant has fileda second 
appeal, having : obtained the requisite CES 
tificate from the District Judge. 

In the Customary Law of the Rawalpindi’ 
Robertson - at 
the second Revised Sectlement it is stated: 
that among Gakhars a sonless proprietor 
can make a gift 8f the whole or any part 
of his ancestral property without the. cón- 
sent of the near male kindred, and the: 
volume of the Customary Law compiled by: 
Mr  Kitchin at the subsequent Settlement 
contains a’ statement to the. same effect.: 
Itis contended for the appellant, on the- 
strength of these entries, that, ın accordance, 
with the ruling of the Priwy Council An 
Bez v Allah Ditta (x), the ouusis on thë 
plaintifis to prove that among Gakhars +a? 


. male proprietor's power of alienation : As» 


(1) 38 Ind.. Cas. 354; 45 P. R, 1917; 12 P. W. R. 
1917; 44 C. 749; 21 ALL, T 310;:32 M. L.'f.15 


_ I9: Bon. K. R. 388; ve A. L.: J. 5255 2t C W.N., 


842; 26 C. L. j. 175; 4411. A. 89 (P^C.). 
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restricted. The lower Appellate Court 
has distinguished the case decided 
by the Privy Council on the ground 
that the entry in the riwaj-i-am with 
which that case was concerned was in 
accordance with the general custom, and 
has held, following Wazwa v. Maryan 
(2) that as it is not the general 
custom even among Muhammadan tribes in 
the west of the Punjab for a sonless pro- 
prietor to enjoy an unfettered power of 
alienation, the statement in the riwaj-i-am 
which is unsupported by instances, is not 
enr to shift the onus on to the plaint- 
iffs. 


Wazira v. Maryan (2), which the 
lower Appellate Court has followed, 
related to an entry in the riwaj-l-am 


of the Gujranwala District, according to 
which collaterals were entitled to succeed 
to non-ancestral land in preference to 
daughters. Such a custom is not only op- 
posed to the general custom, but is a very 
exceptional one, and it was found also in 
that case that the riwaj-t-am of Gujran- 
wala had been imperfectly compiled. 
On the other hand, in the r1waj-i-am of 
the Rawalpindi District, which the learned 
District Judge admits was not imperfectly 
compiled, the power of a sonless proprie- 
tor to make a gift of his property with- 
out restriction is stated to exist not only 
among Gakhars but also among many 
other tribes and there are many decisions 
of this Court in which the  extengive 
powers of alienation of Muhammadan 
proprietors of the western districts of the 
Punjab have been recognised, for example, 
Sher Jang v. Ghulam MolM-ud-din (3), Has- 
san v. Jahana (4) and Bhkoli v. Fakir 
(5), so that the custom which is alleged to 
exist in the present case is by no means 
exceptional. In this connection we may 
cite the following passage from Bholi v. 
Fakir (5):— 

* If in the case before it the Court 
found that the parties belonged to a tribe 
who, for one reason or another, did not 
accept the agnatic theory inits entirety, 
and that it recognised far wider powers 

(2) 42 Ind. Cas. 358; 84 P. R. 1917; 151 P. W. 
R. 1917; 3 P. L. K. 1918. 

(3) 22 P. R 1994; 40 P. L. R. 1904. 

(4) 71.P. R. 1904; 96 P. L. R. 1904. 


(5) 62 P R. 1606; 136 P. L. R. 1906! to3 
P. W, R. 1906. 
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. deeds of gift, and copies 


that a proprietor may 


be 


of alienation in the case of sonless pro- 
prietors than were conceded by other 
tribes to such proprietors, if, for example, 
the parties were members of a Muham- 
madan endogamous tribe who were well 
known to favour the rights of daughters 
and daughters’ sons, the initial presump- 
tion against the validity of (e.g.) a gift 
in favour of a daughter might well be 
regarded as so weak as to be rebutted 
by the mere fact of the tribe being en- 
dogamous. But even if in any such case the 
Court would not be justified in going so 
far, we think it might well hold that the 
onus had been shifted as soon as the 
donee had been able to refer to entries 
in the riwaj-t-am (and a forttor: in the 
wajib-ul-arz) in favour of the validity of 
such gifts." 

In oür opiniou the ruling of the Privy 
Council applies to the present case, and 
the onus is on the plaintiffs to rebut the 
entry as to the custom contained in the 
riwaj-i-am. 

Further, even if the onus is on the de- 
fendant we think that the First Court was 
right in holding that she had succeeded 
in proving the existence of the custom she 
alleges. The learned Subordinate Judge has 
analysed very fully the instances of gifts of 
which evidence has been given. There are 
28 instances mentioned by the witnesses of 
gifts of ancestral property made to various 
relations, wives, daughters, nephews, 
nieces, sisters, etc., and the learned 
District Judge accepts the conclusion of 
the First Court as to the truth of the 
oral evidence on this point, which is sup- 
ported in some instances by mutations, 
of judgments. 
In several instances gifts have been made in 
the presence of sons, who have not object- 
ed to them. In several instances also the 
gifts have comprised the entire property 
of the donors. Suits were brought by 
collaterals to contest three of the gifts, 
but all failed. It is true that among 
the instances cited very. few are of gifts 
to wives, but what the evidence appears 
to establish is the general power of a 
male proprietor to make a gift of his 
ancestral property. Some of the plaintiffs’ 
own witnesses admit the existence of .the 
power to make a gift. P. W. No, I Ch 
make a gift to 
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his wife provided that it is not a gift of 
the whole of his property, while P. W. 
No. 4 goes further and says that a Gakhar 
“may make a gift of the whole of his 
ancestral property to .his wife. 


With regard to the documentary evi-' 


dence produced by the plaintiffs -the 
‘learned District Judge admits:that it is 
all irrelevant with the exception’ of a 
judgment given bv Mr. LeRossignol, 
` Additional Divisional Judge of Rawal- 
pindi,in1905. ‘Thatcase seems to have 
been one of a gift to a nephew. It 
would appear from the judgment, which 
is a brief one, that the instances cited 
were only of gifts to sons-in-law or daugh- 
ters sons, and the - Additional Divi- 
sional Judge, after referring to the fact 


that no instances of gifts among Gakhars . 


were mentioned in Robertson's Customary 
Law, held that the gift then in ques- 
tion was notshown to be valid. That 
decision is not of much assistance in the 
present case. 

There are two rulings of this Court 
relating to Gakhars, namely, Muhammad 
"Khan v. Dulla (6) and Feroz Khan’ v. 
Amir Mohammad Khan (7), both being 
cases from the Jhelum District. In the 
former case it was held in a very brief 
judgment that a gift to a sisters son 
was invalid in the presence of near col- 
laterals. Only two. judicial decisions were 
referred to, one given by a Tahsildar in 
1884, and one given by Mr, Parker, 
Divisional Judge, in 1894, which it was 
held was not sufficient to establish the 
custom alleged. The iater ruling Feroz 
Khanv. Amir Muhammad Khan (7) favours 
‘the appellant, it having been held in 
that case that a gift by a sonless pro- 
prietor of his ancestral land to his 
daughters and their husbands in the pre- 
sence of a first.cousin was valid. 

We have no hesitation in holding on 
the evidence, in agreement with the first 
Court, that among Gakhars of the Rawal- 
pindi District a sonless male proprietor 
has power to make a gift of his prop- 
erty, whether ancestral or -self-acquired, 
to whomsoever he _ pleases without 


(6) 57 P. R. 1896. | 
' (7) 53 P. R. 1902; 74 P. L. R. 1903, | 


‘restriction. 


It is ‘unnecessary to deal. 
with other questione raised in the grounds 
of appeal. M 

We accept the  appeal,. reverse 
decree of the lower Appellate Court, 


the 
and 


‘restore that of the Court of first instance 


dismissing the suit. Plaintiffs. 
the defendant's costs throughout. 
Appeal accepted, 


will pay 


W. CA, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civi, No. 104 OF 
1921, IN SUIT NO. 1020 OF 1919. 

February 17, 1922. 

Present :—justice Sir John Woodroffe, KT., 
and Justice Sir Thomas Richardson, Kr, 
BENGAL AND NORTH-WESTERN 
RAILWAY CO., LTD.—DEFENDANTS- 


APPELLANTS E 
VEYSUS ; 
SADARAM BHAIRODAN-—PLAINTITE 
—RESPONDENT, 


Letters Patent, Cal. High Court, 1865, Cl. 
12-—Civil Procedure Code (Act V of 1908), O. I, 
v. 3— Joinder of defendants— Jurisdiction. 

Rule 3 of O. I of the Civil Procedure Code 
is a provision which relates to'a joiuder of 
parties; and it assumes the existence of'a 
suit in a proper forum, the Court having 
jurisdiction totry the suit. Ifthe Court has such 
jurisdiction. then O. I, r. 3 may come into play. 
[p. 230, col. 1.] 

Certain.goods were delivered to a Steamer Com- 
pany in Calcutta for transmission to Bhupatiahi, 
The Company cargied them from Calcutta to 
Paleeza Ghat and there delivered them, in the natu- 
ral course of business, to a Railway Company for 
transmission to their destination. The goods were 
not delivered to the consignee and the plaintiff 
brought this suit on the Original Side of the 
Calcutta High Court joining the Steamer Com- 
pany and the Railway Company as defendants 
under O. I, r. 3 of the Civil Procedure Code. It 
was found that Paleeza Ghat and Bhupatiahi were 
both situated outside the jurisdiction of the Court. 
The plaintiff, however, contended that as the 
Court had jufisdiction over the suit, because it 
had jurisdiction as regards the Steamer Company 
it could proceed against the Railway Company 
as well, even though the cause of action against 
the latter Company arose out of its jurisdiction : 

Held, that the fact that the Court had jurisdic- 
tion against the Steamer Compauy did not give 
it jurisdiction against the Railway Company and 
that O.I, r.3 of the Civil Procedure Code had 


.. mo application to the case. [p. 231, col, 1] 
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Krishna Kishore De v. Amar Nath Kheilvy, 56 
Ind. Cas. 532; 47 C. 770; 31 C. L. J. 272; 24 
C. W. N. 633, referred to. 


Per Richardson, J.—Rules defining the juris- 
diction of Courts must be distinguished from 
rules regulating the procedure 
respect of causes of action within the jurisciction. 


: fp. 232, col. 1.] 


Appeal from. the judgment of Mr. Justice 
Ghose, dated the zoth June 1921. 


Messrs. N. N. Sircar and C. O. Remfry, 
for the Appellants. 

Messrs. M. Zorab and N. N. Bose., for 
the Respondents. 


JUDGMENT. 

‘Woodroffe, J.—- This is a suit for the 
recovery of the value of 2 bales of piece 
goods alleged to have been delivered on the 
4th April 1918 at Jagannath Ghat in 
Calcutta to the River Steam Navigation 
Co., Ltd., and the India General Steam 
Navigation and Railway Co, Ltd. 
for | carriage, despatch and de- 
livery by transmission to Bhuptiahi, a 
station on the Bengal and North-Western 
Railway, and which, itis said, have not 
been delivered to the consignee at 
Bhuptiahi. 

I need not go into the facts ofthe 
case so far as they affect the merits, 
because the point which has been argued 
before us is a question of jurisdiction, 
and in the view I take ofthe case jt is 
unnecessary to ceal with the question on 
the merits. 

There is no question that the Court had 
jurisdiction as against tfe River Steamer 
Company. The question before us is 
whether it had jurisdiction against the 
Bengal and North-Western Railway Co., 
Ltd., the defendant-appellants, to whom 
I will refer as the Railway Company. 
The learned Judge has held upon this 
point of jurisdiction that there is mo doubt 
that when the ,goods were delivered in 
Calcutta for transmission to” Bhuptiahi, 
there was, sofaras the plaintiff firm 
was concerned, only one transaction ; and 
he says that, that being so and this Court 
havingundoubted jutisdiction to enquire into 
allmatters relating to the carriage of the 
goods to Paleeza Ghat, O. I, r. 3, Civil 


- Procedure Code, comes into play so far as 


of Courts in - 


the Railway Company are concerned. He 
was, theref re, of opinion that the Railway 
Company were propertly joined as defend- 
ants in this suit. He has dismissed the suit 
against the Steamer Company and given 
judgment against the Railway Company for 
a sum of Rs. 3,627. The argument 
on behalf of the plaintiffi-respondent 
has, been that as the Court has juris- 
diction over the suit, because it has 
jurisdiction as regards the Steamer Com- 
pany, it must be taken that there is no 
longer any question of jurisdiction but one 
of procedure only, and O. I, r. 3, justifies 
the decision which has been passed, namely, 
a decree against the Railway Company, 
the cause of action egainst which arose 
out of the jurisdiction. To this argument 
I cannot agrie. Thereis no doubt that 
the cause of action against the Railway 
Company arose out of the jurisdiction 
from whatever point of view we may 
regard it. This is admittedly so, if the 
Steamer Company is regarded as the 
agent of the plaintiff to hand over the 
goods to the Railway Company at Paleeza 
Ghat outside the jurisdiction. This is also 
admittedly so, if the action is regarded 
as an action in tort to recover, the plaint- 
iffs’ goods from the Railway Company 
to whom they had been delivered; and, 
I think the cause of action equally arises 
out of the jurisdiction on the argument 
that the conrse of business in carrving 
the goods throughout constituted a cause 
of action arising in Calcutta. This, I think, 
cannot be maintained. The fact that the 
Court has jurisdiction against the Steamer 
Company does not give jurisdiction against 
the Railway. Company. The fallacy cf 
the argument, it appears to me, lies in 
the use of the words “the Court has 
jurisdiction over the suit.” Such jurisdic- 
tion as the Court has is over the suit 
as regards the Steamer Company. This 
does not give jurisdiction over the Rail- 
way Company, and, in my opinion, O. I, 
r.3, has no beating on the case. That 
rule of the Order isa provision which re- 
lates to a joinder of parties; and it 
assumes the existence of a suit iv a pro- 
per forum, the Court having jurisdiction 
to try the suit. If the Cour has such 
jurisdiction, then Q., I, r. 3 may come 
into play. l zu 


‘actually in fact exists. 
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No case has been. cited to us in sup- 
port of the plaintifi-respondent’s conten- 
tion: and, so far as it goes, the decision 
in Krishna Kishore De v. Amar Nath Khettry 
(x) appears to bə against that con- 
tention. | i 

It is said that, to hold otherwise, that 
is to say, that there was.no jurisdiction, 
would place the plaintif in a position 
cf great difficulty; and indeed it a sug- 
gested that it would be impossible for 
him to bring two separate suits. I am 
not stire at all that the difficulty alleged 
; But even if it 
did, that would not affect the. question 
before us, namely, whether in fact orin 
law this Court had jurisdiction in ‘the 
suit as against the Railway Company. 

in my opinion theissue, whether this 


“Court had jurisdiction to try this case 
against the. Railway. Company. should be 


decided in the negative. l 
The appeal, therefore, succeeds on this 


question andit is unnecessary to go into 


the ‘merits. The appellant who has suc 
ceeded in this appeal will get the costs 
of this appeal as also his costs in the 
First Court from the plaintiff- respondent. 


The appellant will pay the costs of the 


‘pressed and are 


Steamer Company, respondent of the ap- 
peal. We do not make the order which 
we have been asked to ‘make by the 
appellant that he do recover ‘the costs 
so paid to the Steamer Company, 
from the plaintif-respondent. Ás re- 
gards the cross-objections they are not 
dismissed, and the 
plaintif-respondent who took them 
must pay the costs both of the appel- 
lant and of the other respondent. The 
order made by the First Court as re- 
gards the costs of the Steamer Company 
will stand. ` l 

Richardson, J.—I agree. The goods were 
carried from Calcutta to Paleeza Ghat 
by the Steamer Company and then by 
the .Railway Company from  Paleeza 
Ghat to Bhuptiahi. 

There is no course of business or agree- 


„mont established between the two carry- 


. 


ing Companies under which it would be. 
- possible to treat the Steamer Company -as 


(ti 56 Ind. Cas, 532; 


47 C. 770; 31 GL. J. 272; 
24 C. WoN.633,. ue l 


‘Agents in Calcutta ‘f the Railway Company 
so that the contract. to carry the goods 
to their ultimate destination at Bhuptiahi ` 
would be a contract entered inte in Calcutta 
by the Steamer Company on its own | 
behalf and on bebalf of the Railway 
Company. The forwarding notes of -the 
Steamer .Company show that the goods 
were accepted by the Steamer Company 
to be carried from Jagannath’ Ghat. to 
Paleeza Ghat for Bhuptiahi. The notes, 
however, contain two clauses or instruc- 
tions to which our attention has been 
drawn, as follows :— 

(2) “ If goods refused by the Railway, 
to remain at River Terminus at shipper's 


entire risk as regards damage or dete- 
rioration. " . l 
And (5) “ Please forward by 


rail from Paleeza Ghat at shipper’s and 
consignee’s risk and expense, Steamer 
Agent to sign Railway notes and necés- 
sary risk notes on my behalf" (te, on. 
behalf of the consignor). ; 

The oral evidence is, that the Ra'lway 
Company treat the Steamer Company .as 
they would any other member of the 
public. It appears, therefore, that the 
contract with the Steamer Company 
was to carry the goods to Pal-eza Chat 
and then as agents of -the consignor to ` 
make them over to the Railway Com- 
pany to be carried to Bhuptiahi. That 
beiug so, on the materials placed before 
us in, this case, I am unable to say that 


the cause of action against the Railway 


Company arose in Calcutta within the 
local limits of the original jurisdiction of 
this Court. : 

Mr. Zora5's main argument, as I 
understand it, is that once you have a 
suit properly instituted on the Orizinal 
Side on a cause of actionarising with- 
in the local limits of the jurisdiction, 
then the Court having jurisdiction over 
that suit would also have jurisdiction 
to exercise syeh powers ase those: con- 
ferred by . I, r. 3, of the Civil 
Procedure Code relating to the joinder 
of defendants, even though the cause of 
action against defendants joined, as he e 
in the alteruative, might be an entirely 
distinct and separate cause of action arising 
wholly outside the jurisdiction. No author- 
ities were cited in support of this contention: 
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and though the contention seems to have 
found favour with the learned Judge at the 
trial, with much respect, I am unable 
to accede to it. Rules defining the juris- 
diction of the Court, must be distin- 
` guished from. rules regulating the proce- 
dure of the Court in respect of causes 
of action within the jurisdiction. 

Mr. Zorab endeavoured: to reinforce 
his position on the ground of convenience. 
No doubt, if the relevant statutory pro- 
vision “was of doubtful or ambiguous 
import, the argument from convenience 
might be of assistance. Butin the present 
case no doubt or ambiguity exists with 
regard to the meaning of the language of 
clause 12 of the Letters Patent, such as 
would justify a recourse to this argument, 
Nor am Isatisfied that the inconvenience 
suggested might not in some way be 
obviated. The resources of pleading would 
not seem to be unequal to the framing of 
separate claims in separate suits against 
the two companies, and no doubt some 
procedure is available by which an order 
could be obtained for the trial of both 
suits by the same Court. 


In the result, I agree that the appeal 
of the Railway Company succeeds on the 
preliminary ground that, as the suit was 
framed, the Court had no jurisdiction to 
try the claim against that Company. 


B, N; & N. H. , 
Apbeal allowed. 


PATNA HIGH COURT. 
FIRST CIVIL Appear, NO. 143 OF I9I7. 
March 29, 1920. l 

Preseni-—Sir Dawson Miller, Kr., Chief 

Justice, and Mr. Justice Jwala Prasad. 

Maharaja PRATAP UDAINATH SAHI | 

DEO--PLAINTIFF—APPELLANT 
YEN SMS 
GANESH NARAIN SAHI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Jagir— Life-tenancy —]agirdari right, assertion 
of, effect of —Chota Nagpur Tenancy Act (VI of 
1908), ss. 258, 87—Decree passed by Revenue 
Court —Xes judicata. 

A jagir must be taken prima facie to be an 
estate for life only although it may possibly be 
granted in such terms as to make it hereditary. 
fp. 249, col, 1.) 

Ram Narayan Singh v. Ram Saran Lal, 50 
Ind. Cas, 1; 29 C. L. T. 332; 36 M. L. J. 344 x 
A. L. J. 398 ; 21 Boni. L. R. 597; 23 C. W 
866; 46 C. 683; (1919) M. W. N. 518; 26 M. I, * 
207; 46 I. A. 88 (P. C.) and Gulabdas Jugjivan- 
das v. Collector of Süvat, 6 I. A. 54; 3 B. 186; 3 
Sar. P. C. J. 889; 2 Ind. Dec. (N. 8.) 125 (P. C), 
relied upon, 

The mere assertion of a jagirdar? right acquiesced 
in by the superior landlord cannot be taken 
to import a claim to or an acknowledgment of a 
larger interest than that of a life-estate. [p. 249, 
col. 2.] 

Where there is no conflict of interests between 
the co-plaintiffs in a suit, the decision in that 
suit cannot bind their successors as ves judicata. 
[p. 249, col. 1,] 

Cottingham T Shrewsbury (Earl of). (1843) 3 
Hare 627; 15 J. Ch. 441; 67 E. R. 530 and 
Ramchandva Ads v. Narayan Mahadev, 
zi B. 216; 11 Ind. Jur. 30r; 6 Ind. Dec. (w. Si 
142, referred to. 

Although section 258 of the Chota Nobis 
Tenancy Act has the object of securing to some 
extent the finality of decrees proved by Revenue 
Officers under section 87 of the Act, yet the section 
does not say, as it might have done, that no Court 
shall try any issue already decided by such a decree 
so as to bar adefendant in a suit from raising 
the issue; [p. 249, col. 2.] u 

First appeal from the decision of the 
Subordinate Judge, Ranchi. 

Messrs. D. N. Mitter, P. C. Manuk, K. 
P. Ghosh, S. M. Mullick and B. C. De, for 
the Appellant. 
~ Messrs. G. S. Prasad, S. N. Palit, N. C. 


Ghosh ana S. C. Bannerji, ior the Respond- 


ents. 
| JUDGMENT. 

Miller, C. J.—The appellant, who is the 
plaintiff in the suit, is the Maharaja of Chota 
Nagpur. The respondent, Ganesh Narain - 
Sahi, who is the principal defendant, is the 
son of the late Raja Raghubir Sahi of. "Barwe 


X X l - who died on the 26th January 1914. shortly 
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before the suit was instituted. The other 
defendants were originally the son and grand- 
son of Ganesh Narain Sahi and a lessee of 
certain mineral rights in Pargana Barwe 
granted by the late Raja Raghubir Sahi in 
December 1913. The grandson has died 
since the suit was instituted. Ganesh 
Narain alone of'the defendants entered ap- 
pearance and filed a written statement. The 
others have taken no active part in the'pro- 
ceedings and it will be convenient to refer 
to Ganesh Narain as the respondent. 

The suit was instituted by the appellant 
on the 2nd April 1914 claiming that he, as 
Maharaja of Chota Nagpur, was entitled to 
resume Pargana Barwe on the death of the 
Raja Raghubir Sahi who, he alleges,was only 
a tenant for life of that estate. The plaint 
also asked for a decree for possession of the 
whole Pargana. It further claimed mesne 
profits from the date of the death of the 
late Raja Raghubir Sahi but this part of 
the claim has been withdrawn. The te- 
spondent contends that his father held an 
estate of inheritance and that he, as the next 
heir, is entitled to succeed to the estate on 
the death of his father. 

The case presented by the appellant is that 
Pargana Barwe is an under-tenure of the 
Chota Nagpur Raj ; thatit was a jagir tenure 
granted on condition of service subject to a 
fixed yearly rental; that, originally, it was 
held under the Chota Nagpur Raj as putra 
putradik tenure, that is, an estate descendi- 
ble to the heirs male of the body of the ori- 
ginal grantee, that in the year 1851 on the 
death of Harnath Sahi Deo, the then Raja 
of Barwe, without male issue, the line of the 
original grantee became extinct and that the 
then Maharaja Jagannath Sahi Deo, the 
appellànt's father, was entitled to resume. 
He, however, eventually recognized Hara- 
nath's half brother Lachmi Nath Sahi Deo, 
about whose legitimacy there was some 
doubt, and appointed him Rajah, but on the 
latter’s death without issue in February 1853 
the estate was resumed and some-two or 
three years later, namely, in November 1855, 
Lal Sahi Deo, grandfather of the respondent 
and a distant collateral relation of Harnath, 
was given a life-interest in Pargana Barwe, 
less six villages, at an enhanced rent by the 
Maharaja who granted a patia to and took 
a kabuliyat from the grantee; that on Lal 
Sahi s death in 1860 his son Raghubir Sahi, 


father of the respondent, was permitted to 
remain in possession, as a life-tenant and on | 
his death in 1914 the respondent acquired 
no interest by inheritance or otherwise in 
the Barwe estate which the appellant now 
claims to be entitled to resume. 

The respondent's case is that the entite 
Pargana Barwe is an impartible hereditary 
estate belonging to his ancestors from time 
immemorial; that it was originally a part of 
Surguja, a tributary estate of Chota Nagpur, 
but in the year 1799 the revenue previously 
payable to Government was made payable 
to the Maharaja of Chota Nagpur since 
when it has been customary for each succes- 
sive Raja of Barwe to receive from the Ma- 
haraja of Chota Nagpur his title and khulat 
on payment of nazrana and to have his name 
registered in the sherishia of the Chota 
Nagpur Raj; that his grandfather, Lal Sahi 
Deo, succeeded as heir to the Barwe estate 
and not by any fresh grant from the Maha- 
raja of Chota Nagpur. The kabuliyat alleged 
to have been executed by Lal Sahi Deo in 
1855 is challenged as a spurious document, 
and the execution of the patta said to have 
been granted to him, a copy of which was 
produced by the appellant,;is denied. Alter- 
natively, the respondent claims that even 
if the documents mentioned are genuine and 
the grant of a life-estate to Lal Sahi Deo be 
proved, nevertheless, as he and Raghubir 
have been in uninterrupted possession of the 
entire estate in assertion of their own right 
for over 50 years he has acquired an inde- 
feasible title by adverse possession. 

A further plea in bar was raised by the 
appellant based upon a judgment of the 
Judicial Comnfissioner of Chota Nagpur, 
dated the 13th July x911, and a judgment of 
the Assistant Commissioner of Lohardaga, 
dated the 4th May r859, which it is claimed 
operates as res judicata whereby the respond- 
ent is estopped from denying that Raghu- 
bir Sahi was a tenant for life or from assert- 
ing that the estate was an impartible here- 
ditary estate of his family, and not liable to 
resumptioft. 

The case was originally tried before the 
Subordinate Judge of Ranchi when the 
following issues (omitting those not now 
material) were framed :— 

(2) Whether the judgment of the Judicial 
Commissioner, dated the 13th July rg1I, and, 
of the Subordinate Judge, dated the Ist 
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December 1913 operated as res judicata in 
this suit? Are the defendants estopped 
from re-opening the matter in this suit ? 

(3) Whether, Raja Raghubir Sahi' was a 
tenant for life of the disputed property? Is 
the estate appertainirig to Barwe Raj liable 
to resumption by the Maharaja of Chota 
Nagpur ? | l 

(4) Whether defendants have’ acquired a 
title to Barwe Raj estate by adverse posses- 
sion ? Can the plaintiff recover possession 
thereof ? 

(5) Whether Barwe Raj formed a separate 

and impartible estate and was heritable by 
the members of the Raj family ?  . 
- Whether the revenue payable to the Gov- 
ernment in respect of the Barwe Raj estate 
was made payable to the Maharaja of Chota 
Nagpur in 1799 as alleged,by the defendants? 
- The learned Judge by his judgment, dated 
the 26th May 19r7, found all issues in favour 
of the respondent and dismissed the suit. 
. From that decision the present appeal is 
brought. X 

Before dealing with the issues it is desir- 
able to say somthing about the early history 
of the Chota Nagpur Raj and the Barwe 


tenure as far as may be gathered from the: 


evidence adduced at the trial. Sir W. 
Hunter,in Volume XVI, page 362 of his Sta- 
tistical Account of Bengal, adopts in a slight- 
condensed form a special report made by 
Mr. G. K. Webster, Manager under the Court 
of Wards of the Chota Nagpur estate, dated 
the 8th April 1875, from which it appears 
that, with the exception of a few villages 
belonging to the Ramgarh estate, the only 
estate in Chota Nagpur-paying revenue direct 
to Government is that of *the Maharaja. 
This part of the country was first reduced by 
the Muhammadans in 1585 when the Raja, 
as he was then styled, of Chota Nagpur 

submitted to the Moghul Emperor and be- 
" came a tributory (malguzar) of the Imperial 
Government. Chota Nagpur was ceded to 
the British in 1765, but the fixst Settlement 
with the Raja wag not made until 1771 when 
Major Carnac granted a lease to Raja Drip- 
nath Sahi for three years at a revenue of 
Rs. 6,000 and nazrana Rs. 6,000,which figures 
in làter leases were altered to Rs. 12,000 
revenue and Rs. 5,001 4azrana. At first the 
Chota’ Nagpur Raj appears to have been 
considered as a tribütary estate and not 


governed by the Regulations or subject,to 

sale for  arrears of revenue. After the 
introduction of the abkari or excise dues in 

1823 the Regulations began to be put in 

force and the estate may now be regarded as 

permanently settled. The report then deals 

with the tenures held by Rajas dependent 

on the Chota Nagpur estate and states that 

Barwe and five other tenures, now known as ` 
the Panch Parganas, were not original crea- 

tions of the Maharaja of Chota Nagpur but 

were gained by conquest and brought under 

the power of that Raj. Barwe is stated to 

have been originally subject to Surguja and 
finally brought under the power of Chota 
Nagpur in 1799 after the advent cf British 
rule, although at some earlier period the 
descendants of the original Raja had, for a 
time at least, transferred their allegiance to 
Chota Nagpur. All these estates, including 
Barwe, are stated to be held under what 
are called bhandowa pattas, and on failure 
of heirs male of the original holder they 
escheat to the Chota Nagpur estate. Tori 
and Rahi have already so fallen in. It is 
further stated that the present possessors( in 
1875) of Bundu and Tamar and Barwe are 
not legitimate descendants cf the men who 
were in possession at the time of the Perma- 
nent Settlement, so that now these tenures 
may be considered as creations of Chota 
Nagpur. 

In the account of Surguja in the Statistical 
Account of Bengal (Volume XVII, page 222,) 
it is stated that "In the year 1792 the atten- 
tion of the British Government was directed 
to Surguja in consequence of Raja Ajit 
Singh having seized Barwe, a hill-locked 
Pargana on the western frontier of Chutia 
Nagpur proper. The Berar Raja interfered 
without effect; and on the death of Ajit Singh 
his third brother Lal Sanrani Singh, murdered 
Ajit Singh's widow, usurped the Chieftain- 
ship, and not only retained possession cf 
Barwe, but aided a rebellion in Palamau 
against the British Government. This led 
to an expedition intoSurguja under Colonel 
Jones, by order of the Marquis Wellesley, 
then Governor-General. Barwe was restored 
to the Maharaja of Chutia Nagpur ; and a 
treaty was concluded between the British 
and Nagpur Governments which provided 
for the administration of. the affairs of 
Surguja during the minority of Balbhadra - 
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Singh, the son of Ajit Singh, under the man- 
agement of his uncle, Lal Jagannath Singh. 
The treaty, however, proved inoperative.” 
From this it would appear that at some- 
time before 1792 Barwe had been subject 
to Chota Nagpur and this would also appear 


“to be the case from certain letters (Exhibits 
- N, N. z, N. 2, and N. 5) written between the 


years 1792 and 1796 on behalf of the Raja 


o: Surguja to the British Agent and to thé 
` Raja of Barwe complaining that payment of 


the rent of Barwe had been withheld for 
some years previously at the instance of the 


" Raja of Chota Nagpur and asking that Barwe 
should be restored, as it appertained - to. 


Surguja. The truth probably is that the 


inhabitants of Pargana Barwe and the 


adjoining country were -wild and turbulent 


tribes whose chiefs only rendered tribute 
to their overlord’ when compelled by the 
strong hand to do so and transferred their 


allegiance as the political exigencies of the - 


times dictated and in order to secure pro- 


Ce 


tection from their neighbours. 
incidents of the tenure may have been be- 
fore the year 1799, there is little or nothing 
to show. “The appellant contends that the 
only authentic and reliable history of the 
Barwe estate begins from that year when it 
iS agreed the Maharaja of Chota Nagpur was 
recognised or established by the British 
authorities as the overlord-of Barwe which 
became a dependant of the Chota Nagpur 
Raj. There is no grant of that date in exist- 
ence from which the nature of the tenure 
can be determined, but thisis not surprising, 
as most of the documents in the archives of 
the Raj were lost or destroyed during the 
Mutiny. The name of the Raja of Barwe 
in the year 1799 is Deo Sahi. This is ad- 
mitted by both parties. It must be remem- 
bered that the respondent's case is that it is 
an impartible hereditary estate, belonging 
to his family from the time of Tipan Sahi 
Deo who lived long before 1799, paying no 
rent to a superior landlord but revenue to 
Government, at present through the Chota 
Nagpur Raj, the events of 1799 merely 
having had the effect of substituting Chota 
Nagpur for Surguja as the medium through 
which the Government revenue was paid, 
and that his grandfather, Lal Sahi, was en- 
titled after Lachminath to succeed as heir 
to the estate being descended in the direct 
liue of Tipan Sahi Deo. The following 


What the 


genealogical table extracted from a more 
detailed document used in evidence by the 
respondent, to which attention will be called 
hereafter, shows the relationship between 
the parties according to the respondent's 
Case;— 


(oO TIPAN ~ DEO 


LU? 
(4) Sagar Sahi Deo 
(=) ak Deo, 


| 
(2) Sodher Sahi Deo 
(3) Sunder Sahi Deo, 


| | 
(6) Rhim Sahi Deo Keshar Sahi Deo 


] 
Chandan Gabi Doo 





(7) Deo Sahi nee 
E E, Chema Sahi Deo 
(8) Kamalnath (9) Sobhan 
Sahi Deo. Sahi CS (12) Lal Sahi Deo 
j (13) Raghubir 
Ganesh Narain 
(ro) Hara- (11) Lachminath  (Respondent.) 


nath Deo, Sahi Deo. 


The figures in brackets represent the order 
of succession of the Raja according to the 
respondent. 


The burden of proof is, admittedly, on the 
respondent to establish his contention as 
to the nature andincidents of the estate, first, 
because the Barwe estate is undoubtedly 
within the appellants  Zemindari and, 
secondly, because the Record of Rights finally 


- published in 1909, as amended by the de- 


cision of the Judicial Commissioner of Chota 
Nagpur, dated the 13th July 1911, shows the 
tenure of Raghttbir Sahi, the respondent’s 
father, to be alife grant resumable by the 
appellant upon Raghubir’s decease. By 
way of discharging this burden the respond- 
ent, apart from traversing the allegations 
in the plaint, contents himself in his written 
statement with the assertion that the tenure 
is and always was an impartible hereditary 
estate and, therefore, not resumable and that ` 
Tal Sahi su€ceeded as heir to an estate of 
that nature, no fresh grant having been made 
tohim. He dees not plead in the alternative 


‘that if it was originally a $wira putradik 
jagir, as alleged by the appellant, he was - 


nevertheless entitled to succeed as a direct 
descendant from the original grantee, assum- 


ing the original grantee to- have- been an ` 
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ancestor of the respondent. It would ap- 
pear, therefore, on the pleadings that if the 
respondent should fail in establishing that 
the tenure, was originally an inipartible 
hereditary estate it is not open to him to 
set up the alternative case. I had some 
doubt during the argument whether the 
alternative contention is now open. On the 
view taken by the learned Judge the ques- 
tion did not arise, although he expressed the 
opinion that Lal Sahi could succeed as a 
descendant of the original grantee even if 
the. estate were a $uira puiradik tenure. 

This view was based presumably on the 
assumption that the grant was originally 
made to some common ancestor of Haranath 
Sahi and the respondent,as the respondent 
was admittedly not a descendant of Deo 
Sahi, the holder in 1799. As the question 
is one of law and does not depend upon 
further evidence, and as the case has been 
argued before us from every point of view, 
I think it is permissible and desirable that 
we should consider it. The issues also as 


framed require that the point should be con- 


sidered. If the first part of the third issue 
be answered in the negative on the ground 
. that Raghubir succeeded to a putra putradik 
tenure it would follow that the answer to the 

. Second part of that issue would be that the 
estate is not liable to resumption immediately 
but only on failure of male heirs. It 
would be a somewhat startling result if the 
appellant were entitled to succeed, although 
it turned out that theestate was not a life- 
tenure as recorded in the Record of Rights. 
I think the proper course would be in such 
a case to refuse the declaration claimed 
.which, in our discretion pwe are entitled to 
.do. It will be necessary, therefore, to con- 
.sider the right of the respondent to succeed 
in the event of our finding that the estate 
was a putra puiradtk tenure originally, 
although he does not assert a putra putradik 

right. 

The fedined Subordinate Judge, who 
found that Barwe was a permanent heritable 
tenure and a dependent taluk 5Í the Chota 
Nagpur Raj, was much impressed by the fact 
that, according to the report of Mr. Webster 
already referred to, it was in early times 
subject to Surguja. He further relied on a 
-passage in the Bihar and Orissa Gazetteer 
(Ranchi) to the effect that not being in 
origin a creation of the Chota Nagpur Chief 


red to later. 


it differed from other tenures in the district. 
in that it is not resumable on the failure of 
male heirs. This view, however, is some- 
what discounted by the passage referred 
to in Mr. Webster's report and quoted by 
Sir W. Hunter that the present holders are 
not the legitimate descendants of the origi- 


nal jagirdars, an assertion which, so far as 


Barwe is concerned is probably based upon 
the events which took place between the 
death of Harnath Sahi Deo in 1851 and the 
grant to Lal Sahi in 1855, which will be refer- 
In dealing with the nature of 
the tenure the learned Judge bases his con- 
clusions upon certain expressions used in 
official correspondence by executive officers 
from which he draws the inference that the 
tenure was by them regarded as permanent 
and hereditary but these are, in my opinion, 
either fortuitous expressions used without 
any necessity to consider the matter or were 
opinions expressed without adequate enquiry 
or sound advice. In some, the use of the 
word ''Zemindar " and similar expressions 
in referring to the holder of the Barwe estate 
is regarded as evidence of the estate being 
something greater than a putra. putradik 
tenure. In others, such as the report of Mr, 
Cuthbert, the Magistrate of Ramgarh, to the 
Secretary in the Judicial Department, in the 
year 1827, more definite opinions are express- 
ed. Mr Cuthbert says, speaking of what 
he calls the subordinate Parganas, “The 
Raja of Chota Nagpur has no rights in these 
Parganas saving the revenue payable to him 
and these Rajas may be considered in the 
light of ¢alukdars.’’ He further states that 
the revenue payable by the Raja of Barwe 
was then Rs. 1,462 which is considerably 
more than the amount alleged by the re- 
spondent's father to have been paid before 
1799 viz., Rs. 302-8-0 and less than that paid 
since 1855 when the Settlement was made 
with Lal Sahi, a fact which is hardly consis- 
tent with a permanent heritable taluk. 

From Cuthbert’s report it is obvious that 
his sources of information were meagre and 
it does not appear upon what foundation 
his opinion is based. It is clear, however, 
that in making his report he had before him 
the document Exhibit N-4, dated 1827, which 


is headed ‘‘ghatwals holding jagirs on con- 
ditions of service," 


amongst which appears 
Barwe with the name of Sobhan Sahi, the 
Raja of that date, and the amount of rent 


e 
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payable to the Maharaja of Chota Nagpur, 
namely, Rs. 1,462-8-0. In the final Survey 
and Settlement Report 1902-1910 for this 
district Mr. Reid, the Settlement Officer, 
states at page 110, paragraph 252: '"The term 
Jagir invariably connotes resumability, that 
is, the tenure lapses to the parent estate in 
default of legitimate male heirs of the origi- 
nal grantee. This is also true of nearly all 
the important tenures which exist in the 
district. This condition Ze not always de- 
finitely stated in the deeds under which the 
jagirdar holds, but if the tenure was originally 
a jagir grant from the Maharaja's estate 
the custom is none-the-less certain." He 
then points out that before the Permanent 
Settlement the Maharaja in some cases 
attempted to resume these tenures at will 
and that by the patta granted to Raja Drip- 
nath Sahi by Government at the time of the 
Settlement the power to resume existing 
stants without the consent of Government was 
expressly taken away and that the Maharaja 
had not since that time claimed to resume 
them except on failure of male heirs. At 
the end of the next paragraph he points out 
that a few recent decisions of the Civil and 
Revenue Courts tend to foster the idea that 
primogeniture is not the Customary Law and 
that these decisions are based upon an im- 
perfect appreciation of local usage which is 
not always easy to prove to the satisfaction 
ofthe Courts, however certain and ancient 
it may be, and points out the evils that will 
result if this tendency continues. 

.Two other documents were strongly 
relied on by the Subordinate Judge. In 
one, Exhibit 8, Mr. Streitield, Deputy Com- 
missioner of Lohardaga, in a letter to the 
Commissioner of Chota Nagpur,. enclosing 
a petition of Raghubir to have his estate 
managed under the Chota Nagpur Encum- 
bered Estates Act in the year 1897, refers 
to Barwe as a permanent tenure under 
the Maharaja of Chota Nagpur. There 
is nothing to indicate that Mr. 
Strietfield’s opinion was based upon any 
evidence which is not available at present 
for our consideration. Indeed, it is highly 
improbable that he had the advantage 
which we now possess of considering the 
matter in the light of a mass of evidence 
extending over a numiber of years and I 
am. unable to attach much weight to the 


expression used by him in view of. 


other and more important evidence in the 
case. The other document (Exhibit J-2). 
is a plaint in Rent Suit No. 119 of 1866-67 
in which the Maharaja of Chota Nagpur 
sued Raghubir for rent of Barwe for 
the years 1921-22 Sambat (1864-5 A. D). 
In it the defendant is stated to 
be in possession of Pargana Barwe as 
jagirdar on condition of service by pay- 
ment of an annual rental of Rs. 1,702-8-0. 
It then proceeds: ‘The defendant 
ought to have deposited into the Govern- 
ment Treasury Rs. 3,405 as per (illegible) 
of the plaintiff on account of rent of 
1921-1022 Sambat” Butas only part had 
been deposited the plaintiff had had to 
pay the balance out of his own pocket. 
The illegible words in the original which 
the translator apparently could not deci- 
pher are “ Par bahari" which indicate that 
by some arrangement between the parties 
the defendant had been authorised by the 
plaintiff to pay-his rent direct into the 
Government Treasury instead of to the 
plaintiff which would relieve the plaintiff. 
pro tanto of his obligation to pay the. 
Government Revenue assessed upon him, 
Ihe learned Judge thought that this was. 
strong evidence that the Raja of Barwe 
paid revenue to Government and was, there- 
fore, a dependant talukday. I can see nothing 
in this document which necessarily points: 
to such a conclusion. The inference sought 
to be drawn seems inconsistent with the 
description of the estate as a jagir. 
in the earlier part of the claim, and the. 
arrangement that the rent of Barwe and 
possibly that of other  tenures also. 
should be paid dirgct to the Government 
Tehsildar is not, I think, matter from which, 
in the circumstances, any inference adverse 
to the appellant’s case should necessarily 
be drawn. So far as the use of the words 
"rent," “revenue” is concerned, I find 
throughout the documentary evidence in 
this case that they are frequently used as 
synonymotis even by those from whom 
one would expect more cateful diction, 
When we turn, however, to the judicial. 
decisions beginning with that of 1857 deal- 
ing with the nature of the Barwe estate 
I find that the final decisions are unani- 
mous in decalring that it was a putra 
putradik tenure resumable by the Maharaja 
on failure of. lineal male descendants of 
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. the original grantee, and that after the death 
of Hara Nath-and Lachminath the interest 
of. their successors, LÀl Sahi and Raghubir, 
was o life-interest only.-It will be 
necessary to' deal with these cases presently, 
but, if any further evidence be required 
to show what the nature of the tenure has 
been since 1799, that is supplied by Raghu- 
bir Sahi himself whose evidence, given 
In I9I3 in a previous suit, was put in and 
relied upon by the respondent. He says 
in re-examination, “when Barwe Pargana 
was under Surguja it was an absolute es- 
tate (Swadhin) but since it was incorporat- 
ed into Chota Nagpur Raj in the time of 
Raja Deo Sahi it became putra purtradik 
according.to the custom prevalent in Chota 
Nagpur Raj." He also admits in cross- 
examination that since Deo Sahi's time 
the Rajas of Barwe had always paid rent 
to the Maharaja of Chota Nagpur. Apart 
from this bald statement that it was an 
absolute -estate under Surguja and the other 
Class of evidence I have above referred 
to, there is nothing to show what the nature 
of the estate was before 1799. The ad- 
mission, however, that since its incorpora- 
tion with Chota Nagpur' the estate: has 
become putra putradik atcording to the 
custom there prevalent is most significant. 
It..clearly recognises that, even admit- 
ting. the nature of the estate was different 
before 1799, a new estate was then created 
in favour of Deo Sahi with new incidents 
and with a greatly enhanced rent. If then 
a new tenure was created in 1799 ‘after 
conquest it follows that Deo Sahi was the 
original grantee. The respondent is admit- 
tedly. not a descendant ef Deo Sabi. He 
claims ‘to trace his connection- through 
Sankar Sahi, the alleged grandfather of Deo. 
If the estate was, as would now appear 
to be admitted, a putra putradth tenure origi- 


nating with Deo Sahi it is clear that: Deo 


Sahi's line became extinct on the death 
of Hara Nath in 1851 or at latest’ om the 
death of. his half brother J,achminath 
in 1853, assuming him to have been legiti- 
mate, and the Maharaja was then entitled 
to resume, 

: In this connection it is important to point 


to show that the respondent or his an- 
cestors ever claimed to hold it as such. 
It is true that in a petition made on ` 
behalf of Raghubir for substitution of his 
name in place of that of his father in the. 
appellant’s sherishta in the year: 1992 ` 
he is -described as ''Zemindar of Pargana 
Barwe, ” but this is a term which he might 
well use without intending to assert ` 
absolute ownership. In fact, Raghubirs own 
evidence is that he instructed his harpardaz, 
who made the petition on his behalf, to men- 
tion therein his putra puiradik right hut-the . 
latter failéd to doso. On the other hand, there 
are documents in which Raghubir himself 
describes his interests as that of a jagirdar. 
In the Road-Cess Returns for the year 


1882 made on his behalf Barwe is described '' 


as given in jagir by the Maharaja of Chota 
Nagpur. In 1889 and again in 1895 the 
same description appears, the estate being 
then in charge of a manager under the 
Encumbered Estates Act. In the extract 
from the gamaband: papers (Exhibit D) 
in 1893 there also appears the words 
** Jagirdari"' which would seem to indicate 
the nature of the tenure. It is also the fact 
that throughout the dispute, in the 
Survey and Settlement operations beginn- ` 
ing with the order of Mr. Sifton on the 
Ith June- r908 and terminating with © 
the judgment of Mr. Kingsford on the 
13th July igir an appeal from whose de 
cision was dismissed by the High Court 
at Caleutta on the ground that no appeal- 
lay. the contention of Raghubir Sahi was, 
not that he held an absolute estate, but- 
only a putra-putradtk jagir; the appellant, ` 
on-the other hand, contending that the 
estate had been resumed in the time cf Lal 
Sahi and a new grant for a life-in.erest 
given to him, so thathisson Raghubir was- 
either a. tenant-at-will or at most a life- 
tenant. There is, further, no -evidence- 
to indica e that at any time since the Pér-, 
manent.Settlement was an assessment oi 
revenue made by Government on the holders 
of Barwe as might be expected had- 
they been regarded as- proprietors of the, 
land (see Regulation VIII of 1793, ectións 
4 and 5). Inmy opinion it is clearly prov-- 


out that until the year r9r2 when the re- ed that. from - the year 1799 until. 1855. 
spondent unsuccessfully sued. for a decla- the Barwe estate. was a puira pulradik- 
ration that. Barwe was an impartible here- gaoir resumable by the Maharaja:on failure- 


ditary estate of his family there is: nothing .-of -male , heirs’. of the original: grantee? 
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and tle respondent’s contention that it 
was an absolute estate of inheritance has 
no teliable evidence to support it. We 
know that in 1799 Deo Sahi was the Raja 
of Barwe but what the incidents 
of the tenure were before that date or who 
were the holders there is no evidence from 
which any definite conclusion can be arrived 
at. 

In any case, the respondent has, in,my 
opinion, failed to give any satisfactory proof 
that he is a legitimate descendant of Tipan 
Sahi or that Tipan Sahi was ever a Raja 
of Barwe. The evidence of this is based 
mainly upon a genealogical table tendered 
in evidence by the respondent (Exhibit K). 
It ‘bears no date. It is not the ori- 
ginal document. It is not even a copy of 
the original but is said to be a certified 
copy of an English translation of an origi- 
nal Hindi document which translation was 
annexed to the plaint in a previous suit 
(No. 26 of 1912) brought by Raghubir 
Sahi and the respondent against the appel- 
lants before the Subordinate Judge of Ranchi 
claiming a declaration that Pargana 
„Barwe was hereditary impartible estate. 
It was in that suit that the evidence of 
Raghubir Sahi already referred to was 
given and used in the present. suit. The 
genealogy is sought to be proved by the 
evidence of Bikaw Lal, the respondent's 
karpardaz in the present suit. His evidence 
is to the effect that he first saw the original 
which was shown to him by Raghubir Sahi 
some 17 or 18 years ago, which would be 
about the year 1900, his evidence having 
been given in 1917. It was subsequently 
taken to Calcutta at the beginning of 1912 
and transcribed into English for the pur- 
pose of being used in the Sui. No. 26 of 1912 
and the translation after being typed was 
then filed with the plaint in Ranchi. The 
original was not filed. It was given to 
the witness Bikaw Lal to be filed and he 
handed it over to his  Pleader Naren- 
dra Babu after that suit was instituted 
but for some reason not explained it was 
not filed, although Narendra Babu had, 
acco:ding to the witness, advised that it 
should be filed after the issu s were settled 
in that suit which was in May rgr2. No 
receipt was taken for it from Narendra, 
Babu. In October or November 1912 


Narendra died and no trace of the docu. 
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ment has since been found although search. 
was made. It is urged that it is unusual 
for an. important «original document of 
this sort to be handed over to the Pleader 
without a receipt. On this point I can form 
no opinion, but it is at least remarkable that 
the Pleader should ^ have failed to file it 
when on his advice it was handed. over 
to him for that very purpose. It is still 
more remarkable that it should have com- 
pletely disappeared from that moment 
leaving no trace behind, nor could the 
witness Bikaw Lal recollect any other 
specific document that was handed over 
to his Pleader at that time although he. 
says others were then given to him. 
He further says that he did not inform 
the Raja Raghubir Sahi that the document 
was missing when its loss was discovered. 
nor did he report it to his son, the respondent. 
The witness could not read English and 
could not say whether the copy produced 
was a correct copy of the original 
genealogy. He further says the English 
copy was not shown to Raja Raghubir 
Sahi. He describes how the English trans- 
lation was made. I give his own words. 
In examination-in-chief he says “ From 
a genealogical table this English 
genealogical table was prepared. I used 
to read the genealogy and | the 
manager" D e, Manmotho Nath Babu 
the Raja's manager) “read English genealogy. 
This is the genealogy (Exhibit K) filed 
in the previous ‘suit (objected to). 
This genealogy was typed in Calcutta.” 
Exhibit K was not in fact the document 
that was filed in the previous suit but what 
purported to be'a copy of it. In cross- 
examination he says; “ Enayetul Karim" 
(a Pleader in Calcutta) “ wrote in English 
genealogy and JI dictated to him 
from the genealogy in Hindi. Perhaps, at 
that time the genealogy was there. Don’t 
know by whom Enayetul Karim 
got the English genealogy typed. We after-. 
wards compared the typed genealogy. with 
the Hindi genealogy. Manmetho Babu read. 
the tvped "English genealogy and, I read 
the Hindi genealogy." Neither Manmotho: 
Babu nor Enayetul Karim was 
called, Further, the document exhibited 
by the respondent in the present suit (Exhi-. 
vic K) does not correspond in all partica- 


. ars with Exhibit 15 Gled by theappellant,. 
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although both are supposed to be copies oi 
the typed document filed in Suit No. 26 of 
: X912. There are several discrepancies. Exhi- 
bit r5 was obtained and exhibited during 
the hearing om behalf of the appellant and 
both documents are supposed to be copies 
of that filed in Suit No. 26 of. 1912. Exhi- 
bit K would appear to show Deo Sahi 
. to be the brother of Bhopal, Kamal Nath 
and Sobhan, whereas in Exhibit 15 
Kamal Nath and Sobhan Nath are 
shown as sons of Deo Sahi. In Exhibit K 
Arjan Sahi is shown as the father of Murat 
Sahi whilst in Exhibit 15 he is shown as 
his brother. Again, in Exhibit K Bhikan 
Sahi has a son Damar Sahi with a line of 
four other generations ending with Bhup- 
nath Sahi descended from Damar, whereas 
in Exhibit 15 not only are these persons 
shown as descended from Bhikan 
but. exactly the samé names appear also 


as descendants of Arjan. In other 
parts of these two documents there 
are other discrepancies. For example, 


in Exhibit K Gulab Sahi has two sons, Tha- 
kur Harukh Sahi and Hira Sahi, whereas 
in Exhibit 15 his only son is Thakur Harukh 
Sahi whilst Hira is shown as the son of 
Gulab’s brother. It is clear that these two. 
documents are either not copied from the 
same original, or if they are, they are so 
carelessly copied that it is impossible to 
place much reliance upon them. It may 
' perhaps be hypercriticalto point out that, 
although the witness Bikaw Lal says we 
compared the typed copy with the origiaal, 
he nowhere says that it agreed. Possibly 
he meant to imply this. But in any case 
he could not read English, and, as he alone 
was called to prove the correctness of the 
copy, I think the proof on. this fails to 
satisfy the requirements of section 63 of 
the Evidence Act. ' 


It is contended, however, that the Sub- 
ordinate Judge relied rather on the verbal 
evidence than on the genealogicdl table 
in arriving at Wa conclusion that the re- 
spondent was a lineal descendant of Tipan 
Sahi Deo. This depends mainly upon the 
value of the evidence of Raghubir Sahi 
and the respondent, although the latter's 
evidence adds little or nothing, as he deposes 
on this matter to what he was told by his 
- father. Raghubir says that he heard from 


his father that Keshar Sahi was the brother 
of Bhim but adds later that it was 
from the kursinama (family tree) that he 
knew who were the members of his 
family. He further says he has no recollec- 
tion about the genealogy prior to Bhim 
Sahi but explains this in re-examination 
a few days later by saying he meant he did 
not know the names of the brothers and 
other gotitas of the Rajas before Bhim’s 
time but he knew who the Rajas were and 
adds that Bhim’s father was Sagar Sahi and 
Sagar’s father was Tipan Sahi. This un- | 
fortunately does not agree with the evi- 
dence of the genealogy in Exhibit K, and it 
has this importance that it ignores Sankar 
Sahi who is the father of Bhim and the son 
of Sagar in the genealogy and the respond- 
ant's line is traced from Sankar. I have 
the greatest difficulty in accepting this 
witness’s evidence as proof that he was a 
legitimate descendant of Sankar Sahi. 
He may have been doing his best to be 
accurate but his knowledge was obviously 
defective: and unreliable. He appears to 
have been under the impression that the 
document filed in the suitin which he was 
giving evidence was an original document 
written in Hindi. On being shown the 
document actually filed and written 
in English he still persisted in saying that 
it was the identical paper which he had 
given to Bikaw Lal to be filed and followed 
this up by saying that the same paper 
had been made over to his father by the - 
Ranis of Haranath and had been filed in 
two previous suits, one in 1857 and the other 
in 1910. This is manifestly inaccurate. 
The document only came into existence 
in 1912. It is also proved by reference 
to the records in the two suits mentioned 
that no kursinama, either an original or a 
copy, was filed by anybody in either of 
them and this also appears from Bikaw 
Lais evidence. Raghubir Sahi further 
states that the object of keeping up the 
kursinama was to show the, names of the 
successive Rajas and nothing else and that 
the names of legitimate members only and 
not the illegitimate were entered. If this 
is so it is manifest that the document re- 
lied oninthe present case is not an accurate 
copy of the original if such ever existed. 
The copy now relied on shows at least two 
cases oillegitimate sons and in one case 
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his descendants are also entered for four 
generations. I think that, having regard to 
what has already been stated, it would be very 
unsafe to place any' reliance upon the evi- 
dence of this witness on this part of the 
. case and I am unable to: accept it. I take 
this course with more confidence in that 
the learned Judge who found that the 
genealogy was proved had not the advan- 
tage of seeing the witness but only hac his 
written evidence before him and had no 
more opportunity. than this Court of weigh- 
ing its effect. The evidence of the re- 
spondent carries the case no further, as he 
only deposes to what his father told him. 
Thakur Bhanpratap Sahi also speaks to 
the genealogy of the family from what his 
father told him five years earlier and from 
having seen the Hindi genealogy on one 
occasion. The information he obtained from 
his father was post litem motim. as this 
dispute had been going on since at latest 
the date of the Survey and was 1n fact rais- 
ed in the time of Lal Sahi. This witness 
gave his evidence in I9r7. His father, he 
says, died some four years earlier, which 
would be 1913. The original Hindi genea- 
logy was said to have been handed 
over to the Pleader Narendra early in 1912, 
and nothing was heard of it since then. The 
respondent, however, said he had a Hindi 
copy of it, although when or by whom 
this copy was made does not appear. 
What the witness Bhanpratap Sahi saw 
was presumably the copy, if anything. 
He certainly does not prove that it was the 
original and I must hold that his evidence 
‘is of no value on the matters he deposes to. 
This question of genealogy was argued 
at some length before us and I have, there- 
fore, thought fit to deal with it, but if the 
.view already expressed that the original 
grantee must be taken to be Deo Sahi be 
accepted the question is not material, as 
the respondent is admittedly not a des- 
cendant of Deo Sahi 


It .now becomes necessary to consider 
whether the estate was resumed by” the 
Maharaja Jaggannath Sahi Deo on the 


death of Lachminath in 1853 and a new ` 


grant given to the  respondent's grand- 
father, LalSahi in November 1855 or whe- 
ther, as the respondent contends, no new 
grant was given but Lal Sahi succeeded 


16 | | 


in the ordinary course as the next keit to 
the estate. I have already said that in 
my opinion the estate was at that time 
a putra putradik tenure, and if Lal Sahi in 
fact succeeded as heirit must'be on the hy- 


. pothesis that whatever his legitimate cláims 


may have been he was recognised by the 
Maharaja as the next lineal'heir of the 
original grantee, and, if thisis so, itistoolate 
now for the appellant tore-open that ques- 
tion. The appellant's contention, however, 
is that the line of the original grantee ter- 
minated with Lachminath and that a new 
grant was subsequently given’ to Lal Sahi 
of a life-estate only. In order to determine 
this question it is necessary to consider 
the events which happened at that period. 
In the year 1851, when Raja Haranath Sahi 
died without male issue, his half brother 
Lachminath Sahi would undoubtedly be 
the next heir if his parentage as the legi- 
timate son of Haranath's father Sobhan 
Sahi could be established. The two widows 
of Haranath contested his legitimacy and 
claimed that they, as the widows of the last 
male-hoider were entitled, to a  life-estate. 
If Lachminath was not the legitimate heir 
and the succession terminated, then, the 
Maharaja was undoubtedly entitled to re- 
sume which would defeat the claims of 
the widows who at most would be entitled 
only to maintenance. Lachminath pe- 
titioned the Executive Authorities to be 
recognized as heir but his petition was dis- 
allowed on the 20th August 1852. Sub- 
sequently, however, the widows of Haranath 
for reasons which do not appear changed 
their attitude and acknowledged his legitim- 
acy and in October 1852 (Kartsc 1909 Sambat) 
the Maharaja Jagannath Sahi Deo agreed 
to acknowledge Lachminath on condition 
that the Ranies should show the bona fides 
of their changed attitude by consenting 
to dine with him, a test which appeared 
to have satisfied the Maharaja. Lachmi- 
nath was accordingly recognized 'as Raja 
of Barwe and invested. with the xk and 
Rhillat, the Ranis' being “awarded main- 
tenance. He, however, did not live long to 
enjoy his new dignity. He died childless 
in February 1853 (Falguir1909 Sambat) when 


the question of resumption again became 


prominent. Lal Sahi appears to have put 
forward a claim to succeed as next heir 


.to the estate but nothing definite was done 


\ 
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until the r6th November 1865 (Kartic 1912 
Sambal) when, according to the appellant, a 
new grant was made to Lal Sahi of a life- 
interest in Pargna Barwe less six villages 
which were retained by the Maharaja and 
the rental wds increased to Rs. 1,702-8-0. 
The patta under which the grant was made 
and whicp would presumably be in the 
possession of the respondent was not pro- 
duced, but what purports to be a copy of 
edt contained in the palta book of the Maha- 
raja of that date was tendered in evidence. 
A kabuliyat said to have been executed 
by Lal Sahi was also produced and put in 
evidence on behalf of the appellant. Fur- 
ther an ehrarnama dated the 17th Novem- 
ber 1855 purporting to have been executed 
by Lal Sahi, in which he renounced any 
right to the six villages, was produced and 
tendered in evidence on behalf of the appel- 
lant. If these documents are genuine 
there can be no doubt that Lal Sahi took 
a life grant of Parganna Barwe at that date. 
Copies of some pattas dated the r4th I'ecem- 
ber r855 are also contained in the same 
patta book, and if they are genuine they 
show that leases were granted by the Maha- 
raja of these villages to different tenants. 
There was evidence to show that Lal Sahi 
in fact obtained possession of the Barwe 
estate on the .16th. November 1853. It 
is claimed, however, by the respondent that 
he was in possession earlier, in fact froin the 
date of Lachminath's death. "There are 
no documents to show who collected the 
tents of the villages appertaining to the 
Barwe estate during what may be called 
the period of interregnum between the 
date of Lachminath's death in February 
1853 and the alleged granteto Lal Sahi in 


. . X855. In February 1856 the two Ranis, 


widows of Haranath, who appear to have 
been thoroughly dissatisfied with the appoint- 
ment of Lal Sahi, having petitioned the 
Government agent, succeeded with his 
assistance in dispossessing Lal Sahi, and 
on the Ist June 1857 a suit was instituted 
before Captain Davies, the Senior Assis- 
tant Commissionet of Lohardagas in which 
the Maharaja Jaggannath Sahi Deo of 
Chota Nagpur and the Raja Lal Sahi of 
Barwe were the plaintifis and the two 
widows of Raja Haranath and others were 
defendants. The plaintiffs claimed to re- 
gover possession of Darwe from the Rauis, 


The proceedings in that suit afford very 
important evidence as to the Maharaja's 
right to resume the estate upon the death 
of Lachminath as well as of the attitude 
taken by Lal Sahi at the time with regard 
to the claim of the Maharaja to resume. 
It appears from the judgment of Captain 
Davies that the joint claim put forward 
on behalf of both the Maharaja and lal 
Sahi alleged that Pargana Barwe was com- 
prised within the Zemindari of the plaint- 
iff No. x (the Mabaraja), whose ancestors 
gave it in jagir with the title of Raja sub- 
ject to a yearly fixed rent to the ancestors 
of Raja Haranath:Sahi who died without 
heir male on the 12th Poos 1998 Sambat and 
that the plaintiff No. 1 according to custom 
intended to resume the estate when Lachmi- 
nath applied to the Authorities to be re- 
cognized as heir and was opposed bv the 
plaintiff No, 7. Itthen describes how Lachmi- 
nath's legitimacy was questioned and how 
he was finallv recognived as Raja and how 
after his death the plaintiff No. 2, Raja 
Sahi Deo, claimed the Raj and in artic 
1912 Sambat obtained the tilak, khillat and 
possession of Pargana Barwe and was after- 
wards in Magh 1913 Sambat dispossessed. 
The defence of the Ramis, inter alia, denied 
that Pargana Barwe was’ received in jagir 
from an ancestor of the plaintiff No. 1 or that 
it lay within his Zemindari and alleged 
that it lay within Pargana Surguja and was 
granted by Raja Partap Narain of Surguja 
to oue Sttpoo Deo, a remote ancestor ot their 
late husband, subject to an annual pay- 
ment. They further denied, as appears from 
the Rubkar or decree, that it was a service 
tenure at all and contended that, as their 
husband died without issue, the estate 
would on their dcath belong to Govern- 
ment. They further contended that neither 
Lachminath nor Lal Sahi had any right 
of inheritance, as they were both illegiti- 
mate. The main issue in the suit was 
"whether owing to Raja Haranath Sahi 
Deo dying without male issue the plaint- 
iff No. I was entitled to resume the prop- 
ertv in dispute and whether the plaintiffs 
Nos. I and 2 are entitled to recover pos- 
session " 

On this point the Assistant Commissioner 
decided that the legitimacy or otherwise 
of Lachminath and Lal Sahi need not be 
determined, asit was admitted by the Rauis 
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that Haranath died without: male heirs 
and the question was whether in these 
circumstances the Maharaja had a right 
to resume the Pargana, because if he had 
he could grant it to whom he pleased, legi- 
timate or otherwise. He then came to the 
conclusion that on the evidence of both 
sides Barwe was a Jagir of the Chota Nag- 
pur Raj resumable on the death of the Raja 
without heirs male and that the assertion 
thatit formed part of Surguja was not sup- 
ported by tangible or trustworthy evidence 


and that at most the documents produced 


merely showed that there- had been some 
. dispute on this point before the Company's 
rule. And as Haranath Sahi had left no 
male heir who could succeed to his interest 
the estate lapsed to the Maharaja. He, 
therefore, gave the plaintiffs a decree for 
possession. It was the case of both plaint- 
ifs and not denied by the defendants 
that Haranath died without heirs male. 
It was also the case of both plaintiffs that 
the Maharaja was entitled to resume on the 
death of Lachminath in 1853 and that he 
had invested Lal Sahi as Raja and giveu him 
possession in 1855 (Kartte 1912 Sambat.) Yt is 
quite clear from the record in that case that 
both the Maharaja and Lal Sahi were agreed 
as to the former's right to resume in the 
circumstances which had arisen and this 
right could only arise if the line of the 
original grantee had become extinct. Had 
Lal Sahi at that time beea insisting upon his 
right to succeed as an heir it is incouceiv- 
able that he would have consented to join 
in a claim which put on record a title de- 
pending iu its origin on the good will of 
the Maharaja. It is contended, however, 
that contemporaneous documents show that 
Lal Sahi was claiming as heir and not under 
a fresh grant from the Maharaja. When 
he was dispossessed in favour of the Ranis 
. by an order of the Assistant Commissioner 
on the 15th December 1856 which gave 
rise to the suit just referred to, a petition 
Exhibit L-i) was presented by him pro- 
testing against the order and setting out 
the na ure of his claim. "The date of this 
petition does not appear but it was pre- 
sumably sometime between the. 15th Decem- 
ber 1856 and the rst June 1857 when the 
suit was instituted. In this document he 
states that being the next-of-kin he got into 
possession of the Pargana as Raja and that 


he had been in possession for four years. 
Wnatever his pretensions may have been to 
sücceed as heir to the estate at that time, and 
Iwillassume that he may have endeavoured 
to set up a title by succession, it is clear 
that when he came to close quarters with 


- the Maharaja and in conjunction with him 


filed a suit to recover possession from the 
Ranis, he put forward no such claim, He 
admits the Maharaja’s right to resume at 
that time and relies upon it as establish- 
ing the latter's right to invest him. There 
is not a word in the plaint to show that 
he was the heir or that he was related to 
the last holder Lachminath or his brother 
Haranath. On the contrary, it appears 
from the judgment that the allegation in 
the plaint was that Haranath died without 
heirs male, a term which includes more 
than male issue. . It is also significant that 
both in the judgment and in the robkar 
Lal Sahi's possession of the estate is said 
to date not from Laechminath's death in 
1852 but from November 1855 (Kartic 
1912 Sambat) which syncnronises with the 
date of the kabuliyat and the copy patia 
relied on by the appellant. It is impossible, 
to my mind, to cometo any other conclu- 
sion than that Lal Sahi was well aware 
that he could not hope to succeed by assert- 
ing a title by inheritance, Could he have 
done so it would have been unnecessary 
to join the Maharaja as'a plaintif in the 
suit. Nor do we tind when tne question 
arose regarding Jachminath’s legitimacy 
taree’ years earlier that Lal Sahi did any- 
thing to ass:rt his claim. It is not a vio- 
lent assumption to suppose that he would 
have done s» had dhe been conscious of any 
hope of success, bat he allowed the doubtful 
claim of Lachminath to be recognized with- 
out protest. The fact that there are no 
rent-receipts, collection papers, or other 
documents to show who received the rents 
of the villages in the Pargana between the 
beginning, of 1853 aad the end of 1855 
affords no ground for drawing an inference 
adverse to either party. They ought to 
be in the custody of the party who was 
in possession during that time. Both 
sides claimed to have been iu possession 
bat neither of them can produce them. 
The probabilities are that these as well 
as many cther documents disappeared at 
the time: of the Matinya If, however, the 
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kabuliyat produced by the appellant is a 
gentine document it, clearly proves that 
Lal Sahi took a life- estate of Barwe from 
the Maharaja by a new grant in 1855. The 
patta under which this grant -was made is 
not.forthcoming It would in the natu- 
ral course of events be in' the possession 
of the respondents’ family and he does not 
produce it. On the contrary, he denies 
the grant and contends that the kabuliyat 
as-well as the ekrarnama of the ryth No- 
vember 1855 executed by Lal Sahi are for- 
Sege, Secondary evidence of the patta 
was giveu by the appellant by production 
from the proper custody of the copy palta 
" book kept by the Maharaja’s agents. ‘This 
" contains a number of fatias granted by the 
“Maharaja at that period and amongst 
others one which purports to be a copy 
" ef thé patta in question as well as others 
purporting to be grants by the Maharaja of 
the six reserved villages in favour of various 
tenants. It is contention of the respond- 
ent, that these documents are either for- 
geries, or merely colourable and never in- 
tended to-be acted upon. That this book 
was in existence in the year 1869 cannot 
be disputed, as it contains tbe proved 
signature of Captain Money, at that time 
Deputy Commissioner of Lohardaga. The 
Maharaja Jagannath Sahi Deo died in that 
‘year leaving his infant son the appellant, 
as his heir and Captain Money had to iake 
over the estate on behalf of the Court of 
Wards pending the appointment of a manag- 
er. Captain Money has made certain 
notes in the book in his own writing, one 
of which was to the effect that ''from here 
it would appear that a new hand had lately 
written up the book". 
patia 199 dated 1920 Sambat (1863 A.D), that 
is, long after the date of the patias in question, 
but the.learned Judge inferred from this 
that Captain Money thought the book had 
‘been.tampered with and that it was, there: 
fore, unreliable. I do not think that any 
such, inference necessarily follows from 
| Captain Money' S note, and fven if such 


an inference i is legitimate it affords no ground’ 


fot: supposing that the earlier pattas were 
not. genuine copies. The fAabuliyat, which 
is. written on stamped paper the stamps 

being. revenue stamps of the Fast Ind'a Com- 
` pany, is dated the 22nd Kartric 1912 Sambat 
which’ corresponds to e I6th November 


That appeared under: 


1855. The patta is dàted the 7th Karais 
Sudi 1912 Sambat which is the same date. Jn 
thé printed book before us the word.“ Badi” 
in the-patia is a mistake for “Sudi.” There 
is another mistake in this exhibit as printed 
in the paper-book. the word. “ excepted ” 
should be inserted after the words “ alto- 
gether six mauzas.” The kabuliyat, although 
in substance the same as the patta, is not 
mutatis mutandis an exact counter-part 
of the latter. The language differs in some 
respects but they both clearly indicate a 
grant of a life-estate. The translation of 
the patta reads in the material portion. 
“ The said Raja, so long as he shall remain . 
alive, will enioy Pargana Barwe in terms 
ofthis paiia.” The kabultyat reads: “ On. 
my death you will have the power to take 
direct possession of the said .Pargana and 
to settle.it." They both. provide for.the 
payment of an. annual rent of Companys 
Rs. 1,702-8-0 including  vekamat. ‘They 
both show a jagir grant on condition of 
service, namely, keeping watch at the Maha- 
rajas khirki and they, both ‘provide for 
resumption in default. of rendering, service 
or paying the rent. The kabuliyat . was 
produced from, the proper. custody and. 
purports to be executed by Lal Sahi and. 
attested by. five witnesses. The Court may, 
therefore, presume that it was properly 
executed and attested without. proof of. 
these matters. The.signatures of three 
f the witnesses were in fact proved by the. 
son of one and the grandsons of two others. 
The learned Judge, however, came to the. 
conclusion, that neither this nor the. other 
documents mentioned were reliable. The 
main reasons, which induced him to. come 
to this opinion were that the. kabuliyat 
never saw. the light until more than a quar- 
ter of a century after its date namely, in. 
1882, and that it was not produced in the: 
suit instituted against the Ranis. in .1857 
nor was it referred to in contemporeneous. 
documents. He further relied upon the. 
fact that the six villages which.are expressly 
excluded by the grant were found im tke- 
possession of the Barwe Roi and not in. 
the possession of the Maharaja .of Chota 
Nagpur. and that, so far as the evidence 
went, it showed that the rent of these villa- 
ges had always been. paid to the holder of 
Barwe and never to the Maharaja “J do 
not appreciate the: necessity for ihtroduc- 
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ing this document into the proceedings in 
the suit of 1857. There was no dispute 
between the grantor and the grantee that 
the latter had been invested as Raja after 
resumption by the Maharaja and it was 
not the defendants’ case that no grant 
had been made but merely that the Maha- 
raja had no right to resume the estate. It 
was, therefore, not necessary to prove by 
documentary evidence a point which was 
not in dispute. Noris it to my mind at all 
surprising to find that the Maharaja Jagan- 
nath failed to collect the rents of those six 
villages or even that he allowed the tenants 
to go on paying rent to Raja of Barwe 
as they had done previously. He was,a 
inan of weak intellect who allowed his 
estate to become sericusiy embarassed and 
took no troüble over its management, It 
appears from the report of Captain Money, 
dated the 16th July 1869, (Exhibit 74) made 
shortly after the Maharaja’s death when 
the estate was taken over by the Court of 
Wards that he found it in a very confused 
and embarassed state. He says, '' the greater 
part of the rents payable by the jagírdars 
and others have been allowed to fall into 
arrears, some being as many as I5 years 
in arrears. J,atterly the Zemindar seems 
not to havé troubled himself as to how 
collections were made or whether made 
at all and to have lived entirely on the 
vakumut collections borrowing money even 
to pay the small amount of Government 
Revenue due by him.” 

The mental state of the late Maharaia. 
was the subject of a civil suit decided in 
the Gaya Court in 1868 and aíterwards.in 
appeal by the High Court. It was he!d 
that he was sufficiently sane to be left in 
charge of his own affairs There can, how- 
ever, be no doubt that he nas for many years 
been sufficiently mbecile to allow his estate 
to be grossly mismanaged, if t can he said 
to have been managed at all. 


This estate remained under the manage- 


ment of the Court of Wards from that date 
uati 1887 when it was restored to the 
epoeliant on attaining his majoniy, There 


15 nothing to show that the manager was. 
aware of this kabuliyat until the year 1882. 
when it was sent together with the ekvrar-. 


nama executed by Lal Sahi relating to the 
six villages to the Encumbered Estates Office 


rice ther had charge of the Barwe estate. 


with a request that the Settlement of these 
six villages at a fair and equitable rent might 
be made if direct possession was impracti- 
cable, and there is an endorsement on tLe 
habuliyat showing that it was received by 
the Encumbered Estates Office from the 
Court of Wards with a letter in English on 


‘the 22nd February 1882. 


Nothing appears to have been dude by 
way of .giving effect to this request. It 


.may well be that the Court of Wards did not 


consider it worth while to embark on litiga- 
tion to obtain possession of those villages 
which had for so long been out of the 
Maharaja’s possession. The kabuliyat was 
presumably returned to the manager under 
the Court of Wards of the Chota Nagpur 
Raj and it is not again heard until sometime 
in I903 or 1904 when Mr. Peppe, the pre- 
sent Maharaje's manager, found it in a 
safe in his office with some other pdpers not 
relating to the Barwe estate and it was 
subsequently filed as evidence in the Settle- 
ment operations in 1907. 

if the kabuityat was a forgery it may safely 
be assumed that the copy of the patta con- 
tained in the book which we know was in 
existence in 1869 was also a spurious docu- 
ment concocted to afford corroborative 
evidence of the khabultyat. It is not suggest- 
ed that this forgery took place during the 
time when the Maharaja’s estate was under 


management, of the Court of Wards 
from 1869 onwards. This limits the time 
when these documents were forged 


to fhe period between the years 1855 and 
1869. The patas were entered in tlie bcok 
practically in the order of their date and 
extend over a number of years, Unless 
the whole book i$ a forgery, which is not 
suggested, it may he assumed that the 
copy of the patta in question was entered 
in the book at or about the date assigned 
to it and the kabuliyat came into existence 
about the same time. The suggestion that, 
the Maharaja, who was on Lal Sahi's own 
admission in 1855 entitled to resume Pargana 
Barwe, should grant him aś that time a 
putra putradik interest in the estate and 
immediately sit down and prepare an elabo- 
rate series of forgeries to prove that it 
was a life grant only is so grotesqne that it. 
hardly requires refutation. If the Maha- 
taja could resume, and this was not dis- 
puted, he could do what he liked with his 
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own and there was no conceivable object 
in forging documents to prove that he had 
done that which he «was then entitled to 
do. The learned Judge thought that the 
paita book was a spurious document and 
was added to as there was necessity for 
it. I fail to appreciate how at ‘the 
time of the alleged forgery the necessity 
which is the basis of his conclusion 
had arisen. The learned Judge also says 
speaking of the patias of the six villages 
that the object of the Maharaja was to 
snatch away these six villages from Lal 
 Sahi. If that was his object he seems to 
havefailed originally to take advantage of 
his fraud, for we donot find that he ever 
. attempted to collect the rents, but through 
his mismanagement and indifference the 
previous state of affairs was apparently 
allowed to continue. Again in 1860 when 
Lal Sahi died his son Raghubir was allowed 
to remain in possession, although it was 
not until 1893 that the latter obtained 
the substitution of his name in place of 
that of his father. This fact is also relied 
on by the respondent to support his case 
that the kahuliyat was a forgery. It is 
said that no attempt was made to resume 
on Lal Sahi’s death. 1 cannot help think- 
ing, however, that the omission points 
rather to the genuinenessof the document. 
If it was a forgery the occasion for which 
it was devised had arisen. Lal Sahi was 
out of the way and could no longer dispute 
his signature. The witnesses or at least 
the three, of whose history we have eany 
evidence, were alive in 1860 to prove the 
execution of the document if it were denied. 
Why should the Maharaja wait any longer 
to reap the fruits of his E ere plot. The 
fact that Raghubir was quietly allowed to 
take possession on his father’s death in 
1860 seems much more consistent with the 
conduct one might expect from a careless 
and incompetent manager which we know 
‘the Maharaja to have been than with 
that of a cunning knave who had 
forged documents to meet the occasion 
which then presented itself. Another mat- 
ter relied on by the Subordinate Judge 
was the fact that in 1893 the wasilbaki 
papers, although they show the same annual 
rental as that stipulated in the &abuiiyal, 
show that it was payable in different instai- 
ta2nts from those provided in the Aaóuliyat. 


I can see nothing suspicious in this circum- 
stance. The kabuliyat instalments are pay- 
able in eight different months and vary frem 
Rs. 105 to Rs 359-80. The wasilbaki 
instalments are payable in six different 
months and are practically equal payments 
during each of these six months, This 
change might easily have been arranged 
for the sake of convenience and symmetry in 
the payment of the rent. It is a much more 
significant fact that after 1855 wefind the 
rent payable was Rs. 1,702-8-0 whereas 
previousty it had been 1£,462-8-0 sicca 
rupees. 'This would be equal to between 
1.550 and 1,560 Company's rupees. It 
is true the kabuliyat rent is stated to be 
made up of Rs. 1,560 rent and Rs. 142-8-0 
vakumat, but the fact remains that the sum 
thus arrived at was thereafter always 
treated as rent and claimed as such an? 
the change is not accounted for on any other 
hypothesis than a new grant in 1855. An- 
other reason which influenced the learned 
Judge in rejecting the kabuliyat was: the 
fact that the witnesses were all residents 
of Palkote where the Maharaja lived and 
nobody from Barwe .witnessed it. This 
in itself is not so surprising as to create 
suspicion when one remembers that. the 
document was executed at Palkote when 
the Raja went there to be invested, The 
only direct evidence that the document 
was not genuine was the fact that Raghu- 
bir Sahi, denied the signature of his father 
Lai Sabhi Had the learned Judge accept- 
ed this witness’s evidence after an oppor- 
tunity of observing his demeanour in the 
witness-box I should have felt great besi- 
tation in rejecting his finding but such was 
not the case. I have already pointed out 
several respects in which Raghubir’s evi- 
dence was quite unreliable. It is also 
impossible from this witness's evidence: 
to say how old he was when his father died 
and whether he was really in a position to 
know his father’s signature well enough to 
swear to a forgery. He first says he was 
born in 1892 Samabat ie. 1833 A.D. He 
would, therefore, be 25 in 1860 when his 
father died. When cross-examined he says 
he was 18, 19 or 20 when his father died 
and shortly afterwards says he was 25 or 
26 when he went with his father to Palkote 
five years earsier. He then repeats that he 
was 18 or 19 when his father died and that 
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he must have been 13 or 14 when his father 
was invested Raja at Palkote, and says 
as spoke by guess in saying that he was 
24 Or 25 at the time of his father's tilak 
and that his horoscope on which he relied 
ior his age was lost "o the Mutiny. The 
Whole thing reads very much as if he had 
come prepared with a story that he was 
born in 1835 which he supported hy a 
long lost horoscope and that he was about 
20 when his father was given the yaigi 
tilak and 25 when he died, but his cross- 
examination seems to show that he had 
no clear recollection of the matter. Had 
this witness really been in a position to djs. 
pute his father’s signature to the Rabuliyat 
it 1s matter of some surprise that he did 
not come forward during the Settlement 
proceedings to do so when the document 
was put in evidence and relie on by the 
present appellant Two such opportunities 
presented themselves In 1908 during the 
Settlement operations when the dispute 
was whether the estate held by Raghubir 
was'a life-interest of a putra putradik jagir 
the Rabuliyat was in evidence. Mr. Sifton, 
the Settlement Officer. decided that, as 
Raghubir had stepped into his father's 
shoes without objection by the superior 
landlord, he must be taken to have a putra 
putradik interest ` nevertheless he accepted 
the kabultyat as genuine and said: ” No 
grounds havé been put forward to throw 
doubt upon the genuineness of Lal Sahi's 
kabuhyat and the right of resurnotion could 
have been exercised upon the death of 
Lal Sahi. Again in roro, when the appel. 
lant brought a suit under section 87 of the 
Chota Nagnur Tenancy Act to have the 
entry recorded hy Mr. Sifton in the Ahewat 
corrected. the document was again in evi- 
dence but it appears from the judgment 
of the Assistant Settlement Officer that 
he considered it unnecessary to discuss the 
genuineness of the kabulivat. as the defend 
aut (Raghubir Saki) did not seriously 
attack its genuineness nor advance any argu- 
ment or evidence to disprove it. It was 
only after the appellants’ suit to have the 
Record of Rights corrected had succeeded 
on appeal that Raghubir came forward 
to dispute the genuineness of the documents 
which had hitherto been allowed to pass 
uachallenged. In my. opinion his bare 
denial that the signature was not genuine 


cannot be accepted in view of the many 
other considerations which point to the 
contrary conclusion and I would reject it 
as untrustworthy. . 

Some reliance was placed upon a peti- 
Don of the Maharaja dated the 29th July 
1889 (Exhibit P-2) in, which he says there 
was an old usage of granting jagirs under 


` plain wagsani paltas without taking kabu- 


liyats and hence many forged patfas had 
come into existence. This may well have 
been the usage with respect to the grants 
of villages to the jagirdars of which there 
were many, but there is nothing to show 
that it applied to the large estates of the 
dependent Rajas which in the nature of 
the things coüld not frequently be the sub- 
ject of a fresh grant. The occasion was, 
moreover, a special one and Aabuhvats were. 
certainly not unknown at that date.. If 
there was a settled custom of exacting no 
kabuliyats from any of the  Maharaja's 
tenants it is highly improbable that such 
a document would be forged. This docu- 
ment (Exhibit F-2) was also relied upon to 
support the contention that the descend- 
ants even of life japtrdars succeeded to 
an interest in the estate, but the English 
rendering was stated by the learned Vakil 
for the appellant to be misleading, and it 
would certainly appear that a life 
grant without words of inheritance con- 
veyancing an interest to the grantees heirs 
is a contradiction in terms. After seeing 
thes original I think the first clause of this 
document contemplates resumption in two 
separate cases (I) the death of a life jagir. 
dar and (2) the death of the heirs of a putra 
puivadth jagirdar. It was further contended 
that the kabuliyat was not admissible in 
evidence as it was not adequately stamp- 
ed. If this be so, the defect could be cured 
by payment. of the deficit and the penalty 
of ten times that amount. I do not think, 
however, that it is shown that the stamp 
is inadeyuate. Art. 29 of Regulation X 
of 1829 was jelied on for this purpose, but I 
do not find any provision in that Regulation 
fot the stamp-duty applicable to a kabu- 
liyat of a grant for life and in the absence 
of any Regulation dealing with the case 
I am unable to hold that any penalty can 
be exacted. Pt A NE 

The last peint taken by the respondeat: 
was that the appellants right to resume 
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is barred by limitation, When Lal Sahi 
died in 1860 his son Raghubir appears to 
have taken possession bf the estate with- 
out any opposition on the part of the Maha- 
raja Jagaunath who, as we know, showed 


no aptitude in tlie management of his 


ffairs; "No. attempt’ was made by Raghu- 
bf at that time or until many years after 
to obtain recognition by investment as Raja 
by the ‘superior landlord but he remained 
in ‘possession paying: the rent content 
with the stvJe ‘and title of Tikatt and is so 
described in the documents. In xr869 the 
Maharaja Jagannith died leaving an infant 
son, the appellant, as his heir and the estate 
was administered by the Court of Wards 
until the latter attained majority in 1887. 
Barwe was from 1881 to 1895 being adminis- 
tered by a manager under the Chota Nagpur 
Eneumbered Estates Act’ So long as" the 
tent ‘was paid and no adverse title was 
get up by Lal Sahi's sticcessor claiming any 
permanent interest there could seem to 
have been -no particular réason why his 
possession should be disturbed. Apart from 


any overt act on the part of "Raghubir: 


claiming’ a larger interest; I apprehend that 
the mere ácceptünce of ‘rent from him. by 
the Maharaja would not. constitute ‘him 
anything ‘more than a mere tenant-at-will. 


The evidence. however, shows . that Raghu- - 


bir asserted that he had an ‘interest as 
jagirdér and the Maharaja acquiesced ‘in 
this claim and himsélf described Raghubir 
in the plaint in the rent-suit of 1866 as in 
possession of Pargana Barwe as a jagir*on 
condition of service. Lal Sahi's name was 
retained in the - - appellant’ s sherishta as 
the elakadar of Barwé until 1893 when 
Raghubir, applied ` for mutation. and on 
paving nazrana had his name ‘substituted 
in place of that of his deceased’ father. 
The . document recording this mutation 
shows the interest of the. holder to be 
of a 
j agivday is _ a life- 
tenant. The” EE conduct of the 
parties disclosé& nothing from ‘which it 
can be inferred that any larger estate was 
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ever claimed by Raghubir until in the. 
nci: of the Settlement operations in r908: 
claimed a 2wira putradik interest which. 


| s opposed by. the appellant. The Settle- 
ment , Officer decided in. Raghubir's favour. 
Thereupon the “appellant in rto institut- 
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ed a suit under section 87 of the Chota... ; 
Nagpur Tenancy Act aie ta ‘have the 
entry in the Record oi Rights corrected and 
te baue Raghubir’s name entered As -a 
tenant-at: wili.ór at most: a -life-tenant. Hes 
failed’ in the. Trial Court before the : Assist- 
ant.Settlement Officer - but on | appeal to 


the Judicial | Commissioner Chota: 
.Nagpur in "ott the x “of .the-. 
Trial Court was set aside and. the. 


Record of Rights was.ordered to be correct- . 
ed and.Raghubir's tenure to:be entered 
as -a life-tenure resumable, on his .de-. 
cease, An appeal was preferred by Raghu- 
bir to the High Court at Calcutta bnt was. 
dismissed on the ground that no, appeal lay. 

'The sanie Court rejected a petition. in revi- - 
sion to sef aside the decision of the. Judi- 
cial Commissioner wlio, it was contended,. 
acted without jurisdiction. ‘The Court de- 
cided that he had full jurisdiction in the 
matter. The next step was in 1012 when. 
Raghubir and the respondent -brought Suit 
No. 26 of 1912 before the Subordinate Judge 
at Ranchi claiming a declaration that. 
Barwe. was, an hereditary impartible , estate 
belonging to their tamily trom time im- 
memorial. Asalready pointed out, that. was 
the ‘first occasion upon which &uch à claim 
had been asserted. The suit was in effect. 
an attempt to set aside the decision of the .. 
Judicial Commissioner and it . was. 
dismissed on the ground that it was 
barred by section 258 of the Chota Nagpur 
Tenancy Act. "That decision was affirmed 
on appeal to the High" Court. Raghubir 
died ‘in January r9r4 and the, present suit 
for resumption was instituted in the tollow- 
ing April. The learnea - Vakil for the 
respondent admits that a jagir means a 
life-tenancy but contends that in Chota, 
Nagpur the term has a different signifi- 
cance ard connotes a putra -pulradik 
He relies upon paragraph. 25. of 
Mr. Cuthbert's report ot the 21st April 1827 
(Exhibit M-5). In speaking of the, larger 
jagir Nir. Cuthbert says. they invariably 
‘descend from father to son. This may be 
true as a. general rule but it is clear from a. 
memorandum of Captain Oates. . (Exhibit 
M-2) enclosed in a letter to the Commis- - 
sioner of Chota Nagpur im, October 1856 - 
for the information . of the Legislative 
Council of ‘Bengal that some of the jagirs 
weré held on life. -tenures. Moreover,” it. 
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appears irom the paite book that: where a 
putra putradik interest was conveyed words to 
that effect were always inserted:in the grant. 
Exhibits G and D-r are instances. In 
other instances life-estates were also granted; 
If the grant of jagir always gave a. putra 
juiradik interest it would seem unnecessary 
that the patitas should contain words indi- 
cating a grant of that nature and yet we 
find both kinds in the book. In Ram 
Narayan Singh v. Ram: Saran Lal (x), 
which was a Chota Nagpur case, it was 
clearly stated by Sir John Edge in deliver- 
ing the judgment of their Lordships that 
a jagir.must be taken prima facie to be 
an estate for life only, although it may 
possibly be granted in such terms as to make. 
it hereditary. This was in accordance 
with the previous ruling in Gulabdas Zog: 
jivandas v. .Collector of Surat (2). It is 


also in accordance with the express .pro- . 


visions of clause XV .of Regulation 37 of 
1793 which enacts that ''jasirs are to be- 
considered. as life-tenures only, and with 
all other life-tenures are to.expire with the 


life of the grantee, unless otherwise ex-’- 


pressed in the erant" In my opinion’ 


the mere assertion of a Jjagidari tight ` 


acquiesced in by the superior landlord. 
cannot be taken to import a claim To op 
an acknowledgment of a larger interest: 
than that of a life-estate, and in the circum- 
stances I hold that there was no adverse 
possession on the part of the respondents 
father which would bar the present claim. 
fcr resumption. 

‘If I am right in the conclusion already: 
arrived at it is not necessary to consider 
the plea in bar raised by the appellant. and. 
this question can be dealt with shortly. 
The first'case relied on as ves judicata is the 
decision of Captain Davies in 1859. There 
was no‘ dispute between the plaintiffs in. 
that suit as to the Maharaja’s, right to re- 
sume or the fact that the tenure’ had come. 
to an end on-the.death of Lachminath. The 


principle laid down in: Cottizgham v. Shi ews.. 


bury (Earl of) (3) can, therefore, have: no 


(1) 5o. Ind. Cas. t; 29 C. L, J. 332736 M. L. J. 
. 344: 17 A. L. J. 398; 21 Bom, LR 597: 23 C. W. 
N .866; 46.C. 68°; (r919) M. W. N. 518; 26 M-L. 
T. 207; 46 1. A, 88:(P. C) >. a M me 

"(2) 61.A. 54; iP. 186; 3 Sar, P.C, J. 889; 2 


e 


Ind. Dec. (N. $.) 125 (P. C 


e. 
(3) (1843) 3 Hare 627: 15 D: J. Ch. 445 67E, ` 
E van oue f ow e ou ue x a AACN, S.) 142 


R. 530 


:proceeding under, inter ala, 


application.: There was no conflict of interest 
between the.co-plaintiffs and the decision 
cannot, in my  opinioh, be held binding 
as res judicata on their successors [see Ram- 
chandra. Narayan v. Narayan Makadey l)i. 
The fact, however, that -Lal Sahi, admitted 
that.the estate was resumable by the failure . 
of heirs , male. in 1855 is strong evidence 
of the truth of the fact then admitted, and . 
if it would be shown .that the Maharaja’ 
had been induced: thereby to alter his 
position I .think such .conduct would work 
as an estoppel between the parties and. 
their representatives. If, however, it can 
be clearly shown that the-facts then ad- 
mitted were not true, I, think. it must be. 
assumed that the .Maharaja in 1855 was. 
aware of the truth and was not prejudiced 
by the admission, and evidence .of.the 
true state of affairs would be admissable.... 
In my opinion, however, the evidence is 
by no means sufficient to disprove the 


‘truth of: the admission that the line of the 


original grantee then became extinct and 
that the Maharaja was entitled to resume. 

The second case relied on by the appel- 
lant as ves judicata is the decision of Mr. 
Kingsford, Judicial Commissioner of Chota 
Nagpur, in rgtz in the suit brought under 
section 87 of the Chota Nagpur Tenancy 
Act already mentioned. Section 258 of 
that Act provides that no suit shall be 
entertained in any Court to vary, modify 
or set aside,- either directly or - indirectly, 
any order.or decree of any. Deputy Commis- 
sioner or Revenue Officer in any suit or 
section, 87. 

he present suit is not brought for the 
purpose -of -setting ‘sside Mr. Kingsford's 
decree, and although the section, no doubt, 
had the obiect of securing to some extent 
finality for such decrees the section. does 
notsay, asit might have. done, that no Court 


. shall try any issue already.decided by such, 


a decree so to bar-a defendant in a suit 
brought against him from raising thé issue. 
Nor does section It of the Civil Procedure 
Code, in .my opinion, avail the appellant. . 
Mr. Kingsford, although. Judicial Commis- 
sioner of Chota Nagpur, was acting as-a 
Revenue Officer in ,hearing the appeal in 


(4) i1 By 216; rr Ind, Jur. 301; 6 Ind. Dee, 
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question and, as such, would not have been 
competent to try the present suit within 
tbe meaning of that section. 

If, however, I am right in my decision 
on the other issues it follows that the appeal 
must be allowed and .the decision of the 
Subordinate Judge reversed. I would 
grant the relief asked for in paragraphs (a) 
and (b) of the plaint and order the respond- 
ent to pay the appellant his costs here 
aad in the Court below. 

With regard to the six villages expressly 
excluded in the kabuliyat, dated 22nd Kar- 
lic 1912 Sambat, I think that the plaintiff 
has failed to establish his title thereto and 


the relief granted relates only to the villages. 
claimed in the First Schedule of the plaint, 


other than those six. 
Jwala Prasad, J.—I agree to the order 


proposed, 
S. D. 


Appeal allowed. 
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Refund of earnest money. . 

Where in pursuance of an agreement for the sale 
of immoveable property, the vendee pays to the 
vendor a sum of money on account of earnest- 
money, and it subsequently transpires that the 
vendor is unable to convey a valid title free from 
doubt, and for this reason the transaction falls 
through, the vendee is entitled to obtain a refund 
of the amount paid by him as  earnest-money, 
although he was aware of the defect in the position 
of the vendor, but he is not entitled to interest on 


that amount, or to damages, Ip. 252, col 2.] 
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JUDGMENT. —The plaintiff in this case 
agreed to purchase certain landed property 
measuring 2,928 kanals and 5 marlas for 
Rs, 70,000 from the defendants Lachhman 
Das and Dava Ram, sons of Matlira Das, 
who are Khatris by caste, residing in the 
Lahore District. 

The defendants presumably form.a joint 
Hindu family along with a minor son of 
defendant No. I. 

The agreement to sell (marked as Exhibit 
PI) was executed by Lachhman Das atid 
Daya Ram in favour of the plaintiff on the 
Sth April r916. The defendants received 
Rs. 1,000 as earnest-money from the vendee, 
and about the payment of the remaining 
sale money it was agreed that Rs. 4,000 were : 
to be paid abcut ten days later for house- 
hold necessity, and .Rs, 65,000 were to be 
kept by the vendee with himself in trust 
for the vendors. Out of this sum, Rs. 16,500 
were to be paid with interest to Aslam Khan, 
a previous mortgagee, other creditors were 
also to be paid by the vendee out of this 
said sum, and it was agreed that the balance 
left after payment of debts was to be spent 
in purchasing and acquiring immovesble 
property and that the vendee was to make 
payments at the instance of the vendor from 
time to time for the purposes above indicated, 
It was further stipulated that, if the vendee 
efused to carry out the contract, he would 
not only forfeit Rs. 5,000 paid by him, but 
would also be liable to pay Rs. 5,000 as 
damages, and that, similarly, the vendors 
would be liable to pay the same amount 
of damages if they failed to perform their 
contract. The sale-deed was to be executed 
aud registered within four months from the 
date of this agreement. Four months ex- 
pired but the contract was not performed 
and the defendants, first of all; gave a notice 
on the roth August rorp, to the plaintiff 
asking him to pay the money and to get the 
deed registered. The plaintiff replied to the 
notice that he was not expected to pay the 
money to the vendors, but was to pay ac- 
cording to the terins of the agreement to other 
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-persons to whom the money was owed by the 


vendors or from whom they would purchase 
any landed property. Several other letters 
and messages were exchanged between the 
parties in which each tried to blame the other 
for delaying the completion of the bargain 
and, eventually, on the 6th December 1916, 
the plaintiff filed a suit alleging that the de- 
fendants had refused to execute the sale-deed 
according to the conditions agreed upon ahd 
giving additional reasons for his not desiring 
to purchase the land in question, because he 
had learnt that it was ancestral, that there 
was no lawful necessity for the sale, that 
defendant No. I had a son whose existence 
was not known to the plaintiff before, and 
that defendant No. 2 was a simpleton of 
unsound- mind, and incapable of passing a 
valid title. He claimed a refund of Rs. 5,000 
already paid by him and asked for Rs. 5,009 
as damages 7. e., Rs. 10,000 in all. The 
defendants pleaded that they had not broken 
the contract in any way ; that the objections 
now raised by the plaintiff were futile, 
because all these facts were within his know- 
ledge when he entered into an agreement 
with the defendants, and that defendant 
No. 2 was not of unsound mind. They added 
that it was the plaintiff who had backed 
out of his promise, because he had no money 
and that he was not entitled either to the 
refund of the money paid by him or to any 
damages. They also urged that they had 
suffered considerable loss, because, on the 
strength of the arrangement they had made 
with the plaintiff, they had made some bar- 
gains with other people to purchase property 
and those bargains had fallen through be- 
cause the plaintiff did not supply them with 
money. The Trial Court has found that 
defendant No. 2, though not insane, was 
not mentally fit to enter into a contract. 
It has found that the plaintiff was aware of 
the facts that the land was ancestral and 
that the defendant No. I had a son and that 
he probably entered into the contract with 
his eyes open. It has held, however, that, 
though the plaintiff is not entitled to any 
damages, because he knew the defects in the 
position of the vendors, yet he was within 
his rights in demanding that the vendors 
should give him a clear title to the land. 
The vendors not being in a position to do 
this, it has been decided that the plaintiff 


could repudiate the contract and get back, 
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at least, the money he had paid to the ven- 
dors. A decree for Rs. 5,000 has, therefore, 
been passed in favour of the plaintiff against 
the defendants and the parties left to bear 
their own costs. Against this decree the 
defendants have appealed to this Court, ` 
urging that no refund of money should have 
been allowed, while the plaintiff has filed 


cross-objections claiming interest on the 


sum of Rs. 5,000 decreed from the date on 
which the sum was paid to the defendants, 
and asking for costs proportionate to the 
claim decreed. We have heard Mr. Moti 
Sagar on behalf of the appellants and Lala 
Tirath Ram for the respondent as well as 
in support of the cross-objections. 

Mr. Moti Sagar contends that it was the 
plaintiff who backed out of the contract on 
false pretexts. He relies on the findings 
of the Court below that the plaintiff knew 
very well that the property was ancestral, 
and that defendant No. x had a minor son. 
He refers in this connection to the evidence 
of Mr. Dina Nath, Bar-at-Law," among 
others, showing the plaintiffs knowledge 
of these facts. As to the alleged, unsound- 
ness of mind of defendant No. 2 Mr, Moti 
Sagar argues, in the first place, that the said 
defendant, though somewhat simple minded, 
was quite capable of understanding the 
nature of the transaction whieh he had en- 
tered into. He adds that defendant No. 2 
was present when the agreement was exe- 
cuted and put his thumb-mark on it and 
was again present when the receipt for the 
earnést-money was executed and the plaint- 
iff had every opportunity of seeing and 
knowing all about him. He says that the 


defects pointed out subsequently by the 


plaintiff were not such as amounted to a 
defect in the titles of the defendants. 
Another argument advanced by him, in the 
alternative, is that if it is held that the de- 
fendant No. 2 was of unsound mind then the 
contract entered into by him was void and 
there could be no suit on the basis of that 
contract. He refers to Kamola Ram v. Kaura 
Khan (1) ss an authority for the view 
that a claim for refund of a sum advanced 
to some person of unsound mind must fail, 
because the contract with him was void 
under section 12 of the Contract Act. 


(1) 15 Ind Cas 404; 41-P, R 1912; 117 P, W. Ry 
1912; 149 P. I. R 1919, u 
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Lala Tirath Ram, in reply to the above ar- 
guments, urges that his client did not know 
that the property waas ancestral or that 
there was a m.nor son who could. impugn 
any alienation by defendant No. I, or that 
. defendant No. 2 was of unsound mind and 
that, therefore, he was fully entitled to re- 
pudiate the contract when the above facts 
came to his knowledge. We must say, 
however, that we are not impressed by the ar- 
guments adressed to us by Lala Tirath Ram 
on this point and we see no reason to dis- 
believe the evidence given by Mr. Dina Nath 
in this connection. We agree with the find- 
ings of the Court below that the plaintiff 
was aware of the facts above alluded to 
when he entered into the contract in dispute, 
though it is not unlikely that subsequently 
the latter, on changing his mind, decided 
riot to run any risk. We agree also with the 
view that, in spite of these findings, he was 
entitled to a refund of what he had actually 
paid. Lala Tirath Ram has referred to a Full 
Bénch decision of the Madras High Court 
in Adikesavan Naidu v. Gurunatha Chetti (2), 
where it has been held that the knowledge 
_ of the purchaser ‘as to the defects of title in 
his vendor does not deprive him of his right 
to recover damages, and it also has been laid 
down that a manager of a joint Hindu family, 
who has agreed to sell immoveable property 
belonging to himself and the minor mem- 
bars of the family, is personally liable for 
failure to perform the contract when it is 
found that it is not binding on the minors. 
He argued: that in the present case the wen- 
dor, Lachhman Das, as the eldest member 
of the family, was practically its manager 
and agreed to sell land in spite of the fact 
that he ‘had a mnor son who could object to 
an alienation by him, and a half-witted 
brother who was not in a position to pass 
any- valid title to the vendee. 
argued, therefore, that the plaintiff was 
entitled to insist that the said veridor should 
be in a position to give him a valid title free 


from any defect, or should, at least, restore 


- the status quo between the parties, by giving 
back/the'money ‘actually received by him. 
He draws our attention to the facts that tlie 


conduct of the vendors was not in any way, 


(2) 39 Ind, Cas. 358; 40 M. 338; 32 M. L. A 180; 
(1917) MW: Ne £73; "T W 4253 22M. L.T + 300. 
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. pose indicated in the agreement 


.action . remained 


It is. 


. (1922 


free from blame, because, vds professing 
to be wiling to execute the sale-deed, they 
were asking for payment of the money to 
them instead of abid ng by the condition 
expressly laid down in the agreement of the 
8th of April roro, that the money was to 
remain in trust with the vendee for. a 
t is 
urged that it was really on account of this 
breach on their part, one of the most import- 
ant terms of the agreement, that the trans- 
incomplete. We think 
there is force in this argument. Mr. Moti 
sagar says that they did not demand pay- 
ment of money to themselves till alter the 
expiry of the four moriths within which the 
contract was to be completed, but this is 
not correct, as the notice given by the de- 
fendants to the plaintiff on the roth August 
1916 shows that the payment of -money 
had been demanded. by them ox several 
occasions before, through Mr. Dina Nath. 
Moreover, it is noteworthy that, even in 
their written statement, they. demand the 
payment of money by the plaintift as a con- 
dition precedent to their executing the deed. 
We think that their conduct isinot free from 
blame and, on equitable consideration, they 
have no right, in such circumstances, to 
retain the money which was paid te them by 
the plaintiff., We hold that the Court below 
has rightly ordered them to refund the 
money and agreeing with that view, we 
dismiss that appeal. 

We do not see any force in the CIOSS objec- 
tions, in which the plaintiff has denianded in- 
terest at 12 per cent. per annum on Rs 5.000 
and dismiss the cross-objections. We see 
no reason to interfere with the order of the 
learned Subordinate Judge with regard to 
cost$ and direct that in this Court as well 
the parties will bear théir own costs, because 
both the appeal and the  cross-o objections 
have failed. 


W. C. A. Appeal, dismissed. 
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OUDH JUDICIAL COMMISSIONER’S . 
COURT. 
‘First CIVIL APPEAL NO. 63 OF 1920. 
May 25, 1922. 
Present-—Mx. Ashworth, J. C., and 
Mr. Simpson, A. J. C. 
Chaudhuri SHARE-UZ-ZAMAN— 
PLAINTIFF—-APPELLANT 
Versus 
SIR HENRY STANYON AND OTHERS-* 


DEFENDANTS— RESPONDENTS. 

Gifi— Intention to make gift effectual, whether 
necessary--Gift to son through trustees—Posses~ 
sion, transfer of— Jurisdiction of District Judge 
to declare extinction of trust— Trustees, interest of, 
nature of — T'vansfer of Property Act (I V of 1882), 
S. 53— Trust, creation of, with object.of avoiding 
superintendence of Court of Wards, whether fraudulent 
—Provincial Insolvency Act (III of 1907}, s. 36, 
interpretation of-- Voidable transfer, avoidance 
of— Jurisdiction of Insolvency | Court-— Equity— 
Failure of trust for want of trustee. 


In the case of a gift, absence of intention on 
the part of the donor alone is insufficient to in- 
validate it. Once it is found that the donee did 
not share any absence of intention to make 
the deed effectual, the taking of possession by 
the donee will make the gift complete, whatever 
the intention of the donor. [p. 256, cols. 1 & 2.] 

The argument, that because the gift is to a 
son, there can be no acceptance or taking of pos- 
session, does not apply where the gift is through 
trustees. [p. 256, col. 2.] 

; Ameeroonnissa Khatoon v. Abedoonnissa Kham 

toon, 2. I. A. 87 , 3 Sar. P. C. J. 423; 15 D. L. R. 67; 
23 W. R. 208 (P. C.). distinguished. 

A District Judge has no power to declare, the 
extinction of a trust, though it is open to the 
trustees or any one interested to bring a suit for 
a declaration that the trust has ceased to exist. 
Ip. 254, col. 2.j 

Trustees are not transferees for consideration, 
as they do not’ receive an absolute interest. 
` Their's is a limited interest, the limitation consist- 
ing in their duty to deal with the property as 
required by the trust. A limitation on their in- 
terest cannot be pleaded by them as a considera- 
ar ER the transfer of that interest. [p. 259, 
CO s I. 


Where aperson, with the object of avoiding a 
Court of Wards taking over his estate, executes 
a trust-deed, the mere probability of the Court 
of Wards dealing more effectively with 
the debts than a committee of trustees is no ground 
for holding a positive intention on his part to delay 
creditors. Provided the trustees are selected 
with responsible care and invested with the neces- 
Sary powers, no intention to prejudice transferees 
or creditors can be inferred and, the deed of trust 
does not fall under section 53 of the Transfer of 
Property Act. Before any intention to prevent 
the trust being effective for the discharge of debts 
can be inferred, it is necessary to prove that the 
debts were ünderstated, within the knowledge 


INDIAN CASES. 


253 


of the donor and donee or that the er i+ 35 
to debts was so insufficient as to ntonnt to 
concealment. [p. 259, eqls. 1 & 2.] 

A transfer.ot property falling under section 
36 of the Provincial Insolvency Act remains valid 
unless and until set aside at the mstance of the 
Official Receiver and the only Court having 
jurisdiction to annul a transfer so voidable is 
the Court of Insolvency. [p..26r, col. 1] , 

Mariappa Pillai v. Raman Chetitar, 52 Ind. 
Cas. 519; 42 M. 322; xo L. W. 59, relied on.’ 

The expression ''be void against the Receiver 
and may be annulled by the Court," occurring in 
section 36 of the Provincial Insolvency Act,must 
be read together and interpreted to mean 
* may be annulled by the Court at the instance of 
the Receiver, as void against him.” [p. 261,:c01. 2 ] 

The rüle' of equity is that a -trust will never 
be allowed to fail for want of a trustee. The 


. trust will fasten, upon the conscience of-whoever 


holds the property. fp. 262, col. r.] 


First appeal against the decree of: the 
Second Additional District Judge,  Luck- 
now, dated the 12th August r920. 

Messrs, EF. R. Qidwat and Niamat Ullait, 
for the Appellant. : 

Sir Henry Stanyon and Mr. Kamta Nath 
Singh, for Receiver in: Bankruptcy,’ Re- 
spondent No. I. 

Mr. Gokul 
No. 4. 

Mr. A. P. Sen, for Respondents Nos. 5 
to 8. 

Mr. ` Government-Advocate, 

Hasan, for Respondent No. rz. 


JUDGMENT — This first appeal arises out 
of a suit brought byChaudhri Sharf-uz-zaman, 
son of Chaudhuri Shafiq-uz-zaman, suing 
undér the guardianship of his cousin Ehsan 
Husain, for a declaration that certain Talug- 
dari and non-Taluqdari property which 
belonged to his father previous to the 30th 
January I9I2 is comprised in a trust created 
under a deed of settlement by his father 
in the plaintiff's favour on that date and 
that the trust is binding on the defendants, 
He also prays that new trustees may 
be appointed and be directed to carry out 
the trust-deed. An alternative prayer 
is that if the possession of the Receiver 
in insolvency Le, the Deputy Commis- 
sioner of Barabanki) be " lawfui, then 
there may be a declaration declaring the 
right of the plaintiff to the balance of the. 
property after payment of his father’s debts. 
The first detendant is the Receiver just 
menticned who, however, appears in’ the 
piaint as Sir Henry Stanyon and not the 


Prasad, for Respondent 


Lafazzul 


* 
SHAR F-UZ*ZAMAN V. HENRY STANYON- 


D-puty Commissioner of Barabanki. The 
explanation for this.is, that Sir Henry 
Stanyon, a Barrister, has been appointed 
Receiver for the purpose of litigation by the 
Deputy Commissioner of Barabanki. The 
second defendant is Chaudhuri Shafiq-uz- 
zaman, - the father himself. The defend- 
ants Nos. 3, 4 and 10 are transferees prior 
to the trust-deed in question and the de- 
fendants Nos. 5 to 9 subsequent transferees. 
These latter’ are the only persons whose 
claims against the .estate are impugned 
by the plaintiff. 

The following facts are admitted. The 
property was inherited by Shafiq-uz-zaman, 
the father of the plaintiff Sharf-uz- 
zaman, from his mother on roth Sep- 
tember. 1907 while the estate was under 
the management of the Court of Wards 
for debts: The Court of Wards re- 
linquished ‘their superintendence of the 
estate in 10909, after Shafiq-uz-zaman 
had consolidated the debts against the 
estate amounting to about Rs. 25,000 by 
borrowing money from the Bank of Upper 
India. By the end of 1922 Shafiq-uz-zaman 
had incurred debts inclusive of the debt from 
the Bank of Upper India, of about eight lakhs. 
There was a probability, or atleast a talk of 
the Court of Wards taking the estate over. 
With the main object of avoiding this, Shafiq- 
uz-zaman executed the trust-deed in ques- 
tion in favour of Mr. Mohammad Nasim, 
an Advocate of this Court, 
of. Oudh, two Deputy Collectors of, the 
United Provinces and Maulvi Mohammad 
Nasim-ud-din Hasan, a pensioned Deputy 
Collector of the Central Provinces. The 
trust-deed is printed on Page 480 and the 
. following pages of part IIl of the printed 
record. After the execution of the trust- 
deed the ztladars, that is, agents or bailiffs 
in the employment up to the date of the 
trust of Shafiq-uz-zaman, were given no- 
tice of the trust and informed that posses- 
sion had passed to the trustees. ' At the 
beginning of «April the trustees applied 
for mutation in the village papers of their 
names for that of Shafiq-uz-zaman, but, 
before the proceedings to effect mutation 
were taken on the 13th of June 1922, the 
trustees were dispossessed by Shafiq-uz- 
zaman, the reason being, it would appear, 
that the trustees refused to let Shafiq-uz- 
zaman exceed his allowance beyond a cers 
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tain point. The trustees then moved the 
District Magistrate under section’ 145, Cri- 
minal Procedure Code, to put them in pos- 
session of the property, but the Magistrate 
apparently not being satisfied as to the 
reality of the transfer of possession to 
the trustees, attached the propeity under 
section 146. The trustees then applied 
fog directions to the District Judge, but 
before any order was passed on the appli- 
cation for directions, they tender.d their 
conditional resignation and asked that the 
management of the estate be taken over 
by the Court of Wards. The District 
Judge by an order, dated the 12th August 
1912, Exhibit 4, page 542 of the record, part 
III, granted a discharge of the trustees 
under section 72 of the Indian Trusts Act 
(II of 1882) and said that it was no use 
appointing fresh trustees. He, therefore, 
held that the effect of the discharge of the 
trustees together with his abstention from 
appointing new ones made a fulfilment 
of the trust impossible, which result in 
turn he held under section 77 of the Trusts 
Act to involve the extinction of the trust. 
Accordingly, he ordered the trusteesto make 
over the management of the estate to the 
author of the trust and empowered them, 
after compliance with this order and sub- 


‘ject to their obligation to Zender proper 


accounts of their trusteeship, to "charge 
the costs of this application to the estate. 
It is not contended by any one in this appeal 
that this order of the District Judge was a 
lawful or proper order. He had no 
power to declare the extinction of the trust, 
though it was open to the trustees or any 
one interested to bring a suit for a decla- 
ration that the trust had ceased to exist. 
The trustees transferred such possession 
as they had to Shafiq-uz-zaman, who; 
after augmenting his debts in the interven- 
ing two years, was adjudgéd an insolvent. 
on the yth January 1914 by the District 
Judge of Lucknow at the instance of 
a creditor, his entire property being put in- 
charge of the Deputy Commissioner of Bara- 
banki as a Receiver. The Deputy Commis- 
sioner of Barabanki appears in this case 
through Sir Henry Stanyon called the 
Receiver for litigation. It may be men- 
tioned that the Deputy Commissioner also 
appears in a quite different capacity as 
manager of the estate of the minor 
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daughters of Rani Sharf-un-nisa whose claim 
2s prior transferee is not denied by the 
plaintiff. 

The case of the plaintiff is that as a bene- 
ficiary under the trust-deed of 30th Janu- 
ary 10912 the Receiver should be ousted 
and new trustees appointed. In the al- 
ternative he asks that if the Receiver winds 
up the estate he should not acknowledge 
any debts incurred by Shafiq-uz-zamah 
subsequent to the execution of the 
trust deed and, after settling the previous 
debts, should hand over the balance to him- 
self. The Additional District Judge of 
Lucknow dismissed the suit on the follow- 
ing grounds :— 

I. That the absence of intention on the 
part of Shafiq-uz-zaman to effect a settle- 
ment in favour of his son was a defect 
which rendered the trust-deed inoperative 
ab inilio. 

2. That the trust was created to de- 
fraud the creditors of Shafiq-uz-zaman 
and is, therefore, invalid under section 
53 of the Transfer of Property Act (IV of 
1882). 

3. That the settlement created by the 
trust, being executed within two years of 
the date of appointment of a Reeceiver in 
insolvency of the estate of Shafiq-tiz-zaman, 
is void’ against the Receiver, the first 
defendant. . 

It should be mentioned that issue No. 2 
as to whether possession was given to the 
‘trustees was decided in the affirmative 
in favour of the plaintiff. 

The issues under which the first two 
findings were arrived at were treated to- 
gether by thelearned Judge, and this course 
has produced some confusion and even some 

eason to doubt whether the learned Judge 
dismissed the suit on ground No. t at all. Ian- 
asmuch, however, as there are some remarks 
in the judgment rebutting arguments which 
would only apply against the first ground, 
it may be deemed that the learned Judge 
dismissed the suit on both grounds. 

The first point then which we will con- 
sider is whether the lower Court was right 
in holding that the trust-deed of 1912 
was inoperative as a trust-deed in favour 
of the plaintiff ab initio by reason of. the 
creator of the trust, Shafiq-uz-zaman, hav- 
ing no intention at the time of executing 
the deed that it should operate as a settle- 
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ment or gift in favour of the: plaintiff. ‘Ihe 
words “ or gift" are added, because the 
plaintiff and the trustees were Muham- 
madans, and it is admitted on the strength 
of the Privy’ Council ruling, Sadik Husain 
Khan v. Hashim Ali Khan (i, that the © 
gift in trust to the son should be considered 
as a gift within the meaning of section 3 
of the Oudh Laws Act and, as such, to be 
operative must comply with the conditions 
prescribed by Muhammadan Law. It is 
contended by the defendants in this appeal, 
especially defendant No. I, that under the 
ordinary law of trust in order to create 
trust an intention to create one is essential. 
Now, there is no question in this case as 
to the clear meaning of the instrument 
of trust, which is to be found on page 480 
of part III of the printed record. It is 
not, thetefore, permissible to give evidence 
that the intention of tbe parties was 
one different from that appearing on the 
face of the trust. Sir Henry Stanyon,on 
behalf of the Receiver, has claimed that 
he is entitled to show that, although the 
trust-deed, on the face of it, indicates 
a trust in favour of the son, yet the sur- 
rounding circumstances and acts done in- 
dicate that the real intention was to create 
& trust merely for the payment of debts, 
his object being to take advantage of the 
provision of the law contained in section 
78 (c) of the Indian Trusts Act, whereby 
a creator of a trust for the payment merely 
of his debts can revoke the trust. He re- 
lies off the first sentence of the proviso 
to section 92 of the Evidence Act, namely, 
that any fact may be proved which would | 
invalidate any document. If, how- 
ever, he wishes the deed to be construed as 
merely a trust-deed in favour of the cre- 
ditors he is not claiming to invalidate the 
deed. Section 92 will not, therefore, help 
him. We consider that he is not entitled 
to produce any evidence to show that the 
deed was jnerely intended to operate in 


favour of the creditors. 
. 


(1) 36 Iud. Cas. 104; 19 O. C. 192; 31 M.L. J. 607; 
14 A. L. J. 1248; 18 Bom. L. R. 1037 : 21 C, W.N. 
130; (1916) 2 M. W. N. 577; 21 M. L. T. 40; 38. 
A. 627; 1 P.L. W, 1575; 4 0. L. J. 22; 25C. L J. 
363; ee Ij. e 378; 10 Bur. L. T. 140; '43 I. Ai - 
ats 
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On the question whether the deed is 1n- 
‘validated by the absence of intention on the 
partof Shafig-uz-zanian alone, the learned 
Additional Judge in referring to the plaint- 
iffs contention, . that it would be sufficient 
if the trustees intended .that the trust 
in favour of the son. should be effectual, 
has.distinguished two rulings relied on by 
the plaintiff on the ground that they dealt 
with cases.of .transfer for consideration. 
He has not, however, quoted any ruling 
to justify that the rulings bear out plaint- 
iff's contention. i 

. Nor, again, do, we think that the Muham- 
madan Law .differs from the ordinary law. 
On page 369, Second Edition of Principles of 
Muhammadan Law.by. Tyabji, the, constt- 
tuents of a gift are set forth in paragraph 
346 as follows i- mE 

. Where the donor makes a declaration 
of gift, and the donee accepts the gift, and 
the donor trans'ers possession of the gift.to 
the donee without any consideration, the 
gift is complete ; provided that, (I) where 
a father. (or other guardian) makes a decla- 
ration of gift in favour of his minor child 
(or, oth-r ward) no acceptance 1s necessary 
by the child (or ward), and (2) where there 
is no real and ona fide intention to 
make a gift the alleged gift may be of no 
effect, . and the ownership of the property 
may not be transferred from the donor 
to.the donee.. , 

. “ Explanation:—Where possession of the 
_ subject of the gift is not transferred 
to. the donee, the gift is void, and «there 
is no transfer of ownership from the donor 
to the. donee. ” i A 
^ Ttis not here stated whether the absence 
of.the-real and bona fide intention to make 
a. gift must. be shared in by both the 
donor and. donee. Reference is made by 


Mr. Tyabji to:the. ruling in AMeero0nitissa - 


Khatoon v.-Abedoonnissa Khatoon (2).. But 
that. case is no authority for holding that 


absence of intention on the part of the. 


donor alone is sufficient to invalidate the 
gitt. 


of a son under his guardianship and not 
in favour of his son through trustees. The 
‘son could not be a party to the deed except 


_. (2) 2.1. A. 87; 3 Sar. P. C. J. 423; 15 B; L. R. 
67: a3 W.R. 208 (PG). 
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The kanama in question in that 


: . ject. 
case was executed by the father in favour ` 
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through his father and it was, therefore, 


. sufficient to hold that the father had no 


intention that the Aibanama should, be 
operative. It. may. also be stated that 
we have not found in other Muhammadan 
text books the existence of the provision 
stated in proviso (I) of this paragraph of 
Mr. Tyabji. We construe his meaning 
really to be this. Where a gift is declared 
without any intention, on the part of either 
donor or donee, that the gift should take 
effect, then the fact that possession is 
given will not make the gift complete for 
the. obvious reason that the. possession 
is. collusive and intended to deceive. - 
Once it is found that the donee did not 
share any absence of intention to make 
the deed effectual, we are of the opinion 
that the taking of possession by the donee 
will make the gift complete, whatever the 
intention of the donor. It is necessary 
at this point to state that there is no force 
in the argument that because the gift was 
to a son there could be no acceptance or 
taking of possession. That argument would 
not apply in the case where the gift was 
to: the son through. trustees. Here again 
we distingusih the ruling Ameevoonnissa | 
Khatoon v. Abedoonnissa Khatoon (2) from 
the present case on the ground that in this 
case there is gift toa son through trustees, 
while in that case there was a gift by a father 
directly to his son under his own guardian- 
ship. 

We, therefore, hold that it would not - 
have been sufficient to prove that Shafiq- 
uz-zaman had no intention that the trust- 
deed should be operative. We may men- 
tion, however, that the evidence clearly 
shows that Shafiq-uz-zaman put himself 
entirely in the hands of Mr. Muhammad 
Nasim in respect of the drawing up of the 
trust-deed. We will accept the lower 
Court's finding that his real.object was to 
prevent the estate being taken under the 
Court of Wards and that he was willing to 
agree to any terms consistent. with this ob- 
In these circumstances he cannot 
be said to have had any intention in res- 
pect of those terms other than that of 
Mr. Muhammad  Nasim. This brings 
us to. the question whether the trustees 
as represented by Mr. Muhammad’ Nasim 
themselves did not intend the trust-deed 
to have effect at the time of execution. ` 
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The terms of the trust-deed and the 
evidence of Shafiq-uz-zaman and Mr. 
Mohammad Nasim convince us that the 
latter’s object was to keep the property 
from the Court of Wards and in its place 
to have a board of trustees. He knew 
that any trust which, on the face of it, was 
prejudicial to the transferees and credi- 
tors would not stand. The trust, there- 
fore, made provision for the payment. of 
debts. He knew that if the trust was 
mere one for payment of Shafiq-uz-zaman’s 
debts it was liable to-be revoked under 
section 78 of the Indian Trusts Act at the 
pleasure of the testator if it had not been 
communicated to the creditors. He had 
caught Shafiq-uz-zaman in what may be 
called a good moment and he was not go- 
ing to risk any -backsliding on his part. 
Accordingly, he provided in the settlement 
that any property that might be left over 
after liquidation of the debts should go to 
the son. In these circumstances, it is im- 
“possible, in our opinion, to-say that there 
was no in'ention to execute a settlement 
mn favour oi the son. It has not been 
proved that on no possible conditions could 
the son be benefited. It is trüe that the 
value of the property is stated in the deed 
to be nine lakhs and the debts eight and 
three quarter lakhs, but it has not been 
shown that there could not possibly be any 
balance. Some of the creditors might have 
agreed toacomposition. It is true, again, 
that in clause 34. of the trust it is provided 
that the trust shall détermine on the pay- 
ment of all debts and liabilities or 
when the son attained the age of 25 years, 
said to be nine years later, whichever event 
happened later. If the trustees had 
acted with great expedition and success in 
liquidating the debts this would have re- 
sulted in the son having the proceeds of 
the property for a very few years. 
But it cannot be said that there was 
nointention that he should on any account 
have this benefit. Nor, again, can it 
.be argued that it was extremely unlikely 
that the trustees would liquidate the debts 
'in nine years. The trustees were, so far 
as their position went, likely to be honest 
and capable and it is impossible to hold 
that they were mere bogus trustees, 

It is somewhat difficult to say whether 
the Additional Judge has feund for or 
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against collusion on the part of the trustees 
or not. It has been maintained by the ap- 
pellant that he has fonnd against. ‘It is 
true that in his judgment at page 112 of 
the record, part I, the Judge has stated: 

“With the best of motives Mr. Mohammad 
Nasim intended to place the property 
absolutely beyond Shafiq-uz-zaman’s con- 
trol for the rest of his life and to secure 
its benefit to his son. He hit upon trust 
in the son’s favour as best calculated to 
serve that object and also what Shafiq- 
uz-zaman bad in view. The authors of the 
scheme may have had no intention to de- ` 
lay the creditors but surely they could 
realise that it would have such effect,” 

Again, he has in his judgment on page 
II5 of the record mentioned the argument 
of the plaintiff that Shafiq-uz-zaman's want 
of intention could not render the gift in- 
operative: unless the trustees also shared 
that want of intention and has distin- 
guished the two rulings to this effect— 
Ranga Ayyar v. Srinivasa Ayyangar (3) 
and Amrithathammal v. Periasamt Pillat 
(4)—by saying that. they dealt with cases of 
transfer for consideration while this case 
did not. On the other hand, we find at 
page 112 the following passage :— 

“On the 21st November 1913 he accept- 
ed a mortgage by Shafiq-uz-zaman of Ram- 
pur and Karemau both covered by the 
trust in lieu of Rs. 5,000 (see Exhibit Br, 
page 575 of part TII). In that deed Shafiq- 
uz-zaman described himself as proprietor of 
that property, which was inconsistent with 
the trust. 

“ After Shafiq-uz-zaman had been ad, 
judged an insolvent Mr. Mohammad Nasim 
applied in the InSolvency Court for the sale 
of the property to have his mortgage dues 
realised (Exhibit B7). His privity to 
such a transaction and the aforesaid. 
proceeding support his conclusion that 
Shafiq-uz-zaman did not intend the trust 
to be operative. ” 

It will be noticed, however, that the 
Judge does,not use this subsequent cone 
duct of Mr. Mohammad Nasim as procf 
that Mr. Mohammad Nasim did not intend 
the trust to he operative, but merely that 


(3) 21 M. Pat 7 ind, Dec. (s. S) 306; 
(4) 4 Ind, Cas, 507; 32 M. 325; 5 M. TF, T, 
233: 
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‘he knew that  Shafiq-uz-zaman . did not 
intend the trust to be operative. THe 
cumulative effect, therefore, of these three 
passages in the judgment is, that the lower 
Court found against collusion on the part 
of the trifstees. The incident, however, 
of the acceptance by Mr. Mohammad Na- 
sim of.the mortgage and, of his applying for 
sale to the Insolvency Court has been re- 
lied on by the respondents in this Court 
as evidence of want of intention on.the 
part of the trustees that the trust-deed 
should be effected. The answer to this, 
given by the appellant, is that these two 
things happened after the District Judge 
had allowed the trustees to. resign, had 
abstained from appointing. new ones and 
hàd the property given back to Shafiq-uz- 
zaman on the ground that the trust could 
not be carried out. We consider that this 
is a sufficient reply. Even if Mr. Mohani- 
mad Nasin knew that the District 
Judge’s order was an improper. one he might 
well think that it-would stand in the ab- 
sence of appeal. In any case, he was en- 
- titled in the circumstances to ‘accept this 
doubtful security. for his money. It was 
at least as good as no security at all. His 
conduct in that difficult position cannot 
be taken as evidence of what was in his 
mind at the date when the trust was exe- 
cuted. We are. also asked to infer that 
Mr. Mohammad Nasim had not an inten- 
tion that the trust should be effective at 
the time of executing it, because sub- 
sequently the trustees delayed i in asking for 
mutation in the village papers until March 
or April, that is, a delay of about two. months. 
As to this the delay for, this period 
seems to us to be of smell. importance as 
against the fact that they. did claim mu- 
tation. Again, it is said that the trustees 
gave tip possession. too easily to Sha- 
fiq-uz-zaman. They could not have re- 
sisted the sudden action of Shafiq-uz zaman 
in going down to the office and taking’ the 
On the other hand, their resistance 
subsequently was.such as to make the 
Magistrate | @onsider it necessary to 
attach the property under section 146, 
Criminal ‘Procedure. Code, and in those 
proceedings the trtistees strenuously main- 
tained their right to be restored to posses- 
sion. Above all, there is a definite finding 
of the lower Court Gg they had taken 
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possession. The Additional District Judge 
evidently. considered the matter so clear 
that. it required, no comments beyoud say- 
ing, " Delivery of possession is sufficiently 
proved by: the evidence of witnesses and the 
trustees’ collection of profits.” We may. 
say that with this finding we fully concur. 
A new manager was put in by the- trus- 
tees, namely, Asghar Husain, who has given 
evidence, on page. 42 of part-I. One new 
Mukhtar, Ghias-ud-din (P. W. No. II), was 
appointed. The  $eshkar and Mukhtar, 
Abdul Rashid, the record-keeper, Faqih 
Ahmad, the correspondence . clerk, Khalil ` 
Ahmad, two Ziledars, Khadim. Husain 
and Mohammad Siddiq, and 2 Mukhtar, 
Aulad Husain, who had been manag- 
ing the property for Shafig-uz-zaman 
were taken over by the trustees. 
All these persons have given evidence as 
to possession. Beyond this there are 
counterfoils, account-books and cheques 
of revenue paid which all show that the 
trustees actually performed the duties essen- 
tial and incidental to the managment 
of the estate. In face of this con- 
vincing evidence no attention can be 
paid to the statement of Shafiq-uz-zaman, 
Exhibit B6, page 254 of part III of the 
record, made in the course of" the proceed- 
ings under sections 145 and 146, Crimi- 
nal Procedure Code. In this statement 
Shafiq-uz-zaman denied that the trustees 
had ever been in possession and us:d the 
following words: :— 

"` The only differénce that has recently 
occurred is that he (your petitioner) has dis- 
missed one of his servants, Asghar Hussain, 
(the opposite party) as unfit for his post." 
Now, the evidence of Asghar Husain is 
that he was never employed: by Shafiq- 
uz-zaman but by the trustees. We can 
fully believe this Asghar Husain as to the . 
circumstances of. the dispossession. 


Accordingly, we hold that the trust was 
not-an illusory one by -reason of want 
of intention, because Shafiq-uz-zaman must 
be deemed himself to hive intended 
it to be effective, because, assuming that 
he did not, still the trustees did, and be- 
cause the- lower Court was wrong in law. in 
holding that, in the absence of collusion 
on the, part of the trustees, the deed could 
be held illusory for want of intention... 
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The next question is, whether the lower 


Court was right in holding the deed void . 
under section 53 of the Transfer of Property . 


Act (IV of 1882). The appellant begins 
by saying that that section will not apply, 
inasmuch as the trustees were transferees in 
good faith and for consideration. We hold 
` that they were not transferees for considera- 
tion. Trustees do not receive an abselute 
interest and them agree, in consideration 
. of receiving the interest; to do certain things. 


They receive a limited interest, the limita- , 


tion consisting in their duty to deal 
with the property as required by the trust. 
A limitation on their interest cannot be 
pleaded by them as:a consideration for the 
transfer of that interest. 

Turning now to the arguments on the 
other side, much reliance has been placed 
by the respondents on the argument that 
assumption: of superintendence of the prop- 
erty by the Court of Wards would have 
resulted in the satisfaction of the credit- 
ors secured and unsecured much more 
properly and efficiently and that conse- 
quently a deed of trust intended to pre- 
vent that. assumption of superintendence 
must be deemed to fall under section 53 
of the Transfer of Property Act. This ar- 
gument was adopted by the lower Court. 
There is nothing in the argument. It 
is not proved, and we think it is very doubt- 
ful, that the Court of Wards would have 
assumed superintendence.. In any case, the 
mere probability of the Court of Wards 
dealing more effectively with the. debts 
than the committee of. trustees cannot be 
used as a ground for holding a positive 
intention on the part of Shafiq-uz-zaman 
to delay the creditors. Provided , that 
the trustees were ` selected with res- 
ponsible care and invested with the neces- 
sary powers, no intention: to prejudice 


the transferees and: creditors can be 
inferred from a  disinclination to the 
assumption of the Court of Wards. One 


ground adopted by the learned Judge for 
holding that the creation of the trust was 
intended to have the effect specified in 
section 53 is stated as follows :— 

“Tf payment. of Shafiq-uz-zaman’s debts 
was. one of the objects of the trust it was 
necessary under the circumstances. first, 
to ascertain from reliable sources .the 
amount actually advanced by each cre- 
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ditor and, then, toenter it in the trust-deed. 
The enquiry was, however, confined to one 
Khalil Ahmad of Thalwara..and ‘the 
liabilities under the. deed ‘of, trust: were 
fixed at the figures ascertained‘ from him. 
He was hardly the person to be trusted 
when, according to Mr. Mohammad Nasim, 
loan transaction had been settled through 
him and he had taken an NE part in 
running the estate.’ 

This argument amounts im d to the 
argument that the trustees were: nót. put.in 
a position sufficient to ensure their doing 
justice to the creditors. Now, the objection 
to. reliance upon Khalil Ahmad for the 
description of the liabilities of the' creator 
of the trust does not seem a very substan- 
tial one. If he bad been concerned. in 
the taking of the loans he was sur ly 
the best person to know what. loans hàd 
been taken. It: would be neécéssary in 
order to sustain the argument to prove that 
the debts of the estate were substantially 
and purposely understated either as-to the 
amount or as to the number. of: creditors 
No objection has been' takem as .to the 
number of creditors and, although the Addi- 
tional Judge has spoken of: the: omission 
to ascertain all the dcbts, he has notstated 
ay debt due at ihe time whith was omitted. 
The Counsel for the: respondents: also have 
not pointed out to: us. any namé:.omittéd 
from the creditors or any debt understated. 
Even if the figures were wrong it would be 
necessary to prove that the do. or and'donee, 
t.e., transferee, both of them knew that the 
debts were:understated or that the: 'enquiry 
was so insufficigit as to amount to conceal- 
ment, before any intention to prevent the 
trust being .ff.ctive- for the dis.harge of 
debts ould be inferred. 

Another ground is, that the-creditors:were 
not consulted and that +he deed was behind 
the backs of th». creditors. There. is: no 
evidence, h<wever,: to^ favour: the: view 
that there was. any. intention to’ con eal 
the trust rom the’ creditfrs, and indeed 
very soon after it was executed Shafiq-uz- 
zaman pleaded the trust agáins* one .cred- 
itor at empting to -nforce his debt “against 
him. There was no necessity’ int :law ` ot 
equity to consult the ‘creditors: before thé 
trust-deed' was executed. Then the’ leari 
ed Judge calls atténtion' to a provision: ^n 
clause 15 of the trust-deed | directing that 
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"profits should be used in defraying the 
expense of litigation; if any, incurred 
in instituting or defending suits in respect 
of; the property aforesaid or in contest- 
ing. liability fcr any debt. This 
provision does not appear open to objec- 
tion. It. does not prescribe that liabili- 
ties: are to be contested without reason. 
The learned Judge has commented upon 
a determination to.fight out each creditor. 
This determination is possibly gathered 
from the of evidence Nizam-ud-din Hasan, 
but, the deed itself cannot be said to contain 
-atiything requiring the trustees to resist 
. claims for debts improperly. Then the learn- 
ed-Judge comments on the fact that the 
. trustees were all busy men and would not be 
. likely to have time for efficient manage- 
‘ment of the property.. As regards this 
argument, we might say that the members 
. of-the Court of Wards are all busy men. 
It was merely a question of the proper enter- 
tainment of staff and division of duties. 
It would be impossible to have got 
five trustees not open to the imputation 
that they were men of straw, without em- 
ploying men in honourable and busy 
positions. Then the learned Judge has 
stated : ; 

. “With the best of-motives Mr. Mohammad 
Nasim intended to‘ place. the property ab- 
solutely beyond Shafiq-uz-zaman's control for 
. the'rest of his life and-to secure its benefit 
to his son. He hit upon trust in the son's 
favour as best calculated to serve that 
object and also what Shafiq-uz-zaman had 
in view. The authors of the scheme may 
. have had no intention to,delay the credi- 
. fors but. surely they could realise that it 
would have such effect,” 

It is very difficult to understand what 
exactly is -meant here. Apparently, the 
meaning is that Mr. Mohammad 
Nasim had no object in view other than 
the: satisfaction of the creditors and did 
‘not trouble to consider whether the trust 
would be to tif prejudice of the creditors 
.or. not. "This may be so. But what the 
respondents have to prove is, not that Mr. 
Mohammad Nasim, which in the circum- 
‘stances means Shafiq-uz-zaman, failed to 
-consider the interests or the creditors, but 
that he actually contemplated their being 
put at a disadvantage by the terms of the 
trust aid never-the-less persisted in draw- 
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ing up the trust in the terms that it wa: 
drawn up. The prior transferees have not 
been shown to be injured by this 
trust-deed. As to the subsequent trans- 
ferees, in order to hold that Mr. Mohammad 
Nasim contemplated their being put at a 
disadvantage he must have contemplated 
that they would come into existence. He 
might well have known that Shafiq-uz- 
zaman might try to raise money but he 
could not contemplate that any one would be 
so foolish as to lend it after the trust-deed 
was executed. There is no evidence in- 
deed that any one did lend money to 
Shafiq-uz-zaman after the  trust-deed was 
executed and before the handing back of 
the property by the District Judge to Shafiq- 
uz-zaman, That peoplelent money after 
this must be ascribed to their belief, which 
was erroneous and due to ignorance of the 
law, that the trust had been extinguished. 
The subsequent transferees cannot plead 
their ignorance of the law. Unless collu- 
sion is proved, Shafiq-uz-zaman cannot 
be deemed to have intended a result which 
was not in the mind of Mr, Mohammad 
Nasim. The trust-deed in this Court has 
also been attacked on two other grounds. 
One is that it provides that, before any 
creditors are paid, certain yearly allowances 
should be paid, and the second. is that it 
prohibits in any case the sale of two villages 
in satisfaction of the debts. Neither of 
these grounds appears to have been taken 
in the lower Court, but the second ground 
is faintly urged in this Court. It has been 
contended that the condition of cove- 
nant in restraint of alienation of these two 
villages was unenforceable under section ro 
of the ‘Transfer of Property Act. We, 
consider it very difficult in a 
trust-deed of this nature to distinguish 
between a limitation and a mere cove- 
nant. We prefer to base our rejection 
of the argument, that this clause forbid- 
ding alienation of the two villages should 
be construed as making the deed one cal- 
culated to injure the mortgagees or cre- 
ditors, on the following grounds. One is, 
that the condition.would not pr.vent the 
prior mortgagees obtaining a sale by order 
of the Court. A second is, that all the cred- 
itors at the time appear to have been 
secured in some way or other and against 
them the (clause would be- ineffectual, ` 
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Lastly, there is no evidence that the value of 
these two villages (even if they were unencum- 
bered) was such as to prevent the creditors 
at the time being paid up in full out of 
the rest of the property transferred to the 
trustees. 

In the absence of direct proof of 
the intention required by the first para- 
graph of section 53 the respondents have 
attempted to fall back on the presulnp- 
tion expressed in paragraph 2, but they 
have failed to show us that the effect of 
the transfer, independently of the unfore- 
Seen events which followed on it, has been 
to defraud, defeat or delay prior or subse- 
quent transferees or creditors, 

The next question is, whether under 
section 36 of the Provincial Insolvency 
Act (III of 1907), which was the law at the 
time when the judgment was written, 
the defendant No I, that is, the Receiver in 
insolvency, is entitled to plead that the 
transfer was void as made within two years 
after the adjudication of insolvency. Sec- 
tion 36-of Act III of 1907 runs as follows : 

" Any transfer of property not being a 


transfer made before and in consideration. 


of marriage or made in favour of a pur- 
chaser orincumbrancer in good faith and for 
valuable ^ consideration shall, if the 
transferor is adjudged an insolvent within 
two years after the date of the transfer, 
be void against the Receiver and may be 
aunulled by the Court.” 

The learned’ Judge has treated this 
section as enacting two separate things, 
namely, first, the unenforceability 
of the transferagainst the Receiver, and, 
secondly, the power of the Court to annul 
it. It does not appear that the attention 
of the learned Judge was drawn to the rul- 


ing Mariappa Pillai v. Raman Chettiar 
(5). There it was held that transfer 
cf property falling under section 36 


of the Provincial Insolvency Act remained 
valid unless and until set aside at the in- 
stance of the Official Receiver and that 
the only Court having jurisdiction to annul 
a transfer so voidable is the Court of Insol- 
vency. The reasons given for this finding 
are that a special statutory provision where- 
by District Courts and certain other Courts 
are invested under section 3 (1) of the In- 


(5) 52 Ind, Cas, 519; 43 M. 322; 19 L. W. 59. 
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solvency Act with power of invalidating 
certain defined transactions of inslovents 
should not be extended to all Courts 
of original jurisdiction whether notified 
under the Act or not. Otherwise, conflicts 
might arise between  the' decision ` of 
& Court sitting in insolvency and the judg- 
ment of another Court exercising ordinary 
jurisdiction. The learned Additional Judge 
has taken the curious view that by decid- 
ing a question which is within the jurisdic- 
tion of the Insolvency Court he has avoided 
a conflict of jurisdiction. The reverse is the 
fact. In our opinion, the expression "be 
void against the Receiver and may "be 
annulled by the Court" must be read to- 
gether and interpreted to mean “ may be 
annulled by the Court at the instance of 
the Receiver, as void against him." Two 
rulings have been quoted on the other side, 
namely, Manmohan Das Ramji v. N.C. Mac- 
leod (6) and Bhut Nath Chatterjee v. Biraj 


Mohimi Debi (7). The Madras 
ruling is of the year r918, and the Bombay 
ruling of the year  rgo2. The latter 


ruling is no authority as to the interpreta- 
tion of the meaning of section 36, as it was 
under section 9 of the Indian Insolvent 
Act, Statutes rr & 12 Victoria, Chapter 21. 
The former ruling is also irrelevant, 
as it deals with the proceedings of an In- 
solvency Court. It merely held that an 
Insolvency Court at the instance of the 
Official Receiver was bound to avoid a transe 
fer within the two years preceding the act 
of “adjudication and .could not exercise its. 
discretion. 

Taking this view of the meaning of sec- 
tion 36 we hold that the section was no 
bar to the plaintiff’s case. The point, 
it may be mentioned, was taken up by the 
Court suo moto, and rightly so, if the Court’s 
interpretation of the section were correct, 
but wrongly according to our view of the 
section. 

It is, to be noticed that, as remarked ear- 
lier in this judgment,it was not contended 
in this Court that the District Judge who 
granted the discharge of the trustees 
aud had the property handed over 
to Shafiq-uz-zaman, by so doing put an 


(6) 26 B. 765; 4 Bom. L. R. 154. 
(7) 49 Ind. Cas. 87; a8 C. L. J. 536. 
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End to the--trust. The -plea was taken 
«p by the defendant No. 3 in the lower 
Court.in paragraph 19 of the written state- 
ment.on page 10 of the record, but no issue 
was:framed on the plea. and so it. must be 
presumed : that it was not pressed. The 
respondent.No.:3 is not. represented before 
us. It appears, however, just as well to 
state -what.,eur-finding would have been 
if the plea,had.been raised in-this Court. 
The -jurisdiction of the District Judge, 
acting as he was under section 72.of the 
‘Indian Trusts Act, was limited-to discharg-. 
ing. the trustees from their office. By 
directing the trustees to hand over the 
estate to Shafiq-uz-zaman he did not 
end the trust but made Shafiq-uz-zaman 
himself the trustee. The rule of equity 
is that a trust will never be allowed.to fail 
for -want of, a trustee. The trust will 
fasten -upon',the conscience of whoever holds 
the..property. “The 3 plaintif was, not a 

party to thosé proceedings and is “entitled 
to fask . for the appointment . of trustees. 
Butihe cannot ask for this in the present 
suit "which is one for declaration, and not 
one filed under- section 74 of the Indian 
Trusts Act: “by petition to a principal 
Civil, Court of .Qriginal Jurisdiction. " 
' If he obtains a declaration in this 
suit that the trust is still existing his 
proper course will.be to apply.to. that Court 
under section 74 of the Trusts Act 
for the appointment of a trustee. We 
have little doubt that he will be well ad- 
vised to ask for :the appointment of the 
present Receiver, a course which his’ plaint 
shows. he is not unwilling to adopt. These 
remarks, of course, are subject to the possi- 
hility of ` the trust-deed being hereafter 
declared void by the Insolvency Court 
on the application of the Receiver under 
section 53 of the. Provincial Insolvency 
Act (V of 1920). 

In connection with the question just 
discussed the Official Receiver has contend- 


ed before us that the trust has. been 'extin- - 


guished’ under -patagraph 35 of fhe trust- 
deed. “This paragraph runs as follows: 

“That .the trustees shall be at liberty 
to apply to the Civil Court. having juris- 
diction over it for an extinction of trust 
it they, after careful ^ management 
and strenuous efforts, find that they are 
unable to; pay dp. the debits by -resorting 
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to any form of transfer hereinbefore 'pro- 
vided in a manner which may be advan- 
tageous to the estate of my son, the afore- 
said Sharf-uz-zaman." It is urged that 
this paragraph is a delegation by the 
founder of the trust of a power.reserved to 
put an end to the trust. Leaying out the 
question whether, having regard..to the 
fact that the trustees: have to ‘apply to -the 
Civil Court and that:no Civil Court would 
have any jurisdiction to consider their 
application, : this clause can have any effect, 
it is clear that the condition precedent of 
efforts to pay off the debts has not been 
fulfilled. -The paragraph probably meant 
that the trust would end when the trustees 
became -insolvent, qua trustees. 

The following further issues were not 
decided : 

‘Issue No. 3. Was the trust revokable and 
has it been revoked ? 

As to this, in view of our finding that:the 
trust was a valid trust ab, in?40o in favour 
of the plaintiff, no reliance can be placed 
on section 78 (c) of the Indian Trusts Act 
(IX of 1882) which was relied on.by the re- 
spondents. That section applies. only to a 
trust solely for the payment of debts. The 
point would have been a.valid plea if the 
Official: Receiver had made goodhis conten-. 
tion: that -the trust-deed must be interpret- 
ed merely as a trust- deed for payment of 
debts. 

Another issue GEN Was: 

Issue No. 4. Is the suit not maintainable 
in the absence of any prayer for. possession ? 

It is obvious that the trustees (or any 
persons as should be appointed in ‘the 
absence of trustees) and not the plaintiff are 
entitled to possession, so that the plaintiff 
could not ask for possession. It ‘is unneces- 
sary to refer the case for a finding on this 
issue. 

The nextissue that was not decided was: 

Issue No: 5. Are defendants Nos. stoë 
entitled to the benefit of the provisions of 
section 41, Act IV of 1882? 

It has been stated. by the appellant’ S 
Counsel that this section, which is in.the 
nature of an estoppel, cannot be invoked 
against. the plaintiff, inasmuch as he was 
a minor and only a-beneficiary and eo could 
not give his consent, express, or implied, 
to any transfer. This point, however, 
has not been argued before us, and »e think 
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it would be fair to refer the issue for decision. 

Another issue not decided was : 

Issue No, 6. Is the plaintiff estopped from 
‘denying Shafiq-uz-Zaman’s absolute -pro- 
prietary title to the property in suit at ‘the 
R of the transfers to defendants Nos. 5 

o 8: 

This apparently. refers to paragraph 26 

of ‘the written statement of defendant No. 
11 -where estoppel-is- pleaded independently 
of section 41 of the Transfer of Property 
Act. ‘We are unable to decide this issue: 
; Accordingly, we remand this case under 
O. XLI, r. 25 for the decision of ‘issues 
Nos. 5 and-6. No further evidence need 
be taken. The record should be returned 
. With-the -lower Court’s findings in two 
months. Fourteen days from the date 
of the findings will be given for objections. 
osts will abide the result. 

It was represented by Sir Henry-Stanyon 
.on behalf .of defendant No. r that, from 
‘the proceedings in another Court, it appear- 
-ed'that the appellant was not a minor at 
‘the date of ‘the institution of this suit. 
-There is, however, no evidence in the re- 
-cord of this case to-support this and we- are 
not prepared at this stage to take the matter 
up. The defendant should „have raised 
the point in the lower. Court and have had 
the -plaint amended. Even if the plaint- 
if should have sued in person itis no ground 
or the dismissal  .of this -appeal—See 
Taqui fan v. Obaidulla (8). 
c! NeR, Case reminded. 
: (8) 2r C. 866; ro Ind. Dec. IN. 8$.) £209. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE- NO. 1818 
OF 1910. 

June: 15, 1922. 
Present -—Justice Sir Thomas Richardson, 
Kr., and Mr. Justice Suhrawardy> 
ALI MOHAMMED’ AND OTHERS— 
PLAINTIFFS—APPELLANTS _ 


t 


Versus 
SHEIKH KATU AND OTHERS— DEFENDANTS 
--RESPONDENTS. . 


Easement — Customary right of way—Proof, nature 
of— Immemorial user—Lost grant-—Presumption— 
Limitation Act (I X of 1908), s. 26, application of 
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Civil Procedure . Code (Act V of 1908) 0. 
I, v. 8— Represeniative suit—Pleadings— Finding 
of fact based on wrong view of law——Second appeal. 

In a suit to establish a customary right of way 
the evidence must be sufficient to show that the 
right has been openly enjoyed for such a length 
of time as suggests that, originally, by agreement 
or otherwise, the usage had become a customary 
law of the locality. [p. 266, col. 2.] 
‘ When a right of this. kind is disturbed, a remedy 
may be sought by means of a representative suit 
under O. I, r. 8 of the Code of Civil Procedure. fp. 
265, col. 2.] 

Chunilal v. Ram Kishen Sahu, 15 C 460 (F. Bi 
12 Ind. Jur 425; 7 Ind. Dec. (N. s.) 892, referred to. 
. A right of way based on custom is established 
by proof of the custom, and it is not necessary that 
there should be evidence from which a lost grant 
may be presumed. Moreover, it is not necessary 
that the custom should be traced for the whole 
time necessary to make it immemorial, whatever 
that time may be. Ip 265, col. 2.] 

Kuar Sen v. Mamman, 17 A. 87; A. W. N. (1895) 


10;8 Ind. Dec. (N.s) 381, Mohidin v. Shivling- 


appa, 23 B. 666 at p. 671; Ir Bom. L. R. 170; 12 
Ind. Dec. (N. S.) 445, Palaniandi Tevan v. Puthiran-. 
gana Nadan, 20 M. 389; 7 Ind. Dec. (N. $) 277, 
referred to. i 

"Where a right claimed is a customary tight of 
way, it is not dn easement in the legal sense of that 
term. But even if it were, it is not necessary for 
the plaintiff claiming a right of way as an easement 
to rely on the provisions of section 26 of the Limi- 
tation Act, if the existence of the right can, be 
otherwise established. [p. 265, col. r.] 

The doctrine of lost grant is applicable to private 

rights claimed by prescription. It is inapplicable 
to a right claimed on the basis of immemorial 
custom; the local understanding or agreement or 
practice which comes to be a local law or custom ` 
is nota grant. In-the case of a custom its legality 
depends on such considerations as its reasonableness 
and its certainty. [p. 266, col. 2; p. 267, col. 1.] 
' Aséo the length of user or enjoyment which must 
be proved before a local custom may justifiably be 
inferred, if the existence of the custom depends 
on oral evidence, and the user or enjoyment is 
taken back as far as living memory can be expected 
to go, then, in the absence of rebutting evidence, it 
is not unreasonable to say præsumitur retro ox to 
infer an immemorial enjoyment of the right, or say, 
in Bengal, an enjoyment from the. time of the Per- 
manent Settlement. In other words, on such evi- 
dence being adduced in support of the custom the 
burden of proof is shifted and it is for those who 
deny the existence of the custom to adduce rebut- 
ting evidence. [p. 267, col. 1.] 

If the evidence shows that a particular right 
has been openly enjoyed as of riget for a consider- 
able period, say 30 or 40 years, the burden of-nega- 
tiving the right claimed is on those who deny 
its existence. (p. 267, col. r.l 


A High Court, in second appeal, is competent 
to interfere with the decision of the lower Appel. 
lale Court on a question of fact where the latter 
approached the evidence in a way,to which excep- - 
tion Se properly be taken in point of law. [p. 26 5 
col. 1. l ur 
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Second appeal against the decree of theSub- 
ordinate Judge, First, Court, Sylhet, dated 
the roth June 1919, reversing that of 
the Munsif, First Court at Maulvi Bazar, 
dated the 15th March 1918. 

Dr. Sarat Chandra Basak (with him Babu 
Hemendra Kumar Das), fot the Appellants.— 
The Plaintiffs are the Appellants. The 
appeal arises out of a suit for declaration 
of a right of way. The First Court decreed 
the suit. On appeal that decree has been 
reversed. We claim the right as being 
based upon custom. The learned Sub- 
ordinate Judge says, it was incumbent 
upon the plaintiffs to prove that the way 
was created by grant or otherwise. He 
further says that user for a long time of 
which no history is traceable would raise 
‘the presumption of such a grant. I submit 
this view is entirely erroneous in law. I 
submit a right based on custom is estab- 
lished by proof of ` such custom. It 
has got nothing to do with grant or 
anything else. I submit the decisions 
of the Indian High Courts support 
my contention. . Refers to Kuar Sen 
v. Mamman (1), Mohidin v. Shivling- 
appa (2), Palamuandi Tevan v. Puthiran- 
gonda Nadan (3) Kurupam  Zamindar 
v. Merangi Zamindar (4). In the last 
case 18 years’ user was held to be sufficient. 
Refers to  Ponnusawmi Tevar vw. Col- 
lector of Madura (5) where only x2 years’ 
user was held to be enough to raise the 
presumption. See also Chunilal v..Ram 
Kishen Sahu (6) , Rajrup Koer v, Abul Hos- 
sein (7). I submit the doctrine of lost grant 
is applicable to private rights claimed by 
prescription. It does not apply to a cus- 
tomary right. On the question as to 
whether an alternative claim based on sec- 
tion 26 of the Indian Limitation Act and 


(1) 17 A. 87; A. W. N. (1895) ro; 8 Ind. Dae, 
(N. S.) 381. 

(2 23 B. 66$ atp. 671; I Bom, LR 170; 12 
Ind. Dec. (N. S.) 445. 


Dec. (N. $.) 89 l 

(o 6C. 394 (P. C; 7 C. L. R. 529; 7 I. A. 240; 
4 Shome L. R. 7; 4 Sar P. C. J. 199; 3 Suth. P, C. J. 
815; 4 Iud, Jur. 530; 3 Ind, Dec. (e, ei 257. 
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on customary right could be made: See 
Achul Mahta v. Rajun Mahta (8), Eshan 
Chandra Samanta v. Nil Mont Singh (9), 
Sttab Rai v. Dubal Nagesia (10). The case 
should be remanded. ` 

Babu Brojo Lal Chakraborty (with him 
Babu Benoyendra Nath Palit), for the Re- 
spondents.—The appealis concluded by find- 
ings of fact. The Judge has considered the 
evidence insufficient to raise the presump- 
tion. ‘The requisites of a valid custom have 
not been proved. Refers to Kuar Sen v. 
Mamman (I). No alternative claim can 
be made. 

Babu Hemendra Kumar Das, replied in 
brief. 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar. 
JUDGMENT. 

Richardson, J.—This is an appeal from 
the decree of the Subordinate Judge of 
Sylhet, dated the roth June 1919, revers- 
ing the decree of the Munsif of Maulvi 
Bazar, dated the 15th March 1918. The 
plaintiffs in the suit claimed on behalf of 
themselves and other inhabitants of the 
villages of Narainpasha, Paschim Atghur 
and Jatrapur a right of way leading, roughly, 
from these villages on the north to a tract 
of land on the south, known as Hail Hoar, 
which the learned: Munsif describes as 
“the public pasture ground." The plain- 
tiffs duly obtained the leave of the Court 
to bring the suit under O. I, r. 8 of the 
Code of Civil Procedure. In view of the 
Order we are about to make, by which the 
case will be remanded to the lower Appel- 
late Court, I desire to intimate at once 
that nothing which I may say in the course 
of this judgment is intended to express 
any opinion at all on the merits one way 
or the other. 

The controversy relates to the southern 
part of the way which the plaintiffs des- 
cribe and claim. The northern part of 
the way is called, according to their case, 
Gorakandi’s Dara. The portion in the cen- 
tre is called Dwiguner Dara, and then comes 
the portion on the south in respect of which 
the dispute has arisen known as Bhater 
Dara or Bhater Khal. That portion of 


(8) 6 C. 812: 3 Ind, Dec. (N. S.) 525. 
(0 35 C 85r. 
Qo) 6 C. Is J. 218. 
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the way lies between F and Gon the Com- 
missioner’s map as corrected by the learned 
Munsif who made two visits to the locality 
at the request of the parties, one in Decem- 
ber 1917 and one in January 1918, The 
learned Munsif made notes of his two local 
inspections and these notes are on the 
record. The learned Munsif, therefore, 
having seen the lie of the land, was in a 
position to understand and appreciate the 
bearing of the evidence adduced before 
him by the parties. 

In the result, he came tothe conclusion 
that the right of way claimed had been 
established and he made a decree in the 
plaintiffs’ favour. 

In the lower Appellate Court the learned 
Subordinate Judge reversed this decree 
on the ground, to use his own words, that 
the evidence on the record was not in his 
opinion “at all convincing to establish a 
user competent to establish a right of way 
by grant or otherwise." 

Now, thereis no doubt that the  ques- 
tion at issue is in essence a question of 
fact and if we were not of opinion that the 
learned Subordinate Judge approached the 
evidence ina way to which exception may 
properly be taken in point of law, we 
should, of course, have no jurisdiction to 
interfere in second appeal. 

The point of law which arises turns on 
the nature of the right claimed and the 
nature of the evidence by which such a 
tight is capable ef being supported. The 
right claimed is a customery right of way. 
It is not an easement in the 
legal sense of that term. But even if it 
were an easement, it was not necessary 
for the plaintiffs to rely on the provision 
of section 26 of the Limitation Act, if the 
existence of the right could be otherwise 
established. No fault, therefore, can be 
found with the observation of the learned 
Subordinate Judge that “ plaintifs did 
not claim the right of way as a prescriptive 
tight acquired under section 26 of the 
limitation Act." So far he correctly un- 
derstood the position. 

As to customary rights of way, in the 
judgment delivered by Wilson, J., for the 
Full Bench in Chunilal v. Ram Kishen 
Sahu (6), such rights of way and other 
sunilar customary rights are distinguished, 
on the one hand, from the corresponding 


INDIAN CASES, 


265 


private rights (vested in particular 
individuals or in the owners of particular 
tenements) which “commonly have their 
origin in grant or prescription " and, on the 
other band, from public rights in the full 
sense, the source of which “ is ordinarily 
dedication." Those rights which, having 
their origin in custom, belong to certain 
classes of persons or certain portions of 
the public such as the inhabitants of a vil- 
lage are customary rights. “It is specially 
important," says the learned Judge, “that 
this class of rights should be clearly under- 
stood and borne in mind in a country like 
India, where interests of the most essential 
importance depend'*-upon custom." Further 
on the learned Judge recognizes that where 
a right of this kind is disturbed a remedy 
may besought by meaus of a representative 
suit such as the present, and there is no 
dispute now that such a suit as the present 
is maintainable. 

The suit, then, is properly framed. The 

right set up is attributed to the force of a 
local custom, and the next question is, what 
is the nature of the evidence by which such 
a tight may be established? Dis at this 
point that I find a difficulty in the judgment 
of the learned Subordinate Judge. At 
the commencement of his judgment he 
says this :— 
- “The plaintiffs claimed the right of way 
over the disputed land as part of a village 
road and used for a period of more than 
roo years or, in other words, from time 
imsnemorial. The defendants having de- 
nied the plaintifs right of way, it was 
incumbent upon the latter to prove that 
the way was created by grant or otherwise. 
User for a long time of which no history 
is traceable would raise the presumption 
of such a grant." 

Then comes the sentence which I have 
already quoted, that “the evidence is not 
competent to establish a right of way by 
grant or otherwise." 

Now, a right based on custom is established 
bv proof *of the custom and it is not 
necessary that there should be evidence 
from which a lost grant may be presumed. 

Moreover, it is not necessary, in my 
opinion, that a custom should be tracedback 
for the whole time necessary to make it im. 
memorial whatever that time -may be, 
which 1 understand is what the learned 


] f 


266 
ALI MOHAMMED V. SHEIKH KÁTU. 


Subordinate Judge means when he. insists 
om evidence of ‘user for a long time of 
which -no history is. traceable.’ 

. The matter is adverted to in a passdge 
in the judgment of Sir John Edge, C. J., 
and Banerjee, J., in Kuar Senv. Mamman 
(1) which has received the concurrence 
of the Madras High Court in Palaniands 
Tevan v. Puthirangonda . Nadan (3) and 
of the Bombay High Court in Mohidin 
v. Shivlingappa (2). “ A local custom, ” 
the learned Judges say, “‘ to have the effect 
of excluding or limiting the operation of the 
general rules of law must be reasonable 
atid certain. A local custom, as a.general 
rule, is proved by-goód evidence of a usage 
which has obtained the force of law within 
the particular district, city, mohalla or 
village, or at the particular place, in respect 
of the persons and things whichit concerns, 
Where itis sought to establish a local custom 
by which the residents or any section of 
them of a particular district, city, village 
or place are entitled to commit on land not 
belonging to or occupied by then:, acts which, 
if there was: no such custom, would be acts 
of trespass, the custom must be proved 
hy reliable evidence of such repeated acts 
openly done, which have been assented and 
submitted to, as leads to the conclusion 
thatthe usage has, by agreement or other- 
wise, become the local law of the place in 
respect of the person .or things which it 
concerns, In order to. establish a cus- 
iomary right to do acts which would other- 
.wise.be acts of trespass: on the property 
of another -the enjoyment must have been 
as of right, and. neither by violence nor by 
stealth, nor by leave asked from time to 
‘time, We cannot in these Provinces apply 
the principle of the English Common Law 
that a custom is not proved if it is shown 
‘not to have been immemorial. To apply 
such a principle as we have been urged 
by the Counsel for the appellant to do, would 
. be to destroy many customary rights of 


modern growth in villages and other places.. 


The Statute Law of India does. nt prescribe 
any” period of enjoyment «during which, 
in order to. establish alocal custom, it must 
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be proved that a right claimed to have been , 


enjoyed as by local custom was enjoyed. 
And, in-our opinion, it would be inexpedient 
and.fraught with the risk of disturbing 
: perfectly- reasonable. and advantageous local 


of the present case. 


a customary law of the ‘locality. 


.tion. 
on the. basis of .immemorial custom: It 
is inaccurate and slipshod to speak of: the 
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usages regarded and observed by all con- 
cerned as customs to attempt to prescribe 
any such period." l 

-It is not necessary for us in the present 
case either to deny that locål customs in 
India may have a relatively modern :com- 
mencement and growth: orto go- with the 
learned Judges to the length of-saying that 
the principle does nêt apply in India that 
a Custom. is not proved if it is shown' not 
to have been immemorial.. In the result, 
the learned Judges held that the custom 
with which they had to deal had not been 
established, and perhaps what was -actually 
decided is to be found, stated negatively, . 
in the pessage which follows the passage 
which I have read, where the: learned 
Judges say :— 

"In' our opinion a Court should not 
decide that, a local custom, such as thatset 
up in this case, exists, unless the: Court is 
satisfied of its reasonableness and its cer- 
tainty as!to extent ‘and application, and 
is further satisfied be the evidence that 


‘the enjoyment of the riglit-was not by leave 


granted or by stealth or by force, and that 
it had been openly enjoyed for Such a 
length of time as suggests that. originally, 
by agreement or otherwise, "Che. usage had 
becoine a customary law of the place in 
respect of the persons and things which 
it concerned." 

These last words are the.words.on which 
I should desire to lay stress fot the purpose 
The evidence must 
be sufficient to show that the right “has 


been openly enjoyed for such: a length of. 


time as.suggests that, originally, by agree 
ment or otherwise, the usage had become 

Where, as it seems to me, the learned 
Subordinate Judge fell into error is, firstly, 


in supposing that the existence of the cus- 
tom depended on the presumption of a 


lost grant, and, secondly, in supposing that 
there must be direct and positive evidence ' 


.of the immemorial enjoyment of the right 
claimed. 


The doctrine of the lost. grant ‘is appli- 
cable to-private rights claimed by prescrip- 
It is inapplicable to a right claimed 


local’. understanding: or agreement or prac- 


-tice-which-comes to-be a local law or. custom 


e e 
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às a grant. The question of legal origin 
is only of importance where it is suggest- 
ed that the right claimed might have 
originated within the time of memory, 
whatever that time may be. In the case 
of a custom its legality, depends on such 
considerations as its reasonableness and 
its certainty and no one suggests that the 
right claimed in the present case is un- 
reasonable or uncertain. 

As to the length of user or enjoyment 
which must be proved. before a local 
custom may justifiably be inferred, perhaps 
no.definite rule can be laid. down. But if 
the existence of the custom depends on 
oral evidence, and-the user or enjovment 
is taken back as far ag living memory can 


be expected to go, . then, in the absence. 


of rebutting evidence, it is.not unreasonable 
to say, præsumitur retro or to infer an im- 
memorial enjoyment of the right, or say, 
in: Bengal, an enjoyment from the time of 
the Permanent Settlement. In other words, 
on.such evidence being: adduced in support 
of the custom the burden of. proof is shifted 
and it is for those who..deny the existence 
of the custom to adduce rebutting evidence. 
This they:inay do, for instance, by showing 
that the user which is.said to be a customary 
user as of .right originated in some way 
which displaces the theory of a customary 
right. 

I think the cases bear me out when I 
say that if the evidence is sufficient to show 


that a particular right of this kind has been 


openly enjoyed as of right for 30 or 40 years, 
or perhaps, for 20 years, I am not laving 
down a tule applicable to all cases, but it 
the evidence shows that the right has been 
enjoyed for a considerable period, say 30 
or. 40 years, then the burden of negativing 
the :right cldimed is on those who deny 
its existence. If that be correct, the stand- 
ard which the learned Subordinate Judge 
applied to the evidence for the plointiffs in 


the present case was too high. He imposed. 


on the. plaintiffs a heavier. burden than that 
which they ought to: bear. Referring to 
plaintiffs" witness No. 3 the learned Judge 
says that, “he spoke of the user for 30 or 
40 years only." The’learned Judge goes 
through the whole, of the evidence for the 


plaintiffs very much in that way. In no. 


case does. he- say .that he .disbelieves..any 
' particular witness, and the impression-which 


CASES. 


267 


the judgment leaves on my mind is that 
the learned Judge, without dishelieving the 
evidence for the plaintiffs, considered that 
evidence insufficient with reference to the 
standard which he had set up. -It is in 
that respect that, as it appears to me; the 
judgment “is: unsatisfactory and cannot 
stand. 

There is another minor point to which 
I may invite attention. Towards the end 
of his judgment, after he had dealt with 
the evidence, the learned Subordinate 
Judge says: E the condition of the locality 
irom C to E as marked by the learned 
Munsif makes thé existence of a pathway 
on that spot improbable. The beel bet- 


ween D and E shows that no pathway for 


walking can exist. The portion B to C is 
a channel and it too demolishes the theory 
started by:the plaintiffs." In my ‘opinion 
the learned Subordinate Judge has not 
dealt with the plaintifs claim quite in 
the shape and form in which it was advanced. 
The first prayer of the plaint shows that 
the plaintiffs asserted a right of way to be 
enjoyed “by driving their cattle over the 
same and by passing along the same with 
their cattle in Hemanla season and by ply- 
ing their boats along the same in rainy 
season, ' So, too, in paragraph 2 of the 
plaint itis said: — The residents of the 
northern quarters of Mouza Narain- 
pasha, Paschim Atghur and Jatrapur are 
greatly end indispensably in need of. driv- 
ing their cattle to Hail Hoar for grazing 
and of plying their boats in rainy season 
for carrying grass, after cutting the same 
from Hail Hoar." "There seems to be no 
question of two seperate ways, one a path- 
way and the other x water way. The 
case made is that the same way is a water 
way during part of the year and a pathway 
during the remainder. I -do not 
anderstand, therefore, how the Subordinate 
Judge draws an inference adverse to the 
existence of the right claimed from the 
fact that when the learned Munsif visited 
the locality in®December r917, T part. of the 
way claimed was under water and not 
suitable for walking upon. `I merely men- 
tion that as a matter to which when the 
case gces back attention may be directed. 

In my opinion, for the reasons I have set 
out, the judgment and. decree of the Sub- 
ordinate Judge should be set aside and. the 
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case remanded to the lower Appellate Court 
in order that the appeal thereto may be re- 
heard by such other Subordinate Judge 
as the District Judge may appoint. 

Costs will abide the result. 

Suhrawardy, J.—-I agree. 

B.N. Appeal allowed. 


BOMBAY HIGH COURT. 

ORIGINAL CIVI, JURISDICTION APPEAL 

No. 137 OF 1921. 
Surt No. 4063 oF 1921. 
March 16, 1922 
Present[—Mr. Justice Marten and 
Mr. Justice Fawcett. 
-Sır MAHOMED YUSUF AND OTHERS— 
DEFENDANTS-~APPELLANTS 
ër EIS 
HARGOVANDAS JIVAN—PLAINTIFE 
— RESPONDENT. 

Muhammadan Law—Swuccession— Bombay Halai 
Memon —M uhammadan | Will — Executor's power to ` 
sell without obtaining Pobate— Heirs, consent of, 
whether necessary—Probate and Administration Aci 
( V of 1881), s. go—Executor's power of disposition. 
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Succession to the estate of a Bombay Halai 
Memon isgoverned by the Sunni Muhammadan 
Law. [p. 268,.col. 2,] 

Mahomed Haji Abuv. Khatubai, 5t Ind. Cas. 
513; 21 Bom. L. R. 85 at p. 87; 43 B. 647, followed, 

An executor derives his title from the W#l aud 
not from the Probate. [p. 270, col. 2] 

Where there is no restriction in the Will, the 
executors of a Muhammadan Will can validly sell 
and convey their testator'seimmoveable property 
without first taking outa Probate or else obtain- 
ing the consent of all the heirs. [p. 271, col. 2.] 

Shaik Moosa v. Shaik Essa, 8 B. 241; 8 Ind. 
Jur. 571; 4 Ind. Dec. (N. 8.) 534, followed. 

Kurrutulain | Bahadur v. Nuzbat-ud-dowla 
Abbas Hossein Khan 32 I. A. 24437 Bom. L. 
R. 876;.9.C. W. N. 938; 1 C. L. J. 594; 33 
C. 116; 15 M. I. J. 336; 2 A. L. J. 758; 8 Sar. 
P.C. J. 839 (P.C, distinguisehd. . 

Even where the Probate is granted, the exe- 
cutors can sell Without the consenteof heirs and the 
purchaser will get a good title. If the heirs have 
any  grievance, their remedy is against the 
executors and not àgainst the purchaser. [p. 272, 
col. 1.] 

Venn E Fuyze’s Contract, In ve, (1894) 2 Ch. 
rot: 63 L. J. Ch. 303; 8 R. 220; 70 L. 312; 42 W, 
R. 449, Tangueray-Willaume E Landau, In ze, 
(1882) 20 Ch. 455; 51 L. J. Ch. 434; 46 L. T. 542; 
30 W. R. 801; Goka/das Gopaldas v. Rambaksh 
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Seochand, 11 I.A, 126; to C. 1035; 8 Ind, Jur. 396] 
4 Sar. P. C. J. 543; 5 Ind. Dec. (N. s.) 692 (P. C.), 
Scott and Álvarez's Contract, In re, Scott v. Alvarez, 
(1895) 2 Ch. 603; 64 IL. J. Ch. 821; 12 R. 474; 73 

, T. 43; 43 W. R. 694, referred to. 

‘In the case of testate succession to the estate of 
a Muhammadan, until the shares of heirs are ascer- 
tained, the executor is prima facie entitled to 
exercise his wide powers of disposition under sec- 
tion 9o of the Probate and Administration Act, 
[p. 271, col. 2.j 
*" Appeal from the decision of Macleod, 
C. J., on an Originating Summons. 

Sir Thomas Strangman, Advocate-General, 
for the Appellants. } 

Mr. B. J. Desat, for the Respondents. 

J UDGMENT. 

This appeal raisés a short 
but important point on a Vendor and. Pur- 
chaser Summons, viz., whether the executors 
of a Muhammadan Will can validly -sell 
and convey their testators immoveable 
property without first taking out Probate, 
or else obtaining the consent of all the heirs. 

The testator was a Bombay, as opposed 
to a Kathiawar, Halai Memon. Conse- 
quently, the succession to his estate is 
governed by Muhammadan Law: Mahomed 
Haji Abu v. Khatuba: (xy: and that law 
is Sunni Muhammadan Law. He made a 
Will on the 5th November 1920 some 
twenty-four hours before his death. That 
Will is exhibited to the joint affidavit of 
the three attesting witnesses sworn on the 
30th September 1921 which we have ad- 
mitted in evidence in this Court. 

The Will, after appointing the appellants. 
to be his executors and trustees and guard- 
ians of his two infant daughters, directed 
his trustees to pay his debts and funeral 
and testamentary expenses and a certain 
sum for funeral and religious ceremonies. 
The testator further directed his trustees 
to collect and get in all his estate, and there- 
out pay one-third to charity as therein 
mentioned, and divide the remaining two- 
thirds amongst his heirs according to 
Muhammadan Law. "Theheirsofthetestator 
are his above two daughters and his father. 

On the rst September  r9g2r certain 
Falkland Road property belonging to the 
testator's estate was sold by aucticn by the 
appellants to the respondent for Rs. 2,660,000 





E e Ind. Cas. 513} 21 Bom, I, R, 85 at p. 87 
647. 
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of which Rs. 66,500 was paid as deposit. 
The conditions of sale set out the posi- 
tion clearly and fairly, apart from the 
mortgage which I will mention later. 
They showed that the appellants were 
selling as executors of the Will of a 
Halai Memon testator, and would con- 
vey as such. They expressly provided 
that the purchaser should not be entitled 
to call upon the vendors to apply for Pro- 
bate. They gave a list of the title-deeds 
other than the mortgage, and proper faci- 
lities for inspectiug them. And they ex- 
pressly provided that the purchaser should 
accept the vendor's title as disclosed by 
the said deeds and documents and should 
take the property with such title only as 
the vendors could give. 

The purchaser signed the usual auc- 
tion memorandum of sale and thereby 
agreed ¿nier alia to complete the purchase 
according to the said conditions, and in all 
other respects fulfil the said conditions. 

On the r7th September the purchaser de- 
livered some thirteen requisitions, some of 
which, at any rate, were clearly barred by 
the conditions of sale. Requisition No. x, for 
instance, asked questions as to the title prior 
to the 4th July 189r which were expressly 
barred by conditions Nos. I2 and 16. 
Requisitions Nos. 4 to 9 objected in effect 
that the vendors could not sell without the 
concurrence of the heirs or a grant of 
Probate. 

On the 24th September the vendors 
replied, stating that under condition No. 18, 
the purchaser was bound to accept the title 
and was not entitled to make any requisi- 
tions, and that accordingly they answered 
the requisitions without prejudice to their 
rights. Then followed full answers to the 
requisitions. Answer No. 12 stated that there 
was an outstanding mortgage for one lac 
which would be re-conveyed prior to com- 
pletion. 

On the 26th September rg2r the pur- 
chaser took out the present Originating 
Summons to determine the main points in 
dispute. It was heard by the learned 
Chief Justice in Chambers on the Ist Octo- 
ber , and decided in favour of the purchaser. 
Unfortunately, we have no note of his 
judgment, if any. The note taken by the 
Judge’s clerk runs as follows :— 

“P, C, There is flaw in the title, which 
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can be cured by all the heirs scining in the 
conveyance, ”’ l 

“Question 1: Considering the provi 
sions of Muhammadan Law the prop 
erty has not vested in the executors, 
and one cannot say whether this property 
is included in the one-third which the exe- 
cutors can dispose of without consent of 
heirs. If the heirs don’t join the 
plaintiff is entitled to his earnest money 
with interest at six per cent. Each party 
to pay his own costs, " 

The formal order as drawn up follows that 
note, and from that order the present 
appeal is brought by the vendors. Under 
the Chancery practice such an appeal could 
not be presented against the decision of 
a Judge in Chambers, unless either (a) he 
had certified that the case had been fully. 
heard in Chambers, or (6) there had been 
a motion before him in Court to discharge 
his order made in Chambers. Unfortu- 
nately for the parties, that practice does 
not prevail here, and, accordingly, we are 
deprived of the great advantage which 
we would otherwise have had of a reasoned 


` judgment from the Chief Justice on a point 


which is of importance not only to the 
present litigants but also to the Muham- 
madan community at large. 

Turning first to the facts, we are of opi- 
nion that for the purposes of the present 
appeal, the document Exhibit A to the 
joint affidavit I have referred to must be 
taken to be the last Will of the testator. 
Not only is its execution deposed io in the 
joint affidavit, the purchaser’s own  plaint 
is founded on its being the last Will; and so 
are the conditions of sale. Next, it is clear 
that under that Will the appellants are his 
executors. 

Turning next to the Probate and Adminis- 
tration Act, 1681, section 2 provides that 
Chapters II to XII (inclusive) of that Act 
are to apply in the case of every Muham- 
madan such as the present testator. Chapter 
II opens with section 4 which enacts that 
the executor°is “the legal representative 
for all purposes, ” and that “ all the proper- 
ty of the deceased person vests in him as 
such.” Section 90 (1) and (2) in Chapter 
VI runs as follows :— 

“go (i. An executor or administrator 
has, subject to the provisions of this sec- 
tion, power to dispose, as he thinks fit, 
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Of ail or any of the property for the time 
being vested in him under section 4. 

)*2, The power of an executor to dispose 
of immoveable property so vested in him 
is subject to any restriction which may be 
imposed in this behalf by the Will appoint- 
ing him, unless Probate has been granted 
to him and the Court which granted the 
Probate: permits him by an order in writ- 
ing notwithstanding the restriction, to 
dispose of any irnmmoveable property specified 
in the order in a manner permitted by the 
order. ” 

It will be observed that this section was 
substituted for the original section 9o by 
section 14’of the Probate and Adminis- 
tration Act, VI of 1889. | 

Taking sections 4 and 9o alone it would 
seem clear that Probate is unnecessary. 
In fact, section 90 (2) expressly contem- 
plates . that an executor may dispose 
of  immoveable property without a 
grant of Probate. But he is subject to 
any restriction imposed by the Will, and 
that restriction he must comply with unless 
he obtains Probate and gets an express 
order of the Court overriding it. It is’ 
. not, however, contended, and could not 
be contended, that the present Will contains 
any such restriction. 

So, too, section 92 expressly provides for 
Probate if only one of the executors is to 
act. It contains no such restriction when 
all’ the executors are acting as here. 

What necessity is there, then, ju the 
present’ case for the executors to take out 
Probate.?' In the first place, the Probate 
and Administration Act contains no sec- 
tion corresponding to ‘section 187 of the 
Iüdian Succession ` Act, 1865, which pro- 
videsthatno rightas executor can be estab- 
lished in any Court unless Probate be first 
granted. Nor was that an unintentional 
omission of the Legislature. That point 
was cárefully: considered and the. histoty 
of the previous legislation was fully 
discussed im Skaik . Moosa- v. Shaik 
Essa (2), where the eventual finding of 
the Court was that the Probate and. Ad- 
ministration Act enabled an executor of 
a Muhammadan Will to establish his right 
in a Court of Justice without taking out 
Probate. 

(2) 8 B241; 8 Ind. Jur. 571; 4 Ind. Dec. (N. ei 
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If, then, he can. do that, why cannot he 
sell under section 90? The respondent's 
answer is that under section: i2, it is the 
Probate which establishes the Will from 
the death of the testator and renders valid 
all intermediate acts of the executor as such, 
and that under section 59.itis the Probate 
whichis to be conclusive as to the represen- ` 
fative title of the executor. Taking the 
Act, therefore, as a whole, they say 1t con- 
templates the necessity tor: Probate. 

To a large degree these arguments are . 
concluded by. the judgment and reasoning of 
Sir Charles Sargent in Shaik Moosa's case 
(2) with. which I respectfully concur. As 
regards section 12,.it is a commonplace of 
English Law that an. executor derives his 
title from the Will and not from the Probate 
(see Halsbury, Volume XIV, pages 144,- 145). 
Accordingly, in Shatk Moose’s case (2) the 
learned Judge says at page’ 254 :— 

“The section appears to! us to be intend- 
ed to be a condensed statement of the Eng- 
lish Law, which regards : Probate as the 
atithenticated evidence of the Will itself 
from which the executor derives his title, 
and by virtue of which the property of the 
testator vests in him from the death of the 
testator." ' 

'Then, at page 255, after quoting section 
4, the learned Judge describes it as 
“a provision which enables: the executor 
before Probate to give a valid dis- 
charge to the debtor, and places him in the 
same position in that respect as an exe- 
cutor.by English Law." . 

It is true that section 59 is not expressl 
mentioned, but, in my judgment, that 
section carries the matter very little fur- 
ther. Itis, of course,of importance, because 
it: provides im effect that! Probate is to be 
conclusive evidence of the:executor's title. 
But it does not negative his title in the 
absence of Probate, for that title is, as I 
have said, derived from the, Wil. Even 
under an open contract, I doubt whether 
the purchaser could require Probate. For 
instance, under English Law, prior to the 
Land Transfer Act, 1898, a purchaser from 
a devisee of real estate could not require 
the Will to be proved: in equity against the 
heirs-at-law, except under spectal circum- 
stances (see Dart's Vendors and’ Purchasers, 
7th Edition, Volume I, page 359): How- 
ever that may. be,—and I decide nothing 
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of anopen contract. The purchaser has 
bought subject to special conditions which 
expressly debar him from obtaining this 
best proof. He must, therefore, fall back 
upon an inferior proof, viz., that of the 
existing affidavit and be content with that. 

'Two' other cases were cited to us, 
viz., Kurrutulain Bahadur wv. | Nuzbat- 
ud-dowla Abbas Hossein Khan (3) and 
Sakina Bibee v. Mahomed Ishak (4). 
In the former case the whole point was 
whether Probate estopped the heirs of a 
Muhammadan testatrix trom claiming, as 
against a third party, moneys which he 
had obtained by undue influence from the 
testatrix, of whose Will he was appointed 
executor. Their Lordships held that there 
was no such estoppel. The executor when 
he had realised the estate was a bare trustee 
for the heirs as to two-thirds, and an 
active trustee as to one-third for the 
purposes of the Will. The heirs quoad 
those two-thirds were claiming not 
under the Will but adversely to it, and 
consequently could not be.estopped from 
claiming two-thirds of the money which 
the executor had improperly obtained from 
the testatrix in her lifetime. Their Lord- 
ships had not to consider there the effect 
of an unproved Will. Still less had they 
to consider an executor's power of sale. I 
decline, therefore, to regard the case as a 
decision that Probate of a Mohammadan 
Will is essential. ` 

In: Shine Bibee's case (4) the actual de- 
cision of Mz. Justice Pugh was that there 
is no provision in law rendering it obliga- 
tory in the case of a Muhammadan Will to 
take out Probate, and that accordingly 
it is admissible in evidence notwithstanding 
that no grant of Probate has been obtained. 
In that decision I respectfully concur. But 
the learned Judge proceeded to consider 
what would be the position in law of 
such an executor, and the conclusion which 
he arrived at was thut the executor would 
occupy the same position as that before the 
Probate and Administration Act, 1961, oz. 
that of a mere manager or agent. This 
conclusion seems to be obiter, for the only 
point for immediate decision was whether 

(3) 32 I. A. 244; 7 Bom. L. R. 876; 9 C. W. N. 
938; 1 C L. J. 594; 33 €. 116; 15 M. L. J. 336; 2 
A. L. J. 758; 8 Sar. P. C. ]. 839 (P. C). 

(4) 8 Ind. Cas. 655; 37 C. 830; Let. W. N. 185. 
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the Will was admissible in evidence. - But, 
however this may be, and with all respect 
to thelearned Tudge, I am quite unable to 
agree with this conclusiog.. On: the 
contrary, 1 think the position.of a Muham- 
madan executor is governed by the Pro- 
bate and Ádministration Act, 188x, whether 
or no he takes out Probate. Thus, as stated 
by Sir Charles Sargent in. Shaik Moosa’s case 
(2) at page 254, “ the. object seems to have 
been to frame an Act which would be applic- 
able to all natives of this country, whilst 
leaving the existing law as to those Hindus, 
to whom, the Hindu Wills Act applied, 
untouched, ” and at page 256, “since the 
passing of Act V of 1861 the powers: of 
Muhammadan executors in cases in which 
that Act applies are no longer determined 
by Muhammadan Law, but by the provi- 
sions of that Act. ” , 
In the result, therefore, I am of opinion 
that, under section 4, the suit property vest- 
ed in the appellants, and could be.sold and 
conveyed by them under section 9o, and 
that no grant.of Probate is necessary either 
under section I2 or section 59 or otherwise. 
It remains to consider one further point, | 
Assuming Probate be granted, could the 
executors even then sell without the con- 
sent of the heirs? From the short. note 
before us, this would seem to be the diff- 
culty which was present to the mind of 
the learned : Chamber Judge. "The: point 
has not been pressed before us and, in my 
opinion, the' apparent difficulty disappears 
on investigation. The present is a case 
of testate succession and not of an intes- 
tacy. Executors have been appointed and, 
consequently, the®right of the heirs is not 
to an aliquot two-thirds of all the  testa- 
tor’s assets at his death. The debts and 
funeral expenses, etc., have first to-be paid, 
and. then the estate realised, and it is only 
to two-thirds of such het assets that the heirs 
are entitled [see Kurrutulain Bahadur 
v. Nuzbat-ud-dowla Abbas Hossein Khan 
(3)]. Consequently, until, such  two- 
thirds are “ascertained, the executor 
is prima facie.entitled to exercise his wide 
powers of ‘disposition under section go, 
In the present case the auction sale was 
effected within the executor's.year. Fur- 
ther, it is clear that there are some debts, 
for thé answer to requisition No: 12 shows 
the existence of a mortgage of one lac. `- 
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Under English Law a purchaser of lease- 
holds would get a good title from an exe- 
cutor and would not be entitled to ask for 
-proof of debts [see Venn & Furze's Contract 
In ve (5)) Nor would he, if the execu- 
tor was selling freeholds under a charge of 
debts and legacies, unless over twenty years 
had elapsed from the testators death [See 
Tanqueray-Willaume & Landau, In re (6)]. 
And now, since the Land Transfer Act, 
1898, has vested realty in executors, sub- 
stantially the above rule, as regards lease- 
holds applies also as regards freeholds, 
whether or no there is a charge of debts. 
So, too, in the present case I have no 
doubt that the purchaser will get a good 
title from the executors, and cannot be 
disturbed by the heirs. If the heirs have any 
grievance their remedy should be against 
the executors, and not against the pur- 
chaser. But, probably, as an additional 
precaution, an English conveyancer would 
advise the purchaser to have the existing 
mortgage kept alive rather than re-convey- 
ed [see Halsbury, Volume XXI, page 323 
and Gokaldas Gopaldas v. Rambaksh Seo- 
ehand (7)]. Under the above circumstances, 
it is unnecessary to consider the effect of 
.the special conditions of sale, nor whether 
on the face of those conditions the pur- 
chaser could in any event recover his de- 
posit [see Stott and Alvarezs Contract: 
In ve, Scott v. Alvarez (8)]. 
In my judgment the respondent has 
been wrong throughout, and accordingly 
this appeal should be allowed with” costs 
here and below. The formal questions in 
the Originating Summons should be answer- 
- ed asfollows:—1, 2 and 3$ yes, subject to the 
mortgage referred to in the vendor's ans- 
wer No. 12 being re-conveyed or transferred; 
4 and 5, No. 
Fawcett, J.—I agree and have very little 
to add. The view taken by this Court in 
Shaik Moosa v. Shaik Essa (2) has been 
followed by the Calcutta and Madras High 
Courts in Sana Brbee v. Mahomed Ishak 


(s) (1894) 2 Ch. ror 63 L. J. Ch. 303, 8 R. 220; 
go L. T. 312; 42 W. R. 440. l 
(6) (1882) 20 Ch. 4065151 L. J. Ch. 434 ; 46 L. 
T. 542; 30 W. R. 801. 
1x 1. A. 126; 10 C. 1035 ; 8 Ind. Jur. 396; 4 
Sar. P. €. J. 543; 5 Ind. Dec. (N. $.) 692 (P. C.). 
(8) (1895) 2 Ch. 603; 64 L. J. Ch. 821; 12 R. 
474 ; 73 L. da 43 $ 43 W. R. 694. H H 
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(4) and Ganapathi Aiyar v. Sivamalai 
(9) respectively. Section 90 of the 
Probate and Administration Act, 188r, 
is, in my opinion, conclusive as to the power 
of the executors to sell the immoveable 
property in question and give a good title 
to the purchaser. 

It is interesting to notice that, originally, 
this section 90 gave much less extensive 
poWers to executors to deal with the testa- 
tor’s property than those now conferred, 
and made the consent of the Court neces- 
sary to every disposition of property by 
him unless Probate was taken out and the 
executor exempted by the Court from the 
necessity of obtaining such consent. The 
present section was substituted by the 
Amending Act, VI of 1889, and the change 
was, therefore, deliberate, In the present 
case there is no restriction in the Will on 
the power of the executors to dispose of 
the immoveable property, so it is quite 
unnecessary under the terms of that sec- 
tion for the executors to take out Probate. 
I may further refer to Shri  Beharilaljgt v. 
Bat Rajbat (xo) and Indra Chandra 
Singh, In the goods of (xr) which lay down 
that, in the absence of any restriction in 
the Will, section 9o gives full power to an 
executor to sell immoveable property as 
if he were the owner. I do. not think 
this view is in any way weakened by the 
Privy Council decision in Kurrutulain 
Bahadur v. Nuzbat-ud-dowla Abbas Hossein 
Khan (3), for, in that case their Lordships 
recognised that an executor of a Muham- 
madan testator’s Will can realise the estate 
of the deceased under section 9o of the Pro- 
bate and Administration Áct, though the 
testator can only deal with one-third of the 
property and the remaining two-thirds 
passes to his heirs, whatever the terms 
of the Will may be. They say (page 128*) : 

“ Thus the executor, when he has realised 
the estate, is a bare trustee for the 
heirs as to two-thirds, and an active 
trustee as to one-third for the purposes of 
the Will. " 


(ol 17 Ind. Cas. 4; 36 M. 5754 (1912) M. W. N, 
1112: 12 M. Le T. 207; 23 M. Lu- J: 300. 

(10) 23 B, 342; 12 Ind. Dec. (N. S} 227. 
_ (zr) 23 C. 580; 12 Ind, Dec. (N. S.) 386. 

* Page of 33 C.—[ Ed. ]. 
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The words '“ when he has realised the 
"estate " clearly show that their Lordships 
did not take a different view as to the 
power of the executor to sell in order to 
realise the estate. 

l.agree, therefore, in the answers and 
“the order proposed by my learned brother. 

N, K. Appeal allowed. 


CALCUTTA HIGH COURT. 
. APPEALS FROM APPELLATE DECREES NOS. 
I354 TO I373 AND I513 OF 1920. 
July 25, 1922. 
Present:-—-Justice Sir Asutosh Mookerjee, KI, 
l and Mr. Justice Chotzner. 
.ABINAS CHANDRA DAS AND ANOTHER— 
. APPELLANTS 
VELSUS 
MAJUB ALI CHOWDHURY AND OTHERS— 
RESPONDENTS. 
_ | Construction of document— Extrinsic evidence— 
Burden of proof—Entire evidence before Court— 
~ Question of onus immaterial. 

The construction of a document must depend 
upon the interpretation of all the terms of the 

, instrument, and, except in a case of ambiguity, 

_ extrinsic evidence would not be admissible. Each 
case must be considered on its own facts; in 
order to ascertain the effect of the document 
resort must be had to the terms of the document 
itself and to the whole circumstances so far as 
they can be ascertained. [p. 274, cols. x & 2.] 

North Eastern Railway v. Hastings (Lord), (1900) 

A.C. 260; 69 I. J. Ch. 516; 82 L. T. 429: 16 T. L. 
. R. 325, Hebbertv. Purchas, (1871) 3 P. C. 605; 7 
Moo. P. C..(N. 5.) 468; 40 L. J. Ecc. 33; 19 
W. R. 898; 17 E. R. 177, Secretary of State for 
India v. Narendra Nath Mütter, 61 Ind. Cas. 91; 32 
C. L. f. 402, Upadrashia Venkata Sastrulu v. Divi 
Seetharamudu, 51 Ind. Cas. 304: 46 I. A. 123; 30°C. 
L. J. 441; 17 A. L. J. 725; 37 M. L. J. 42; 21 Bom. 
L,R.925; 26 M. L. T. 175; 1o L. W 633; 24 C. W. 
N.129; 43 M. 166; 2 U. P. L.R. (P. C) 16 (P. C), 
Chidambara Sivaprahasa Pandara Sannadhigal v. 
Veerama Reddi, 68 Ind. Cas. 538; 31 M. I. T. 54; 
I6 L. W. 102; 45 M. 586; (1922) M. W. N. 749; 43 
M. L. J. 640; (1922) A. I. R. (P. C.) 292 (P. co 
referred to. 

When the entire evidence on both sides is once 
before the Court, the question of burden of proof 
does not arise ; the debate as to onus is then purely 
academical; the controversy has passed the state 
at which discussion as to the burden of proof is 
pertinent ; the relevant facts are before the Court 
and all that remains for decision is, what inference 
should be drawn from them. [p. 274, col. x.] 

Seturatnam Atyar v. Venkatachala Goundan, 56 
Ind. Cas. 117; 47 I. A. 76; 43 M. 567; (1920) M.W. 
N. 61; 27 M. L. T. 102; 11 L. W.. 399; 38 M I, J. 
476; 22 Bom. L.R. 578; x8 A; L. J. 707; 25 C. W, 
N.485 (P. C), referred to. 

Appeals against the decrees of the Special 


‘Judge, Noakhali, dated the 5th January 
18 


fixed 


1920, reversing those of the Assistant.Settle- 
ment Officer, Noakhali, dated the.30th Sep- 
tember rgr8. Dé 
Babus Ásiranjan Chatierjee and Satyendra 
Nath Mitra, for the Appellants. 
Babu D..L. Khastgir, forthe Respondents. 
. JUDGMENT.— These twenty-one ‘appeals 


. arise out of as many.applications; made by 


landlords under sections 105 and . 105A 
of the Bengal Tenancy Act, for settlement 


- of fair and equitable rent in respect of.the 


lands held by their tenants. In Ce Record - 
'of Rights, as finally published, entries had 
been made to the effect that each tenure 


` was held at a fixed rate of rent.; The tenants 


accordingly contended that the rents were 
not liable to enhancement. The Assistant 
Settlement Officer gave effect to this conten- 
tion, subject to the reservation that excess 
lands were liable to be assessed with addi- 
tional rent. Upon appeal, the Special Judge 
has reversed this decision, and has assessed 
fair and equitable rent, inasmuch as the 
tenures were, in his opinion, not held at rates 
of rent fixed in perpetuity. In. this Court, 
the decision of the Special Judge has been 


„assailed on a four-fold . ground, namely, 


first, that upon a. true construction of the 
grant in each case, it should have been held 
that the tenure was:held at a. rate of rent 
in perpetuity; secondly, that the 
tenants were entitled to the benefit of the 
presumption formulated in section go of the 
Bengal Tenancy Act; thirdly,. that’ the 
tenures were protected from enhancement, 
as they had been continuously in existence 
and had been held at a uniform rate of 
rent from a date anterior to the Permanent 
Settlement of 1793 ` and, fourthly, that if 
the rent was liable to enhancement, the 
provisions of section 7 of the Bengal Tenancy 
Act must be strictly followed. It is plain 
that if the first of these grounds be substan- 
tiated, the others do not require examinatoin. 

There is no controversy that the lands of 
the disputed tenures were originally com- 
prised in a revenue-paying estate which was 
permanently settled in 1793. The. pro- 
prietors defaulted, withthe result; that the 
estate was sold for arrears of revenue on the 
29th March 1834 when the Government 
became the purchaser. The lands were.. 
kept under the direct management of the 
Revenue Authorities from 1834 to.1861, when 
a permanently-settled estate was created in 
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favour. of the-predecessots of the present 
“plaiitifis. “In 836, while the lands were 
“under the direct management of the Révenue 
‘Authorities, settlements ‘were ‘made with 
tenure-holders who bad “been in occupation, 
in many ‘instances; ftom "before the date 
of ‘the Permanent Settlement” 6f 17953. ‘The 
:qüéstion thiis árises, -whether ‘the ‘rents ‘so 
settled! in ‘1836 are: ‘liable to enhancemént or 
“must be deemed to have :beén ifixed:in per- 
. spetuity ‘by the grants then made. In the 
"construction “Of Ithese - grants, we sare not 
Conceited with “the points whether the 
‘tenures ` “were in fact in .existence iin 1793, 
whether they' had been :held at a uniform 
‘tate of rent:since: ‘then, or whether by appli- 
‘cation ‘of section 50- of the: ‘Bengal Tenancy 
“Att ‘they may be, presaméd to have been 
'7so.in existence. and beid at a uniform ráte 
"of | ‘rent during the period mentioned ` nor 
are we called upon to consider, in connection 
«with the question: of construction, whether 
"the ‘tenures : -continued in fact and in law, 
‘notwithstanding the sale for arrears of 
zevenue. The construction of the grants 
must depend upon the interpretation of all 
the terms :of:each instrument, ‘and, except 
in a. Case- -of ambiguity, extrinsic evidence 
‘would ; not be admissible ; see North Eastern 
"Railisay v. Hastings. (Lord) (1), Heberi v. 
v Purchas*(2), :Secretary.of State for India. v. 
: 3Nanendra N. ath Matter (3). “As pointed out by 
the: JudicialCommittee in Upadrashta Venkata 


v. Veerama Reddi o each case must be 
considered on its own facts;in order to 
ascertain the. effect of the: grant! resort, must 
be had to the terms of the grant itself and 
to the whole circumstances so far as they 
can now be ascertained. Nor does ‘the 
question of burden of proof arise ` for as 
observed in Seturainam Avyar v. Venkatachala 
Gounden (6), when the entire evidence on 
both sides isonce béfore the Court, the debate 
as ‘to onus is purely academical ; the con: 
troversy has 'passed the state at which 
discussion as to the burden of proof is per- 
tinent; the relevant facts are before the 
Court and all that remains for decision is, 
what inference should be drawn from them. 
The grant In each case was made by a 
document divisible into two parts; the first 
shows the details of assessment, the second 
sets out the terms of the settlement. In 
some instances, the:grant included lands 
described as laik patit, that is, culturable 
fallow, in other cases, all the culturable lands 
were under cultivation ‘and there was no 
culturable fallow. The cultivated lands 


Were, in all’ cases, assessed’ at the full iate 
from the commencement; the culturable 
‘fallow was not assessed with rent during 


'the-first two years. Consequently, in ‘the 
first “class ‘of cases, the ‘full rent did not 
‘become payable till after the expiry. óf two 
-years ; in'the second class of cases, the fuil 
amount became leviable from the commence- 


;Sastrulu v. Divi Seetharamudw land Chida- ment. We ‘set out here a specimen of a 
hibara Sivaprakasa Pandara Sannadhigal grant: of’ each type: 
, da A a9 
ur < Signed by mark ` 
A e Alabuksh, 
Koresh, 
Zo ` “Pana, 
Mara Narayan ‘Ray, Daulat. 
LO wd "Depüty' Collector, dd 


‘District Bhulua. 


e "Dowl bundobust talugdari in respect of Talug Hashim Khasim Mullick, the ownets vadi 
` are Alabuksh, Kordsh, ‘Paria ‘and "Daulat, lying within the Government Khas Mahal Chata 
‘Chaimrdkhola, Párgána Gopalpur, Mirjanaga:, Settlement whereof was recently: granted-at 


wi) *(2900)"A.-C. 260; 69 L. J. Ch. 516; 82 L.T. 
gags te". DL. Rs 325. 
ag?) (1871). 3-P..C.605; 7 Móo. IP. C. (W.S) 468; 
0. L. J. Ecc«33; row. R. FA IPE. R. 177. 
(3) Gr hid. Cas. 91; 32 Ca LJ. 402 
: Ko 5r'Ind Cas, 304; 46 I. ERC 30 C. I, J. 
411;17 A. Lew), 235,737 My I J ja; 2r Bom., 1, R. 
923,20 Mala T. 175; 10-L41W./633;:24.C. W. N, 129; 
43 Me 166; 2.U, P, L, R. (P. C.) 16 (P. C), 


. (1920) M. W, N, 6r; 27 M. SS T, 102 


(5) 68 Ind. Cas. 538; 31 M. L. T. 54; 16 I, W 
102; 45 'M, 586; (1922) M. W. N. 742: 43 M. L. J. 
640; (1922) A. I. R. (P. C.) 292 (P. ` C)... 

(6) 56 Ind. Cas. 117; 47 Il. A. 26; 43 M. 5673 
irL. W. 399} 
38 M.'L. T. 476; 22 Bom. LR, “578; J8A Ln X 707; 


Zä" C. "V. N. :485 . (PC. 
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the time of Srijut Babu Nara Narayan Ray, Deputy Collector, District Bhulua from the 
year 1243. B. S. and. confirmed by the Commissioner. Finis. Dated the 31s; August 1836 
corresponding ‘to the ryth ‘Bhadra, 1243 D S. , 


: Details | Quantity of . Rate per Amount of 
land Kani Jama in 

The bundobust e from the yeara243.B:8. Company's 
‘Total quantity of land as-measured by the Coin, .. 


Amins with a rod of rëpcubits of 18 inches 
to'a cubit, 12-such rods in length & 10.such 
rods in breadth making a kani and t6 
kanis a. drone | . 9k. 1gd. 3 kr. 2 kt. 


Deduct Garlatak.Pattt . . ok. 32d. 3 kr. 1 kt. 
‘Tank and Ditches SCH 0. IOgd. I. oO. 
o I48gd. o Ikt. 


rt adi e rei ^n die BRE a EN — ————À—— 
— ma - 





8. 7gd. 3. I kt. 
“Remission allowed as held in abeyance i 


on account of Latk Pati | 0s e O0 I, 
Hasil RB 3 3. Oy 
Deduct at the rate of 3 kanis 4 gds. per 
drone according to the talugdavi practice x. 12. 3. On; 
—————————— Rs.as.p. Rs, asp 
; 6. Irgds. O. 0 kt, 3 3 3 2015 8 
Add Latk-abadt which was held “in 
abeyance .. O k-4 gds-o-1 krt, 
‘Deduct at the usual rate of 3 Kanis 4 gds. 
per drone ve D D 3 I, 


€ dEr CORO RAW NG AE siii arat 





o 3:gds I o 
Remission allowed as bearing no rent 
from 1243 B. S. to 1244 B. S. Full amount 
(of rent) for 1245 B. S. and each year 





following T SS T Rs.3-3-3 — Rs. 0-8-4 
6 k, 14 gds. IK. 0-0-0 21-8-0 
Jama from the year 1243 BS, up to the year 1244,B. S. e .Jama per annum from 
Per Year ek the year 1245 B. S. 
Jama brought forward Rs. 20-15.8. Rs. 21-8-0 
: . ‘Detatis oj Kis'tbundi. 
: As. as. p. Rs, as. p. 
. Kist Biisakh O I2 O O I2 O 
Kist Jaistlia j o I2 0 o I2 0 i 
Kist Ashar r 8 o I B o 
Kist Sraban 3 0 o 3 00 
Kist Bhedra 3 0 0 x 3 D o 
' Kist Ashin 3 0 0 3 00 3 
Kist Kartik | 2 0 o 2 0 9 Se 
Kist Agrahayan 3 0 Gr 3 0 Q 
Kist Pous 3 80 3 8 o 
Kist Magh o 7 8 I oO 0 
“20 13.86, 2D 09 Eqs 
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Remaining in possession at a total jama of Rs. 20-x5-8 in Company's coin per year 

from 1242 B. S. to 1244 B. S., at the full amout of jama of Rs. 21-8 in Company's coin 
per year from 1245 B. S. and for each year (following), we shall pay the aforesaid amounts 
of malguzart, year after year and month after month, as per the kistibundi. We shall abide 
by the laws that are now in force and may be brought into operation in future. We shall 
not allow any bad character to reside in the aforesaid talug nor allow any one to manufacture 
illicit salt, and shall not do anything contrary to law and regulations ` if we do, we shall 
be held responsible for thesame. All profits and loss accruing through drought, inundation, 
death and desertion, and providential visitations, &c., shall be ours and shallhave no con- 
cern with Government. Finis. Dated as above. 
Having received a counterpart of this 
Dowl to my satisfaction I grant this 
receipt. Dated the r2th December,1836. 

Sd. Apsaruddi, on behalf of Taluk- 


dars," 
$6 B 39 
To Sd. . By mark 
Nara Narayan Roy, i Sadaraddi, 
Deputy Collector, Tomijuddi, 
District Bhiulua, Moniraddi. 


"Mehal Chakley Chamrakhola, Perganah Gopalpur, Mirzanagore, tbe owners whereof 
are Sadaraddi, Tomijaddi and Moniraddi, by virtue of recent Settlement granted at the time 
of Babu Nara Narayan Roy, Deputy Collector, District Bhulua, and confirmed by the Com- 

` missioner from the year 1243 B.S. Finis, Dated 31st August 1836 corresponding to 17th 

Bhadra 1243 B. $. < l 

Description. Total quantity Ratejper Kani, Amount of rent in 
i of land. Company's coin. 
The settlement is from the year 1243 

B.S. "Total quantity of land as measured 

by the Amins with a rod of 16 cubits of 

I8 inches to a cubit, 12 such rods in length 

and ro such rods in breadth making a Kani 





and r6 Kanis a Drone. | k. gd. kr. kt. à 
°? 2 II I I ; ; 
Deduct Gar Lack Pata ag O O 3 t 
Tank and ditches &c. e we 0 I4 2 o 
: O I5 I I 


1 16 or o 
Remission allowed as held in abey- 
ance on account of laek patit 1s ub X0. OG 00 








Hasil i ic T GIO. 205.00 
Deduct af the rate of 3 Banis 4 gds. 

per drone according to the talugdars 

practice ze 0 F ZS RS 


I 8 3 r 
Full rate of rent from the-year 1243 
B. S. and for each year (following) jama 
' brought forward .. BS, A Qas. IIp. 
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S Details of Kists: 
Kist Ashar Re, I 0 as. Op. 
Kist Bhadra I 4 0 
- Kist Kartick I 8 0 
Kist Pous O I3 11 


i 4 11 

A talugdart settlement is made with us at the full amount of annual jama of rupees 4 
annas 9 and pies rz from the year 1243 B.S. and for each year (following). Being in posses- 
sion according to the practice of the falugdars, we shall pay the aforesaid amounts of mal- 
guzari, year after year, month after month, as per the kistbandi. If we default any kist, ` 
we shall pay interest according to law. We shall abide by the laws and regulations now 
in force and also those that may come into operation in future. We shall not allow any 
bad character to live within the /a/ug aforesaid nor allow any one to manufacture illicit salt 
nor shall we do anything contrary to laws and regulations. If we do so, we shall be answer- 
able for the same. All profits and losses accruing from drought, inundation, death and 
desertion, and providential visitation, &c., shall be ours, and these shall have no concern 


with Government. Finis. Dated as above. 


It will be observed that in both ‘A and 
‘B’ deduction was allowed for barlaik patti, 
that is, unculturable follow ; there was also 
a deduction of 3 kanis 4 gandas per drone, 
that is, 20 per cent, according to talukdari 
practice. In “A,” deduction was further 
allowed for Lok patit, that is culturable 
fallow; but in ‘B,’ there was no such 
.deduction, because all the culturable lands 
were hasil, that is, eultivated. The expres- 
sion in ‘A’ which has been rendered as ‘full 
amount of rent for 1245 B. S. and each year 
following’ is in the vernacular, “ Sam 1245 
Sal O harsal purdastur." The term ‘pur- 
dastur? means ''full customary rate’, the 
.word ‘harsal‘ means ‘all years to come,’ 
The two words taken together clearly show 
that the full rate was intended to be in 
operation so long as the tenure might subsist. 
Later on in the document, we find the rent 
tor 1243 and 1244 described as sarana jama, 
that is, annual rent or rent per year. This 
is followed by. the rent for 1245, which is 
described as jama kamai, meaning the full 
amount of rent or the highest rent leviable. 
The expression Jama kamal is preceded 
by the word salzana and is followed by the 
word harsal. The three terms taken to- 
gether unmistakably point to the conclusion 

hat the rent payable in 1245 was the highest 


~~ 


Having received to my satisfaction 
a counterpart of this Dowl, I grant this 
receipt. Finis. Dated 29th December 
1836. 
Sd. By mark, 
Tomijaddi. 


rent ever leviable. When we turn to ‘P’ 
we come across similar expressions which 
indicate fixity of rent. On a consideration, 
then, of the terms of the grants, we come, 
to the conclusion that the disputed tenures 
are held at fixed rates of rent ; but the total 
amount payable in respect of each tenure 
varies with the area, as the settlement was 
made on the basis of area determined by 
measurement according to a carefully speci- 
fied standard, 

We may add that our attention has been 
invited to judictal decisions which are help- 
ful only in so far as they formulate canons 
for the interpretation of documents of this 
description. Amongst these, special men 
tion may be made of the decisions of the 
Judicial Committee in Baboo Dhunput Singh 
v. Gooman Singh (7), Rajah Suttosurrun 
Ghosal v. Moheshchunder Matter (8), Soora- 
soonderee Dabea v. Golam Alt (9), Port 
Canning and Land Improvement Co., Limited 

at 
e 


(7) 11 M. I. A. 433; 9 W. R. 3 (P. C); 2 Sar. P. 
C. J. 309; 2 Suth P. C. J. 92; 20 E. R. 164. 

(8) 12M.1.A.205;2 D. L. R. P.C.23 1: W.R., 
P. C. ro; 2 Suth P. C. J. 180; 2 Sar. P. C. J. 420; x 
Ind. Dec. (N. S.) 497; 20 E. R. 338. 

(9) r9 W, R. 141; 15 B, L. R, 125 note (P. C.) 
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v. Katyant Debi (ro): which. were applied 
by this Court in Dao Prasad. Roy Chowdhry 
— v. Chundee Churn (xi) and Robert Watson 
& Co. v. Radha Nath Singh (i2). Much 
stress was, however, laid ot. behalf of the 
respondents on the decisions in BÀurw 
Chunder Aitch v. Gour Monee Dossee (13) and 
Kaseemuddee Khondkar v. Nadde Ali (14), 
where Loch and Hobhouse, JJ., declined to 
follow the decision of Bayley and Phear, JJ., 
in Golam Alt v. Baboo Gopal Lat Thakoor 
(r3), which was subsequently affirmed by the 


^Ü 


. Judicial Committee in Soorasoonderee Dabza. 


v. Golam Ali. (9). The decision of the 
Judicial Committee in Ramasoondery Dassyah 


v; Radhika Chowdhrain (16) does not advance. 


the case for the respondents. No doubt, 
a suit to enhance rent proceeds on the 
presumption that a Zemindar holding under 
the Permanent Settlement has the right, 
from time to time, to raise the rents of all 
the rent-paying lands within his Zemindari, 
according to the Pargana or current rates, 
unless either he is precluded from the exer- 
cise of that right by a contract binding on 
him or the lands in question can be brought 
within one of the exemptions recognised by Re- 
onlation VIII of 1793. Consequently, in each 
of these cases, the nature of the tenure and 
the conditions under which it is held is the 
primary question to be determined with 
. reference to the documents and the circum- 
stances disclosed therein. Here we have 
the grants themselves, and they show, in 
our opinion, that the rate of rent was fixed 
in. perpetuity. It 1s unnecessary, in these 
circumstances, to rely upon the doctrine that. 
azity of rent may be presumed from uni- 
formity of rent for a lofig series of years ; 
Golab Misser v. Kumar Kalanand Singh (17), 
(ro) 53 Ind. Cas. 22:32 C. L. J. ri 24 C. W M. 
469; 37 M. L. J. 578; 17 da: J. ro61; 1 U. P, 
L.R.(P.C)9r (1920) M. W. N. 160; t: T, W. 
296; 46 I. A. 279; 47 C. 280; 22 Bom. L. R. 437; 27 
M. L. T. 195 (P> €). 
(11) 9 €. 505; 12 GL R. 251; 4 EES (N. S.) 
ares i C. Te J. 572. 
SS (ii W. R. 31;2 B. I. R. Ae C. J. 266n;1 


Ind. Dec. (N. S.) 825. 


(ra) 11 W. R. 164;2 B. I, R.A. C. T. 265; 1 
Ind. Dec. (N. 8.) 825. 

(15) 9 W. R. 65. : 

(16) 13 M. I. A. 248; 13 W. R. P. C. i4 B. L. 


R. P. C 8; 2 Suth P. C. J. 293; 2 Sar. P. C. J. 524; 


, P. BR. 544- b ; 
e 6 T. Cas; 217; 12 C. E. J. 107; 14 C. W. 


N. 884. 


t 
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Nitvananda Pal v. Nanda Kumar (18), 
Ram Dayal Girt v. Midnapur. Zemindan 
Co. (19). The question is, as putrin Upendra- 
lal Gupta v. Jogesh Chandra Roy. (20), 
which was applied in Jogesh Chandra Roy v. 
Mokbul Alt (21), whether the landlord has 
precluded himself by his grant from claiming 
rent at an enchanced: rate. The answer, ` 
on the documents.in these cases, must. be: 
in favour of the tenants. 

It was finally suggested that there was- 
indication in the evidence that the rate of: 
rent had varied from time to time, and. that 
on the principle recognised. in Bamapada- 
Roy v. Midnapur | Zemindary Co. (22), 
the tenures should be. deemed to Have, been, ` 
held at enhanceable rents. "There is, how-- 
ever, no. foundation for this ` contention. 
The total amount of rent in each case must, 
as we have seen, be dependent on the area. 
But even if we assume that the total rent 
has varied, it has not been proved that the 
rate of rent has varied. We conclude, 
accordingly, that the Assistant Settlement 
Officer correctly held that the tenures were 
held at fixed rates.of rent. In this. view, 
no other question requires examination. 

The result is that these appealsiare allowed; 
the decrees made by the Special Judge set. 
aside and those made by the Assistant 
Settlement Officer. restored, with. costs: both 
here, and in the lower Appellate Court. We 
assess the hearing fee in this. Court. at. one 
gold mohur in each, case. 

B. N. Appeals: allowed. 


(18) ro Ind. Cas. 163; 13 C. L. J. 415.. 

(19) 7 Ind. Cas..785; 15 C. W. N. 263. 

(20) 38 Ind. Cas: 56: 22 C: W. N. ans ` 
(21) 54 Ind: Cas. 850; 30 C. L. J. 140; 23 C; W. 


- 945. 
(22) 16 Ind. Cas. 376; 16 C. I. J. 322. 


QUDH JUDICIAL COMMISSIONER/S. 
COURT. < 
SECOND CIVIL APPEAL, NO. 99 OF 1922, 
May 13, 1922.. 
Present -—Mr. Ashworth, J. C. 
SHANKAR LAI, AND ANOTHER-— 
DEFENDANT —APPELLANTS 
UEFSWS 
MAHBUB SHAH AND ANOTHER— 
PLAINTIFFS—RESPONDENTS. 


- Civil Procedure Code (Act V of 1908), s. Isr} 


Vol LXX] 
SHANKAR LAL v. MAHBUB SHAH: 
0, XIIJI,vr. x, 2, object of—Non-production 


of document in time— Adverse inference— Admission ` 


of document ai later slage—Good cause, necessity of 
— Inherent power of Court, exercise of — Evidence 
Act (I of 1872), s. 155, application of, 

Unless good cause is shown for the non-produc- 
tion of any document at the first hearing O, XIII, 
r.2 prohibits its reception at any later stage 
of the suit, ip. 280, col. 13 

The proposition that O. XIII, rr. 1 and 2 
of the Civil Procedure Code areintended to 
prevent parties from manufacturing evidence pend- 
ing the trial to meet unexpected exigencies and 
not to shut ont true and valuable evidence merely 
because the party has without good and assign- 
able cause, abstained from bringing it before the 
Court at the first hearing or formal evidence beyond 
suspicion, such as certified copies of public docu- 
ments, does not correctly represent the Jaw as 
it at present obtains under the Civil Procedure 
Code. [p. 280, col, 1.) 

Before section 151 of the Civil Procedure Code 
can be invoked for the admission of documents 
ata late stage, two conditions must be fulfilled. 
One is that the Court should have reason prima 
facie to believe that the reception of the evidence 
will enable the person tendering it to win a case 
which he will otherwise lose. The second is that 
the loss of his case will mean an excessive penalty 
for the failure to produce the papers in time. 
[p. 280, col. 1.) 

Ranzhhod Hivabai v. 


Secretary of State for 


india, 22 B. 173; rı Ind. Dec. (NX. S) 007, Talewar. 


Singh v. Bhagwan Des, 12 C. W. N. 312; 8 C. In T. 
147, Lilabati Misrani v. BishunChetey, o C. Jy. J. 
621, cifed. 

Imambandi v. Mutsaddi, 47 Ind. Cas. 513: 45 
C. 828; 35 M. L. J. 4223; 16 A. I. T. S00; 24 M. 
i. T 330; 28 C. L. J. 409; 23 C. W. N. 50; 5 P. 
L. W. 276; 20 Bom. L. R. 1022, (1919) M. W. N. 
91; ol, W. 518; 45 I. A 73 (P. C.), distinguished. 

When documents are not produced in time the 
Court may infer either that they do not exist 
or would not support the party who should have 
produced them. [p. 280, col, 1.] 


Under section 165 of the Evidence Act, the 
Judge may himself, in order to discover or obtain 
proof of relevant facts order the production of any 
document where O. XIII, rr. Y and 2 or sectioi 
rsx of the Civi Procedure Code do not serve 
his purpose. Ip. 280, col, 2.] 

Second appeal against a decreeof theSubordi- 
nate Judge, Unao, dated the 23rd December 
I921, confirming a decree of the Munsif, 
South Unao, dated the rxth August r920. 

Mr. M. Arabi, for the Appellant. 

JUDGMENT.—In this case the plaintiffs 
sued for recovery of a certain plot the title 
to which they based on a partition. ‘The 
Court of first hea:ing, namely, the Munsif of 
South Unao, held the title established on 
the basis of the map of the partition, the 
Chithi and the evidence: of the patwart, In 
first appeal this finding of the Munsif was 
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assailed on the g ound: that. at a. previous. 
partition the plot in question. aas Jett, along 
with other land as the joint. property of 
all the co-sharers.in the village and; (hat. at 
a.recent partition: the. Partition. Court, had: 
no authority to treat.it.as a portion ofi tlie 
Mahal! Ganesh Rai with which. the. recent. 
paitition dealt. “The lower Appellate: Court. 
rejected this. argument. on this ground 
inier alia that the defendants. had not. filed: 
copies of the partition papers relating to 
the earlier partition, ` l 4 

In this appeal it is urged that the inference 
drawn by the lower Appellate: Court from 
the non-production of these. partition papers 
was improper, becatise, as a matter of: fact; 
the defendants had. tendered such. papers. 
in evidence to the lower Court though they 
were rejected. It is also urgedi that, these. 
papers should. have been admitted: in evi- 
dence by the Court of first instance and. 
that the lower Appellate Court was wrong 
in nof setting aside the decision of. the 
Court of first hearing. on the ground of 
improper rejection of these papers. 

So far as the second ground of this appeal 
is concerned, it appears that the Court of 
first hearing refused to accept the papers 
after all the evidence had been taken and 
the case of the defendants closed, on the 
ground that it was not satisfied that the 
defendants had sufficiently accounted for 
the non-production of the documents earlier; 
The lower Appellate Court upheld the ra 
jection of the papers. The allegation.is, 
that the discovery of the existence of these 
papers was made by the present appellants 
at a late stage in the case. It appears 
to me incrediblg that the appellants were 
not in a position to know of the existence 
of these partition papers. I am, there 
fore, unable to hold' that good cause was 
shown to the satisfaction of the Court for 
the non-production of. the papers at the 
first hearing, and’ unless such cause is shown, 
O. XIII, r. 2, prohibits the reception 
of the' papers. It is true that the lower 
Court migkt have invoked section 151 of 
the Code of Civil Procédure for the omission 
of the papersif it wasot the opinion that 
their admission was “necessary for the 
ends of justice." It would clearly be-im- 
possible to invoke section 15% im jevery 
case where the documents which it is de: 
sired should be received are important or 
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even would result in the party tendering- 
them -winning a case which without their ` 


r ception would be decided against him. 


Two. conditions appear to be necessary tor - 


the invocation of section rer, One which 
is imposed by. the use of the word '' neces- 
sary "' in the section is, that the Court should 
have reason prima facte to. believe that the 
reception of the :evidence will enable the 
person tendering it to.win a case which he 
will otherwise lose. ‘he second which is 
imposed by the use of the phrase “ for the 
ends of justice;" is that the loss of his case 
should appear an excessive penalty for the 
failure to produce the papers in time. No 
 attempt.has been made to show me in this 
appeal ‘that these conditions obtain. On 
‘the contrary, it has not been urged that 
the Court of first hearing should have in- 
voked section r5r, but ithas been urged 
that under O: XIII, r. 2, the Court 
could have and should have received the 
documents in question. The -Counsel for 
the appellants referred me to two leading 
commentaries of Woodroffe and Matthew 
and of Mulla on the Code of Civil Procedure 
under O. XIII, rr. I and 2, as author- 
ity for the proposition that these rules are 
intended ' to prevent parties from manu- 
facturing evidence. pending the trial to 
meet unexpected -exigencies and not .to 
- shut out true and valuable evidence merely 
because the party had, without good and 
assignable cause, abstained from bringing 
it before the Court at the first hearing, or 
formal evidence beyond suspicion, such as 
‘certified copies of public documents.” The 
words in inverted.commas are from Wood- , 
roffe and Matthews Cpmmentary. It 
appears to me that they do not correctly 
represent the Jaw as it at present obtains 
under the Code of. Civil Procedure of 1908. 


The first ruling relied upon for this pro- 
position is Imambandt v. Mutsaddi (x). 
This is a Privy Council case with reference 
to.O. XIII, 1. x of the Code.” Their 
Lordships say teat it does not exclude the 


. (x) 47 Ind. Cas. 513; 45 C. 878; 35 M. L. J. 
422; 16 A. L. J. 800; 24 M. L. T. 330; 28 C. L. J. 
409; 23 C. W. N. 50; 5 P. L. W. 276; 20 Bom. 
L. R. 1022; (1919) M. W, N. 91; 9 I W. 518; 45 
J, A. 73 (P. €) E, 
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discretion of the Court to receive docu ` 
mentary evidence at a subsequent stage: 


to the first hearing. This pronouncement 
of their Lordships of the Privy .Council is 
with reference to r. I ‘and not r. 2. 
It is quite clear 
documents being received by a Court if 
good cause is shown to the satisfaction of 


the Court for the non-production thereof.. 


It appears from the facts of this case that 
the documents received late were docu- 
ments which, althoughin the power of the 
party tendering them, we:efiled in another 
Court. It was a case not of a Court refus- 
ing to receive but the question was whether 
the Court had power to receive. 
be no question that it had no power under 
r. 2. The rulings reported as Ranchhod 
Hivabhai v. Secretary of State for India 
(2, Talewar Singh v. Bhagwan Das (3) 
and Lilabatt — Misrain v. Bishun | Chobey 
(4), referred to the Code of Civil Procedure 
of 1882 which did not contain section I5I. 
Under that Code as there was no. section 
describing or limiting a Court's inherent 
discretion it was not necessary in interpret- 
iug that Code to limit tbat discretion in 
any way. Now that section 151 finds a 
place in the Code,any discretion must be 
exercised in accordance with it. It may 
also be pointed out that, under section 165 
of the Evidence Act, the Judge may him- 
self, in order to discover or obtain proof of 
relevant facts, order the production of any 
document, where O. XIII, rr. I and 2, 
or section 151 of the Civil Procedure Code 
do not serve his purpose. 


The second ground of appeal is that the 


lower Appellate Court was wrong in drawing 
an inference adverse to the appellants 
upon the non-production of the papers, 
inasmuch as they did tender them though 
at a late stage. I am unable to distinguish 
“between failure to produce evidence and the 
non-production of it in time, for the purpose 
of drawing an inferenc . To hold that no 
adverse inference could be drawn against 
a party who had offered to produce evidence 
at a late stage would often be tantamount 
to giving him the advantage of having 
produced it in time. When documents are 


(2) 22 B. 173; 11 Ind. Dec. {N. S) 697. 
(3) 312 C. W. N. 3132; 8 C, Le f. 147... 
(4) 6 C I, J. 6214 i 


that r. 1 will not bar 


There can . 
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not produced in time, the Court may infer 
either that they do not exist or would not 
support:the party who should have pro- 
duced them. De son apparentibus et non 
existentibus eadem. est ratio. 

In this case, therefore, holding that the 
Court of first hearing could not allow the 
reception of the papers under 'O. XIII, 
r 2, and that it was not a case for the 
exercise of any discretion under section 
151, I dismiss this appeal under O. XLI, 
fi; 

N. K. Appeal dismissed. 


gef de ei ad 


PRIVY COUNCIL. 

APPFAL FROM THE MADRAS HIGH COURT. 
Present :—Viscount Haldane, Lord Atkinson 
and Sir John Edge. 

May 26, 1921. 
THIRUVENKATASAMI IVENGAR AND 
ANOTHER—DEFENDANTS—-AÀPPELLANTS, 
YEK SWS 
PAVADAI PILLAY AND OTHERS— 


DEFENDANTS-—RESPONDENTS. 

Civil Procedure Code (Act X I V of 1882), ss. 
26, 37— Pleadev, appointment of, by authorised agent. 

The words '' appointed in his behalf ” in section 
36 of the Code of Civil Procedure (1882) refer 
to the litigant and not to his recognised agent, 
and where a Pleader is appointed by the authorised 
agent ofa litigant to act on the litigant's behalf, 
he is competent to act under that section. [p. 282, 
col. 1.] 

A decree-holder executed a special power-of- 
attorney iu favour of one R authorising him on 
his behalf to, among other things, '' execute vakalat 
to Vakils, to sign execution petitions and to con- 
duct all necessary proceedings." R executed a 
vakalatnama to a Pleader wherein he described 
himself as a general ‘agent of the decree-holder 
and authorised the Pleader to take steps in execu- 
tion of the decree, ''on my behalf ” :— 

Held, that in spite of the misrecital in the vaka- 
lainama on the part of R, the Pleader must be 
considered to have been appointed on the decree- 
holder's behalf and had the right to put the decree 
in execution. [p. 282, col.2.] 

Appeal against the judgment and decree 
of the High Court of Judicature at Madras, 
dated the 25th November 1910, affirming 
the decree of the Subordinate Judge 
Kumbakonam, dated the 30th Septem- 
ber 1907, and made on an Execution 
Petition No. 279 of 1905. 

FACTS appear from the following judg- 
ment of Mr. Justice Munro and Mr. Justice 


Sankaran Nair; 


- “In this case the execution application was 


- presented by a Pleader to whom a person, 


in whose favour some of the decree-holders 
who resided within the jurisdiction of the 
Court, had given a power-of-attorney to 
execute a vakalat to a Pleader for the pur- 


pose of conducting execution proceedings, 


had executed a vakaiat to act on his behalf. 
The Subordinate Judge held that the execu- 
tion application presented by the Pleader 
was not properly presented, and we think 
he was right. ‘The person who executed 
the vakalai to the Pleader to act on his 
behalf was not a recognized agent of the 
decree-holder, as defined under section 37 of 
the Civil Procedure Code, Act XIV of 1882. 
and could not have presented the execution. 
application himself. Under section 36 of 
the Civil Procedure Code the Pleader appoint- 
ed can only do what might be done by the 
party on whose behalf he is appointed. It 
follows that the Pleader had no authority 
to present the execution application. The 
contention that the Pleader appointed on 


: behalf of the person who executed the vakalat 


can be considered to have been appointed on 
Lehalf of the decree-holder must be rejected. 
The decree-holders could not legally authorize 
the person whe signed the vakalat to present 
the application for execution himself, and, 
that being so, he could not authorize any- 
body else to do it. The application w s. 
therefore, rightly dismissed. We dismiss 
the appeal with costs.” 

Mr. Kenworthy Brown, tor the Appellants, 

JUDGMENT.— This is an appeal agairst 
the judgment and decree of the High Court 
of Judicature at Madras, dated the 25th 
November 1910, which affirmed the decree 
of t e Subordinate Judge of Kumbakonam. 
dated the 30th September 1907 and made 
on an Executiou Petition No. 279 of 1903. 

The appellants are the punchayeldars or 
trustees of a temple and as such hold a decree 
for mesne profits against the respondents 
or their predecessors-in-title. "Their petition 
praying fot the execution of this decree 
was dismissed ,by the Subordtate Judge, 
and his judgment was upheld by the High 
Court. From this latter decision the decree- 
holders have brought this appeal. 

There were nine plaintiffs originally in 
the suit. All but turee of them have died 
nes ot been removed from the trustee- 
ship. 
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The appellants, to use the words of'sec- 
tion 37 cf the 
1882, are resident within the local limits of 
?urisdiction of the Court within which 
limits the application by petition was to be 
mede. and, the sale applied; for carried out. 
Fhe case. of the appellants does not come 
within any one of the sub-sections of sec- 
tion 37. The Execution Petition No. 279. 
of 1905 was, not. signed: by any of the ap- 
nts, It was signed: by a Pleader ap- 
pointed' in writing to. make the application 
and that writing, 


Both the High. Court of Madras, and the 
Subordinate Judge. of Kumbakonam held’ 
that. this petition was.not validly presented, 
because, to, use the words of, the judgment: 
of the High Court, "The person who execut- 
ed.the vakalat to the. Pleader to act on his 
behalf, was not a recognised. agent of the 
decree-holder as defined under section 37 


of the Civil Procedure Code, 1882, and could 


not have presented’ the application for exe- 
cution himself. Under section 36 of the 
Civil Procedure Code the Pleader appointed, 
“can only do what might be done by the 
party on whose behalf he, is appointed. ” 
Tie only question for their Lordships' de- 
cigion is whether the construction in, this 
passage put upon sections 36 and 37 of the 
Code of Civil Procedure is their true con- 
struction. ‘Their Lordships do not think it 
is their true construction for this reason, 
that it confsunds the intending litigant, the 
Pleader’s client, with the intermediary by 
whom, as the agent of that litigant, the 
Pleader is appointed to. act on the litigant’s 
behalf. The Pleader i$ not appointed, on 
behalf of the intermediary or agent, to act 
on the agent's behalf, but by the agent on 
behalf of his principal, the litigant, to act 
on the litigant's behalf: The litigant- is 
at once the principal of the agent and the 
client, of the Pleader. The lines of sec- 
tion 36 of the Code of Civil , Procedure 
immediately, preceding the proviso run thus : 
* be made or done by the farty in person 
or by his. recognised agent or by a Pleader 
duly appointed to act on his behalf. " . The 
possessive pronoun his all through this 
sentence refers to the “ party,” Le, the 


litigant, not the intermediary or agent. 
` "his construction.gives a reasonable and 


natural meaning to the provisions of section 
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Code of- Civil’ Procedure, 
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36. The application is: Io, be made. or. done 
by the party in person or by, the recognised. 
agent of the party in,person, or by. the duly. 
appointed. Pleader of the party in person; 
while the other construction. would leave 
entirely uncovered the. case, where the, party 
himself in person withoüt the: intervention 
of any agent duly appoints his own. Pleader 
to act on, his own behalf. o, 

* In. the. present. case, the appellants on 
the. 8th. September, 1902. executed, not a 
general power-of-attorney, but a special 
power-of: attorney in favour of one Raghava 
Naicken, authorising- him on their behalf to, 
amongst other things, “execute vakalat 
to Vakils, to sign execution petitions, and . 
put in affidavits and;to conduct all necessary 
proceedings." in. this suit. On the same day 
this. same Raghava.Naicken, the. appellant’s 
agent, authorised.the leader to appear in the 
Tanjore Court to present the execution peti- 
tion verified. by him, the.agent, to examine 
witnesses, argue, etc. No doubt, the words 
run, “ to appear on my. behalf in the Tanjore 
Court, " and he describes himself as.general 
agent of the appellants under a, general 


_ power-of-attorney, but that was a misrecital. 


The power-of-attorney. was not a general 
power-of-attorney, but a special one, and the 
words, “on my behalf” are misleading. 


“The execution: petition was to: be. present- 


ed on. behalf of the appellants, they were 
the only persons who had the right to put the 
decree into execution and have the property 
of the debtors attached and sold. ; 
Their Lordships are, therefore, of opinion 
that the judgment appealed from as well 
as that of the Subordinate Judge which it 
affirmed were erroneous,’ and should be 
reversed, and a declaration made that the 
appellants’ decree should be put into execu- 
tion. They will humbly advise His Majesty 
accordingly. , abis. 
The respondents will pay the costs. of the 
appeal. ; a l 
l Appeal. allowed, 
. Solicitors, for the- Appellants:—Mess 
T. L. Wilson & Co. deer E 
N. H. 
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OUDH JUDICIAL. COMMISSIONER’S:. 
COURT. | 
Privy COUNCIL APPEAL No. 20 OF 1920.. 
March. 10, 1922. 
Present —Mr.. Daniels,. A. Ji. 
Mr. Lyle,, A. J. C. 
MOHAMMAD ALI, KHAN , 
PLAINTIFF—APPLICANT 
dd 


C, and 


GHAZANFAR. ALI KHAN, AND: OTHERS: 


—-DEFENDANTS—OPPOSITE. PARTIES. 
Civil Procedure; Code (Act Vi of 1908), ss. 109, 
110— Appeal to His Majesty 
Appellate Court: arriving oi same conclusion. on 
different: grounds-—Decree, affirmation of—Leave, 
whether: can. be granted. 
Where: the two Judges constituting a Bench of. 


an Appellate Court arrive at the same conclusion. 
as to the merits of an appeal, although on different, 


grounds and affirm.the decree. of' the lower Court, 
thatamounts to an affirmation of the decision: of. the 
lower Court: within the meaning of section rro of: 
the Civil Procedure Code and. leave to appeal, to 
His. Majesty in Council cannot be granted. 
Tassadug Rasul Khan v: Kashi: Ram, 25 A< 109; 


30 I. A, 35;.5 Bom. L. R. 100; 7, C. W. N. 174P. C), 
relied on. l 

Radhakrishna Ayyar v. Swaminatha. Ayyar, 
Go Ind. Cas. 85; 44 M; 293; 19 A. E. J. x61; 40 M. 
I, J..229; 13 Ta. W. lee (1921) M. W. N. r19; 32-C. 
L. J. 277; 25,C.. W. N. 636; 23, Bom. L. R.. 718; 29 
M. L. T. 418 (P. C), referred to: 

Sheo Bahadur Singh v. Beni 
Singh, 54 Ind. Cas. 828; 6 O. L. J. 664, 
tinguished. 


‘Application. for leave to appea! to the 
Privy Council. 

Mr, Bisheshwar Nath Srivastava, dam the 
Applicant. 

Mr. M. Wasim, for 
Nos. I, 2 and 4. 

Mr. N. N. Ghosal, for 
No. 3 


J UDGMENT.—This is an application for 
leave to appeal to the Privy Council in a 
case in which this Court affirmed the de- 
cision of the Court below and dismissed 
the appeal to it. Two points were involved 
both of which were questions of fact. One 
was the existence of a certain custom and 


dis- 


Opposite Party 


Opposite Party 


the other: was whether the defendant was. 


the legitimate son of the last male owner 
of the property. The two Judges compos- 
ing the Bench of this Court, though they 
agreed in dismissing the appeal, differed as 
to. their reasons for. doing so. ‘Fhe Trial 
Court had found the defendant to be- illegiti- 
mate but 'dismissed tlie suit ou the ground. 


that the custom on which,,the . plaintiff 


in. Council-—. 


Bahadur- 


. Singh’s case: 


relied to bring: hiss suttivithin- im, tation wa 
not proved. The. First, Additianal: Judicia 
Commissioner agreed with: the trial on both 
points, The, Second. Additional; Judicial 
Commissioner: differed: from, the: Trial Court ` 
on:both points. Thus, he reached tlie same 
result by. a. different road; since if, the de- 
fendant was the legitimate son of the last 
male owner: the: plaintifs- claim: could! not, 
possibly succeed. It. was, held: as- long: ago 
as 1902 in Tassaduq: Rasul: Khan v. Kashi 
Ram. (1) that the decision. of: the- Appel- 
late- Court affirms. the: decision of: the Court 
below. for the purposes. of’ section. 109, and: 

section I10,, Civil. Procedure.Code, if: the, de-. 
cree: is: affirmed; even: though:the: Appellate. 
Court may have reached the same e 
on different grounds. The. applicant. i 
this. case. seeks. to, bring, the case de 
clause (c) of section. rog.and: relies: on: 
a decision of this Court’ im Sheo: 
Bahadur Singh. v. Beni. Bakadur, Singh. (2). 
That. case. is. clearly. distinguishable; In. 
that case the two Judgesarrived;atdiametri:. 
cally: opposite- conclusions: as: to the merits, 
of the appeal’ One Judge was.for allowing. 
the appeal, the other for dismissing-it. This 
Court held that clauses (a), (b) and: (c): of 
section 1069. were not mutually .exclüsive ` 
and.that the fact that two Judges had come. 
to directly contrary conclusions.as to. the. 
merits.of the appeal was a, sufficient. ground 
for giving leave to appeal Here, the: two; 
Judges arrived at the same conclusion,as to . 
the merits of the appeal, It. was only. in. 
theire reasons that. they; differed, It: is: un-. 
necessary to enter into. the question 
whether the decision in Shee Bahadur’ 
(2), can, still be accept-. 
ed as good law in view of the- subsequent 
Privy Council ruling in Radhakrishna: Ayyar 
v. Swaninatha Ayyar (3), as. even if that de- 
cision is correct, it is clearly distinguishable. 
We find that this is not a fit case for leave 
to appeal tobe granted and'we accordingly: 
dismiss the application with costs. 


N. K.. 2 pplication dismissed. 


(I) 25 A. 109; 30 TI; A. 35; 5. mon EH, Ri 1005 
O W.ON. 177 (P. CJ. 

(2) 54 Ind. Cas. 828; 6 O. L. J. 664. 

(3) Go Ind. Cas. 85; 44 M. 293; S A Ty. Ll. 161; 
40 M. L. T. 229; 13 L. W. 321; (1921) M. W. N. 119; 
33 C. Is. 3. SCH 23 C. W..Ni 630; 23 Bom. L. R, 
718; 29 M. L. T. 418. (P. C). f 
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MADRAS HIGH COURT. 

Civi, APPEAL NO. 224 OF IQIQ. 
March 22, IQ2I. 
Pyresent:—Mr. Justice Oldfield and 

|. Mr. Justice Ramesam. 
RAIPUR MANUFACTURING CO., Ltd. 
DEFENDANT No. 2—APPELLANT 

VEYSUS 
TOOLAGANTI VENKATASUBBA RAO 

VEERASAMI &  Co.—PLAINTIFF— 

RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 20 
—Cause of action, meaning of— Contract of sole 
agency for sale of goods—Sale through other agents 
— Breach of contract, suit for—Cause of action— 
Forum—FPleadings—Suit on | agreement— Clerical 
erroy— Rectification—Separate suit, if necessary— 
Amendment of plaint. l 

Where a person is appointed the sole agent 
by another for the sale of his goods in certain speci- 
fied areas, and in violation of the agreement the 
latter sells his goods in those areas through other 
agents, such sale affords a cause of action to the 
former to sue for damages for breach of contract, 
and the Court having jurisdiction over the area 
in which the goods were sold is competent to enter- 
tain the suit. [p. 285, col. 1.] . 

Robey v. Snaefell Mining Company, (1873) 8 
C.. P. 107; 42 L. J. C. P. 98; 28 L. T. 32; 21 W. 
R. 334, referred to. < 

Kamisetti Subbiah v. Katha Venkatasawmy, 27 
. M. 355, distinguished. ; 

A cause of action includes every fact which it 
would be necessary for a plaintiff to prove, 
if traversed, “in order to support his right to the 
judgment of the Court. [p. 284, col. 2.] 

Read `v. Brown, (1889) 22 Q. B. D. 128; 58 L. J. 

. B. 120; 60 L. T. 250; 37 W.R. 13x and Cooke v. 
Gill, (1888) 20 Q. B. D. 152; 57 L. J. Q. B. 134; 
36 W. R. 224, referred to. l 

Where in a suit based upon an agreement it 
appears that there is a clerical error in the agree- 
ment, due to a mistake in copying from the draft 
agreement, and no mention is made of such ‘error 
in the plaint, it is open to the Court to permit the 
plaintiff to amend the plaint amd ask for the neces- 
sary rectification ; ‘it is not necessary that he should 
be asked to bring a separate suit for the rectifica- 
tion of the document. [p. 285, col. 2.] 

Appeal against a decree of the Court 
of the Additional Temporary Subordinate 
Judge, Guntur, in Original Suit No. 36 


of 1917. | 
This appeal came’ on for hearing on the 
before 





13th and g4th July 1920, 
their Lordships Sir Abdur Rahfm and Old- 
field JJ. ; 

Mr. V. V. Sirinivasa .Atyangar, for the 
Appellant. 


Messrs. A. Krishnaswami Atyar and 


Ch. Raghava Rao, for the Respondent. 
JUDGMENT.—We hold, that the suit 
was properly laid in the Guntur Sub- 


the plaintiffs would not 


ordinate Judges Court. The plaint- 
ifs ^ who were alleged to have been 
appointed agents by the defendant 


firm in order to sell their goods in certain 
specified districts in this Presidency com- 
plained that in violation of the contract 
the defendant sold their goods in the dis- 
tricts in question through other agents 
and they also complained of illegal rescis- 
sion of the contract. They claimed dam- 
ages for breach of contract. 

Section 20 of the Code of Civil Proce- 
dure lays down that a suit may be insti- 
tuted in a Court where the cause of action 
wholly or in part arises, and the question, 
therefore, is “ did the cause of action in 
this case arise in part within the jurisdic- 
tion of the Guntur Court." It is contended 
on behalf of the appellant that the facts 
alleged, namely, the sale by the defendants 


‘of their goods in Madras Presidency through 


other agents in breach of the contract with 
the plaintiffs is not part of the plaintiffs' 
cause of action. The phrase ''cause of 
action" has often been defined and we 
think that the definition given by the Eng- 
lish Court of appeal in Read v. Brown 
(1i) is applicable to a case like the present. 
There, Lord Esher, M. R., cites with ap- 
proval the definition given in Cooke v. Gill . 
(2) namely "every fact which it would 
be necessary for the plaintiff to prove, 
if traversed, in order to support:;his right 
to the judgment of the Court." Here 
succeed in the 
action unless they proved, as alleged bv 
them, that the defendants. had committed 
a breach by selling their goods in this Presi- 
dency contrary to the terms of the 
contract with the plaintiffs. This 
decision has been followed in some of the 
Indian Courts and, in our opinion, the 
definition of “cause of ‘action’’ as given 
there is one which we should accept. The 
breach complained of in this case undoubted- 


‘ly afforded a cause of action to the plaintiffs. 


We may also refer to the case of Robey v. 
Snaefell Mining Company(3) where a simi- 
lar view of the law prevailed. We may 
mention that Kamiseiti Subbiah v. Katha 


(1) (1889) 22 Q. B. D. 128; 58 L. J. Q. B. 120; 
60 L. T. 250; 37 W. R. 131, 
(2) (1888) 20 Q. B. D. 152; 57 L. J..Q. B. 134; 


36 W. R. 224. 
(3) (1873) 8-C. P. 107; 42 L. J. C. P. 98; 28 Y, 
T. 32; 21 W., R. 334. 
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Venkataswamy (4) relied on by the learned 
Pleader for the plaintiffs does not deal 
with this matter at all. 

We,therefore, hold that the Guntur Court 
had jurisdiction to try the case. 

The first point urged for the defendants 
on the merits is based on paragraph No. 6 
of the agreement Exihibit I. Their case 
is that the plaintiffs having traded in cloths 
on their own account within the districts 
covered by the agreement have infringed 
clause 6. Clause 6 says, “We bind ourselves 
not to work fot any other mill or mills, mer- 
chant or merchants dealing in this line to act 
as their agents or in any manner whatsoever 
and will try honestly to introduce your 
goods as much as possible.” Admittedly, 
the plaintiffs did not act as agents of any 
other mill or merchant dealing in cloths 
nor can it be said that they worked for 
any such persons besides the defendants. 
What they did was that they carried on 
the business of buying cloths from other 
mills or merchants, and selling them on 
their own account. That could not be 
said to be working for persons from whom 
the plaintiffs bought their goods on 
their own account. It was next argued 
that this conduct of the plaintifis amount- 
ed to an infringement of the provisions 
in clause 6 that they would try honestly 
to introduce the defendant’s goods as much 
as possible. The plaintiffs did, in fact, 
in the course of about ten months sell three 
lakhs of rupees worth of goods of the manu- 
facture of the defendants, and really no 
attempt was made to show that the plaint- 
iffs did not try honestly to introduce 
the defendants’ goods in the districts men- 
tioned in the agreement. 

The second point relates to the commis- 
sion of one per cent. allowed by the lower 
Court on sales made directly by the defend- 
ants to persons in the specified districts who 
were introduced to the defendants by the 
plaintifis. The clause governing this matter 
is No. 2 of Exhibit I which provides 
that the plaintiffs were to sell the defend- 
ants’ cloth worth a lakh of rupees within 
twelve months and the defendants were 
to pay to the plaintiffs one per cent. com- 
mission ‘‘on all sales made by us to the 
merchants in this district introduced by 
us," The contention of the respondents 
- (4 27 M. 355. 


is that there is a clerical error in this clause 
in copying from the draft agreement Exhi- 
bit F. The corresponding clause in Exhibit F 
is to this effect: “and you to pay us one 
per cent. commission on all sales made by 
us as well as on the sales made by you 


to the merchants in this district 
introduced by us." That is to say, the 
plaintif’s case is that the words “as 


well as on the sales made by you” 
have been omitted by mistake in fair- 
copying Exhibit I, and it is pointed out 
that the intention of the parties was as 
expressed in Exhibit F. That there was a 
clerical error or mistake in fair-copying 
Exhibit I does not seem, so far as can be 
ascertained from the records, to have been 
pointedly discussed in the lower Court. 
The plaint does not make any mention 
of it; no issue was raised with reference 
to it; and all the evidence that is taken in 
respect of Exhibits F and I is that Exhibit I 
was fair-copied from Exhibit F and that 
the terms of contract were settled between 
the parties before Exhibit F was drawn up. 
We are inclined to agree with Mr. Krishna- 
swamiAiyar,the learnedVakil for the respond- 
ents, that, in thecircumstanceslike those of 
the present case, itis not necessary that a 
separate suit should have been brought 
for rectification of the document and 
that it is open to us to allow the 
plaintiffs to amend their plaint and ask 
for the necessary rectification so that 
the defendants might have adequate 
notiee of the case they have to meet. We, 
therefore, direct, with reference to this 
portion of the plaintiffs’ claim, that they 
may be permitted to amend their plaint 
subject to any question of limitation. The 
parties will be allowed to adduce fresh 
evidence on the question, whether there 
was any mistake and also as to the details 
of the sales to persons introduced by the 
plaintiffs. The lower Court will frame 
any issue that may be found ‘necessary 
in this connection. It will submit its 
finding with three months*from this date 
and the party contesting such finding will 
file objections within a fortnight. Costs 
will be dealt with at the further hearing 
of the appeal. 





[In compliance with the order contained 
in the above judgment, the Additional Sub. 
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RAJEO'LOGHAN'Y, RAM | MANOHAR “PRASAD, 
ordinate] wage ok Guntür submitted the find- 
“Ing ‘in ‘favor -of -the plaintiffs that there 
“Was "a “mistake in “fair-eopying -Exhibit :I 
tby emission of 'the:words “As well as on 
tthe sales -made -by you,” “and he ‘further 
found: that the intention of the parties 
"äs As expréssed in Exhibit P" 

‘This ‘appeal catie on ‘for - final ‘hearing 
ipefore ‘their T,ordships Oldfield and Rame 


‘sam, JJ. 


“We accept ithe fin ding and ‘dismiss ‘the 
"Appeal with:-costs.. 


VN V.: 
"W.SCSA Appeal dismissed. 
:QUDH JUDICIAL COMMISSIONER’S 
COURT. 


MISCELLANEOUS CIVIL APPEAL NO. 5 OF 1922. 
March 16,-1922. 
Present; —Mr. Kanhaiya Lal, J.:C., and 
Mr.'Lyle, A. T.!C. 
Srv RAFEO LOCHAN” MAHAR AJ— 
PLAINTIPFF—ÁPPELLANT 
i ‘Versus ; 
Makant “RAM MANOHAR ‘PRASAD 
at DEEENDANT-“RESPONDENT. 
-Gbitt- Fees Att CV ET:0f 1870), Sch. I, Arte 1— 
Gross-objections — Valuation not ascertatnable— 


Court-fee. 

"A cross-öbjëction' must bear a '"Coutrt-fee 'cal- 
"iédlated:ón"the' amount “br value of: the subjett- 
‘Whiatterindispitte, bit where the value cannot! be 
estimated, the valuation placed-on the cross-objec- 


tion by the. patty: presenting the same must be ' 


accepted, if sith valü&tion isnot wireasonable. 
Appeal against an-order'of “the “Subordi- 
“nate "Judge, "Sultatipur, ‘dated ‘the "Ath 
‘Febrttary "1922. 
"Mr. “Haidar Husain, forithe Appellant. 
"Mr. 'Bisheshwar Nath Srivastava, for! the 
“Resporiderit. 


' MUDGMENT.—In a suit brought “for a 


"declaration: Of right to certain’ property*the 
“Jeained “Subordinate "Judge, on ‘the ‘appli- 
“catión | ‘of the plaintiff, ‘directed that an in- 
“Sunetio6n “should ‘issue ` Staying delivery of 
‘possession ‘ofthe propetty to'the defendant 
"on ‘condition pf the: plaintifi furnishing se- 
 'cùtity. Against ‘the’ order réquiring secu- 
"Xity^the'plairitiff has appedled and ' the de- 
"fendant "has"filed this’ petition òf eross-Ub- 
“jection to"the' effect that'the' learned Stb- 
ordinate Judge was wrong in'directing'stay 
ot delivery. of possession. The Do 
"tion ‘has. bein’ filed on'a Stamm Ié Rs. ‘2, 
"&ithuüüsh' “the “defetidant’ “has valued | his 
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cross-objection at an tarbitrarv figure Of 


Rs. roo. The fee to the paid On Cross- 
objection is prescribed in Art. 1 of Sche- 
düle lof the .Court-Fees.Act. "There :is no 
other place in the Court-Fees Act where 
‘cross-objections are ‘mentioned and .cross- 
objections’ must, therefore, bear a :Court- 
‘fee calculated on ‘the amount -or 
value of "Che .subject-matter in - dispute. 
In: the present ease the value of: the :subject- 
matter in dispute.cannot be estimated,:but 
Art" of ‘the Second Schedule.is- not. appli- 
‘gable ito eross:objeetions. The "words “or 
of-cross-objection’’- were inserted :in Art, 
X ofSCh. I-by-Act Voof!1908,'but itappears 
that from an oversight :similar words were 
not at the same:;time inserted in Art. Ikor 
17 of Schedule II. In order, therefore, to find 
out the proper:fee payable we must accept 
the valuation.placed on the.cross-objection 


"by.the respondent if that: valuation is not 


unreasonable. In:the present case in view 
ofthe. circumstances we consider the: valu- 


-ation of Rs. roo is not. unreasonable and we 
: accept that as a-correct valuation and find 


that a fee. of: Rs. 7-8-0 is. payable. The.de- 

fendant‘respondent will. be required:to nay 

-the-deficiericy of Rs. 5-8-o:within a fortnight. 
N.K. Order-accordingly. 


e tie eme tb kangh tien 


MADRAS HIGH “COURT. 
SECOND Cru, APPEAL No. 673 op 1920. 
' September: 7, “1922. 
Pr esent:—Mr. ‘Justice Oldfield and 
Mr. ‘Justice Ramesam. 
GUJULUVA ‘NAGAVVAR— 
‘PLAINTIFF —APPELLANT 
; YENSUS 
‘THUDUKUCHI GOVENDAVYAR AND 
 OTHERS—DEFENDANTS— RESPONDENTS. 
Transfer of Property ‘Act (TV of 1882), s.^ 74, 
‘application ‘of. 
“No iquestion ias to «whether the:-paynrent: is lor 
-the benelit.of the mortgagor-or mortgagee arises 
in a case where section 74 has to be applied. AH 
"thatone' has to pen applying section 74 is whether 
‘the--person- claiming ‘its : cbenefit was a “mortgagee 
at-the:time of. his payment, dp. 287, col. 1.) 
Second appeal -against a -decree of the 
‘District « Court, -Madura, in Appeal .Suit 
‘No. 228 of 191g, preferred -against .the 
decree of the .Court of the Subordinate 
-Judge,-Madura, -in Ordinary .Suit.No.,97 
‘of 1918. 
‘Phisysecond:appeal «came. on «for:ifiearing 
on the 12th January 1922, , : the..Court 
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{Ayling “and ‘Raniesam, JJ) ‘delivered 
the following 
‘ORDER. --The appellant ‘before us 


is the plaintiff. He sues to recover sums 
on two'mottgagés, Exhibits A and B, 
“executed by the first defendant ‘in favour 
E “himself ‘aiid sms paid .by him in dis- 
charge of prior mortgages. (Exhibit Cs 
and ‘Exhibits D and III). The defendants 
pleaded that there was a contract for’ the 
‘sale of the mortgaged lands ‘and that the 
‘plaintiff made the payments towards '"Ex- 
‘hibits C and D'by reason -of that contract 
and his only remedy is to obtain -specific 
performance of the contract and is not 
entitled to recover in this suit, ‘The: Courts 
below held that Exhibits A and Bare not 
‘discharged by the oral coutract of “sale 
but'upheld the defendants' plea as'to the 
sums -paid in discharge of Exhibit C and 
Exhibit D. We think the view taken ‘by 
the Courts below is epposed to section 74 
of the Transfer of Property Act. Assum- 
“ning that the contract -pleaded by the de- 
fendants is true-and its.terms can be áscer- 
"tained with définiteness, it does not follow 
‘that plaintiff. ceased to be mortgagee. If 
. he^tias not cédsed:to'be a mortgagee, 'sec- 
‘tion 74 of ‘the Act'applies. The case in 
“Batjiiath v. Murlidhar (1) is a-case where 
the ‘plaintif ‘was ‘not a ‘mortgagee “and, 
théfefore, could mot rely on ‘section 74: “and 
- where “the. plaintiff purchased ‘the property. 
‘The case‘in Dalip Rai v. "Birnaik ‘Rat (2) 
^is a case of a completed mortgage; under 
‘the -terms of ‘which the mortgagee under- 
‘took to pay ‘off ‘two prior -mortgages. 
"Neither of these two cases’ has, therefore, any 
daring on the présent case. The decision 
n Surjiram Marwari:v. -Barhamdeo “Persad 
3) is-not a-case-of the'application of sec- 
‘tion “74. No ‘question-as‘to whether the 
payment is for'the benefit of the ‘mortgagor 
‘or mortgagee arises’ in. a case where ‘section 
94 lids to be applied. ‘All ‘that’ one “has 
‘to ‘see ‘in’ applying: Section 74 is whether 
"the: person claimiug its ‘benefit was 'a-inort- 
'gagee"at -the time of hisipayment. “This 
“test is'satisfied in this case.  The:plaintifi's 
‘appeal has, therefore, to ‘be allowed. Be- 


(qn AALT. 3493 A. W. N. (1007) 85. 
(22 2 Ind. Cas. 207; G ALT) J. 549; 
(3) 2 C. IL. J. 288. 


ary 1922). 


-are the actual -mortgagor and -the 
“divided ‘members : of this family, as wasinot 


‘fore a ‘decree can: be: dicen up, theramounts 
due to plaintiff with reference to his:pay- 
ments towards ‘Exhibits C and -D ‘have 
‘to be ‘ascertained and we, therefore, call 
‘for a finding on. Che question—what amounts 
‘are due ‘to 'plaintiff'on Exhibit .C and az, 
hibit D :up to this date? T‘inding-will:be 
‘submitted within six weeks from the: date 
‘of the 'receipt:of ‘the records, and sevén 
‘days will be allowed -for filing objections. 





‘In :compliance "with the-order contained 
‘in the:above judgment the /District Judge 
“of ‘Madura ‘submitted the following 

YINDING.— TheHigh Court has called for a 
finding on theissue, “What amounts are due 
'to-the plaintiff on Exhibit C and Exhibit 
D up till this date ? " (that is, till rzth Janu- 
The High Court has held. that 
the plaintiff stands in ‘the position of a 
mortgagee in respect of the mortgages to 
which Exhibits C and'D relate. There is 
no doubt that for purposes of discharging 
Exhibit C the sum of Rs. 491-8-0 was paid, 
‘Rs. 200 of this amount’ being for :principal 
and “Rs. 291-8-0 being “for interest. “The 


"question ‘that ‘arises now is, whether :the 
‘interest should be allowed on the-full amount 
of. Rs. 491-8-0:paid by plaintiff in. settlement 


of Exhibit C fromithe ‘date of suchi payment, 
or whether -interest is to be calculated 
‘on the principal amount of ‘Rs. 200,-from 


‘the: date of the bond. What rate-of inter- 


est should-be allowed is.also in question. 
The:learried Vakil for the respondents ‘Nos, 
XY to srelies.upon:a ruling-quoted as Digam- 
bar: Das -v. Harendra Narayan Panday - (4) 
‘where interest at 6 ‘per cent. per annum was 
‘allowed on'tbe-ameunt-actually -paid-from 


“the time of:payment; but this certainly :i ids 


not:an authority for the view that interest 


‘Should always be.caleulated in- “such a way 


Or at sucha rate. “In'faect-it is. clear. that 


An ` deciding -how interest “should be calcu- 


lated ‘equitable -cons-derations:come in -and 


‘that'-each, case has tobe decided . ‘upon its 


‘own merits. Inithis eas? -it has to be 
Observed ‘that the contesting respondents 
un- 


the- case An Aber ruling just teferred-to, It, 


X 5 Ind, Cas. 165; 1: C L. T; 226 ; t4 C. W, 
org MR aie i D Eats D 


|| 
\ 
4 


288 


INDIAN CASES. 


* 


” [1922 


GUJULUVA NAGAYYAR Y. THUDUKUCHI GOVINDAYYAR. 


therefore, seems reasonable that, as far as 
possible, the plaintiff should have the same 
reliefs as the original mortgagee was en- 
titled to. I am, therefore, of opinion that 
he is entitled to interest on the principal 
amount from the date of the bond. He 
cannot, however, be allowed.the rate of 
in erest which is stipulated for in Exhibit 
C, because in that document the amount of 
interest stipulated for, in case of non-pay- 
ment by the fixed date, was 18 per cent. per 
annum compound interest, whereas the 
interest that had otherwise to be paid was 
I2 per cent. per annum. The compound 
interest thus provided for is penal and, 
as such, that cannot be allowed. The learned 
Vakil for the plaintiff asks that interest 
may be allowed at 12 per cent, per annum 
compound interest. This rate of interest 
appears to me to be reasonable and I would 
allow it. 

2. With regard to Exhibit D, interest 
has been claimed n the plaint at 12 per 
cent. per annum on the actual amount 
paid and this is all the interest that can be 
allowed, as matters stand. The learned 
Vakil for the plaintiff suggests that the 
plaint might be amended so as to ask for 
interest to be given according to the terms 
.of the decree, Exhibit D, but it does not 
seem to me that any amendment of the 
decree is called for, nor indeed has any 
application been made on that behalf. 
I, therefore, find as above that he is enti- 
tled to 12 per cent. per annum on the amount 
paid for the discharge of Exhibit D, that 
amount being Rs. 562:8-o. The learned 
Vakil for the respondents-defendants Nos. 
1 to 5 calls to my attention the ruling in 
Syamalarayudu v. Subbarayudu (5) and 
urges, on the strength of it, that lower in 
terest should be allowed after date of the 
plaint than that which is allowed previous 
to the plaint. I cannot, however, find that 
that decision is an authority that such differ- 
ence is always to be allowed. As already 
stated, it isa matt rforequitable cons.dera- 
tions, and it is to be observed that .n that 
Madras ruling the defendant was not him- 
self a mortgagor. Ido not, therefore, think 
. it necessary to apply that decision. Accord- 
ing to what I have found above, the 
amount due to the plaintiff is Rs. 2,007-0-6. 


(5) 21 M. 1433 7 Iud. Dec. (x. S.) 487. 


Messrs. T. R. Venkatarama Sastri and 
V. Sundaram Atyar, for the Appellant. 
Messrs. K. Rajah Aug and P. V. 


Krishnaswamt dyar, for the Respondents. 





This second appeal came on for final 
hearing after the return of the finding of ` 
the lower Appellate Court upon the issue 
referred by the High Court for trial. ` 
" JUDGMENT.—We accept the finding as to 
the rate of interest in respect ofExhibits C and 
D. It is now pointed out that Exhibit D 
was a decree on two mortgages, one of which 
was prior to plaintiffs mortgages A and 
B,and the other was subsequent to them, 
and that section 74 cannothelp the plaint- 
iff to recover the amount which he paid 
with reference to the latter. It is true 
that section 74 does not help the plaintiff, 
but under section or he was entitled to 
redeem both the mortgages. He was im- 
pleaded in the suit on which D was passed 
as seventh defendant with the allegation 
that he was a subsequent mortgagee. Ex- 
hibit D was passed on a compromise bet- 
ween plaintiffs and defendants Nos. r to 6. 
The decree is silent as to seventh defendant 
(the present plaintiff). Under these cir- 
cumstances, the present plaintiff must be 
taken to have paid the. decree amount 
under Exhibit D (including the amount 
due on the latter mortgage)not intending to 
extinguish the mortgage-debts under Exhibit 
D but so as to keep them alive and to en- 
able him to recover them from the mort- 
gagor (section I01 of the Transfer of Prop- 
erty Act) The plaintiff will, therefore, 
be entitled to recover all the amounts 
paid under Exhibit D. It is also found 
thata mortgage of sixth defendant (Exhibit 
IV) is prior to the second mortgage in Ex- 
hibit D. There will, therefore, be a decree 
for plaintiff for all the sums found due 
on Exhibits A, C and the first mortgage 
in Exhibit D to be recovered by sale; and in 
respect of Exhibit B and the second mortgage 
in Exhibit D, there will be a decree for sale 
subject to 6th defendant's claim under 
Exhibit IV. The plaintiff will have plaint- 
iffs costs throughout. A preliminary de- ` 
cree wil be drawn up accordingly. Time 
for payment will be six months. 

S. D. A bbeal aliowet. 
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CALCUTTA HIGH COURT. 
. SECOND CIVIL APPEAL 108 OF IQIQ, 
February 28, 1922. . 
Present:—Mr. Justice Newbould. and 
Mr. Justice Panton. 
Shaikh J AMAL —PLAINTIFF-—ÁPPELLANT 
VEVSUS 

Shatkh CHAND AND OTHERS— 
DEFENDANTS—-~RESPONDENTS.  , 
Limitation Act {IX of 1908), Sch. I, Art. 61— 


Co-defendants —Money paid into Court by one on 
behal if of both —Sust for contribution — Limitation. 


Where a co-defendant in a suit makes some 
paymeut into Court on behalf of himself and the 
co-defendaut, a suit by him to recover the amount 
paidin exces: of his share is governed by Art. Gr 
of Sch. Ito the Limitation Act, and limitation 
begins torun from the date of the payment and 
not from the date of the termination of the 
litigation. 
` Matangini Debya v. Prasannamoyi Debya, 3C. 
L. J. 93, distinguished. 


Second appeal against the decision of the 
First Additional District Judge, Dacca, 
affirming the decision of the Fourth Munsif, 
“Dacca. 

Mr. B. K. Bhattacharjee, 

‘lant. 
Mr. K. K. Basak, for the Respondent. 


 JUDGMENT.—This is an appeal against 
the. decision of the First : Additional 
District Judge, of Dacca, affirming the 
decision of the Fourth Munsif of Dacca, 
dismissing the suit of the plaintiff, the 
appellant before us. 
recovery of a share of the costs of the liti- 
gation and of money due for the redemption 
of a mortgage in which the plaintiff and the 
defendants were jointly interested. Both 
the lower Courts have held that the suit 
failed on the ground that it is barred by 
‘limitation. . The. payment in redemption 
of the mortgage was made as far back as 1907 
and the litigation terminated on the 29th 
May 1913. The Article of the Limita- 
tion Act applicable to the suit has been 
held by the lower Appellate Court to be 
Art. 6r, and if that Article applies 
there can be no doubt that the suit is 
barred. Art 61 applies to a suit for 
money payable to the plaintiff for money 
paid for the defendant. The period of 
limitation is three years, which runs from 
the date when the money is paid. Ad- 


for the Appel- 


anittedly, in: this case mo money "was paid 
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within thrze years of the institution of the 
suit. 

On behalf of the appellant it is contended 
that, even if Art. Or is applied, it should 
be held that the money was not paid for ` 
the defendants until the date of the final 
decree in the litigation. In support of 
this contention reliance is placed on the 
case of Matangini Debya v. Prasannamoyt 
Debya (x) But the facts of that case 
are distinguishable. There the plaintiff 
paid certain money as rent of a putni tenure, 
and at the time he made that payment the 
paymerit was for his own sole benefit. 
Subsequently, as the result of the decree 


setting aside purchase of the putni, the 
payment made became payment for 
the benefit himself and the. defendant; 


and it was, therefore, held that the cause 


of action in the suit for contribution did not 


arise until the date ofthe decree by which 
the payment became a payment benefitting 
the defendant. In the present case the 
payments made for this litigation were 
paymenis made for tbe defendants at the 
time they ‘vere made. Whether the 
redemption suit ended in. the plaintiffs 
favour or not, the payments were made 
for the benefit of himself and the defend- 
ants in this suit who were his  co- 
plaintiffs in that suit. Art. OI seems 
to us to be one that clearly applies to the 
facts of this case. Reliance, however, is 
also placed onthe finding of the First ~ 
Court that there was an implied contract 
that the defendants should reimburse the 
plaintiff for any money paid on their 
account as costs of their suit in excess of ` 
his share. But evén if this be treated as 
a suit for breach of contract to which 
Art. 115 of the Limitation Act wovld apply, 
tte plaintid's position is no better, On 
the implied contract the defendants would 
be liable to pay their share of the expenses 
of the litigation as each payment was made. 
In the absence of a finding of a contract 
to pay at the conclusion of the litigation 


. their liability “could not be postponed till 
the 28th May 1913. 


The period of limitation: 
is the same under Art, XI5 as under 
Art. 61 and the breach of the implied 
contract would be simultaneous with the 
payment made, since theliability arose 


0)3C€L]ox- 
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on the making of the payments. Our 
attention has been drawn to section: 95 
of the Transfer of Property Act. Under that 
section the defendants are clearly 
liable to reimburse the plaintiff for the 
payments which he has made. But that 
question does not arise in the present 
appeal. The only question that arises is 
when the liability commenced, and there 
is nothing in that section which would 
defer the date when the liability arose. 
. We agree with the lower ` Courts that 
‘the suit is barred by limitation and 
accordingly dismiss this appeal with costs. 
‘oN. KE. 
E Appeal dismissed. 


PATNA HIGH COURT. 
LETTERS PATENT APPEALS Nos. 3 AND 4 
" OF 1922. 
| July 25, 1922. 

Present -—S8ir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B. K. Mullick, Kr. 
RAGHUBIR SINGH AND OTHERS— 
APPELLANTS IN BOTH 

VET SS 
LATTERS PATENT APPEAL NO. 3 OF 1922 
JETHU MAHTON—RESPONDENT. 

LETTERS PATENT APPEAL NO. 4 OF 1922. 

SOBHARAM GORAIN—RESPONDENT. 

Limited owner-— Lease beyond ` lifetime—— Rever- 
 Ssioner's remedy Ejectment suit— Lease, setting aside 
of, whether necessary. 

A limited owner has go power to grant a 
lease beyond his own life as against the rever- 
‘sioner, and once the reversioner elects to treat the 
.interest granted to the defendant as an interest 
extending only for the lifetime of the grantor, 
then in such a case it terminates upon the death of 
‘the grantor and thereversioner need not bring 
-& suittoset aside the transfer. The defendant 
.becomes a trespasser, if he refuses to turn.out, 
„and the reversioner is entitled to bing a suit in 
ejectment forthwith. [p. 291, col. r.) 
|^. Bs8joy Gopal Mukerjee v. Krishna — Mahishi 

` Debi, 34 C. 329; 11 C. W. N. 424; 5 C. L. J. 334; 
,9 Bom. L. R. 602; 2 M. L. T. 133; 17 M. L.J. 
“154; 4 A. L. J. 329; 34 I. A. 87 (P. C.), relied on. 

Latters Patent Appeals. e 

Mr. A K. Rat, for the Appellant. » 

., Messrs. A. B. Mukerjee, A. P. Upadhya 
` and H. b. Mukerji, for the Respondents. 
JUDGMENT. 


“Miller, €. J.—In my opinion 
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appeal is really governed by, the deci 
sion of the Judicial’ Committee in the 
case of Bijoy Gopal Mukerjee v. Krishna 
Mahisht Debt (1). The suit was instituted 
by the reversioner of one Manmohan Singh 
who was a tenant of land in Chota Nagpur. ` 
After his death his daughter had been in pos- 
session during her life and had granted what 
1s described as a mukarart lease of the raiyati ` 
holding to the defendant in the suit. Upon 
the death of the limited owner, the plaintiff 
as nearest reversioner sued to recover posses- 
‘sion. 

The Judicial Committee have laid down - 
in the case just referred to that in 
such a case the reversioner may treat the 
alienation which purports to extend beyond 
the life of the limited owner asa nullity and 
he may sue for possession at any time within 
12 years of the death of the limited owner 
without first seeking to set aside the trans- 
fer in favour of the defendant. In other 
words, if he elects to treat the transfer as a 
nullity after the death of the limiced owner 
he may do so and there is nothing left in such 
a case to beset aside: and he may sue for 
possession and is entitled to obtain posses- 
sion. The present case is the case of a 
holding and in either'case it seems to me 
all that is necessary for the reversioner to 
dois to exercise his option and that he may 
do by merely bringing a suit to claim 
possession. If that is the proper view to 
take and it appears to me that it is the 


view taken by their Lordships of the Judi- 


cial Committee it follows that from the 
moment the  reversioner exercises his 
option there is nothing leftin the transferee 


‘and the lease has terminated on the death 


ofthelimited owner. It was contended in 
this case that the de‘ ndant has acquired 
the interest at all event of an under- 
raiyat and that, therefore, he w s entitled 
Under the Chota Nagpur 
Tenancy Act there is no provision requiring 
notice to quit to be served upon an under- 
ratyal, but even supposing that it is neces- 
sary that he should be served with a 
reasonable notice by his immed.ate iandlord, 
that is only because the tenancy does not 
terminate until such notice is given, 
and on cannot sue in ejectment to recover 


land in the possession of a tenant until 


(1) 34 C. 329; 11 C. W. N. 4245 5 C. L.. J. 334: 9 
Bom. L..R. 602; 2 M. L. T. 133; 17 M. L. J. 1544 4 
A. L. J. 329; 34 I. A. 87 (P. CH, 
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CHIRANJI LAL, 7. KALI, 

th: enancy has come to an end, If the only 
means by which such tenancy. could 
Come to an end. were by notice to quit I 
agree it would be necessary for the plaintift 
to prove that the notice had been. given. 
But there are more ways than one by which 
tenancy may determine. The limited owner 
had no power to grant a tenancy beyond 
her own life as against the reversioner 
and on e the reversioner elects to treat the 
interest granted to the defendant as an 
interest extending.only for the lifetime of 
the granto:, then, in stich a case it termi- 
nates upon the death of the grantor and 
there is, therefore, nothing more to be done 
to terminate the tenancy.. "The defendant 
becomes a trespasser if he refuses to turn. 
out and the plaintiff is entitled to bring a 
suit in ejectment without giving any notice 
whatever. In, my opinion these, appeals 
ought to be allowed and the decree of the 
Subordinate judge restored. The plaint- 
iff is entitled to his costs in each appeal here 
and in the Courts below. 

Mullick, JI agree. There are authori- 
ties which show that an under-raiyat in 
Chota Nagpur may in certain circum- ° 
stances be entitled to notice under section 
106 of the Transfer of Property Act, but 
that. question does not arise in the present 
cas:. Here the defendant is liable to be 
ejected at the option of the reversioner 
unless he can show that. he has acquired 
any statutory right of occupancy. "There 
is no suggestion of any such right here 
and the decree of the Subordinate Judge 
is, therefore, right. 

N. K, 

Appeals allowed. 


OUDH JUDICIAL COMMISSIONER’ S 
COURT, 
Crviz, REVISION NO. 23 OF 1922. 
May Ir, 1922. 
Present ;—Mzr. Ashworth, J. C. 
CHIRANJI LAL—APPLICANT `^ 
VEYSUS 
KALI—OPPOSITE PARTY. 


Civil Proceduve’Code (Act V of 1908), 5. 115— 
Ground net urged in Couris below— Revision, 


+229. 


ae = 
EAR 


E. 


CASES, 


It is not open to a High Court to interfere iu 
revision on a ground which was not urged. in the ` 
Courts below. [p. 294. col. r.] 

Civil revision from the decision. of. fhe. 
judge, Small Cause Court, Gonda, dated 
the 30th November 10921. . 

Mr. P. C. Gupta, for. the Applicant. 

Mr. S. N. Roy, for the Opposite Party. 


ORDER.—-This is an application in revi- 
sion’ under section 25 of the Small Cause 
Courts Act. The facts are as follows :— 

The applicant obtained an instalment 
decree against the non-applicant. He appli- 
ed for execution and was met by the judg- 
ment-debtor with the plea that all the 
instalments had been paid up and the 
applicant’s copy of the decree obtained 
from the Court made over to him. The 
Small Cause Court Judge found on the 
evidence that this was so. In his judgment 
he makes no mention of the date when the 
last instalment was paid up. In this Court 
Counsel for the applicant urges that accord- 
ing to the evidence the last instalment was’ 
paid more than three months. before the 
date when the applicant made his application : 
in execution and that under O. XXI, r. 2:(3). 
of the First Schedule.of. the Code of Civil 
Procedure, no payment.which had not been 
certified or recorded. within three months. 
could be recognised’ by Court in execution. 
It has doubtless been frequently. held that 
revision cannot be allowed of the decision . 
of a Small Cause Court merely because itis 
wrong in law, but there can be no doubt 
that revision would be allowed if the lower 
Court found a certain fact, for the finding, 


of which there did not exist an atom of I 


evidence. In this case there may. have 
been evidence of the payment of the. debt,' 
but under O. XXI, r. 2, sub-rule (3) the 
Court was absolutely prohibited from taking 
that evidence into consideration. If, there- 
fore, the Small Cause Court had, in dealing. 
with the point, ignored the provision of law, 
I should have allowed the revision. 
it appears from the judgment of the lower 
Court that the question whether it. was 


‘precluded from considering the evidencé. 


of payment by ‘the provision requiring . 
certification was never urged before the 
Court or was present to the mind of the. 
Presiding Judge. I am of the opinion. that 
this Court should not interfere in revision 
on a ground which’ was rever taken up jn 


“But 4 
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the lower. Court. da party fails to take up 
A necessary, ground in the Court of 
Small Causes, it cannot be said that any 
gross tniscarriage of justice can have followed 
Per thé Court’s failure to itself notice and 
give effect to the ground. For the above 
reasons the: application is dismissed with 
costs, 
f Application dismissed. 
W. $; A. 


‘CALCUTTA HIGH COURT. 

APPEAL FROM ORDER. NO. 270 OF 1922. 

^ . February 9, 1922. 

Present Mr Justice Woodroffe and 
Mr. Justice B.B. Ghose. 
ROMESH CHANDRA CHAKERBUTTY— 

PETITIONER— APPELLANT 
E l VENSUS | 
DURGA CHARAN. CHAKERBUTTY 
AND OTHERS—OPPOSITE PARTIES-——RE- 
SPONDENTS, 

Cil -Proceduye Code (Act V of x9o8), O. V, 
Ti 13- Noneservice of summons—Ex parte decree, 
Setting - aside of, 

onsSéfvice ‘of Siftinions -is a good ground for 
Setting aside én ër parte decree where it is shown 
that a-stifficient attempt was not made to person- 
filly serve the summons and that the person 
êh whom the summons’ was served. and who 
désctibed himself as a relation of tlie judgment- 
WEDA was not sufficiently authorised to receive 


"First appeal. ` 


A So Rupendra Kumar M utter, (with him ` 


Apurba Charan Mukerjee), for the 
ga 
Mr. Devendra Nath Bagchi, for the Re- 
'Spondent, 


. JUDGMENT. This appeal arises out of 
an application to set aside an ex parie 
deeree on the ground of non-service of 
‘sitmmons. under r. r3, O. V° of the 
Civil Procedure Code We think the 
‘appeal must Succeed on several grounds. 
Im the fitst place, itis not shown that 
sufficient attempt was made to personally 
‘setve>.the summons secondly, it is not 
shown that the person who has been 
| described as à cousin of the appellant 
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was a person who was suffi ent: authoriz- . 
ed to receive the summons. The third 
point, whether or not service was sufficiently 
made at the house in which the appellant 
was said to be'residirig, does not arise having 
regard to the findings on the other points 


.and we do not, therefore, consider thein. We 


think, therefore, in the circiunstances of this 
case, the order which we should make . 
wil *be made on terms. The terms 
which we propose and which are made 
condition precedent to the setting aside 


. of the judgment of the lower Cotirt and 


to the restoration of the suit is that the 
present appellant must pay into Court 
the sum of Rs. 500 (Rupees Five hundred) 
which the respondent will be at liberty 
to withdraw and treat it as payment 
towards the amount which he claiths as 


his debt. ‘This amount of! Rs. 500 
must be depositéd in the lower Court 
within two months from this date. Each 


party will bear his own costs in this appeal. 
If, of course,.it be found afterwards that 
at the date on which this sum of Rs. 560 
is paid to the respondent, the appellant 


. has in fact paid up his full dues, then he will 


he entitled to a refund of the sum. If the 
deposit of the money is not made: withiri 
the time specified then this appeal will 
Stand dismissed with costs, the Hearing. fee 
being two gold ‘mohurs, otherwise there wi!l 
be no costs ih this appeal. | 
N. K. 
Order dscor diel y 


" 
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GOKAI, CHAND V, UDHERAM, 
LAHORE HiGH COURT. 
MISCELLANEOUS First -Crvi, APPEAL 

No. 3173 OF 1917. 
February 23, 1922. 

Present :—-Mr. Justice LeRossignol and 
Mr. Justice Abdul Qadir. 
GOKAL CHAN ee 
APPELLANT 

versus | ——— 
UDHERAM, RECEIVER AND OTHERS 
—-DEFENDANTS—RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), 
O. XLIII,rv.i O. XL,r. 4-—-Order refusing to 
demand accounts from discharged Receiver— Appeal. 

An order refusing an application to call’ upon 
a discharged Receiver in a suit to render accounts 
and refund losses due to his neglect during the time 
he was in the office of Receiver, is not appealable. 

Miscellaneous First Appeal. 

Mr. Sundar Das, for the Appellant. 

Mr. Badr-ud-din Kureshi, for the Re- 
spondents, < 


JUDGMENT.—This is an appeal from 
an order on an application to the Court 
below to. call upon a discharged Receiver 
in a suit to render accounts and refund 
losses due to his neglect during the time 
he was in the office of Receiver. 

It is urged by the respondent that the 
order is not appealable. The appellant 
poists to O. XLIII, rr But that gives 
an iiu from orders under O. XL, r. I or 4, 

d it is urged that the lower Courts’ order 
is one under O. XL, r. 4. 

That rule, however, provides that the 
Court may attach and sell the Receiver's 
property, and the Court below has not 
passed any such order, so the order i in appes 
is not one under O. XL, r. 4. ` 

The order does not seem to be subject 
to appeal and we accordingly dismiss the 
appeal with costs. 


W. Ge 4 | g 
Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 67 OF 1925. 
February 20, 1922. 

Present -—Mx. Justice Greaves. Bud 

. . Mr. Justice B. B. Ghose. 
RAJAKOTI KUMAR MUKERJI— 
J UDGMENT-DEBTOR-—-APPELLANT 
Versus 
TINCOWRI CHAKRABURTI AND 
OTHERS—-RESPONDENTS. 

Execution of decree— Costs not tnserted in decree 
by mistake— Decree, whether capable of exggutign—— 
Limitatiow, ,oPeration of —Deeree, amendment of— - 
Supplying omission as lo costs, whether amendment 
-—Execųtion Court, powers of. 

Where a decree is reversed in appeal with 
costs throughout the suit, it cannot be said to be 
capable of execution until the costs of the lower 
Court have been ascertained, and where such 
costs, though taxed and assessed, do. not, owing to 
an omission, appear in the decree of that Gourt, 
and the decree-holder in appeal applies to that 
Court to supply the omission, limitation, does? not 
begin torun sgainst him until the’ omission is 
supplied and the amount of the costs of the lower 
Court inserted in the decree. ' 

Where costs, awarded in a Suit, though ‘taxed’ 
and assessed, are not, owing to an omission, 
inserted in the decree and the omission is supplied 
on the application of aparty to the suit, iti does 
not amount, in substance and effect, to an ameng- 
ment of the decree. 

Anexecution Court has no business to decide 
whether av amendment of a decree it is called 
upon to execute was uliya vires or not. 


Sri Gobind Sing v. Gangatri Pershad Singh, 6 
C. L. J. 542, Rameswar Malia v. Bhaba Sundari 
Debi, 5 ind. Cas. 304: 11 C. L. J. 81 and Aghova 
Kumar Gäüguli v. Mahomed Musa, 5 Ind. baie 


723; 11 C. L. J: 155, dissented from. 


* Appeal. 

Mr. Upendra Kumar Mutter, 
Appellant. 

Mr. Panchagan Ghose, for the Responds 
ent. 

JUDGMENT.—This is an appeal by the 
judgment-debtor. . He, as plaintiff, in 
March 1908 sued and obtained a decree iu 
a stiit against the respondent. On the 
13th August 1910 an appeal was prefer 
red to the District Judge. He affirmed ‘the 
décision of the Munsif. Agaizist this an 
appeal was preferred tos this Court, . Qn 
the 6th March 1913 this Court reversed 
the decision of the District Judge and of 
the Munsif and dismissed the suit and 
allowed the defendants in the suit the, costs 
throughout as against the plaintiff who às. 
the present appellant before us and on the 
goth April rgr$ the decision of the learied- 


for the 
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"EAJAKOTI KUMAR MUEERJI v. “TIN COWRI CHAKRABURTI, 


Judge was affirmed in a Letters Patent 
Appeal. The decree of the High Court 
allowed the defendants in the original suit 
the cost of the appeal to the High Court 
and the costs before the Munsif and the 
District Judge. I understood that the 
costs of the defendants before the District 
Judge and before the Munsif had been 
taxed or assessed in those Courts but that, 
owing to an omission, they had not been 
inserted in the decree of either Court. 
Therefore, if the defendants were desirous 
as they were of executing in full the decree 
passed in their favour by this Court- for 
costs, it was necessary for them to obtain 
information with: tegard to the amount of 
the costs to which they were entitled in 
the First Court and in the Court of the 
District Judge. Then what they did was 
this: On the 3rd September 1917 they 
applied to the District Judge to supply the 
emission in the decrees of both the Courts 
with regard to costs. On the rst October 
I91I7 the application was allowed and the 
amount of costs of both Courts was in- 
serted. On the rrth February 1920, the 
original defendants applied for execution 
of the decree of the High Court. "Both the 
Courts below have held that the costs 
awarded by. the High Court decree so far 
as regards the proceedings in this Court 
were concerned, were barred by limitation, 
but they allowed execution in respect of 
the costs both before the Munsif and 
before the District Judge holding that the 
time ran from the rst October 1917, and 
Jit is in respect of this that the judgment- 
debtor now appeals to us. There is no 
eross-appeal to this Court. e 

Now, first of all it is said on behalf of. 
‘the appellant that the District Judge had no 
jurisdiction to make the amendnient which 
he has done and that the only Coürt which 
could have made the amendment was this 
Court and the only decree capable ` of execu- 
tion was the decree of the 6th March 1913 
which was affirmed in the Letters Patent 
. Appeal. We haveebeen referred inesupport 
OË. the contention raised before us by the 
appellant to three decisions. . The first of 
them is the case of Sri. Gobind Sing v. 
Gangatrt Pershad Singh (1) and the other 
ree were- the- cases of EE M alia 
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'Obtaih certain 


v. Bhaba Sundari. Debi. (2) and Aghora ' 
Kumar Ganguli v. Mahomed Musa (3). These 
are decisions which support the contentions 
of the appellant that the District Judge was 
acting uliva vires in amending the decree, 
but it does not seem to us if we examine 
facts of this case that the District Judge 
really amended the decree. It was neces- 
sary, after the decision of this Court, to 
information which was in 
existence and it was in fact this informa- 
tion which was, obtained on the rst October 
1917. We accordingly think that limita- 
tion did not commence to run until the 
Ist October 1917 when information neces- 
Sary to execute the High Court’s decree 
had been obtained and that decree was, 
as seems to us, for the first time then 
capable of execution. It has been argued 
that, even apart from this information, the 
decree might have been executed in respect’ 
of the costs allowed in the proceedings in ' 
this Court, but it seems to us that treating 
the matter broadly you could not say that 
the decree of this Court was really capable 
of execution until the information,had been 
obtained which was necessary to complete 
it. This being so, we think that nó question 
of ultra vires action arises, and what the 
Judge did was not really in effect and 
substance to amend the decree. So far as. 
limitation is concerned tliis question does 
not arise; As already stated, the decree of 
this Court was not capable of execution 
until the rst October 1917. We agree, 
moreover, in what has been said in the 
judgement of the Court below, namely, that 
the Executing Court was not the Court 
to decide as to whether the so-called amend- 
ment was ultra vires. 

‘In the result this appeal fails and is 
dismissed with costs. We assess the hearing 
fee at two gold mohurs. 
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(3) 5 Ind Ces. 723; 11 CL. re: 
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ABHIKANDA SAHU v. JOGI SAHU. 


PATNA HÍGH COURT. 
Cricuit Court, CUTTACK. 
FROM APPELLATE DECREE. NO, 2 

OF 1921. 
December 2, 1921. 
Present -—Mr. Justice Das and 
Mr. Justice Adami. 
ADHIKANDA SAHU AND OTHERS— 
DEFENDANTS— ÁPPELLANTS 
VEYSUS 
JOGI SAHU AND orgERS—PILAINTIFFS— 
RESPONDENTS. 

Agreement — Consideration—Discharge of civil 
itability—Threat to prosecute— Agreement, validity of. 

Where on a mere threat to prosecute for 
a non-compoundable offence or on an apprehension 
that prosecution would take place, an agreement 
is come to, this threat or apprehension 
is not sufficient to vitiate the agreement. 
The distinction between the motive for coming 
to an agreement and the actual consideration 
for the agreement must be kept carefully 
in . view and this care must be particu- 
larly exercised in a case where thereis a civil 
liability already existing which is discharged 
or remitted by the agreement. 

Appeal from a decision of the District 
Judge, Cuttack, dated the 30th September 
1920, reversing that of the Munsif, 


APPEAL 


Cuttack, dated the 20th November 19 9. | 


Mr. Bichitranand Das, for the Appellants. 
"Mr. Subodh Chandra. Chatterji, for the 


Respondent. 
JUDGMENT. 

“Das, J.—I have arrived at the conclusion, 
though no: without some hesitation, that 
the judgment of the lower Appellate Court 
must be upheld. It was argued strenu- 
ously before us that tie facts n this case 
are different from th» facts that were pre- 


sent in the case reported as Sukhdeo: Dass | 


v. Mangal Chand (x). In that case the de- 
fendant, Muni Lal, who-was the gomasta of 
the defendants had misappropriated a cer- 
tain sum of money. He happened to be a 
relation of the plaintiffs and the plaintiffs 
agreed to set off the sum of Rs. 600 due 
by Muni Lal to the defendants against 
the claim which the plaintiffs had against 
the defeadants. Subsequently, the plaintiffs 
sued o nforce their claim against the de- 
fendants and the defendants claimed that 
. they were entitled to have the .um of 
Rs. 600 set off against the claim of the plain- 
tiffs. The plaintiffs maintained that the 


(rt), 41 Ind. Cas. 812; 2 P. T. J. 630; 2 P. EL. W. Ag ; 
ala : I am unable to distinguish this case from 


140. 
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set-off could ‘not be allowed, as the ;consider-, 
ation for the agreement was not.to prose- 
cute Muni Lal for an offence which was 
not compoundable. This contention did not 
find favour with the learned Judges who 
decided the case. Mr. Justice Chapman, 


. delivering the judgment in the case, said as 


follows :—''Where the consideration for an 
agreement is a promise not to prosecute for 
an offence, which is. not compoundable, 
the agreement is not enforceable by law, 
but this limitation of freed2m of contract 
should only be enforced where it. is quite 
clear that the consideration for the agree- 
ment was such an illegal promise." When 
ona mere threat to prosecute or on 
apprehension that prosecution would take 
place an agreement has be:n come to, this 
threat or apprehension is not sufficient 
to vitiate the agreement. The distinction 
..... between the motive for coming to an 
agreement and the actual consideration 
for the agreement itself must be kept care- 
fully in view and this care must be par- 
ticularly exercised in a case where there 
is a civil liability already existing and which 
is discharged or remitted by the agreement." 
Now, even if we apply thes - considera'ions 
to the present case, then how do2s the 
case stand? There was undoubtedly a 
civil liability due, not, it is true, on the 


. part of defendant Mot but cer ainly on 


the par: of defendant No. 2. In the case 
to wüich I have already referred, ‘here 
was n» liability on the part of the person 
wio was sought to be made liable, and, in’ 
my *opin on, no dstinction can be drawn. 
between the present case and the case of 
Sukhdeo Dass v. Mangal Chand (x). The 


` plaintiff was not, p imarily liable in the 


latter case and in the case before us Adhik-. 
anda was not primarily liable. Each of them 
made himself liable, because there was 


‘undoubtedly a liability on the part of some 


body else in whom they were interested. It 
may be that the motive for coming o the 
agreement was that prosecution may not 
b> launched in the case, but, as Mr. Justice 
Chapman says, “the distingtion | between 
the moive for coming to an agreement 
and the actual consideration for the agree- 
ment itself must be kep carefully in 
view. ” 07 

On a careful consideration of the matter, 


4 
Go 


the case upon which the respondents rely. 
I must dismiss this appeal with costs. 
pean J.—I agree, 
» €. A, i 
| Appeal dismissed. 


MADRAS HIGH COURT, 
APPEAL AGAINST APPELLATE ORDER no 
‘65 OF 1921. 
March 31, 1922. 
Present :-—Mr. Justice Oldfield and 
' Mr. Justice Venkatasubba Rao. 

.M. VASUDEVA MUTHU SHASTRY 
PLAIN TIFE—PETITIONER—APPELLANT 
Versus 
M, VITTAL SHASTRY AND OTHERS— 
DEFEÉNDANTS— RESPONDENTS. 


Partition — suit — Joint: decvee— Limitation Act 
(IX of 1908), Sch. I, Ari. 182, Exp. 1, applic- 
ability of. 


In partition suits, the decree is passed jointly in 
favour of the sharets. 

A decree for partition which awards to the 
plaintiff a specified portion of family lands and 
profits therefrom, and also his costs, is a decree 
jointly in favour of the sharers with reference to 
Explanation Iof Art. 182 of the Limitation Act. 

Sheikh Khoorshed Hossein v. Nwmbee Fatima, 
3 C. 551; 2 C, L. R. 187; 1 Ind. Dec. (N. S.) 935, 
Mohun  Chundey  Kurmohar v. Mohesh Chiundey 
9 C. 568; 4 Ind. Dec. (N. S.) 1026, followed. 

‘Dost Muhammed Khan v. Said Begam, 20 A 
8r; A. W.N. (1897) 199; 9 Ind. Dec. (N. Si 411, 
Narayan Ramchandra w. Vithal Sakharam, P. J. 
(1886), p. 287, Jeddi Subraya v. Ramrao, 22 B. 998; 
Ir Ind. Dec. (N. S.) 1249, Ramasami Atyangar v. 
Narayana Aiyangar, 65 Ind, Cas. 99@ 42 M. L.J. 

94; 14 L.W. 498; (1922) A.I.R. (M.) 327, referred to. 

. Appeal against a decree of the District 
Court, South Kanara, dated the 
17th January 1927, in Appeal Suit Nos. 
85 and 89 of 1920, preferred against the 


order of the Court of the Subordinate Judge, 
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South Kanara, dated, the rst March 1920, 
in R. E. P. No. JI of 1919, on Original 
Suit No. 20 of 19goo. 

Mr. K. Yegnanarayana Adiga, for the 
Appellant. 

Mr. B. Stiarama Rao, for the uode 


JUDGMENT. | 
Oldfield, J.—The only question raised 
by this appeal is whether the decree is still 
executable by plaintiff, notwithstanding that 
his last application in Igro was made over 


‘three years before his present application 


in 1919. He alleges that it is, because 
time runs against him only from the ap- 
plication of 2nd defendant in 1918, with 
reference to Explanation I, Art. 182, Schedule 
I, Limitation Act. 

The decree is for partition, but it is not 
in the form contemplated by the present 
Code. For it awards to plaintiff an 
aliquot part specified as one quarter of 
certain family lands and the profits there- 
from and also his costs, the ascertainment 
of the particular lands and the amount 
recoverable as profits being apparently 
reserved for execution. No doubt “ such 
a decree is not like a decree for money or 
for the delivery of specific property a decree 
in favour of the plaintiff alone” and “in 
a suit for partition ` the decree is in om 
of each sharer," Dost Muhammad Khan 
v. Said Begam (1); and again, “ It is in con- 
sequence of the, reciprocal character of 
the right which co-owners have in the matter 
of partition that even those who are not 
actual plaintiffs can claim that their share 
also be allotted them by the decree," Assam 
v. Pathumma (2). | Such descriptions of 
partition decrees may in some cases 
justify reference in connection with their 
execution to the portion of Explanation I to 
Art.. 182 which deals with decrees passed 
jointly against more persons than one, 
because the family property may be in the 
hands of or may be iecoverable from some 
or all of the members of the family other 
than the excluded plantiff. But that 
portion of the Explanation will be ,relevant 
only if the question is whether an applica- 
tion for execution against one party aífords 


(1) 20 A 81; A. W. N. (1897) 199; 9 Ind. Dec. 
N. S.) 471. 

(2) 22 M. 494; 9 M. L. J. 37; 8 Ind, Dec;. s. $) 
353 
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a starting point for time for an application 
against another and not when, as in the 
present case, the question is of reliance 
by one party on an application made by 
another. 

On that question it is urged for respondent, 
that the decree before us has not been 
passed jointly in favour of more persons 
than one, but severally in favour of each 
of those concerned, distinguishing the share 
deliverable to each ; and this would appear 
tobe so, because each party is entitled to 
. recover only his own share and that 
‘Share is not .the less distinguishable 
from that deliverable to. others, be- 
. cause the property comprising each share 
is regarded as to be ascertained. Shortly, 
similarity between the rights of each of the 
parties undera decree will not make ita 
joint decree in their favour. Order XXI, r. 


£t 


I5 Civil Procedure Code, dealing with “a 


decree passed jointly in favour of more 
persons than one," that being the wording of 
the Explanation under construction, clearly 
cannot refer and has never been construed as 
referring to decrees like that before us. If 
these were the only considerations the failure 
of the appeal would follow. 

The appellant-petitioner, however, relies 
oa authority to the contrary effect. In 
Sheikh Khoorshed Hossein v. Numbee Fatima 
(3) there were only two sharers, parties to the 
decree, aud it is possible to understand the 
Court's conclusion that execution taken by 
one of them was on account of both. But 
the judgment further describes a partition 
decree, as a “joint declaration of the 
right of persons interested in the property of 
which partition is sought." This decision 
was given without reference to any positive 
provision of law and was dissented from, 


.. although obiter, in. Hikmat Ali v. Wali-un- 


nissa (4). But it was cited and apparently 
followed with reference to Act XV of 
of 1877 in Mohun Chunder Kurmokar v 
Mohesh Chunder (5). 
Ram Chandra v. Vithal Sakharam (6) and 
| Jeddi Subraya v. Ramrao (7). The 
description of a partition decree as 


UI 3€. 551; 2 C. L. R. 187; 1 Ind, Dec, (N. S.) 


CA 12 A 506; A. W, N. (1890) 128; 6 Ind, meri 


(N. S.) 1067. 
5 9 C. 768; 4 Ind, Dec. (N. S.) 1026. 
(6). P. J. (1886), p. 287. 
(7) 22 B. 998; 11 Ind, "pec, (N. 8.) 1249. 
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“a joint declaration" above cited has 
been reproduced in Dost Muhammad .Khan 
v. Said Begam (1) although not with re- 


ference to limitation. In Assan v. Pathumma 


(2) the decision in Shetkh Khoorshed Hossein 
(3) was ' referred 
to with approval, although it was said with 
reference to misjoinder, not limitation, that 
the reciprocal character of the ii ights 
of the parties rendered the cause of action 
the same, each party, however, being entitled 
to separate relief. ‘Fhe only other authority 
we have been shown is the judgment of 
Ramesam, J. and myself in Ramasami 
Atyangar v. Narayana Atyangar (8) and in 
it the two Calcutta cases cited above are 
referred to as consistent with our con- 
clusion, although, as the printed record 
shows, the question mainly argued before 
us was not whether the decree under exe- 
cution was in favour of the sharers 
jointly, that not being seriously disputed, 
but whether the ascertainment of the share. 
of a particular party which has subsequent- 
ly taken place, made the decree one passed 
severally in his favour. The result is that 
throughout Sheikh Khoorshed Hossein v. 
Numinbee Fatima (3) and Mohun Chunder - 
Kurmokar v. Mohesh Chunder (5) have been 
accepted as deciding that partition decrees 
are passed jointly in favour of the sharers, 
and no instance, in which the contrary 
view has been acted on, has been shown. The 
question is one of limitation and, therefore, 
of procedure, and the course of authority 
must be the decisive consideration. I 
would, therefore, allow’ the appeal against 
order, setting aside the lower Court's ` 
decision and remanding the appeal (for 
re-admission and re-hearing in the light of 
the foregoing, with reference to any other 
material authorities. Costs to date here 
and in the lower Appellate Court will be 
costs in the cause and be provided for in 
the order to be passed. 





Venkatasubba Kao, J.—I agree. 
V. N. V, A | peat SCH " 
N. H. ° 


(8) 65 Ind. Cas. 990; 42 M. L. T. 94; ds T. Wi 
498; (1922) A. I. R. WI Sa 
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PATNA HIGH COURT. 
. Crrcurr Court, CUTTACK. 
APPEAL FROM APPELLATE DECREE NO. 31 
OF IO2I. 
December I, 1921, 
Present -—Mr. Justice Dasand Mr. Justice 
| Adami. 
LAKSMAN SAHU-—PLAINTIFF—APPELLANT 
VEYSUS 
GOKHUIL MAHARANA—DEFENDANT 
l —RESPONDENT, 
Evidence Act (I of 1872), s. 
bond — Attesting witness denying or 
recollecting execution ~ Procedure. 


71—Morigage- 
not 


Where an attesting witness to a mortgage-bond 
deniés or does not recollect the execution of the 
document, the document may, under section 71 of 
the Evidence Act, be proved by other evidence; 


' go far as that, section is concerned, execution 


noludes attestation. 

Appeal from a decision of the District 
Judge, Cuttack, dated the 27th April 1921, 
reversing that of the Munsif, Cuttack, 
dated the 30th April 1920. 

. Mr. Gopal Chandra Rov, for the Appellant, 

Mr. Sachindvanath Chatterji, for the  Re- 


snondents. 

JUDGMENT. 
. Das, J.— This appeal arises out of a suit 
instituted by the appellant to enforce a 
iortgage-bond. There were 
ing witnesses to the mortgage-bond. One 


of them is admittedly dead but the other 


was called. by tbe plaintiff to prove that he 
did attest the mortgage-bond. The attest- 
ing witness, who was called by the plaintiff, 
stated in Court.that he attached his signa- 
ture to the document without knowing 
what it was and without seeing the execut- 
ant sign it and that he did so at the request 
of the plaintiff who was his friend. The 
Court of first instance thought that he 
was a witness unworthy of credit, and, 
relying upon the evidence of the plaintiff 


and the scribe, gave a decree to the plaintiff 


substantially as claimed by him. The 


lower Appellate Court has differed. from ` 


the view which was taken by the Court of 
first instance edhe lower Appellate Court, 
however, admits that the memory of this 
witness in all probability would be quite 
blank regarding the circumstances after 
the expiry of 13 years from the date 
of the execution of the mortgage-bond. 
I regard the finding of the lower Appellate 
Court on this point as a finding that the 
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attesting witness who was was called by, the 
plaintiff denied or did not recollect the 
execution of the document. 
Ii that be so, then section 71 of the Evi- 
dence Act provides that the execution 
of the document must be proved by other 
The learned Vakil, who has 
argued this case on behalf of the respond- 
ent, urges before us that the proof of exe- 
cution will not help the plaintiff:it must 
be proved that the document was properly 
attested. In my opinion, so far as section 
7I of the Evidence Act is concerned, execu- 
tion includes attestation, for section 7X 
only operates if the attesting witness de- 
nies or does not recollect the execution 
of the document . We have, therefore, ` 
to see whether the plaintiff has proved the 
due execution of the document. Now, on 
this point again the learned Judge says 
that there is again a strong probability 


that neither the plaintiff nor the scribe 


can in fact remember the details after so 
long a lapse of time. In my opinion the 
evidence of the plaintiff and the scribe 
should be re-considered by the learned 
District Judge. The suit is on a mortgage 
and, as I read the judgments of the Courts 
below, there is no doubt that the money 
was advanced and the document was exe- 
cuted at any rate by the defendants; and, 
as the learned District Judge did not exa- 
mine the evidence of the plaintiff and the 
scribe from the point of view which I have 
suggested in my judgment, I think it only 
fair that thelr evidence should be re-consider- 
ed by the learned District Judge. 

I would allow the appeal, set aside the 
judgment and decree of the Court below 
and remand the case to that Court for 
decision. Costs will abide the result and 
will be disposed of by the learned District 
Judge. | 

Adami, J.---I agree. 

.W. C. A. : 

Appeal allowed; 
Case remanded, 


e 
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: LAHORE HIGH COURT. 
SECOND Crvir, APPEAL No, 1099 OF 1919. 
j May 19, 122. 
Present ;—Sir S^ adi Lal, Kr., Chief Justice, 
" an | Mr. Justice Brasher.’ 
Musammat CHHOTO, MINOR, THROUGH 

HARDHAN SINGH-—PLAINTIFF— 

APPEL” ANT 
VEYSUS S" d 
Musammat SONA DEVI AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Punjab Courts Act (V I of 1918), s. 41 (3)— 
Appeal, second — Question of custom— Refusal to 
. grant certificate—Revision— Certificate granted— 
Limitation — Custom— Gift— Reversion, u 

Where a District Judge refuses to grant a certifi- 
cate,on a question of custom under section 41 (3) 
of the Punjab Courts Act and his order is revised 
by the High Court and on the question being re- 
mitted to him he grants a certificate, the application 
for the certificate must be deemed to have been 
pending during the period betweenthedate on which 
it was made and the date on which it was 
finally granted, and such period must be excluded 
in computing the period prescribed for filing the 


appeal. . 299, Col. 2. < 

Under i oou Law of the Punjab. 
there is no reversion of gifted property to the 
collaterals of the donor so long as the descendants 
of the donee, whether male or female, are alive. 


[p. 299, col. 2.] l 
Chinti v. Ishar, 43 Ind. Cas. 299; 100 P. R. 1917; 
171 P. W.R. 1917 and Tani v. Tara Chand, 47 Ind. 
Cas. 373; 82 P. R. 1918; 160 P. W. R. 1918; 109 
P. L. R. 1918, followed. | 
of the 


Second appeal from a decree 
District Judge, Delhi, dated the mi 


1918, rev:rsinz that of the Subordinate 
Judge, Second Class, Delhi, dated the 4th 
February Cor, 


Mr. Shamaw Chand, for the Appellant. 

Lala Fagtr Chand, for the Respondents. 

JUDGMENT.—Th land in suit belonged 
to one Jaishi; a Jat of the Delhi District, 
whose widow gifted it to her daughter's 
son, Nanak. After Nanak’s death his widow, 
Musammat Sona Devi, mor gaged the prop- 
erty for Rs. 1,994 to Nand Ram, ihe prede- 
cessor-in-interest of the contesting defendant, 
Amin Lal, who :s also a collateral of Jaishi.. 
Musammat Sona Devi re-married by Karewa 
. And consequently lost all rights in the cstate. . 
‘Th plaintiff, who is the daughter of Nanak, 
has brought he present action for possession 
of the property, and the learn d District 
Judge, while deciding all other points in her 
favour, has non-suit d her on he ground 
that she is not entitled to inherit the estate. 
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The plaintiff has obtained a certificate 
from the District Judge on the question 
of custom relating to her rights to succeed 
to the property and has p:eferred a second 
appeal to this Court. Mr. Fagir Chand 
raises a preliminary objection that the 
appeal is barred by time. 

Now, the relevant dates are as follows: 
The judgment of the District Jud e was 
pronounced on the 24th June 19128, and the 
appeal to this Court was preferred on the 
14th May 1919. We, however, find that an 
application for certificate - was presented 
on the 31st July 1918 and that, though it 
was rejected on the following day, the appel- 
lant succeeded in obtaining from the Chief 
Court an order remitting the question of 
the grant of the certificate to the District 
Judge, who upon re-consideration granted the 
certificate on the 7th May 19106. We 
consider that in the. circumstances ‘the 
application for certificate must be deemed to 
have been pending during the period from 
31st July 1918 to 7th May 1919, ani that ` 
this period should be excluded in computing . 
the period prescribed for filing the appeal. 

This appeal is consequently within time, 
and the preliminary objection is overruled. 
On the merits there can be no doubt whatso- | 
ever that Nanak was the donee of the piop- 
erty, and it has been repeatedly held that 
there is no reversion to the collaterals of the 
donor solong as the descendants of thedonee, 
whether male, or female, are existing, vide, - 
inter alia, Chints v. [shar (x) and Tant v. Tara 
Chand (2). Itis, therefore, clear, and indeed 
it is admitted by Mr. Faqir Chand for the: 
respondents, that Amin Lal aud his brother 
are not entitl d to thé estate in the presence 
of the plaintiff, the daughter of the donee. 

The learned Vakil, however, seeks to 
support the decree of th» District Judge on 
the grounds decided against him, but a 
perusal of the judgment makes it clear that 
those grounds involve issues of fact or custom 
and cannot be agitated in the sec:nd appeal. 

We accordingly acc pt the app al and 
pass a decree irf favour of the plaintiff for 
possession of the property in suit. Jn 


(1) 43 Ind. Cas. 299; 100 P, R. 1917; 171 P. W. 
R, 1917. i 
. (2) 47 Ind. Cas. 373; 82 PR opt 160 DA. 
R., 1918; 109 P. Le Re tor, 0 0. 
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` view of ail the circumstances of the case 
. we direct the parties to bear their own 
costs throughout the litigation. 

Z. K. Appeal accepted. 





CALCUTTA HIGH COURT, 
First CIVIL APPEAL No. 128 or 1920. 
November 30, 1921. 
Present -—]ustice Sir john Woodroffe, Kt., 
and Mr. Justice Ghose. 
LALIT MOHAN MOITRA—DEFENDANT 
—APPELLANT 
VEYSUS 
Raja SASI SEKHARESWAR ROY 
BAHADUR—PLAINTIFF—-RESPONDENT, 
Civil Procedure Code {Act XIV of 1882), ss. 
522, 526— Arbitration outside Court—Suit to en- 


force award, whether maintainable—Decree ees 
on award—Fresh suit, whether lies. 


A party to an arbitration without the interven- 
tion of a Court is not bound to proceed under 
section 522 of the Code of Civil Procedure, 1882, 
but may bring a suit to enforce the award. But 
where an award has been ordered to be filed and 
judgment and decree have followed on it, he 
cannot bring a suit to enforce the award. His 
remedy is to execute the decree on the award 
which is given to him. [p. 302, col.2.] 

A decree made on an award stands precisely 
in the same position with regard to its execution 
as any other decree of the Court and operates as a 
barto any.sübsequent suit on the same cause of 
: action. [p- 302, col. 1.] 

Himutoollah v. Bibee Heevun, 13 W. R. 62, 
Palaniappa Chetti v. Rayappa Chetti, 4 M. H. C. 
R. 119, Gopi Reddi v. Mahanandi Reddi, 15 M. 99; 
TM. L. J. 591; 5 Ind. Dec. (N. si) 418, followed.. 

An award filed under section 526 of the Code of 
Civil Procedure, 1882, is if the same position as 
award under section 522 of the Code. [p. 302, col. 1.] 

Sreenath Chatterjee v. Koylash Chander Chatter- 
jee, 2x W.R. 248, referred to. 

Appeal. - 

Messrs. S. C. Roy Chowdhury, K. K. 
Motíra and J. M. Chou ahury, for the Appel- 
. lant. 

Messrs. D. DEN G. C. Sen and 
B. P. Bagchi, for the Respondent. 

JUDGMENT.—This is an appeal by the 
defendant in a suit by the plaintiff based 
on an award which was made a decree of 
Court for declaration of title and for pos- 
session of certain lands set out in Schedule 
Kha tothe plaint. The plaintiff is owner of 


lands in Zoe No 197. The owner of Touzi . 
No. 13 is the LI I Schedule 


. Ka to the plaint contains, the joint and 


undivided lands of the two iouzis of 
which the parties were in possession. Dis- 
putes having arisen as regards these lands 


Lin Schedule Ka, the matter, was referred to 
the arbitration of the Magistrate of Malda, 


He, on the roth June 1905, made an 
award, allotting to the plaintiff the lands 
1—5 and half of No. I4 which are set out 
in Schedule Kha, and lands 6—13 and half 
of No. 14 set out in Schedule Ga were given 
to the defendant. The award was made a 
decree of Court on the r7th March 1906, 

The plaint alleges that the plaintiff got 
possession of properties Nos: 1,5, 6 in Schedule 
Ka but not of lands appertaining to Mouzahs 
Nos. 2, 3, 4, £s set out in Schedules Gha, Una 
and Cha of the plaint. The cause of action is 
said to have arisen on the 17th July 1905, 
as the award directed that the parties 
would collect rents from that date. The 
points of defence taken in the suit and 
before us on appeal are as follows :— 

It is said— 

(1) that some of the lands in dispute àre 
not part of the Mouzahs No, 13 or No. 197 
and are not covered by the award, but belong 
to other Mouzahs such as Mouzahs Nos. 33, | 
381-383 to which the plaintiff has no title, 
(2) that other portions of the land in suit 
belong to Mouzahs allotted tothe defendant 
by the award, (3) that portion of Schedule 
Cha belongs to Mouzah Kadabona within 
Tilbora, but which was not part of the 
land in dispute at the time of arbitraton, 
(4) that the award having been made a 
decree of Court,no separate suit will lie 
on the same cause of action and that the 
remedy, if any, of the plaintiff, was by 
execution of the decree if not barred, (5) 
that the suit is barred by limitation, (6) 
that the suit is defective for want of 
a party, (7) and lastly, it is said that the 
findings of the Judge are based on a defec- 
tive local investigation. 

The first point in effect states that, as 
regards the lands covered by it, there has 
been no arbitration and no award and the 
plaintiffs title is not established thereto. 
It is argued for the appellant that all that 
was referred to decision was the question, 
what Mouzahs in Schedule Ka belonged to 
Estate No. 13, and what belonged “to Estate 
No. 197, that is, what belonged to each 
party as appertaining to their "eet ectiy 
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Estates Nos. 197 and 13. If there were 
(as alleged) lands belonging to other 
estates, this was, it is said, not 
decided. On the other hand, the award, 
it is said, proceeds on the assumption 
that the lands in the Mouzahs in dispute 
belonged either to Estate No 197 or No. 13, 
and the only question was to which of the 
estates the Mouzahs, set out in Schedule Ka, 
belonged. The award when reciting the 
dispute between the parties makes no 
reference to this question. No other /ouzis 
are mentioned except Nos. 13 and 197. Itis 
dificult to suppose that, if the contention 
now put forward had existed, it was not 
raised before the.arbitrator. "Therefore, we 
agree with the learned Judge in holding 
that this contention fails. 

(2) and (3) are questions of fact which 
have been decided against the appellant. 
Whether the finding on the question, whe- 
ther the disputed lands appertain to the 
three Mouzahs in dispute of Schedule Kha 
as laid down in the Revenue Survey Maps 
was correct, depends on, the decision which 
should be given on the 7th ground of argu- 
ment relating to the Amin’s local investi- 
gation. 

On the fourth ground of argument it is 
contended fer the appellant, that, once 
the matter is brought into Court, there 
is no difference between arbitrations in 
and independent of suit, The award be- 
came a decree and, whether such a decree 
be appealable or not, the award, when made 
a decree, became enforceable by execution. 
It may be that in some cases a judgment 
and decree may be sued on, but this, if is 
contended, is only so when there is no other 
. remedy ; but that this is not the case here 
where execution of the decree was avail- 
able. For the respondent it is contended 
that we have not to do with a decree in 
the ordinary sense of the term; that, if 
it is a decree, it does not require execution, 
aud lastly, that execution has been had 
and that there was a new cause of action 
by subsequent disposition. The appellant 
contends, and we think nightly, that this 
last point cannot be raised, as it was not 
an issue in the suit. The plaint alleges 
that the plaintiff did not get possession 
and not that possession was given and 
dispossession followed, and the claim is 
based on the decree the cause of action 


having arise: oa the ryth Tuly 1905, the 
date mentioned in the award, “There is 
no trace of this case in the pleadings or 
the judgment. There is, however, some 
evidence, which, it has been submitted to 
us, Supports the view that possession was 
given in fact to the party according to the 
award and that the case is based on a cause 
of action arising subsequently. “The defend- 
ant's Dewan or Chief Officer Harish Chandra 
Pandey says that both possession and 
thé papers were given in the terms of the 
award. To the same effect is the evidence 
of the plaintiff's Tahsildar, Mia Jan Bis- 
was. What has happened in this case 
is that the property in suit remained in 
the possession of the defendant after the 
award and has been in his hands for over: 
twelve years without objection or claim. 
Then probably it was discovered that a 
claim might be laid to these lands as form- 
ing part of the Mouzahs allotted to the 
plaintiff under the award and this suit 
was instituted. Either the plaintiff knew 
or did not know that the lands belonged 
to him. If he knew, why was no action 
taken? This is unexplained. We must 
assume, then, that the plaintiff thought 
at the time of giving possession under the 
award that he had got what he was entitled 
to, and, therefore, took no action, until in 
1917 he thought that a claim might be 
laid to lands which have been all along 
and are now in the possession of the defend- 
ant. This view harmonises both the state- 
ment jn the plaint and the evidence in this 
suit that the plaintiff did not get posses- 
sion of the lands in suit after the award 
and the EE in the evidence for 
the defendant that possession was given 
and papers exchanged. Possession of the 
lands in suit and the relative papers were 
with the defendant. Now the question 
is, were the lands in suit awarded to the 
plaintiff by the award or not. The plain- 
tiff says, yes, and he has not got what the 
award and decree thereon gave him. If 
so, 1t was (the appellant contends) for him 
to execute the decree. 

The question is whether a decree based 
on an award passed under section 526 of 
the Civil Procedure Code, 1882, could be 
executed. We are of opinion that a decree 


, under section 526 has the same effect as 


regards execution as a decree under sec. 


; 302. 


Drop 522. Section 526 appears to ‘have 
incorporated of section 522, of the Code, 
of the words " and such award shall then 
take effect as an award made under the pro- 
visions of this: Chapter." It seems to 


provide that, after. the Court makes an. 


order that an award made in an arbitra- 
tion without intervention of the Court be 
. filed, it must proceed to give judgment 
according to the award and a decree shall 


.as laid down in section 522 would apply. 
. Section 526 of the Code refers to the filing 
and enforcement of the award. The award 
filed under section 526 is in the same post- 


ton as. an award under section 522.. The ` 


. question is covered by authority Sreenath 
Chatterjee v. Kylash Chunder Chatterjee (1), 
Himutoollah v. Bibee Heerun (2). The case 
of : Himutoollah .v. Bibee. Heeruw 


cited by the respondent, seems to De 


really an authority against his contention. ` 


The respondent relied upon the words ‘if 
it is a. decree.at all’ in the judgment 
. of Phear, J. and. contended that 


‘tassed under section 520 was a decree at 
all; But that is not so, as in that case 
is did not appear that the award was ever 
led and.(as in this case) judgment passed 
according To its: terms, aud, therefore, the 
. learned Judge was mm doubt whether there 
was. a: valid decree at all which could be 
. executed. On the other hand, he - held 
: that. a decree made upon an award filed 
. according to the provisions of section 327 
(Act. VIII of 1859) must stand precisely 
in “the same position with regard to its 


execution 'as any' other decree of Court, ` 
Theré were some verbal alterations in the: 


corresponding section 526 of the Civil Pro- 


cedure Code of 1877 (Act X) which was ` 


. zeproduced in.section 526 of the Civil Pro- 
. cedure. Code, 1882; but it seems to us Lat 
that.did not effect any charge in the law. 


it has, no doubt, been held in Several cases ' 


. in the Madras. High Coyrt, Palanappa 
Chetii v. Rayappa Chetti: (3), Gopi Reddi 
v. Mahanandi Reddit (4), Subbaraya Chetti 


(1) 2x W.R. 248. 

(2) 13 W.R. 62. ' 

(3) 4M. H. C. R. 119. . 

(4) 15 M. 99; x M. L. J. 591; 5 Inl. Dec. (N. S.) ` 
418. D og 007 . 
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(2), ' 


the: 
learned Judge doubted whether a decree - 


* Droen 


^v. Sadasiva Chetti (5) that a paccy to 
an arbitration without the intervention 
the Court is not bound to proceed under 
section 522 of the Code but may bring a 
Suit to enforce the award. But no author- 
ity has been cited in support of the propo- 
sition that the award having been ordered 
to be filed and (as here) judgment and 
decree having followed on it, any party 


, deci * may again bring a suit to enforce the award. 
tollow upon the judgment so given and the © 


provisions for the enforcement of the decree : 


We are of opinion that the appellant has 
made out his objection on this point and 
that the suit does not lie on the saine cause 
of action but that the plaintiff's remedy, 
if not barred, was to execute the decree 
on the award which was given to him. 
As regards the fifth ground of limitation; 
this arises in two ways. If the appellant 
is right on the point last dealt with, the 
question arises in the form that the plaint- 
iff failed to execute the decree within 
three years. This point isestablished. If, 
however, the argument as to execution 
were not made out, we do not think that 
there is substance in the objection. ‘The 
award recites that priorthereto the parties 
were in th» joint and undivided possession. 
It is said, however, that the parties were 
each holding as part of their Mouzahs 
lands belonging to the other, and this was 
not a case of joint possession, as each party 
Tealised rent from his own tenants. It 
may be that in such a case, and if there 
had been no award, a question whether 
the claim was barred might have arisen. 
But here an award intervened and. if; 
as we think, the award proceeded on the 
assumption that the properties in suit 
were covered by either the Mouzah No. 197 
or No. 13, limitation must be adjudged with 
teference to the award. In this case the 
suitis brought within 12 years of the 
date fixed for the carrying out of the 
award, viz., the 17th July 1905. 
The 6th ground is based on the allega- 
tion that only 154 annas of P Jtapur in 
Schedules A and C belong to the defendant 
and thatthe remaining à anna belongs to 
one Kulsum Begam who is, therefore, a 
necessary party. The learned Judge has 
ound, however, that there is no evidence 
worth the name that this lady had any 
possession of any share in these lands and 
(5) 20 M. 490; 7 Ind. Dec. (N. s.) 347. o. 
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the point has not been pressed before us 
on appeal. a 
_ The seventh ground touches the question 
of the nature of the local investigation. 
It is urged on behalf of the appellant 
that the local investigation made by the 
Amin Haran Chandra Bagchi is defective 
and that there should be a remand for a fresh 
investigation. It is urged that the Amin 
has not shown the plots of the Chittas as 
directed by the Court, that he should have 
taken station No. 104 as the starting point, 
and that he should not have taken the 
points A., C., H, as tri-junction points, since 
he was not himself satisfied with the evi- 
dence on the question. It seems that, 
- although in the opinion of the Amin there 
was a G. T. S. pillar, as he calls it, at 


station No. ro4, the plaintiff alleged that it: 


was a grave, he, therefore, asked the 
. parties to adduce’ evidence. No. evidence 
was given by either side, and so the Amin 
could not act upon his own notion that it 
was a G. T. S. pillar. He, therefore, took 
the points A., C. H., although he was not quite 
satisfied with the evidence. He, however, 
"finds that. the points were correct by com- 
. parison with the situation of the ponds. 
think that.(as the Amin himself says) he 
could not do anything more than what he 
did under the circumstances. As regards 


the Amin not showing the plots of the - 


‘Chitias in his map, it seems that the point 
was not pressed in the lower Court. From 


the order of the Court, dated the 3rd of ' 
December Togo it seems to be clear that : 
objection was taken to the plotting of the . 
field book by the Amin only at the time ~ 


of argument. It has not been shown that 
‘it was practicable to plot the Chittas, which 
"by the way were produced by the plaintiff 
or how the defendant has suffered on that 
account. Then remains the question as 
to the plotting of the field book of the 


first Amin. Itis contended that the distance : 


between the stations Nos. 27 and 28 was 
originally 9 chains 40 links which was 
afterwards altered to 13 chains 40 links. 


The Amin swears that the figures I3—40' 


are the correct figures. It is not necessary 
for us to say whether the alteration alleged 
to have been made was wrong, as from the 
map prepared by the second Amin the 
difference with regard to the disputed. plots 
does not appear to be-considerable. Hav- 


We. 


ing regard to-the nature of the lands, the 
absence of prominent land marks and thein- 
ability of the parties‘to produce any satisfac- 
tory evidenceas regards tri-junction points to 
assist the Amin, we should not probably 
havé been disposed to think that. it would 
have served any useful purpose to send 
back the case for à fresh local investigation. 
Doubtless the appellant has suggested that 
some things might have been done in a 
better way but he has not assisted to 
establish his contention. R i ; 

In our opinion the appeal must suc- 
ceed on the ground that this suit is not 
maintainable on the same cause of action 
as that which was the subject of the award: . 
that the plaintiffs remedy was by exe- 
cution of the decree on the award.. If, 
however, he had sought to execute at the 
date when this suit was brought, his g9- 
plication for execution would have beep) 
barred. The appeal, therefore, succeeds and 
the suit is dismissed. The appellant is 
entitled to his costs in both- Courts. 

N. K. : Appeal alowed. 
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| MADRAS HIGH COURT. . 

SECOND Civit APPEAL NO. 588 OF 1920. : 

December 14, 1920. ; 

Present:—Justice Sir William Ayling, Kt., 
and Mr. Justice Spencer. 

MUNISHI CHINA DANDUSI— 

PLAINTIFF—APPELLANT 
VETSUS . 
 MUNISHI PEDDA TATIAH— 

DEFENDANT—RESPONDENT' 

Civil Procedure Code (Act V of:1908), s. 
scope of—JDefence to suits. 
Section 47 of the Civil-Procedure Code does not 
debar a defendant from setting up by way of defence 
a matter relating to the execution, discharge or 
satisfaction of a decree obtained in a suit to which 

he and the plaintiff were parties. [p. 304, col. 2.] 

Venkataramana Chariay v. Meenat Chisunda- 
ram Aiyer, x Ind. Cas. 193; x9 M. L. J. z, Bhivam 
Ali Shaik v. Gopi Kanth Shaha, 24 C. 355; I C. 
W. Ns 396; 12 Ind. Dec. (N. S.) 904, Nil Kamal. 
Mwukerjee v. Jahnabi Chowdhurant, 26 C. 946; 13 
Ind. Dec. €«N. s.) 1205, Thaim Naick v. Kondu 
Reddi, x Ind. Cas. 221; 32 M. 242; 5 M. L. T. 248, ` 
relied on. ) 

Annabattula — Venkataratnam ~V. 
Nayudu, 28 Ind.Cas. 906 and Gunniah Vencatachala- 
pathy Aiyar v. Perumal .Iycv, 13 Ind. Cas. 133; 
(1912) M. W. N. 44; 10 M. L. T. 527, distinguished. 

Nadamuni Narayana Iyengar v. Veerabhadra 
Pillai, 8 Ind. Cas. 429; 34 M. 417; (1910) M. W 
N. 662; 9 M. L.-T. 152; 21 M. L, J. 928 not followed 


47, 


Annabaltula - 


` 


hu 
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MUNSHI CHIMA.DANDUSI V. MUNSHI PEDDA TATIAH. © - 5: eea co. | 


'Second appeal against a decree of the 
. District Court, Ganjam, Berhampore, 
-in Appeal Suit Noa 15 of 1919, preferred 
against a decree of the Court of the Principal 
District Munsif, Berhampore, in Original 
Suit No. 528 of 1917. 

Mr. B. Sitarama Rao, for the Appellant. 

Mr, B. Jagannath Dass, for the Respond- 
ent,. 


JUDGMENT. 

fnencer, J.—The appellant, who is the 
plaintiff in the suit, purchased. certain lands 
ia a Court-sale upon a mortgage-decree. 
Tie alleged in his plaint that he obtained 
delivery of this property through Court but 
' that he was dispossessed a month later by 
the.defendant. He now ‘sues to recover 
possession of the property from the mort- 
gagor (defendant) and for an injunction 
against further interference by, the latter. 

The suit was dismissedin the First Court 
on the ground that the sale was invalid, and 
on appeal the District Judge confirmed the 
District Munsif’s decree. It was also 
found that the plaintiff had not obtained 
possession of the lands in suit and that his 
allegation of trespass was untrue. In 
second ‘appeal it is contended that the de- 
fendant is debarred by res judicata trom 
questioning the correctness of the sale and 
also that be ig debarred under section 47, 
Civil. Procedure Code, from raising a 
question relating to execution in this suit. 
^ It appears that after the sale took place 
the defendant applied under O. XXI, 
r. 89 to have the sale set aside on making 
A deposit, as required by that rule, and that 
‘he was unsuccessful in #hat application. 
Afterwards, he applied under r. 9o of the 
same Order to have the sale set aside on 
' account of irregularity and fraud, and upon 
this the order of the Executing Court was 
. that his application was too late. The 
. defendant's contention is that the lands 
üeseribed in the.sale certificate given to the 
 auction-purchaser (plaintiff) are not either 
jncluded in the"mortgage or in*the decree 


passed in the mortgage-suit, and that this. 


Ze so has not been seriously disputed. ‘The 
appellant’s Pleader urged that the defendant, 
- having.once applied to have the sale set aside 


and having failed, was bound by resjudicata . 


trom raising the contention, that the sale was 


invalid, eve though his application was . 


dismissed upon the ground that he was out 
of time, without a determination of the 
question relating to the validity of the sale. 
He has, however, failed to show us how this 
case comes within the rule of res judicata 
as defined in section 11, Civil Procedure 
Code. It is quite clear that there’ was, 
no adjudication upon the substantial 
question raised in the defendant’s petition 
as fo the validity of the sale and, therefore, | 
it cannot be deemed to have been a matter ` 
directly and substantially in issue.in any 
prior proceedings. 
As regards the contention that section. 47, 
Civil Procedure Code isabar to the de- 
fendant's plea in this suit, the respondent's 
Pleader has brought to our notice the case o£ 
Venkataramana Chartar v. M eenat Chtsunda- 
ram Atyer (I) which is a direct authority 
both on this point and on the point of res 
qudicata. ‘That was a similar case to this, 
in which certain lands were sold under a 
mortgage-decree and a sale certificate was 
given in respect of other lands not included 
in the inortgage or in the decree. The 
plaintiff having contended that it was not 
open to the defendant to raise the defence 
that certain items of property mentioned 
in the sale certificate were not.in fact coni- 
prised in the mortgage or in the decree, 
the Chief Justice, Sir Arnold White, and 
Davies, J., observed that the effect of section 
244 was to debar the plaintiff from bringing 
a suit for the determination of a question 
relating to the execution, discharge or satis- 
faction of a decree which had arisen between 
himself and the defendant as parties to the ` 
wit in which the decree was obtained, but 
not to debar the defendant from setting up 
hy way of defence a matter which related 
to the execution, discharge or satisfaction: 
of a decree obtained in a suit to which he 
and the plaintiff were parties. In support 
of this view they quoted two cases of the 
Calcutta High Court, Bhivam Alt Shark 
v. Gott Kanth Shaha (2) and Nu 
Kamal Mukherjee v. Jaknabt Chowdhurant 
(3), in which a similar view was takenin 
respect of section 244, corresmonding To 


1 Ind, Cas. 193; 19 M, TL, J. t. 


(1) 
s. 24 C. 355; 1 C. W. N. 396; 12 Ind, Dec. 
à 904 ; 


S. e 
(3) 26 C. 9455; 13 Ind. Dec, (N: $) 1205, ; 
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, Section 47 of the present Procedure. Code. 
Again, in Thathu Naick.v. Nondu Reddi (4) 
two léarned Judges of this Court out of 
three held that a sale could be impeached 
in case of fraud discovered after the con- 
firmation of the sale and that the defendant 
could raise this contention by way of answer 
to the plaintiffs claim upon the strength 
of the sale in his favour. The only excep- 
, Hon waich, in Sankaran Nair, J.'s opinion, 
might arise would be 
aat was estopped or otherwise barred by 
any rule of law from putting forward his 
Claim, ; 
Now, on the facts of the present case, 
' the appellant’s Pleader has not shown that 
any estoppel arises or that the defendant 
“is barred by any rule of law. He relies 
On two decisions to which I was a party. 
One is Annzabattula Venkataratnam v. Anna- 
. battula Nayudu (el and the other Gunniah 
Venkatachalapathy Aiyar v. Perumal Iyer 
(6). In. the former case what was decided 
was that an order passed in execution, by 
` Which both parties were bound, refusing 
` to recognise an assignment of a decree which 
bad not been appealed against could not 
be challenged in a subsequent sui; It is 
. nota decision onthe point whether a defend- 
, ant can put forward a plea in answer to a 
suit when, if he were in the position of the 
plaintiff, he would be debarred from suing 
on the ground that that plea involved a 
matter relating to the execution, discharge 
or satisfaction of the decree. In Gunniah 
Venkatachalapathy Atyar v. Perumal Iyer 
(6) an order was made for sale in exe- 
cution of a mortgage decree directing 
the first defendants rights in his own 
property to be sold and they wre sold 
accordingly. The order was made apparently 
under section 87 of the Transfer of Prop- 
erty Act. The judgment states that the 
` question on that suit was as to the cos- 
_Struction of. the decree passed in tavour 
Of the süb-mortgagee. It was hd that 
the plaintiff was entitled to enforce the 
‘tights obtained under the sale, as the defend- 
ants had not taken steps to set it aside, 
It also appears that in that case the defeud- 
ants were. bound. by — the order .passed 


(4) r Ind. Cas, 221; 32 M. 242 ; 5 M, L. T, 248. 


(5) 28 Ind. Cas. 906. : 
(9) I3 Ind. Cas. 133; (1912) M. W. N., 44; 10 
M. t T. 527. . 


20 


if the defend- . 


dismissed with costs. - 


against them under section 87 of the Trans- 
fer of Property Act. In ‘the present case 
the circumstances are different.... Here the 
sale cartificate was.in contravention of the 
decree’ and of the terms of. the mortgage, 
as it included properties. not covered by 
the mortgage or the decree. The defendant 
pleads fraud in drawing up the ‘sale certi- 
ficate and the lower Courts have found that 
this plea is good. Defendant does not 


- now ask to have the sale set aside and there 


is no provision of law requiring him -to 
get the sale set aside on the ground of 
material irregularity before allowing him 
to plead fraud in answer to’ the plaintiff's 
claim for possession of property of, which 
he, the defendant, is the present possesso . 
The second appeal, therefore, fails and is 

Ayling, J.—I „agree. The rulings in 
Bhiram Ali Shaik v. Gopi Kanth Shaha (2), 
and Nil Kamal Mukerjee v. Jahnabi Chow- 
dhurant (3) followed in’ Venkataramana 
Chariar v. Meenat Chisundavam Aiyer (1) 
clearly lay down that the defence set up in 


this case is maintainable, and, although they 
seem to have the result of: making the 


finality of the sale depend on whether, the 
auction-purchaser gets ‘possession -or not, 
I am not prepared to disserit-f om them. 
The judgment in  Nadamuni Narayana 
Iyengar v. Veerabhadra Pillai (7) tends the 
other way; but in that case the suit was 
brought by the judgment-debtor against 


"the auction-purchaser and the cases- above 


referred to were not considered. : 
V. N. Y. 


N. K 
e 


Appeal dismissed, 3 


(7) 8 Ind. Cas. 429 ! 34 M. 417: (1910) M.. W, 
N. 662; 9 M. L. T, 152 21 M. Le J. 928. TL 
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BISWANATH PATRA VU, LINGARAJ PATRA. 
PATNA HIGH COURD. 
. Crrcurr Court, CUTTACK. 
Cvt, Revision No. 8 OF 1921, 
.,  . December I, IQ2Y. , 
Present — Mr. Justice Das and 
, Mr. Justice Adami. . 
BISWANATH PATRA—OBJECTOR-— 
PETITIONER 
20... . VEFSUS 
LINGARAJ PATRA—OppositE PARTY. 
Civil Procedure Code (Act V of 1908), O. 
X X I, rv. 58,63, 100— Usufructuary morigagee— 
Application under v. 58, rejection of —5ubsequent 
application under v. 100, whether maintainable. 
A'usufructuary mortgagee of certain property 
applied under O. XXI, r. 58, of the Civil Pro- 
cedüre Code objecting to its attachment iu 
execution of a monzy- lecree obtainel against th» 
mortgagor..The application was rejectel on the 
ground that the mortgagee. hai no necessity to 


apply, under that rule and also on tue 
ground that it was made too late. Tue 
property was subsequently sold and the 


mortgagee on being dispossessed by the auc ion- 
purchaser made the preseat application under 
r. 106 of the same Orler and the question was 
whether r: 63-of-that Order operated as a bar to 
its maintainability : ; l 

Héld, (1) that the position of the applicant as a 
mortgugee gave him no title to come to Court 
under O. XXI, r. 58 of the Civil Procedure Code 
and- argie that the property was not liable to 
attachment ; m i nme 
. (2) that the order'passed on that application 
did inno way touch the interest of the applicaut 
‘as a mortgagee} | e e 
- (3) that, therefore, on being dispossessed he was 
entitled to bring the prese:t application which 
was not barred by J, X XI, r. 03 of tna Cole. ` 
. Révision from an order of the Munsif, 
Puri, dated the roth February 1921. * 

Mr. Brajraj Chowdhury, tor the Petitioner. 

Mr. Subodh Chandra Chatterjee, ior the 
Opposite Party. . , 

< JUDGMENT. 


. Das, J.—This application must succeed. : 


The opposite party No. 3 executed an 
usufructuary mortgage so far back as the 
I7th August 1916, in favour of the peti- 
tioner. Oa tne roth February 1917 
the opposite party No. 3 borrowed qnother 
sum and executed another bond for the 
consolidated Sum of Rs. 2,050. The 
opposite party Nos. I and 2 obtained a 
money-decree against opposite party No. 3 
and in execution of that money-decree 


attached the properties which were in the. 
possession of the petitioner. Onthe 5th 


July 1919 the petitioner made an 
application’ under O. XXI, r. 58. The 
Court rejected that application on two 


INDIAN: 


‘tioner to apply under O. XXI, r. 


CASES, ^ Tzoz2 


grounds : first, on the ground .that there 
was no necessity for him to apply under 
O. XXI, r. 58, and, secondly, on the 
-ground that his application was too late. 

It appears that the properties have now 
been purchased by the decree-holder and he 
has now obtained possession of the proper- 
ties through Court. The application ‘out of 
which the present proceedings. has arisen 
was an application by the petitioner un- 
der O. XXI, r. 100, of the Code. The 
learned Munsif has taken the view that 
O, XXI, r. 63, is a complete answer 
to the case of the petitioner. I am wholly 
unable to accept this view. Order XXI, 
r. 03, provides that where a claim or an 
objection is preferred, the party. against 
waon an order is made may institute a 
suit to establish the right which he claims 
to the proparty "in dispute, but subject 
to the result of such suit, the order snall 
be conclusive ". Now the question arises 
waather it was at all necessary for the peti- 
58. 
The learned Munsif says that the applicant 
“could come" under O. XXI, r. 58, 
and, as he “did come," he cannot now apply 
under ©. XXI, r. 100. Now this 
view is quite erroneous. He ‘could only 
apply under O. XXI, r. 58, on the 
ground that the property was not liable 
to attachment. But then his position 
as a mortgagee did not entivle him to 
come to Court and argue that the proper- 
ty was not liable to attachment. The order 
passed by the Court in no way tottched ihe 
interest of the mortgagee. He is now pre- 
jud.céd, because he has been disposses.ed 
by the order of the Civil Court and in my 
opinion, it was obligatory on the leartied 
Munsif to dispose of thé applicationin accord- 
ance with law. I hold that O. XXI. r, 
63, does not bar the application of the 
petitioner. 

I must allow the application, set aside 
the order of the learned Munsif and rémand 
the case to him for disposal according fo 
law. 2: 200 i 

Adami, J.--I agree 


ON. I. Application allbwéd. ` 
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RAM SUNDAR SAHA V. KALI NARAIN SEN CHOUDHURY, 


CALCUTTA HIGH COURT. 
Civit, Revision NO, 900 OF Ig2I, 
February Io, 1922. < 
Present:—Justice Sir John Woodroffe Kr., 
and Mr. Justice Ghose. 
RAM SUNDAR SAHA AND OTHERS— 
PLAINTIPFS-—PETITIONERS 
UEFSUS 
KALI NARAIN SEN CHOUDHURY— 
DESENDANT—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115, 
O. XXXII, +. 15—Guardian ad litem, appoint- 
ment of Judicial enquiry—Material irregularity — 
Revision, . 

In the case of an application for the appoint- 
ment of a guardian ad litem of the defendant in 
a suit on the ground of mental infirmity, where 
the plaintiff not merely denies that the defend- 
ant is of unsound mind or mentally infirm, 
but suggests that such unsoundaess of mind or 
mental infirmity is set up as a false defence to 
his suit, in which it is the principal issue, it is 
necessary that a thorough judicial enquiry should 
be made into the question and both parties allow- 
ed to adduce evidence before the guardian ad 
fitem is appointed under O. XXXII, rte of the 
Civil Procedure Code. Ip. 308, col. r.] 

Where a Judge bases his order directing the 
appointment of a guardian ad litem simply upon 
au inspection and interview with the person 
who is alleged to be mentally infirm and does not 
arrive at the necessary conclusion waich would 
justify the appointment of a guardian under O., 
AXXII of the Code of Civil Procedure, he commits 
a material irregularity in the exercise of his 
jurisdiction within the meaning of section 115 of 

tae Cole anl tne Higi Coast has power to 
-interfere with his order. [p. 397, col. 2.) 

Civil Ravision. | 

Mr üGiobons, (with him Babas B. C. Bis 
aid S. K. Roy Choudhury), lor the Peti 
ti netra, 

Babus R. C. Mazumdar, R. C. Seu and 
P. B. Gupta, for the Opposite Party. 


sUDSZMANI.—In this.case a Rule was 
issued calling upon the opposite party to 
show cause why the orders, dated the 
r5th September and 28th November 1921, 
should not be set aside and why the Court 
should not be directed to hold a judicial en- 
quiry into the matter. The Rule arises 
in connection with an application under 
O. XXX!I, r. 15 of the Civil Procedure 
Code, to appoint a guardian of a defendant 
who is alleged by the applicant, the 
‘epposite party, to be of unsound mind or 


mentally infirm, an allegation which the 


plaintiff denies. : 
it has been, in tae first place, contended 
thit this ‘Court bis no power’ to -interlzre 


under section rr$ of the Civil Procedure 
Code. We think, huwever, that the answer 
to this is that there is in this case material 
irregularity „in the exercise of jurisdic- 


tion within the meaning of that section, 


because, in the first place, itis alleged (and 
so far as the record before us shows 
such allegation seems to be proved) that 
the Judee’s order was based simply upon 
an inspection and an interview he had 
with the defendant who is alleged to be of 
unsound mind or mentally infirm within 
the termsofthe Rule. In the second place, 
it appears to us to be doubtful whether the 
Judge bas come to the necessary conclusion 
which justifies the appointment of a guard- 
ian under the Order I have quoted. It 
must be found, to use the words of that rule, 
that.“ by reason of unsoundness of mind 
or mental infirmity to be incapable 
of protecting their interests when suing 
or being sued." The actual finding of the 
Subordinate judge is this: “It ts difficult 
to lay down what amount. of intelligence 
and mental capacity is needed to protect 
one’s interest in a litigation of this charact- 
er, but from what I saw I am of opinion 
that the defendant has not the amount of 
mental vigour necessary for the purpose. 
I, therefore, hold that a guardian ad Lem 
should be appointed in this case on behalf 
of the defendant No x." We need not go 


. into the guestion waich has been to some 


extent arzüxd before us as to whether or 
not tne riis applies to a case such as this, 
wine tt is not allezed by the plaintif but 
daniel that the defendant is of unsound 
miai Ac maatalle indirm or a minor, as the 
case may be. We will assume for the put- 
pose of this judgment, without de. 
ciding the matter, that the case does fall 
withia th» terms of the section, because 
the learned Advocate-General who obtained 
this Rule is satisfied with an order in-terms 
of that rule, All that he asks is that 
there should be a judicial enquiry before 
an order is made iu terms of that section. 
The question then arises as to the nature 
of such an enquiry. Inthe circumstances, 
it is to be observed that in this case the 
question of the alleged unsoundness of mind 
or mental infirmity of the defendant, is .a 
material, and perhaps. the most material 
issue in the case. In the circumstances | 
of tliis case (our remarks are confineu-to the 


- $08 | . í 


facts which are placed before us) it-would 
be difficult to avoid prejudicing the plaint- 
iff if any enquiry were held short of the 
fullest. No doubt the issue is strictly 
whether the defendant is of unsound mind 
or mentally infirm when called upon to 
plead, and the issue in the suit is whether 
the defendant was of unsound mind or 
mentally infirm at the date of the agree 
` ment of which specific performance is sought. 
But itis manifest that it may be material 
on the question, whether he is now of un- 
sound mind, to go into the previous his- 


tory ot the alleged unsoundness or mental _ 


infirmity. This is particularly so, see- 
ing that unsoundness of mind or mental 
infirmitv is not merely denied in this case 
. but it is suggested that such unsoundness 
of mind or mental infirmity is set up as 
a false defence to the suit in which, as we 
have said, it is the principal issue. It may, 
therefore, well be that the anterior state of 
things is relevant on the question of the 
present unsoundness of mind or mental 
infirmity ; and if so, it is necessary to go 
into . the anterior history of the case, 
and it seems to us that it will be best 
that the judicial enquiry should be 
through. It is true, as the learned Judge has 
himself :said or indicated, that in a case 
of this kind the only way to avoid prejudice 
to the parties is either by taking very little 
evidence at all or by taking that evidence 
in full. : It is true that the decision 
under this rule does not determime the 
issue in the case; but if a full enquiry 
isnow made it may possibly turn out 
that at the hearinge it may not be 
necessary to go into. the question again. 
We must not be understood as saying that 
the plaintiff is not entitled to go into such 
issue whatever may be the determination 
under this rule; butthat it may possibly 
.be that if a full enquiry be made now, 
.he: may not think it necessa.y to contest 
the matter further. 
The ord@t, therefore, we make is that the 
. Rule is made absolute and the orders dated 
the 15th September and 28th November 
X921 are set aside, and we direct the Judge 
to hold a judicial enquiry into the question 
of the alleged unsoundness of. mind or 
“mental infirmity, a judicial enquiry at which 
‘both parties will be -entitled to adduce 
‘evidence. .-.. . ; 
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We make no order as to costs now which 
will follow the result of the judicial enquiry 
by the Judge. The hearing fee in this Rule 
is assessed at five gold mohurs. ` M. 
N. K. & N. E. Rule made absolute. 





.CALCUTTA HIGH COURT 
APPEAL, FROM ORDER NO. I20 OF 1029,» 
: February 21, 1922. 
. Present —Mr. Justice Greaves and 
Mr. Justice Ghose. 
JASHIMUDDIN SARKAR—JUDGMENT- 
DEBTOR—APPELLANT 
VEYSUS 
MANMOHINI DSSVA AND OTHERS—RE- 
.  SPONDENTS, l 
Civil Procedure Code ( Act V of 1908), O. X X I, y. 
66 (2) (c) —Sale-proclamaiion— Value of land not 
mentioned— Irregularity~-Sale,, setting aside of. 
The approximate value of land should be stated 
in a sale-proclamation, but if it is not, it is an irregu- 
larity which does not necessarily vitiate the salé, 
unless it is shown that it had a material effect ’ 
upon the number of bidders and upon the price 
that was obtained. [p. 309, col. 1,] 
Unless it is established satisfactorily that the 
value at which a property is sold, is inadequate or 
deficient, the sale cannot be set aside. fp. 309, col. 2] 
Dhanukdhari Singh v. Nathima Sahu, 1x C. W.N. 
848; 6 C. L. J. 62, distinguished. A 
Appeal from the Additional Sub-Judge, 
Rajshahi. 
Messts. J. C. Roy and A. R. Ghose, for the 
Appellant. j 
Messrs. S. C. -Roy Chowdhury, I. B Roy, 
Nishitanath Ghatak, Mon Mohan Bose. 
Jatindra N. Chowdhury and Upendra M. 
Bagchi, for the Respondents, IW 
JUDGMENT.—This is an appeal by 
the judgment-debtor in an execution-case 
against a decision of the Additiona Sub- 
ordinate Judge of Rajshahi. Four points 
were urged before usin this appea: Firstly, 
it is stated that th: approximat value 
of the land is not stated in the sale. 
proclamation and that this is an irregularity 
having regard to the provisions of Q. 
XXI, r. 66, sub-rule (2) (c) of the Code of 
Civil Procedure. Secondly, it is stated 
that the original proclamation described 
the lind icr sale as consisting of whcle 
I6-annas, whereas, subseqnently, it Was 
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found that only r2-annas could be brought 
to sale. Consequently, it is stated that 
a fresh sale-proclamation should have been 
issued and that the sale is vitiated by the 
fact that there was no such proclamation. 
Thirdly, it is stated that the sale-proclama- 
tion was not served. Lastly, it is stated 
that there was a deficiency in the price 
-having regard to the figures which have 
heen explained tc us in considerable detail. 


Now, it appears that no less than three 
petitions were put forward by the present 
appellant asking for postponements of ‘the 
sale and that on each occasion the sale was 
postponed upon terms. On the first occa- 
sion the judgment-debtor stated in his 
petition that the sale-proclamation had 
been dulv served and he agreed that there 
should be no fresh service and that he would 
not object on the grounds of illegality and 
irregularity. The petitions with regard to 
other postponements were to the same 
effect except that there was no statement 
with regard to the due service of the sale- 
proclamation. Now, on each occasion the 
sale was postponed, in the first instance 
fora month, on the second: occasion, for a 
month and on the third occasion for a simi- 
Jar period and on each occasion the appel- 
lant failed to obtain the necessary money. 
So far as the first point is concerned, there 
is no doubt that this should have been 
stated in the. sale-proclamation but it is 
an irregularity which does not necessarily 
vitiate the sale unless we are satisfied 
that it had a material effect upon the num- 
ber of the bidders-and upon the price that 
was obtained “We do not think that in 
the present case either of these has been 
established. Again, sofar as the second 
point is concerned, we do not think that 
the mere fact that.originally 16-annas was 
set up for sale whereas, in fact, only 12- 
annas was saleable had a material effect 
on the number of bidders or the price. 

$e far as the third point is concerned, 
the appellant is clearly debarred by the 
statements in his first petition from now 
questioning the service of the sale procla- 
mation. We were referred to the case 
ot Dhanukdhari Singh v. Nathima Sahu (I) 
as an authority for the proposition that 


(1) x1 C. W. N, 848; 6 C. L. J. 62. 


the statements in the petition did nof 
amount to a waiver with regard to the 
present objections which are urged. But 
all that that case decides is that you can- 
not waive a thing of which, you were not 
aware, and in that case it was suggested 
that a fraud could be waived bv some state- 
ment in a petition, although the fraud was 
not known to the person against whom 
the waiver was claimed. But the facts of 
that case are entirely different from tbe 
matters which are beiore us in the present 
appeal. | 

So far as the last point is concerned, 
there is no doubt that there was a consider- 
able amount of evidence brought forward 
on behalf of the appellant to show that 
the values at which the properties were sold 
were inadequate. But the learned Judge 
has very carefully, it seems to us, considered 
all these question- and he has given what 
seems to us, valid reasons for holding that 
no serious deficiency has been established, 
Now we have been taken through in great 
details, the nature of the properties to be 
sold and great stress has been laid on the 
fact that these properties were mounrast 
mokurart and that having regard to this 
fact the prices obtained cannot be said 
to be adequate. But on the facts whieh 
were before the learned Judge and which 
are not before us we think it impossible for 
us to say that the conclusion at which he 
has arrived was not a possible conclusion. 
In the circumstances, it seems to us that 
the appellant has not established to oar 
satisfaction that there was such a defi- 
ciency or inadequacy in price which justi- 
fy us in setting asidf the sale. 

The result is that the four grounds urg-. 
ed before us fail and the appeal is dismiss- 
ed with costs as to each set of respondents 
other than the added respondents. We 
assess the hearing fee at one gold mohur 
in each case. 


N. K. Appeal dismisssed party. 
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_ UMED SINGH t. BIHARI LAL. 
NAGPUR JUDICIAL. COMMISSIONER'S 
50. 37 74 COURT. ^ - | 
"SECOND CIVIL APPEAL NO. 74 oF 1920. 
KK: April 12, 1022. `. 
_ 57 Present -—Mr. Hallifax, A.J. C, ^. 
UMED SINGH AND ANOTHER—PLAINTIFES 
m J.APPELLANTS  —— 


WI 


Mar l yersus ; 


BIHARI LAL AND ANOTHER—DEFENDANTS | 


— RESPONDENTS. 


“Contvact Act (IX of 1872), s. 69, interpretation . 


cf- Interested in payment of money," 


" meaning of 
==: Bound by law to pay,” meaning of. i 


“The words “interested in the payment of money” 
in section 69 of the Contract Act do not exclude 
the case of a person who, in addition to, being so 
interested, is also legally bound to make the pay- 
ment. [p. 311, col. 1.] S 


, The words “ bound by law to pay” in section. 
69 of the Contract Act include all cases of persons ` 


legally bound to pay whether under contract or 
otherwise, and in-the case of a contract, whether it 
is,enforceable by the person to whom. the pay- 
ment is to be made or not. [p. arr, col 1.] 


Manindra Chandra Nandy v. Jamahir Kumari, 
32 C. 643; 0 C. W. N. 670, Mothooranath- Chutto- 
padhya v. Kristokumar | Ghose,:4 C. 369; 2 Ind. 
Dec. (N. S.) 234 and Futteh Aliv. Gunganath Roy, 
8. C. 113; 10 C. L. R. 20; 4 Ind. Dec. (N. S.) 72, 
considered, | 


“Second Appeal, T 
Mr, D; P. Tiwari, for the Appellants. 
Mr V. Bose; for the Respondents, - 


4 JUDGMENT.— The plaintiffs are absolute 
occupancy. tenants of land which was held 
by the. defendants under what is. called 
a lease, though the termes of the document 
very clearly constitute a possessory mort- 
gage. Under this contract with the plain- 
tiffs the defendants were, bound to "pay 
the annual rent to the maiguzar direct, 
and they did this regularly enough for 
about 20 years but then fell into arrears. 
The maisuzar filed a suit for the rent for 
the three years ending in June 1912 against 
the plaintifs as the real tenants and got 
a decree and attached the, holding. The 
plaintiffs paid off the decree to save their 
bolding from sale and then filed this suit 
against the defendants for the amount 
they had paid to the malguzay, basing 
their claim on section 69 of the Contract 
Act. The terms of the lease or Incrtgage 
expired in June rgr6. 
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^ yw zé t * ap af 


* 


(2) In the First Court tke plaintiffs were, 
given the decree they.claimed.but this was 
set aside in appeal and their suit'was . dis- 
missed on two grounds. . The. learned: Ad- 
ditional District Judge held that the plain- 
tiffs being themselves bound by law to pay . 
the rent could not be called persons merely. 
interested in paying it, citing the case of 
Manindra Chandra Nandy ' v. Jamahir 
Kumari (1) and secondly, that the defend- 
ants could not be said to be " bound by 
law "to pay it, because, though that, ex- 
pression includes being legally bound under 
a contract as was held in Mothooranath 
Chuilobadhya, v.  Kristokumar Ghose (2) 
and the defendants were so bound, under 
their contract with the plaintiffs, yet that 
contract could not have been enforced by 
the person to whom the payment was to 
be made, that is, the malguzar, as he was: 
no party to it. | 


(3) I am unable to see any justification for 
the restriction -placed upon the meaning 
of either of the two expressions. used in 
section 69 of the Contract Act! though there 
appears to be sóme judicial;authority for' 
holding that a person legally bound to make 
a payment cannot be called a person mere- 
ly interested in making it. . But there is 
none at all for the proposition that.the 
legal liability to pay, contemplated by the 
section in respect of the person. who: does 
not make the payment, is only such ‘az 
liability as can be enforced by the person. 
to whom the payment is to be made. Here. 
the defendants were “bound by law to pay,” 
because they were legally bound to do so 
under their contract with ;the plaintiffs, 
and the fact that the malgüzar could not 
enforce this contract seems fto me to have 
no bearing on the matter at all. To restrict 
the meaning of the plain words of the sec- 
tion in that way is to import many other. 
words. into it which the Legislature could - 
have put there but did not. 


: (4) And to say that a person who is inter-; 
ested in making a payment is no.longer so, : 
interested because to his interest is added 
a legal duty to. pay seems!to me almost. 
a contradiction- in terms... He. is. more in: 


(1) 32 C. 6431,:9:C. Wa N..670, - 


(2) 4 €. 369; 2 Iud. Déc; DN, Sy 234i pud 
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terested then ever. The.words used by 
Ghose, J., in Manindra Chandra Nandy 
v, famahir Kumari (1i) are no more 
than a cautious expression of an inclina- 
tion to the view ''that the section contem- 
plates case, where the person who makes 
the payment is under no legai liability to 
make it and he pays the money for another 
person who is bound in law to pay," but 
the decision of the suit proceeded ‘on other 


grounds. Morris and ‘Tottenham, JJ., in 
` Futteh Alt vi Gunganath Roy (3), went 
no further. The learned Judgessaid: “ We 


very much doubt whether a suit for contri- 
bution , where both plaintiffs and defendants 
were alle for the money paid by the plaint- 
iff, falls within the scope of either section 


= 69 or section 70 of the Contract Act, which ` 


seem rather to contemplate persons who 
not being themselves bound to pay the 
money, or to.do the act, doit under circum- 


stances which give them a right to, recover . 


from the, person who has allowed the pay- 
ment to be made and has benefited by it.” 

(5) It may well be that framers of the 
section did not contemplate the case of 
payment by a man who is not only interest- 
ed in paying but. also legally. bound to pay, 
though I cannot for myself see any reason 
for. thinking so. But they certainly used 
words which must necessarily include such 
a case, and even if the absence of any 
clear intention to include it could be inferred 
it would be entirely contrary to all the 
canons of interpretation to hold it excluded 
when it clearly falls within the words used. 
I hold then with regard to section Go of the 
Contract Act thet the words “ interested 
in the payment of money," do not exclude 
the case of a person who, in addition to be- 
ing so interested, is also legally bound to 
make the payment, aud that the -words 
“bound by law to pay," include all cases of 
persons legally bound to pay whether 
under contract or otherwise, and, in the case 
of a contract, whether it is entorceable 
by. the person to whem the payment is to 
be made or not. The appeal, therefore 
succeeds. The decree of the lower Appel- 
Jate Court is set aside and a decree. will 
issue ordering the defendants. to pay to the 
— the sum of Rs. 142-2-0 with inter- 


 (Gy&Con re CL. R. 29; vr Dec. (w.S.) 
ju 


est at 6 per cent per annum from, the date - 
ci the institution of the suit till the money 
is paid. The defendants will also pay 
all the costs in all the three Courts. 

N. K. Decr ee set aside. 


OUDE: JUDICIAL COMMISSIONER/S 


COURT. 
. MISCELLANEOUS Civi, APPEAL NO. 47 OF 
1921. 
April 4, 1922. 


Present:—Mr. Kanhaiya Lal, J. C. 
SHANKER BAKSH SIN GH AND 
OTHERS—PLAINTIFFS—ABPELLANTS 

VEYSUS. i 
RAM BAHADUR SINGH AND OTHERS 


—DEFENDANTS—RESPONDENTS. 

Suits’ Valuation Act (VIIof1887), s. 8—Re- 
demption swit.—Parties claimning mutually exclusiva 
vighis—- Valuation— Jurisdiction. 

"A suit, not between co-mortgagors, but between 
persons ‘claiming a mutually exclusive right to 
redeem a mortgage, one of whom has succeeded: 
in inducing the mortgagee fo allow. him to. 
redeem while the other sues seeking to enforce his 
right of redemption against the mortgagee and ` 
the person who is said to have ‘redeemed the 
mortgage without any right, isin nature one for 
redemption and its value for purposes of jurisdic- 
tion js determined by the amount of the mortgage- 
money under section 8 of the Suits Valuation Act 


af not by the value of the mortgaged property. 


[p. 312, cols. 1& 2.] 
The jurisdiction of a Court is determined by the. 
allegations made in the plaint. [p. 312, col. 2.] 
Miscellaneous’ Appeal. 
Mr. S. N. Ray fot the Appellants. 
Mr. Niamai Ullah, for the Respondents. 
ORDER. 


returning a 





E for present ation 


The. suit. in which 


E PM 


lieu of Rs. 1,000 on the 2rst abahan 1888. 
The allegation of the plaintiffs was that 
the, ‘property mortgaged , was the property 


318. 


which Musammat Ratan Kuar had inherited 
from her husband, Kanhaiya Singh; 


that Madho Singh was her nearest rever- 


sioner at the time of the mortgage and that 
after the death: of -Musammat Ratan Kuar 
some of the defendants claiming to be the 
successors of. Musammat Ratan Kuar and 
her husband had redeemed the mortgage 
from certain persons to whom the rights 
of Gajraj Singh had been transferred. The 
plaintiffs asserted that they were entitled 
to redeem the mortgage from the trans- 
ferees of Gajraj Singh and from the 
persons in present possession of the mort- 
gaged property. The defendants contested 
their title and also pleaded that, having 
regard to the value of the mortgaged prop- 
erty, the suit was not cognizable by the 
Munsif of Qaiserganj. 

'The Court of first instance found in favour 


of the plaintiffs and decreed the claim, - 


but the lower Appellate Court held that 
the value of the.disputed property was 
Rs. 7,000 and that the suit was consequent- 
ly not cognizable by the Court in which it 
was instituted. 


- The suit is substantially a suit for redemp- 
tion, though wider issues of title and adverse 
possession have been raised, the adjudica- 
tion of which would probably be necessary 
in order that the rights of the plaintiffs to 
redeem the mortgage might be determined. 
The transferees of the original mortgagee 
are parties to the present suit; and if the 


plaintiffs are found to be the real successore- : 


in-interest of the original mortgagors, the 
suit can only be treated as against them 
as a suit for redemption, the valuation of 
which for .purposes of jurisdiction is 
determined under section 8 of the Suits 
Valuation Act (VII of 1887) by the amount 
of the mortgage-money. As against those 
who have redeemed the mortgage from the 
transferzes of the original mortgagee, the 
scope is somewhat wider, for the relative 
nghts.of the plaintiffs and of those persons 
who redeemed tit mortgage stiM have to 
bé. determined in order to find out 
whether the plaintiffs were. entitled to any 
relief. That fact would not, however, alter 
the nature of the suit, which is one for re- 
demptiou against the transferees of the 
Original mortgagee or the persons claiming 
‘to be im possession by right of redemption 
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from them. It is not a suit between co- 
mortgagors. It is a suit between persons 
claiming a mutually exclusive right to re- 
deem a mortgage, one ot whom has succeed- 
ed in inducing the mortgagee to allow him 
to redeem it. The other has brought the 
present suit, seeking to enforce his right 
of redemption against the heirs and t:ans- 
ferees of the original mortgageé and the 
persoifs who are said to have redeemed the: 
mortgage without any right. The juris- 
diction of the Court is determined by the 
allegations made in the plaint, and that 
being so, the value of the mortgage property 
cannot be taken into account for determin- 
ing where the present suit for redemption 
would lie. The questions of title or adverse 
possession that might arise are only inci- 
dentalto the main relief claimed in the 
plaint, namely, the redemption of the mort- 
gage by certain persons claiming a right 
to redeem the same. l 
The appealis, therefore, allowed and the 
order of the lower Appellate Court is set 
aside, the result being that the appeal will 
be remanded to the lower Appellate Court 
with a direction to reinstate it under its 
original number and to dispose of it after 
determining the other points involved there- 
in in the manner directed by law. The 
costs here and hitherto will abide the result, 
N. K, & N. H, Appeal alowed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 271 
OF 1921. 
July 18, 1922. 
Present :—Mr. Justice Coutts and 
. Mr. Justice Das. 
Musammat BIBI MAKBULUNNISSA AND 
ANOTHER—DEFENDANTS— APPELLANTS 
versus 
Musammat BIBI UMATUNNISSA AND 
ANOTHER——PLAINTIFFS-—RESPONDENTS. 
Muhammadan . Law—JDower-debi—Widow in 
possession of husband's | property— Transfer by 
widow—- Tvansferce's title to retain possession — Right 
to hold property as security for dower-debt. whether 
heritable and transferable—Sale by widow— Vendee’s 


~ 
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vight to retain possession—Heivs of widow, also 
heirs of  husband—— Extinction of debt and security. 

Where a Muhammadan widow iu possession 
of her husband's property “in lieu of dower” 
transfers the security, either with or without the 
dower-debt, the transferee is entitled to retain 
possession of the property until the dower-debt 
is paid, though, where the transfer is without the 
privity of the persons bound to discharge the 
dower-debt, -the transferee takes the security 
subject to the state of account between the widow 
and the persons bound to discharge the dower- 
debt at- the date of the transfer, and any payment 
made Du these persons to the widow after, but 
without notice of, the transfer must, in the absence 
of collusion, be allowed to these persons as against 
the transferee. [p. 314, col. 2.] 

Matthews v. Waliwyn, (1798) 4 Ves. Jur. 118; 31 


‘kk. R. 62, Williams v. Sorrell, (1799) 4 Ves. Jun. ` 


. 389; 53 R. R. 11; 31 E. R. 198, Narrish vw. 
Marshall, (1821) 5 Madd. 475; 53 R. R. 36; 56 E. R. 
977; Southampton's (Lord) Estate, In ve, Allen v. 
^ (1881) Southampton (Lord), Banfather's claim, 16 
Ch, D..178; 50 L. J. Ch. 218; 43 L. T. 687; 29 W. 
R.23r, Dixon v. Winch, (1900) 1 Ch. 736; 69 L. J. 
Ch. 465; 82 L. T. 437; 48 W. R. 612; 16 T. L. R. 
276, Turner v. Smith, (1901) 1 Ch. 213; 70 L. J. 
Ch. 144; 83 L. T. 704; 49 W.. R, 186; 17 T.L. R. 
143, referred to. 

The right of a widow to hold the property of 
her husbazd as a security for the dower-debt and 


to. continue in possession thereof until the dower-: 


debt is satisfied is property and is both heritable 
and transferable. [p. 315, col. r.j 

“Ali Bakhsh v, Alah Dad Khan, 6 Ind. Cas. 376; 
32 A. 551 at p. 561; 7 A. L. J. 567, referred to. 

But a widow has no proprietary title to the prop- 
erty itself and where she purports to sell the prop- 
erty and notthe security only, the sale is utterly 
ineffectual to conferany titleon the vendee. But 
the vendee, if put in possession, is entitled to retain 
possession so long as the claim to dower remains 


unsatisfied. The widow herself cannot maintain: 


ejectment suit against himif she has received con- 
sideration for the transaction. But the moment 
the dower-debt is satisfied either by payment 
to the widow or to her heirs, the heirs of the hus- 
band are entitled to recover possession of the 
roperty from the transferee. The same result 
ollows where the heirs of the widow happen 
ta be the heirs of her husbamd, for-in such an 
event, the right to receive the dower-debt and the 
liability to pay the dower-debt unite in the 
same persons and there isa consequent extinction 
both of the debt and the security, and, therefore, 
of the right to retain possession of the property 
as a security for the debt. [p. 315, cols. 1 & 2.] 

Beeju Bee v. Syed Moorthtya Saheb, 53 Ind. Cas. 
905; 43 M. 214: 37 M. L. J. 627; 26 M. L. T. 419; 
II L. W. 150; (1920) M. W.N, 26, réferred to. 


Appeal against a decision of the District 
judge, Patna, dated the 1,th December 
1920 and 8th January 1921 modifying that 
of the, Subordinate Judge, Second Court, 
Patna, dat:d the 27th May 1919, ` 


* ME 
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Messrs. Akbar, A. "MN Das for Mr.. 
B. C. Matter, for the Appellants. 
Messrs, Sultan Ahmad, Nurul Hasan 
Md. Hasan Jan, for the ‘Respondents. 


JUDGMENT. o 
Das, J.—On the death of one. Amzad 
Al, his widow Musammat Hafizan took - 
possession of the disputed. properties which ' 
„admittedly belonged to Amzad Ali. The 
plaintiffs are two of the daughters of Amzad - 
Ali. The defendant No. x is the only 
-other daugher of Amzad Ali, and defendant 
No. 2 is the husband of defendant No. I. | 
In September 1915 Musammat Hafizan 
conveyed the properties in suit by two-- 
several deeds to the defendants, the deed 
in favour of. defendant Mo "7 being a deed 
of gift, and the deed in favour of defendant ` 
No. 2 being a deed of sale. Musammat Hafizan 
died on the rst March 1918, and on the 22nd 
March 1918 the plaintiffs commenced. the 
present action for setting aside the deeds 
.executed by Musammat Hafizan in favour 
of the defendants and for recovery of 
possession of the properties covered by tbe: 
‘deeds. The case of the plaintiffs is that the | 
deeds were procured by the defendants: 
from Musamma! Hafizan by fraud and 
undue influence and that they did not 
operate so as to convey anv interest in 
the properties dealt with to the defendants, 
and that, in any event, Musammat Hafizan ` 


and 


. Who took the properties as a security for 


her dower-debt and entered into pos- 
session as a mortgagee, was wholly in- 
competent to convey the properties to the 
defendants. The defendants met the case ` 
of the plaintiffs with an assertion that 
Amzad Ali made over the: properties in 


dispute to .Musammat Hafizan in satis- 


faction of: her dower debt, and that M usam- 
mat Dabzar as the sole and absolute ` 
owner of the properties was competent 
to and did, in fact, convey the properties 
to the defendants, and that there was no 
fraud or undue influence in the matter 
of the execution of the deeds . challenged 
by the plaintiffs. Em 
The learned District Judge in the Court 
of Appeal below, has recorded the following 
findings of facts which are binding on us 
in second appeal; ‘first, that Musammat. 
Hafizan entered into possession of the Drop. :: 
erties on the death. of Amzad Alias security 
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for her-dower-debt, and that Amzad Ali 
did not make over the properties to 
her during ‘his lifetime in satisfaction 
of the dower-debt; and, secondly, ‘that 
 Musammat Hafizan fully understood the 
nature of the deeds which she was executing 
and that they were not obtained by ‘the 
defendants by undue influence. On these 
findings the learned District Judge had to 
consider the question whether any interest 
passed. to the defendants, and he answered 
the question in the negative, In his view 
Musammat Hafizan could not transfer 
the security itself, though she could transfer 
the dower-debt together with the security. 
As, in the judgment of the learned 
District Judee, Musımmat Hafizan did 
not purport to transfer the dower-debt 
itself, he came to, the conclusion that the 
deeds upon which the defendants rely 
did. not operate to confer any title on the 
defendants. In the result, he passed a 
decree in. favour of the plaintiffs to. the 
extent. of their shares in the properties. 

I am, not prepared to assent to the view 
of.the learned Judge that a transfer of the 
security without an assignment of the 
debt itself does not operate to create any 
title in the transferee. "The case as put 
raises the presumption that the debt itself 
was assigned, for the transfer of the 
security. carries with it the right to enforce 
the security and, as a consequence thereof, 
to.receive payment of the debt. That is 
the. view of the Full Bench of the Madras 
High Court : See Beeju Bez v. Syed M oorthiya 
Sahib (1), and, notwithstanding the décision 
of the Allahabad High Court in Bindeshri 
Pershad wv Afzal- Khan. (2, I am of 
opinion that the. view presented by the 
Officiating Chief justice of the. Madras 
High Court is right in principle and is 
covered by authorities. It is worthy of 
note that, even in Allahabad, it has been 
held. that it is competent to a Muhammadan 
widow. in possession of property belonging 
to her deceased husband ““in lieu of dower,” 
to sel it without necessarily selling her 
right to recefve the dower: 'See Abdullah 


t 


(x) 53, Ind. Cas. 905; 433 M. 214; 37 M. Il. 627; 
26 NM. L. T 419; II las. W. 150; (1920) M. W. N. 
26. 


(2): Ga Ind, Cas. 344; 19 A. L. J. 706. 
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‘must be upheld to that extent." 


s (1922: 


v. Shamsul-Hag | a. There is a passage in `~ 
the judgment of the Officiating Chief Justice 
of the Madras High Court which may give 
rise to some misconception. The passage 
is this:—''She, however, could transfer. 
her right to possession along with the-dower- 
debt, and, in my opinion,, the alienation 
But when 
the whole judgment is carefully read, there 
is no room for doubt that, in the opinion 
of the learned Judge, the assignment of 


the dower-debt i isincident to the assign- 


ment of the security itself. In my. opinion 
where a Muhammadan widow in possession 
of her husband's property “in lieu of dower” 


transfers the security either with or without 


the, dower-debt, the transferee is entitled 
to retain possession of the property until 
the dower-debt is paid, though, where the 
transfer is without the privity of the per- 
sons bound to discharge the  dower-debt, 
the transferee takes the. security subject. 
to the state of account between the widow 
and the persons bound to discharge the 
dower-debt at the date of the transfer, and 
any payment made by. these persons to 
the widow after, but without notice of the ` 
traüsfer, must, in the absence of collusion, 
be allowed to these persons as against the 
t:ansferee. This is a view of equity which 
is of general application: See Matthews v. 
Wallwyn (4), Walliams v. Sorrell (5), Norrish 
v. Marshall (6), Southampton’s (Lord) Estate, 
In ve, Allen v. Southampton (Lord), 
Banfather’s claim (7), Dixon v. Winch 
(8), Turner v. Smith (9) and there is no 
reason why we should not apply the 
principle in a case of a transfer of the 
security by a Muhammadan widow holding 
possession of her husband's estate as 
security for the dower-debt due to her, 
- But the case is different where ther 

is a sale of the property and,not-an Greg 


(3) 58 Ind. Cas. 833; 43 A. 127; 18 A, L. J. 
969; 2 U, P.I. R. ÀJ 379. 
(4) (1798) 4 Ves. Jur. 118; 31 E. R. 62. 
(5) SE 4 Ves. jun. 389; 53 R. R.11 ar D 
NJ (1821) 5 Madd. 475; 53 R. R. 36; 56 E. R. 


RE (1881) 16 Ch. D. 178; 50 L. J. Ch. 218; 43 I. 
T. 687; 29 W. R. 231. 

(8 (1900) 1 Ch. 736; 69 L. d Ch. 465; 82 p 
T. 437; 48 W. R. 612; 16 T. L. R. 276. 

o (1901) 1 Ch. 213; 70 L.. J. Ch id 83 L. D. 
704; 49 W.R. 186; 17 T. LR. 1 : 
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ment of the security. The. dis stinction: has 


not always been kept i in view in the numer- 


ous cases which have been decided on the 
point ; but, the distinction-is an important 
one and cannot be ignored. The 
to hold the property as a security for the 
dower-debt and to continue in possession 
thereof .until the dower-debt is satis 
fied is property, and is both 
able and transferable: See Ali Bakhsh 
v. Alah Dad Khan (roi But the 
widow has no proprietary title in the 
proper 
therein, and where she purports to sell 
the property, and not the security only, 


the sale is utterly ineffectual so as to, confer - 


any title on the vendee. But though the 
vendee takes no title to. the property by 
virtue of the sale he is entitled to retain 
pessession of the property, if he is put in 
possession.thereof, not indeed by virtue of 
the deed of sale but because, so long 
as the debt remains unsatisfied, the heirs- 
at-law could uot claim to be put in posses- 
sion cf the property and the widow herself 
would be bound to make good her representa- 
tion to the vendee to the extent of such 
interest as she could lawfully transfer. The 
-widow is entitled to retain possession of 
the property so long as her claim is not 
satisfied. There is nothing to prevent her 
from putting some one else in possession 
of the property and conferring'on him the 
same right which she could exercise over 
the property. Having done so, she could 
not maintain ejectment suit against bim, if 
she has received” consideration for the 
transaction and it follows that, though the 
sale does not operate to confer any title 
on the vendee, he is still entitled to retain 
possession of the propertv as against the 
widow and all persons claiming through 
the widow so long as there is a debt due to 
the-widow.. He is also entitled to maintain 
bis possession as against the  heirs-at-law, 
sə long as they do ‘not discharge the dower 
debt „for it is well settled that a person in 
juridical possession of the property has an 
interest which he. can maintain against 
every one except the rightful owner entitled 
to possession. of the property, and it is an 
interest which is capable of being inherited, 
de evised or conveyed: See Beeju Bee v. 

(ro) 6 Ind. Cas. Ln oum dido at p. 561; 7 ZE 
I, J. 567. eeu % : d d 3 a zm 


right 


herit-. 


,except to the extent of her share . 


Syed Moorthiya Saheb, (a), E the case? 
cited therein. The : position, then, 1S this, 
where a Muhammadan widow in “possession 
of her husband’s property as; a, security. 
for her dower-debt,. purports to, sell the. ` 
property and puts the vendee in possession" 
of the property, the vendee is entitled to: 
retain possession of the property so long. 
as her claim to the dower remains, unsatis- 
fied. But the moment the  dower-debt 
is satisfied either by payment to, the, widow 
orto her heirs ; the heirs of the husband are 
entitled to recover possession of the roperty 
from, the transferee ` and the sanie result 
follows where the heirs of the widow hap- 
pen to be the heirs of her husband ; for, 
in such an event the -right to receive 
the dower-debt and the liability to pay the 
dower-debt unite in the same persons, and 
there is a consequent extinction both of the 
debt and the security and, therefore, of the 
right to retain possession of the property 
as a security for the debt. 

The critical question then is, was the 
transfer to the defendants in this case a 
transfer of the property itself or a transfer 
of the secuirty? The learned District 
Judge has assumed that the transfer was 
a transfer of the secruity; but with this 
view 1 am unable to agree. No doubt, the 
document recites that the widow entered 
into possession of the property left by her 
husband with the consent of the other heirs 
ef her husband and because her dower- 
debt had not been paid; but the whole 
document shows that she considered. her 
possession, as that of an absolute pro- 
prietress. She recites in the .document 
that she had her name recorded in the land 
registration department as, the absolute 
proprietress or the property and she. 


undoubtedly conveys the property as an,’ 


absolute proprietress. I have no. doubt 
whatever that she purported to. convery to. 
the defendants an absólute interest in the 
properties. As such, the document iS 
wholly. inoperative. The; defendanis were 
nevertheless entitled: to retain possession 
of the. propérty not only.as azainst ‘the widow 
but as against her heirs so long. as the 
security. was outstanding: The widow 
is now dead; and it is conceded that. her 
heirs are. also the heirs of her deceased 
husband. “There is thus a mergér of the 
security inthe ownership; and the Plaintif, 
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not ‘indeed as heirs of Bibi Hafizan, for, as 


such they are bound by the representation 
made by Bibi Hafizan, but as heirs of Amzad- 


Ali; are entitled to recover possession of 
the properties to the extent of their shares 


therein from the defendants. Although I' 


am unable to agree with the reasonings 
which have been employed by the learned 
District Judge, Iam of opinion that the 
conclusion at which he has arrived is right. 
I would accordingly dismiss this appeal 
witb costs. m 
Coutts, J.—1 agree. 


N. K, Appeal dismissed. 


. CALCUTTA HIGH COURT. 

. f Qrvin, RULE No. 223 OF 1922. 

0:5 * July 31, 1922. | 
Present -—-Tustice Sir Thomas Richard- 
son, Kr.. and Mr. Justice B. B. Ghose. 
PRIYANATH SARDAR—DEFENDANT— 
PETITIONER. 
2E . VEYSUS 
MOHENDRA NATH PAIK AND ANOTHER 
© —PLAINTIFFS—OPPOSITE PARTIES. 

. Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 28—Suit for moveable property 
by heir of deceased —Small Cause Court, jurisdiction 


of. : 


-In-view of Art. 28 of the Second Schedule to 
the Provincial Small Cause Courts Act, a suit 
for recovery of moveable property left by 
a’ deceased person is not triable by a Court 
of Small Causes where it involves the decision of 
the question whether the plaintiff is the preferential 
heir to the defendant as regards the property left 
by the deceased. | 

‘Rile against the judgment of the Munsif, 


First Court, Diamond Harbour, exercising 


the powers of a Court of Small Causes. 

Babu Sitaram Banerjee, ior the Petitioner. 
‘ha defendant is the petitioner. Plaintiff 
brought a suit for recovery of ornaments 


worth Rs. 120 against me in the Small. 


Cause Court. Plaintif’s case. was that 


plaintiff No. 2 was matried to my daughter - 
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to whom the ornaments were given and 
that after her death | had misappropriated 
the ornaments. I denied the allegations 
of the plaintiff. The suit has been decreed. 
My point is that a suit like this is nct triable 
in a Small Cause Court having regard to 
the provisions of Art, 28, Sch. Il, 
Provincial Small Cause Courts Act: Refers 
to Tika Shahu v. Chirkat Shahu (1). 

Babu Hira Lal Chakrabarity, for the 
Opposite Party.—Article 28 applies only 
to cases where the whole of the 
proprietors are concerned. The question 
was never raised in the lower Court 
and ought not to be entertained here. That 
Article contemplates cases of rival claimants. 

Babu Sitaram Banerjee, replied in brief. 

JUDGMENT.—This Rule was obtained 
on behalf of the defendant against the 


. judgment and decree of the Small Cause 


Court Judge of Diamond Harbour. The 
suit was brought by the two plaintiffs on 


- the allegation that plaintiff No. 2 had 


been married to the daughter of the defend- 
ant and the plaintiff gave her, ornaments 
worth Rs. r20 and the defendant had mis- 


' appropriated these ornaments' after the 


death of his daughter, the wife of plaintiff 
No. 2. The defendant denied the marriage 
oi his daughter with plaintiff No. 2, and 
the learned Judge decided two questions 
whether the daughter of the defendant was 
married to plaintiff No. 2, and whether the 
plaintiff No. 2 was the preferential heir to 
the defendant as regards the property 


left by her. 


The question in this Rule is, whether the 
Small Cause Court Judge was competent 
to decide the case, having regard to Art. 
28 of the Second Schedule to the Provincial 
Small Cause Courts Act. It seems that 


jt is not a case triable by a Small Cause 


Court having regard to the fact that the 
property claimed belonged to the deceased 
woman and the claim is with regard to the 
heirship of the deceased woman. 

The Rule is, therefore, made absolute on 
the ground that it was not triable by a 
Small Cause Court Judge. The learned: 
Judge on arrival of the record in his Court’ 
will return the plaint to -be presented to 
the proper Court. The costs of the Small 
Cause Court as well as the costs of this 


(1) 27 Ind. Cas. 773; 19 C. W, N. 614. ^^ 
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Court will abide the result. The hearing 
fee in this Court is assessed at one gold 
mohurs 


B.N. Rule made absolute. 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 318 OF 1920. 
October 25, 1921. 
Present -—Mr. Justice Spencer and 
Mr. Justice Ramesam. 
LINGA MUNISAMI REDDY-- 
PLAINTIFE-—APPELLANT 
VEFSUS . 

P. S. KOINDASAML NATCKEN AND 

OTHERS—DEFENDANTS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 127, 
144— Hindu joint family— Transfer of co-parcenary 
property by one co-barceney—Swuit for possession by 
another — Limitation applicable— Alienation con- 
sistent with vights of other co-parceners— Adverse 
possession. 

A suit by a member of a Hindu joint family for 
declaration of title to and possession of co-parce- 
nary property in the hands ofan alienee from 
another co-parcener is governed by Art. r44 and 
not Art. 127 of the Limitation Act and limita- 
tion beginsto run against him from the date 
when the alienee takes open and public posses- 
sion of the property. [p. 318, col. 2j] 


Bhavrao v. Rakhmin, 23 B. 137; 12 Ind. Dec. 

(N. S.) ox (E. BJ, Malkappa v. Mudkappa, 17 Ind. 
Cas. 657; 37 B. 84; 14 Bom. L. R. 93i and 
Muktabal Singh v. Haran Singh, 6 Ind. Cas. 841; 7 
A.L. J. 783, referred to. 


Muthukrishna Iyangay v. Sankavanarayana 
Tyer, 25 Ind. Cas. 573; 16 M. L. T. 196; 1 L. W. 699; 
(1914) M. W. N. 708; 27 M. L. J. 600, Peria Aiya 
Ambalam v. Shunmugasundaram, 22 Ind. Cas. 6x5; 
Y L. W. x19; 15 M. L. T. 112; 26 M. L. J. 140; 38 
M. 903; (1914) M. W. N. 417 and Corea v. Appu- 
hamy, (1912) A. C. 230; 8x L. J. P. C. rer 105 L. 
T. 836, distinguished. 


Per Ramesam, J.—If the transaction under 
which the alienee obtains possession is consistent 
with the possession not being adverse to the plain- 
tiff, as where a member sells only his share but, 
on account of the difficulty of delivery of posses- 
sion of an undivided share, delivers possession 
of the whole property, there is no adverse posses- 
sion against sharers other than the alienee. But 
where the sale purports to be of the whole interest 
in the property and the purchaser enters into 
possession in assertion of a claim to the whole, 
his possession is prima facie adverse to the other 
members. [p. 319, col. 2; p. 320. col. z.] 


Respondents. 


Appeai against the revised decree of the 
Court of the Subordinate Judge, Chingle- 
put, dated the 3oth Tune 1920, in Original 
Suit No. 5 of 1918. 

Mr. L., S. Veevavaghava Aiyar, for the 
Appellant. 

Mr. K. Doraiswamy Aiyangar, ior the 

JUDGMENT. 

Spencer, J.—The suit was brought for 
a declaration of the plaintiff's title to the 
properties in Schedules A, B and C and for 
possession of thesame with mesne profits. 
The properties in suit were joint family 
properties belonging to three brothers, 
Linga Subba Reddi, linga Rama Reddi 
and Linga Chenga Reddi, who were sons of 
Linga Pola Reddi. The plaintiff is the son cf 
the third son, Linga Chenga Reddi, Of Be 
other two brothers, Rama Reddi died without 
male issue, and Subba Reddi, the eldér 
brother, had one son Munisami Reddi, who 
died unmarried in 1909. All the propertiesin 
A Schedule including the family house were 
sold to xst defendant for Rs. 400 in 1898 
under Exhibit IX by Linga Raia Reddi 
and Munisami Reddi, the son of Linga 
Subba Reddi. The properties in B Schedule 
were sold to ist defendant in 1903 under 
Exhibit XXIII by 3rd defendant Muniam- 
mal, whois a daüghter of Linga Subba Reddi, 
The plaintiff, whois the son of Linga Chenga 
Reddi, is the sole surviving male: member 
of the family, The lower Court dismissed 
the suit as being time-barred without decid- 
ing the other issues. After the sale-deed 
Exhibit IX was executed, the rst defendant 
who purchased the property leased it again 
to his vendors, but in Ig01 by a letter, Ex- 
hibit XIII, they relinquished their culti- 
vation over some of the fields, and in the 
following year (1992) they renewed their 
cultivation of some fields for Fasli rara 
only. See Exhibits XIV and XIV-a. ; 

The questionis, whether the defendants 
have made out a title by adverse possession 
so as to bar the plaintiff’s present suit. Tf . 
the suit were brought agdtnst co-parceners 
to enforce a right to share in the co-par- 
cenary property, Art. 127 of the Limitation 
Act would apply and it would be necessary 
to prove that the plaintiff had been excluded 
from the joint family property to his know- 
ledge. s 

The plaintiff's father went and lived for 
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some time at Alapakkam Kandugei, while 
lis brothers lived in the family "house at 
Veppaguntareddipalayam, in which villa ge 
the suit lands are situated. ‘Possession in 
the present case not being with co-patce- 
nets but with alienees, I am of opinion that 
Art. 144 i$ the Article applicable to the case. 
[See Bhavrao v. Rakhmin (1)]. - 

The questions for our decision are, (1) 
whether the defendant's possession was 
opeiü and adverse to the plaintiff, and D 
when did limitation begin to run. 

Besides the oral evidence, there is the evi- 
dence of paitahs, Exhibit XVIII series, in the 
Ist defendant's name, the receipts for kist, 
Exhibit XVII series, notices of attachment 
for rent by the Shrotriemdars, Exhibit XIX 
series, also evidence as to other civil pro- 
ceedings in which Rama Reddi himself 
gave evidence (See Exhibit IT) and criminal 
proceedings, by all of which the ist defend- 
ant has succeeded in proving his adverse 
possession after the date of the sale. 

The plaintiff has changed his case at the 
trial from what it was in the plaint. In 
paragraphs 7, Io and II of the plaint, the 
plaintiff stated that to his knowledge the 
suit properties had been mortgaged by Linga 
Rama Reddi, acting in concert with Muni- 
sami Reddi, the: son of Linga Subba Reddi, 
and that he: and his father only became aware 
that the transactions were sales and not 
mortgages after the death of Linga Rama 
Reddi, that is in r9rr. When he was in 


the witness-box, the plaintiff did not repeat. 


the allegations in the plaint about the mort- 
gage beyond saying when he was cross- 


examined, that the statements in paragraph 


XX of the: plaint were true. In examination- 
in-chief, he said that Rama Reddi told him, 
that he had executed some nominal docu- 
ments (apparentiy sale-deeds) in tavour of 
‘the ist “defendant who was his friend in- 
cluding a nominal muchilika, that Rama 
Reddi did not tell him the details, nor did 
the ‘take the trouble to ascertain thein, that 
after Rama Reddi's death he dearnt that 
the pattahs stood in the names of the rst, 
25d and 3rd defendants and that Rama 
Reddi ‘had fraudulently ‘or nominally con- 
veyed the properties in their names. He 
admitted that he-knew- about Rama Reddi’s 
management for the last 25 years and that 


; (1) 23 B, 137; 12 Ind, Dec, (N. $) ot Or, BJ. 


he used to attend to the cultivation of the 
plaint lands and that he was living in the 
plaint. village. The first story put forward 
in the plaint that he was under the i impres- 
sion that the lands were mortgaged .and 
thus redeemable has not been substantiated 
and I find it dificult to believe that he was 
unaware of the defendant's adverse posses- 
sion. 

In 1910 there was litigation between the 
Ist defendant and N allamuthu Ammal in 
which the District Munsif found that the 
defendant was in adverse possession for over 
the statutory period. The plaintiff in this 
suit admits that he was aware of that liti- 
gation. In the course cf the trial of Original 
Suit No. 364 of 1909, Rama Reddi was ex- 
amined as a witness and be then admitted 
(See Exhibit III-a) that he was in possession 
of the properties till the date of sale to de- 


fendants and that he ceased paying kisi 


aiter the transfer of the properties to the 
Ist defendant's name. It is impossible to 
believe that the plaintiff was, unaware of 
this change o£ possession when he was living 
in Veppaguntareddipalayam; but it is.not 
necessary tinder Art. 144 to prove the exact 
date when he became aware that ‘he ‘had 
been excluded from a right to share in the 
joint property. So long as Rama Reddi 
was cultivating the lands, the plaintiff might 
have assumed that Rama Reddi’s cultivation 
was on his own behalf and for the benefit 
of ‘the co-parceners. But when that posses- 
sion ceased and the lands came entirely ante 
the possession of strangers, the possession ‘of 
these third parties was a fact that was open 
and public and within the knowledge of all 
concerned. For purposes of Art.. 144, it ds 
clear that there was adverse possession, and 
that the date of limitation ‘beginning to Tun 
against 'the‘plaintiff must be taken as Start - 
ing from tlie date when ‘the vendors 'ceàset 
to cultivate the property that they had 
alienated, that is, in 1902 at the latest [See 
'Exhibit XIV series Vide Mal kadha y. Mud- 
käppa Gi 

in Muthukrishna Tyangar v. Sankara- 
narayaisa Iyer (3) where two co:parceners:scid 
family property to certain ‘strangers with "a 

irection to redeem a prior mortgage ‘ih 

favour-of another party and the -purchasess 

(2) 17 Ind..Cas. 057; 37 B. 84; 14.Bom. L, R. 931. 

(3) 25 Ind. Gas. .5737 £6 M. Ie T. 196; X35. We 
699; (1914) M. W. N. 708; : 27 M. I. J. 600, 
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remained in possession, it was held by Ayling 
and Tyabji, JJ., that their possession was 
not adverse to the remaining co-parceners 
who brought a suit for redémption. As I 
understand the decision, the possession of 
defendants Nos. 5 to 7 was referred to posses- 
Sion of the mortgagees whom they redeemed, 
but it is not clear why defendants Nos. 5 to 
7 we:e not regarded as being in possession 
under their purchase which was adverse to 
the plaintif. I am doubtful whether that 
decision, cited for the respondents, proceeded 
` upon sound principles, but it is not nécessáty 
to say more, as the facts were dissimilar to 
those before us, seeing that here the plaintiff 
abandoned his plea that defendants held 
the property as mortgagees. I think that 
the lower Court was right in holding that 
the present suit was out of time as regards 
the lands which formed the property of the 
plaintiffs family and were sold under Ex- 


hibit IX. But as regards the house which ` 


. is an item of A Schedule property, the plain- 
tiff says in his evidence that in that house 
he and Vengammal were living and this 
statement is confirmed by the statement of 
D. W. No i, Alwar Reddi, who knows of the 
fact that Vengammal was living in that 
house, vÍn respect of this item, the defence 
that the claim is time-barred does not arise. 
The plaintiff is entitled to one-third share of 
this item of property. 4 

C Schedule property consists of hotise 
sites occupied by a parachery. The rst 
defendant in his evidence says that he pür- 
chased this property for a hundred rupees, 
five or six years after the sale-deed Exhibit 
IX, and that there was no sale-deed but the 
occupants of the site wrote Exhibit XXII 
to him, stating that they were prepared to 
agree to any «arrangements that he might 
make and this was attested by Rama Reddi 
and that upon that he got possession of the 
parachery. There is no evidence that any 
rent was paid by the occupants. Exhibit 
XXII appears to bear date of 1997. I con- 
sider as regards this item, that Ist deferíd- 


ant has not proved that adverse possession, ` 


if any, began sooner than.1g07. The suit 
was instituted in I9r7. The plaintiff's 
claim in this respect is not time-barred an 
the plaintiff will get a decree for this iter 
to which he is entitled by survivorship as 
it i -Hot'indiddéd in Eshibit A. 

I woüld, therefore, iüddity the loWer 


tiff one part. 


Court's d.cree in respect of the house and 
C Schedule property. In -other ‘respects 
the appeal must fail ard be dismissed. The 
appellant and Ist respondent will give and 
receive proportionate costs throughout. - 
"The Subordinate Judge ‘will ‘pass a hal 
decree providing for a division of the ‘family 
house into three parts and giving the plain- 
Rathésam, J.—I agree. The facts ‘are 
stated by my learned ‘brother and n&ed got 


be repeated. The finding of the Subordinate 


Judge on the first issue, viz., that plaintiff's 
father, Chenga Reddi, was not shown to have 
separated from the family is not questioned 
before us. The Vakil for the respondénts 
does not press for a finding ‘on the 3rd issue. 
It follows, therefore; that the plaintiff Will 


‘be entitled to a decree for one-third share 
‘of the suit propertiesin Schedules A and B 


provided the suit is got barred by limitation. 

The Article of the Limitation. Act appli- 
cable is riot Art. 127 but Ait. 144 [Vide 
Bhavrao v. Rakhmin (x) Mukiabal Singh 
v. Haran Singh (4), Malkappa v. Mudkapipa 
(2, Muthukrishna Iyangar v. Sankara- 
nárayana Iyer (3\]. As to Whether knowledge 
(actual or coristructive) ‘of the plaintiff is 
necessary for the aiiénee's possession to ‘be- 
come ddverse, there is a conflict ‘between 
the decisión in Muthukrishna Tyziigar'v. 
Sankaranarayaha Lyer(3) and thatin Bhavrao 
v. Rakhinin (x). The latter case was not cit&d 
before the learned Judges who decidéd 
Mithukrishna Avyangar v Sasikaranarayaüna 
1yer (3), in which the decisions iù Pia 


sei 
4 


‘as tenants up to the end of Fasli 1311. 


Page of 25 Ind. Cas—[Ed.] 
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erty and the purchaser enters into posses- 


sionin assertion ofa claim to the whole 


his possession is prima facie adverse to 
the otber members, I am, therefore, in- 
clined to agree with the view in Bhavrao v. 


. Rakhmin (x), and not with the decision, in 
-Muthukrishna Iyangar v. Sankaranarayana 


Iver (3). At page 574* of the latter case 
Tyabji, J., says: “It is difficult to under- 


stand how a person holding a property with: 
‘limitations ‘can pass to a trarisferee a title 


free from these limitations.” Jt is true 
such a person cannot transfer a perfect "title 
to the alienee but he may purport to do so 
and follow it up by delivering possession, 
and the transferee by the assertion of a full 


‘title accompanied by the possession may 


perfect a title at the end ot twelve years 


‘against all persons whose present right to 
. possession is affected by the sale. 
“be that, as pointed out in Malkappa v. Mud- 
` kappa (2), when the vendors continue in 
. possession as tenants the constructive pos- 
‘session of the vendee through the tenants 


It máy 


is not adverse to the co-parceners. | 

In this case, though the sale was in 1898 
the vendors continued to be in pr 
On 
I5th July 1901, Rama Reddi gave notice 
(Exhibit XIII) to the first defendant that 
he may lease out the lands to others as he 


‘pleased. However, for Fasli 1312, the ven 


dors remained tenants for some of the lands, 


“and of the others, Items Nos. 58 to 63, 66 


to 68, 75 and 78 wereleased under Exhibit 


` XIV-b, Item No. 7 under Exhibit XN-c and 
“Item No. 3 (which is wrongly entered as 
` 1541 instead of 1415 in the Schedule, 1541 


being 67) and Items Nos. 64, 65, 76 


‘and 77 under Exhibit XIV-d to strangers. 


In 1903 Items Nos. 24 to 38 were leased 


‘out to D. W. No. 4 under Exhibit XV; and 
D. W. No.1 (vide page 38) and D. W. No. 4 
(page 44) prove that the rest of the lands 


were kept under the cultivation of the first 
defendant's farm servants. This evidence is 
corroborated by that of P. W. No. 5 (at page 
34) and is"supported by tke other facts, 
viz., that from rigor onwards, the kisi due 
to the Shrotriemdar was paid by the defend- 
ants and that no member .of the plaintiff's 
family paid it, that the pattah was trans- 
ferred to the rst defendant, and notices of 
attachment were issued to first defendant 





. Exhibit XIX-A (Fasli 1312) for Items Nos. | 


31 to 36 and Exhibit XIX-b (Fast 1313) for ' 
Items Nos. 3 to 5 and 7 to 9. The first de- 
fendant also redeemed the prior mortgagees , 
under Exhibits XX and XX-a. D. W. No.1 
and D. W. No. 4 also swear that a well was 
sunk in the field called Athumudy (which 
consists of Items Nos. I to 9, 15 and 49 to 
5x). We also find that D. W. No. 5 
cultivated Items Nos. 31 to 48 under 
Exhibit XXI (in 1915). Itis true that 
there is no specific documentary evidence 
in respect of Items Nos. xo to 14, 16 to 22, 
39 to 48, 52 to 57 and 69 to 74 as to their 
possession prior to 1905. But I believe the 
evidence of D. W. No. I and D. W. No. 4 
as to their being kept under the cultivation 
of the defendant's farm servants. The 
above items are all of Schedule A. As to 
lands in Schedule B the 3rd defendant got 
into possession prior to 1903 (see P. W. No. 2) 


and sold them in 1903 to first defendant 


under Exhibit XXIII. As tothe house-sites 
in Schedule C there is no sale-deed and the 
letter, Exhibit XXII, from the tenants is 


not enough to constitute adverse possession . 


[See Pasupati v: Narayana (7) On this 
evidence I think it must be held that first 
defendant has been in adverse possession 


‘ofall the lands in Schedules A and B from 
1903 onwards. 


The plaintiff admits he 
knew of their sales and according to his evi- 
dence, he has been in the village from 1905 
onwards and it must be inferred that he 
knew the change of possession. As to the 
house in Schedule A it is admitted by both 


‘sides that Rama Reddi lived in it till 191i 


and after his death, his widow has been 
living. On the principle stated in Mai- 
kappa v. Mudkappa (2) it must be held 
that there has been no adverse posgession 
of the house on the part of the first defendant 
even if Rama Reddi and his widow lived in 
it with his permission. l 

The result is that the decree of the Court 
below is modified by giving the plaintiff a 
preliminary decree for the sites in Schedule 
C and 4rd of the house after division. The 
Subordinate Judge will pass a final decree 
after division. The parties (appellant and 
first respondent) will give and receive prc- 
portionate costs throughout. j 


V. N, V, 
N. H. 


E Decree modified. . 
. (9) 13 M, 335; 4 Ind. Dec. 


QW. S.) 945. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL NO. 101 OF 1920. 
May 5, 1922. 

Present :—Mr. Justice Coutts-Trotter and 
Mr. Justice Ramesam. 
KANAKAMMAL AND OTHERS— 
DEFENDANTS—APPELLANTS 
Ver Sus 
C. BAKTHAVATSULU NAIDU AND 
ANOTHER—PLAINTIFFS-—RESPONDENTS. ` 

Wills—Presumption against intestacy Hindu 
Law—Will, construction of—Devise in favour of 
widow— Estate taken. . a 

In the case of a Will, there is a presumption 
against intestacy. Courts are not to presume that 
a testator who sat up to write a Will has not 


cared to say what is to become of the bulk of the: 


property. [p. 322, col. 2.] ; 
Bright-Smith, Inve, Bright-Smith v. Bright- 

Smith, (1886) 31 Ch. D. 314; 55 L. J. Ch. 365; 54 Le 

T. 47;34 W.R. 252, Harrison, In re, Turner v. 


Hellard, (1886) 30 Ch. D. 350; 55 I. J. Ch. 799; 53 


L. T. 799; 34 W. R. 420, Salter, In ve, Farrant v. 
Carter, (1881) 44 L. T. 603 and Henton, 
Henton v. Henton, (1882) 30 W.R. 702, relied upon. 

A devise of an estate to a person is prima facie 


a devise of an absolute estate, and there is no 


presumption that where the devisee is a Hindu 
female the estate is the limited estate of a Hindu 
widow, daughter or mother taking by inheritance. 
[p. 321, col. 2.] 
| Ramachandra 


Rao v. Ramachandra Rao, 


52. Ind. Cas. 94; 42 M. 283; 36 M. L. J. 396. 


Surajmani v. Rabi Nath Ojha, 30 A. 84, 5 A. L. J. 


67; 12 C. W. N. 231 (P. C.; 38 M.L.J. 7; 10 Bom 


GR 59} 7C. Is J. 1313; 3 M. I: T. 144; 35 FA: 
17, Soundararajan v. Natarajan, 62 Indi Cas. 987; 
40 M. L. J. 354 ; 29.M. L.T. 210 ; (1921) M. W, N. 
210; 44 M. 446 ; 13 L. W..662, relied upon. — — 
` Where a Will made by a Hindu after providing 
for certain legacies’ ditects that the’ executors 
should pay for the domestic - expenses of -his 
widow till she attained the age of twenty years, 
when they should deliver.the property to her, 
the widow takes an: absolute estate oder the 
Will. [p. 323. col. ti: mE E za 

Appeal from the: judgment of the 
Hon'ble Mr. Justice Seshagiri Iyer, dated the 
2st September 1920, passed in the exercise 
of the Ordinary Original Civil Jurisdic- 
. tion of this Court in Civil Suit No. 366 

of I919. E 

Mr. V. V. Srinivasa Atyangar, for the 
Appellants. 

Mr. T. Ethiraju .Mudatar, for the Re- 


spondents. i 
JUDGMENT, 

Ramesam, J.—TIhe only point arising 
for decision in this appeal is the construc- 
tion of the Will(dated 2gth August 1905) 
of Chenna Kesavalu Naidu, the last male 
cwner,who died on 4th’ September 1995 
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leaving a widow and.a daughter. It pro- 


vides for certain legacies in favour of his 
sister and others (clauses 12, 5 and 13). It 


" directs that, until the widow attains proper ` 


age, the executors should pay Tor the 
domestic expenses of the widow and the 
daughter rupees twenty per month from 
the interest and the rents of the house 
(clause 7), that if any special expenses 
require tobe incurred for the daughter or ` 
the wife, the executois should .consider 
what is proper and what is improper and 
should pay only whatis proper (claüse I1). 
Finally, it provides: '' The executors should 
deliver over the aforesaid my: properties 
and cash and all the other properties 
to my wife, Kanchi Pushpamma, after she 
attains the age of twenty years," this age 
being apparently what the testator meant 
by ‘proper age’ in clause 7. The executors 
took out Probate in 1906 and delivered the 
properties to the widow in June 1909. 
The daughter died in 1906 and the widow 
died in 1918 leaving another Will. The 
defendants claim as legatees under the 
latter Will. The plaintiff sues on the ground 
that the widow has, under her husband's 
Will, only the estate of a Hindu widow 
taking. as an heir, that she was incompe- 
tent to dispose of ‘it by hèr own Will and 
that he succeeds às reversioner. Seshagiti 
Iyer, J., who heard the case on the Original 
Side held; (r) that the Will of Chenna- 
kesavaluw purported to disposé of all his 
interest in the property and there was no 
intestacy, and (2) that the widow took only 
a life-estate. He decréed the plaintiff's 
Suit. The defendants appeal. SCH ! 

Before us it was conceded De" both sidés 
that the learned Judge’s judgment cannot 
be supported asit stands. The real issué is— 
“Was there a disposition of the residue of 
the property, after the payment of the 
legacies?” i 

If clause 14 is a clause disposing of the 
residue of-the property to the widow, then, 
as there are im it no words cutting down 
her-estate to a life-estate or a Hindu widow's 
estate, she takes absolutely. A devise 
of an estate to A. is prima facie a devise 
of an absolüte estate. And there is no 
presumption that, where the devisee is- 
a Hindu female the estate’ is- the limited 
estate of a Hindu widow, daughte or 
mother taking by inheritance, This. ha 


t Wo 
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been the rule now well-established in this 
Court, Vide Ramachandra Rao v. Rama- 
chandra Rao (1) following Surajmani v. 
Rabi Nath Ojha (2) to which Seshagiri 
Iyer, J. wasa party and in which all the 
cases were collected and my judgment in 
Soundararajan v. Natarajan (3). 
Consequently, the Vakilfor the plaintiff- 
respondent, while supporting the decree 
of the learned Judge, was driven to contend 
before us that the learned Judge erred in 
holding that there was no intestacy. He 
laid considerable stress on the word ‘ deliver’ 
in clause 14 and contended that the object 
of the Will was to provide for the lega- 
cies only and that clause I4 is not a dis- 
positive clause.. According to him, the 
residue after the payment of legacies was 
undisposed of; the testator’s intention was 
that the widow should inherit the residue 
as heir and should take only the widow’s 
estate, the direction in the clause being mere- 
ly to hand over the property to her in re- 
cognition of her title as heir of her husband. 
It will be at once noticed that this con- 
tention is consistent with the testator’s 
desire to postpone the estate to be taken 
by his widow (whatever its nature may 
be) until she attained the age of 20 and 
with the provision in clause rr. If the 
clause merely postponed her estate till 
she attained majority, it would not be 
inconsistent with her title as heir, as such 
a clause may be regarded as a provis.on 
for. management during her mingrity. 
But when it postponed her estate till 
she attains the age of 20, it is incon- 
sistent with her succession as heir on 
the death of the husband. On account 
of this difficulty, the Vakil for the respond- 
ent was also driven to contend .that the 
clause (14) postponing the delivery of the 
residue to her until she attained the age 
of 20 was void and that she might have 
insisted on the delivery of the property 
earlier if she so wished. He also relied 
on Moule Mohamed Shumsool Hooda v. 


"P 52 Ind. Cas. 94; 42 M. 283; 36 M. L. Je 


(2) 30 A. 84; 5 A. L. J. 67; 12 C. W. N. 231 
(P. C.); 18 M.L. J. 7; xo Bom. L. R. 59; 7 C. LT. 
131, 3 M. L. T. 144 ; 35 I. A. 17. 

x» Ce Ind. ee n 40 M. L. J. 354; 29 

e L. 1.210; (1921 . W. N. 210; M. ; 
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Shewukram (4) forthe proposinon that a 
devise to a Hindu widow must be construed 
as a devise of a widow's estate only. As 
to this last case, it may at once be observed 
that the case is an authority only for the 
proposition that, where there is an am- 
biguity in a Will, it may be well to remember 
in construing it that a Hindu would desire 
to. devise only the limited estate of a Hindu 
female taking as an heir. Though that 
case was cited before their Lordships of 
the Judicial Committee, in Swrajmami v. 
Rabi Nath Ojha (2) tollowed in Ramachandra 
Rao v.: Ramachandra Rao (1) it was held 
by their Lordships that the deviseein the 
latter case took an absolute estate. 
If the effect of a deed of gift or of a Will, 
on its natural and proper construction 
is, prima facie, to give an absolute estate, 
I ao not think the casein Mouivie Mohamed 
Shumsool Hooda v. Shewukram (4) ought 
to be used tor cutting down to the limiied 
estate oi a Hindu temale taking as an heir. 

The question is thus reduced to whether 
clause 14 of the Will 1s a dispositive clause. 
lt is at this stage tnat the principle that 
there is a presumption against intestacy 
comes to our aid. Brighi-Smith, In re, 
Brghi-5mith v. Bright-Smith (5), Harrison, 
In ve, Turner v, Hellard (6), Salter, In ve, 
barrant v. Carter (y), Henton, In r., Henion 
v. Henton (d). Couits aie nut to presume 
that a testator who sat up to write a Will, 
has not cared to say what is 10 become of 
the bulk of the prcpe.ty. ln this case, 
it must be remembered tbat he refers to 
the residue of his property in directing 
its being handed over to the widow, and 
yet it is contended for the respondent, 
he does not dispose of it. I think this 15 
‘not natural. lr he was anxious ihat his 
wite should not be the absolute owner 
ot the property, there was nothing to pre- 
vent um irom saying :o,instead ot leaving 
it to be inferred om a too strict reading 
01 the word ' deliver', with the result that 
his direction to postpone the estate till 
she attained the age ot twenty becomes 


(4) 2I. A. 7; 22 W. R. 409; r4 B. L. R. 226; 
3 Sar. P. C. J. 405; 3 Suth P, C. J. 43 (P. C.). 

(5) (1956) 31 Ch. D. 314; 55 L. J. Ch. 365; 
54 le T. 27; 34 W. R. 252. 

(6) (1886) 30 Ch. D. 390; 55 L. J. Ch. 799; 
53 L. T. 799 i. 34 W. R. 420. 

(7) i oda] 44 I« T. 603. 

(8) (1882) 30 W. R. 702. 
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nugatory. A residuary clause ought to be 
easily inferred (section 89 of the Indian 
Succession .Act, X of 1865) which is 
applicable to Hindus by reason of the 
Hindu Wills Act (Act XXI of 1870). 

I have only to notice two cases relied 
on by the learned Judge, Radha Prasad 
Mullick v. Ranee Mani Dassee (9). The 
terms of the Willin that case are so entirely 
different that it affords no guide in this: 
Carlapatti Chinna Cunniah v. Cota Wamma- 
livariah (ro). This case was decided at a 
time when the trend of the Madras deci- 


sions against limiting a female’s’ estate. 


[beginning with Sambasiva Ayyar v.Venkala- 
swara  ÁAyyar (zx)] was not well established. 
The conclusion of the learned Judges in 
that case was that there was no intestacy 
but that the widow did not take an abso- 
lute estate. I find it difficult to follow 
the learned Judge’s statement at page 
.92*. Having said: ‘ We cannot now apply 
this rule to cases to which section 82 of 
the Succession Act applies," they proceed 
to say: “We cannot restrict the widow's 
interest, therefore, only if the other terms 
wil justify such restriction.” ‘There was 
no clause in that Will actually cutting down 
the estate of the devisee to a limited estate. 
Yet no effect was given to section 82—a 
process I find it difficult to follow. In 
this case, the respondent’s contention is 
rather that there was no disposition of 
the tesidue at all and the decision in 
Sambasiva Ayyar v. Venkataswara Ayyar (X1) 
cannot be invoked in favour of the 
respondent. 

I would, therefore, holdthat, on a proper 
construction of Chennakesavalu’s Will, 
his widow got an absolute estate in the 


residue. The appeal will be allowed and 
plaintiff’s suit dismissed with costs 
throughout. 

Coutts-Trotter, J.—I agree. 

M, C. P. 

Z. K. Appeal allowed. 

(9) 35 C. 896 ; 12 C. W. N. 729; 35 I. A. 118] 


4M . L. T. 23; 18 M. eu dcm 
ro Bom. L. R. 604; 8 C. L. J. 48 (P. C). 
IO) 3 ind. Cas. 475; 33 M. or, 
if) 31 M. 179 ; 3 M. L. T. 369. 
~ *Page uf 33 M.—[ Ed.) 
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LOWER BURMA CHIEF COURT. 
Civit Revision NO. 14 OF 1922, 
August 3, 1922. 

Present :—Mz. Justice Duckworth. 
MAUNG PO YE-—DEFENDANT— 
APPLICANT 
versus 

YE CHEIN HONG AND ANOTHER— 
PLAINTIFFS-—RESPONDENTS. 
Promissory-note— Amount stated at top, effect of. 


Where in a document purporting to be an On 
Demand Promissory-note, the amount of the 
loan is not entered in the body of the document 
but is stated in figures in the right hand top 
corner thereof, the document is a promissory- 
note. LP, 324, col. 1.) 

M. N. P. L. Firm v. Kirwan Gyan, 17 Ind. 
Cas. dor 5 Bur. L. T. 152, distinguished. 


Revision against the order passed by 
the District Judge, Bassein, confirming 
the judgment passed by the Township 
Judge, Ngaputaw. 

Mr. Doctor, for the Applicant. 

Mr. R. M. Sen, for the Respondent. 


JUDGMENT.—The sole questions for de- 
cision in this Revisional application are:— 

(i) Whether the document in suit is a 
promissory-note ? 

(2) If not, what is the result? 

(2) Is the point raised too late ? 

The respondents-plaintiffs sued the peti- 
tioner in the Township Court on the docu- 
ment as being an On Demand Pro-note, and 
obtained a decree. This decree was confirmed 
on appeal to the District Court. It does not 
appear that the question as to whether the 
said document was a pro-note or not was 
ever raised in the Township Court, and 
the questiou was not dealt with by the 
lower Appellate Court, though I am told 
by Mr, Doctor that the matter was refer- 
red to in argument. It was certainly not 
one of the grounds of appeal. 


The document in question which is on a 
printed form, and is in Burmese, may be 
translated as follows: — 


Gwee Chein Hong and Ma Me Thin. 


Number No. | Money Rs 228. | 
On Demand 


end Artil 1920 A. D, 
r5th Lazan of Hnaung Tagu 1261 B, E, 
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U Do Ye of Gwechaung Village, who 
signs on: this On Demand Pro-note’ below, 
says ` | 

I, U Po Ve, the undersigned, do hereby 
promise to pay the loan (blank) due for 
payment On Demand at any time to the 
two creditors Gwee Chein Hong and Ma 
Me Thin themselves, or to' order, in full 
and by -one payment, together with inter- 
est at the rate of Rs. 3 per cent. per 
mengem, Having thus promised, I accord- 
ingly sign. hereunder and borrow the loan. 


Stamp . 


,U Po Ve 





Mr. Doctor argues that, as the amount of 
the loan, Rs. 225, is not entered in.the 
blank space in the body of the note, the 
^ said document is not a promissory-note, and 
he.telies on section 20 of the Negotiable 
Instruments Act, and on the case, of M. N. 
P. L. Firm v. Kirwan Gyan (2). 

Now, section 20 deals with instruments 
executed in blank, ox Inchoate Instruments. 
The decision quoted dealt with a case 
where it does not appear that the Payee’s 
name was entered anywhere on th. do- 
cument. In.my opinion, neither section 
.20, nor the decision relied on, have any ap- 
plication to. the present case. Here we have 
the amount Rs. 225 specifically mentioned 
in figures at the right band, top corner of 
the document in a space provided therefor, 
and the meaning of.the document is quite 
clear. It isnot as though the amount 
of the: said “Loan” (eyo) was not 
mentioned anywhere on the face of: the 
paper. On page 35, Edition 2 of Bhashyam 
and Adiga’s Negotiable Instruments Act, 
we read: “If the amount can be ascer- 
tained írom*'the face of the paper, the 
form. of- expression is. immaterial,” In 
regard to cheaues on page 52 it is 
stated: “The sum should be distinctly 
expressed in the instrument both in words 
and figures, but eithér wil do." Here 
lam satisfied that: the document in 


, (1) 17 Ind. Cas. 915; 5:Bur. L, T, 162. . 
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question is a promissory-note, end that 
the other two questions raised do not 
require determination. I dismiss the ap- 
plication with costs. 

W. C. A. Application dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 12 OF 1921. 
. December 22, 1921. 
‘Present :—Justice Sir William Ayling, Kr., 


and Mr. Justice Venkatasubba Rao. 
KUPPUSWAMI CHETTIAR-—PLAINTIFF— 
APPELLANT: 
versus 
RAJAGOPALA IYER-——DEFENDANT— 
RESPONDENT. 


Limitation Act (IX of 1908), Sch. I, Art. 182—- 
 Step-in-aid of execution "-— Petition by judgment- 
debtor to enter satisfaction—-Counter-petition by 
decree-holder, whether  step-in-aid—Deduction of 
time of pendency of petition to enter satisfaction— 
Equity. 

A counter-petition by a decree-holder to a peti- 
tion by the judgment-debtor to record satisfaction 
of a decree is not a ‘ step-in-aid of ‘execution ’ 
within the meaning of Art. 182 of the Limita- 
tion Act and does not give a fresh starting point 
for limitation. [p. 327, col. r.] 

The words ‘some step-in-aid of execution’ 
cover an application which is not an initial appli- 
cation for execution, but is an application to take 
some step to advance an execution proceeding 
which is already pending. [p. 326, col. r.] 

The mere fact that an application would, if 
successful, facilitate execution. or prevent an 
obstacle being raised to the execution of a decree, 
would not make it a ‘“‘step-in-aid of execution," 
if it is made at a time when no application for 
execution is pending. [p. 326,cols.1 &2.]. 

Umesh Chunder Dutta v. Soondey Narain Deo, 
16 C. 747; 8 Ind. Dec. (N. S.) 405, Raghunandun 
Pershad v. Bhugoo Lal, 1; C. 268; 8 Ind. Dec. 
(N. 8$.) 717 and. Raghunandun Misser v. Kallydut 
Misser, 23 C. 690; 12 Ind. Dec. (N. Si 459, 
approved. MEE 

Laxmiram Lallubhai v. Bhalashankar  Veniram, 
26 Ind..Cas. 262;.39 B. 20:16 Boni. L. R: 612, 
distinguished. | | . 

Sankavanarayang Pillai v. Puthiya Veettil Than- 
gamma, 70 Ind. Cas. 333; 41 M. L. J: 374; 
(1921) M. W. N. 3913.30 M.. L. T. 2523-45 M. 
202; (1922) A. I. R. (M.) 247, dissented from; . . 

On an application for execution, a decree-holder 
is not entitled to a deduction of the time during 
which the judgment-debtor's petition .to record 
"ra of the decree was pending. [p, 327, 
cal, 3. 
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"Ihe relaxations of the ordinary laws of limita- 
tion provided for in the limitation Act are not 
exhaustive, but where relief has to be given in such 
cases, it should De done in accordance with justice 
and equity. (p. 327, col. 3. 

Lakhan Chunder Sen v. Madhusudan Sen, 35 
C. 209; 7 C. L. J. 59; 3 M. L. T. 90; 120. W. N. 
326 and Muthu Kovahht Cheity v. Mahamad Madar 
Ammal, 54 Ind. Cas. 66; 43 M. 185; 38 M. L. J. 
I; 26 M. L. T. 459, referred to. 

Appeal against the order of the Court of 

the Additional Subordinate Judge, Tanjore, 

` dated 2nd October 1920, in Appeal Suit No. 
92 of 1920 (Appeal Suit No. 117 of 1920 on 
the file of the District Court. Tanjore), 
preferred against the order of the Court 
of the District Munsif,  Tiruvadi, dated 
2ist January 1920, in Execution Petition 
No. 368 of 1919, in Original Suit No. 174 of 
1010. 
. Mr. T. M. Krishnaswamy Aiyar, for the 
Appellant.—If the time during which the 
judgment-debtor’s petition to record satis- 
faction was pending is exculded, the decree- 
holder's present application for execution 
is in time. The periods of suspension pro- 
vided in the Limitation Act are not exhaus- 
tive. Lakhan Chunder Sen v. Madhusudan 
Sen (x), Muthu Korakki Chetty v. 
Mahamad Madar Ammal (2). 


“In any event the objection state- 
ment put in by my clent denying 
satisfaction of the decree, Exhibit E, 


gives a fresh starting point. If satisfaction 
had been entered on the false allegations 
contained in  respondent's petition, the 
decree-holder’s application would have been 
prevented and the statement by him or 
counter must be treated as a step-in-aid of 
execution. Laxmiram Lallubhai v. Bhala- 
shankar Vemwam (3), | Sanhkarvanavayana 
Pillai v. Puthiya Veettil Thangamma (4). 
Exhibit F also saves limitation. That was 
an application by both parties to hear Exe- 
cution Petition No. 16 of 1918 with 
Original Suit No. 452 of 1917. 
e Mr. S. Subramania Aiyar, for the Res- 
:pondent:—A step-in-aid of execution can 
ionly ‘be on a pending application by the 


1) 35 C. SCH 26. L. J. 59; 3 M. L. T. 903 
"a C. W. N. 326. 

ae 54 Ind. Cas, 66 ; 43 M. 185; 38 M. L. J. 
; 26 M. L. T. 459. 
26 Ind. Cas. 262 ; 39 B. 20; 16 Bom. L. R, 
i3 ane 470 Ind. Cas, 333 ;. 41 M. db. J. 974; (1921 
MW. N. 391 ; 3o. M. L. T. 252; 45 M. 202; Mud 


"a, LR QL) 247. N 
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doute. Execution Petition Ho. 16 
of rot was an independent application by 
the judgment-debtor for recording.of satis- 
faction. The mere fact that the effect of 
the Court's order on that petition facilitated 
execution by the  decree-holder will not 
suspend the operation of the limitation 
law. The counter to it cannot, in any 
sense, be a step-in-aid of execution. -Umesh 
Chunder Duita v. Soonder Narain Deo -(5), 
Raghunandun Pershad.v. Bhugoo Lall (6) and 
Raghunandun Misser v. Kallydut Misser (7). 

There is no law under which the period 
of the pendency of that application to record 
satisfaction can be excluded. In Laxmi- 
vam Lallubhai v. Dhálashankar Veniram. (3); 
relied on for the appellant, an executio; 
petition was already pending. In Sankara- 
narayana Pillai v. Puthiya Veettil Thangamma 
(4) the question is not.discussed. 

Exhibit C, the plaint in another case, can, 
in no wise, suspend the limitation in 
respect of a different matter, 

JUDGMENT. l 

Ayling, J.—The sole question for ‘disposal 
in this appeal is one of limitation. Appel- 
lant is the decree-holder in “Original Suit 
No. 174 of 1916 on the file of the District 
Munsif of ‘Tiruvadi and the appeal arises 
out of his Execution Petition, No. 368 
of 1919, filed on 8th October 1919. The 
decree is dated 2nd May 1916 and the oniv 
prior execution petition presented by appel- 
lant was dismissed on 7th September 1916. 
The present application is admittedly time- 
barfed, unless appellant can claim a new 
starting point for limitation uncer Art, 182 
(5) of the Indian Limitation Act by showing 
that he applied within 3 years of the prior 
execution petition '' to take some step-in-aid 
of execution." 

There are two petitions (Exhibits E and F) 
and a plaint in another suit (Exhibit CO 
which, as appellant contends, should Le 
i shall eai 
with them in order, beginning with Exhibit 

On 2rd fanuary 1918 fhe 
debtor (respondent) filed a petition, 
Execution Application No. 16 : of 
i918, for entering satisfact: on of 


judgmeu.- 


-16 C. 747 ; 8 Ind. Dec. (N. ei 495. 
G 17 C. 268; 8 Ind. Dec. (N. S.) 717... < | 
waT £3. o 690 ; 2. 12 Ind. Dec, UN. S. vp 459. E ! 
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the decree, which he claimed to have 
discharged. On this appellant filed a 
‘counter-statement,’ Exhibit E, dated rst 
February r918, denying receipt of the decree 
amount, and asking that the petition should 
be dismissed. (It was eventually dismis- 
sed on 16th August 1918 owing to respond- 
ent's default), | 

It is argued that the entry of satisfaction 
asked for by respondent would have effec- 
tively prevented the execution of the decree 
and that for this reason the counter-state- 
ment, Exhibit E, should be treated as an 
application to take a step-in-aid of execution 
of the decree. 

The argument really amounts to this: 
that any application which, if successful, 
would facilitate execution or prevent an 
obstacle being raised to the execution of a 
decree, whether an application for execution 
is pending or not, should be treated as com- 
ing within the words quoted. Such a con- 
struction seems to me altogether unwarrant- 
ed and to fail to give effect to the words 
of the Article. The Article classes together 
an application for execution and an appli- 
cation to take some step-in-aid of execution 
and the latter words appear to be intended 
to cover an application which is not an initial 
application for execution, but is an appli- 
cation to take some step to advance an exe- 
cution proceeding which is already pend- 
ing, e.g., an application to bring to sale prop- 
erties already under attachment, 

The petition, Exhibit E, may tend to pre- 
vent the Court placing an obstacle irf the 
way of future execution of the decree; but 
it does not ask the Court to take.any step- 
in-aid of execution. Stipposing it to be 
successful, execution of the decree is not 
. further advanced than it was before the 
petition was presented. This is the view 
which has been consistently taken by the 
Calcutta High Court. [Vide Umesh Chunder 
Dutia v. Soonder Narain Deo (5), Raghu- 
nandun Pershad v. Bhugoo Lall (6) and 
Raghunandun | Musser v. Kallydut Misser (7)] 
and it is one fn which I respe&tfully concur 
as based on the only natural interpretation 
of the Article. 

We have been referred by the learned 
Vakils on both sides to numerous other cases 
in which the interpretation of this Article 
has been in question. Some of these call 
for consideration, but I propose to at. once 


eliminate the class which deals with appii- 
cations made in the course of a pending 
execution petition of which Abdul Kadir 
Rowther v. Krishna Malamal Nas (8) is a 
fair example, dealing with an application 
by the decree-holder for adjournment of 
execution proceedings in order to enable 
him to produce further evidence. Which 
of such applications should be treated as 
falling within the Article has become a very 
dificult question to decide, if effect is to be 
given to all the views expressed i in the differ- 
ent judgments. It seems to me, if I may 
say so with respect, that in some cases the 
Courts in their anxiety to prevent decree- 
holders being deprived of the fruits of their 
decrees by the “technical” plea of limita- 
tion have stretched the Article to such a 
point that it has become difficult for the most 
experienced lawyer (to say nothing of 
laymen) to say when many decrees will be- 
come time-barred. In a matter like limi- 
tation certainty is the first desideratum ; it 
matters comparatively little whether a 
decree-holder is allowed 3 years or Iote 
execute his decree as long as he knows for 
certain when the time allowed him will 
come to an end. 

But whatever case may be made out for 
an application made in connection with a 
pending execution petition as one for taking 
a step-in-aid or furtherance of it, an applica- 
tion made at a time when no execution 
petition is pending stands on an obviously 
different footing. A man cannot be said 
to take some step-in-aid of a petition which 
has not been initiated. 

The main case relied on by appellant is 
Laxmiram Lallubhai v. Bhalashankar Vent- 
ram (3), in which it was héld that an appeal 
against an order adjudging the judgment- 
debtor an insolvent was a step-in-aid of 
execution. As a matter of fact in that 
case an execution petition filed by the objec- 
tor apparently was pending, at any rate 
at the time the insolvency petition was filed; 
but apart from it it seems to me, with all 
respect, that the reasoning of the learned 
Judges does not justify such an extension 
of the Article, and I observe that they ex- 
ptessly say they do not seek to lay down 
any general principle, and desire to confine 


(8) 23 Ind. Cas. 533; 38 M. 695; 1 L. W. 2711 
Ro Me W. N. 563; 26 M. Ll. J. 433; 15 M. I. 
395 
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their judgment to the unusual facts before 
them. mA 

In the other case, Sankaranarayana Pillai 
v. Puthiya Veettil ` Thangamma (4), 
Ramesam, J., certainly says there is no 
warrant for the view that an application to 
take a step-in-aid of execution should be 
made “in execution," meaning apparently 
while an execution is pending. 

But he gives no reasons, and does not 
discuss the point and, with all respect, I 
feel compelled to dissent. 

I must, therefore, hold that the counter- 
petition, Exhibit E, is not an application 
to take a step-in-aid of execution. 

Exhibits F and C may be more briefly 
disposed of. Exhibit F is merely a petition 
by both the parties to hear Execution Appli- 
cation No. 16 of rgr8 along with another 
suit between the parties (Original Suit 
No. 452 of 1917); and itis conceded that if 
Exhibit E cannot be relied on to save limita- 
tion Exhibit I stands in no better 
position. l 

Nor does Exhibit C. This is the plaint 
filed by appellant in the last mentioned suit 
Seeking to set aside a. settlement-deed exe- 
cuted by respondent in respect of cettain 
immoveable properties as void under section 
53 of the Transfer of Property Act. The 
present execution petition is for attachment 
and sale of moveable property, to which 
that suit had no application, I cannot see 
how by anv stretch of reasoning the presenta- 
tion of this plaint could be treated as an 
application to take a step-in-aid of execution 
of the decree in Original Suit No. 174 of 
1916. 

An alternative contention put forward 
by appellant is that he is entitled to ask 
that the time during which Execution Appli- 
cation No. 16 of 1918 was pending should not 


be counted against him. This plea does not ` 


profess to be based on anything in the Limi- 
tation Act; but reliance is placed on the de- 
cision of a Bench of three Judges of 
the Calcutta High Court in  Lakhan 
Chunder Sen v. Madhusuden Sen (1) 
approved on appeal to the Privy Council 
[NTibyamoni Dassi v. Lakhan Chnnder Sen 
(9)] in which it appears to have been 


(9) 33 Ind. Cas. 452; 43 C. 660; 20 C. W. N. 522; 
30 M. L. J. 529; (1016) TM. W. N. 3325 3 L. W. 
471; 18 Bom. L. R. 418; 24C. L. J. 1; 20 M. L. 
4.10 (P. C). 


held that the relaxations of the ordinary 
law of limitation provided in the Limitation 
Act are not exhaustive and that in the 
case then under consideration the plaintiffs 
were entitled to count in their favour the 
period during which they were precluded 
from bringing their suit by reason of the 
existence of a. decree in a previous suit which 
covered the same matter. The authority 
on the first point may be allowed; but in 
considering whether any concession should 
be allowed to the appellant before us, the 
difference in the facts of the two 
cases deprives the decision of all force. 
In that case stress was laid on the fact 
that the prior decree ““so long as it stood 
undischarged was susceptible of executiop 
at the hands of the present appellants (plaint- 
iffs) and whilst that decree existed it was 
not open to them in the circumstances to 
iustitute a fresh suit for the attainment of 
the very object which had been successfully 
attained by them in the previous suit.” 
For this reason, because the plaintiff's right 
to bring the action was absolutely suspended 
as long as the prior decree remained in force, 
that period was not allowed to count against 
him for purpose of limitation. 

In the present case no such consideration 
arises. The pendency of Execution Appli- 
cation No. 16 of 1918 was no bar to the insti- 
tution of executing proceedings by appel- 
lant. He may have deemed it good policy 
not to start fresh proceedings until Execu- 
tion Application No. 16 of rgx8 was dis- 
posed of (which happened on the 16th August 
1918) but that is a very different matter. 
If relief against limitation is to be allowed 
in cases not provided for in the Limitation 
Act, surely this should only be done in 
cases where justice and equity clearly re- 
quire it. It is not so here. 

Our attention was also drawn to Muthu 
Korakki Chetty v. Mahamad Madar Ammal 
(2, The decision in that case turned on a 
construction of Art. 180, Limitation Act, 
with which we have no concern; but the 
principle of *'suspension'" and the question 
of whether the Privy Council intended to 
lay down any rule as to the exhaustiveness 
of the exemptions contained in the Limitation 
Act were no doubt discussed and were in 
fact the points raised in the reference. It 
is sufficient to say that the judgments of all 
the learned Judges except Sadasiva Aiyar, J. 
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tend. against ‘appellant’ S contention; ‘and that the amending Act ‘should be moe as 


none of them militate against the view I 
have .expressed above: viz, that even if it 
is open to us to allow a suspension of time 
not provided for.in the Limitation Act, there 
is. no justification for doing so here. 

, I-would dismiss the appeal with costs. 

x Venkatasubba Rao, J.—I agree, 

LMG, C. P . 


3 N.H. Appeal dismissed, 


-CALCUTTA HIGH COURT. 
, APPEAL FROM APPELLATE DECREE No. 
-~ : 1488 OF 1920. 
| June 20, 1022. 
Present '— ] ustice Sir Asutosh Mookerjee, 
Kr., and Mr. Tustice Chotzner. 
- -ABINASH CHANDRA BHATTACHER- 
". TEE. AND ANOTHER—PLAINTIFFS—- 
APPELLANTS 
| VEFSuS 
AMAR ‘CHANDRA DE—DEPENDANT— 
RESPONDENT. 

F, andlorä and “tenani —Occupancy holding S PS 
chase by co-sharer landlord — Effect. 

‘The legal effect of the purchase of an occupancy 
Jtiolding by a co-sharer landlord is that the holding 
‘cedses to exist as an occupancy holding in the 
' Hands. of the purchaser who then holds the 
land as, a non-occupancy raiyat. 

- Appeal against a decree of the District 
Judge, Tippefah, dated the 14th of Febru- 
ary 1920, affirming that of the Subordinate 
Judge, Second Court of that district, dated 
the 8th April r9r8. 

- Babu Upendra Kumar Roy, for the Appel- 


jani —This is a suit for khas possession on : - 
declaration of raiyati right against the de- . 


fendant No. I who is a korfa raiyat.: The 
right which the plaintif acquired ee 


eject the defendant. 


to have continued and cannot be said to 
have been affected by. the ainending Act. 
The, defendant acquired only the status of 
an under-ratyal by virtue of his lease. ‘Refers 
to Jawadul Hug v. Ram Das Saha (1). The 
lower. Court, is wrong in. -saying that the 
defendant cannot be evicted. 

Babu-Brojo Lal Chakravarti (with him Babu 
Hemendra Kumar Das), for the Ee 
was not called upon, 

JUDGMENT. 
plaintiffs in an. action for. .ejéctment.. The 
plaintifis and the defendant were co-sharers 
in a talug which comprised.the disputed 
lands as an occupancy holding of the Dhars. 
On the 5th May 1899 the first plaintiff -pur- 
chased the occupancy holding in execution 
of a mortgage-decree. The legal effect of 
this purchase was that the holding ceased 
to exist as an occupancy holding in the.hands 
of plaintiff as co-sharer landlord and the 
plaintiff held the land as non-occupearcy 
ratyat, On the 17th April 1900 he sold a 
portion of the land of the holding to one 
Raj Chandra Dhar. On the 5th November 
I908, the plaintiff in execution of a money- 
decree re-purchased the transferred land. 
We are of opinion that the effect of the sale 
to Dhars was not to.break up the tenancy 
but to constitute the plaintiff and the trans- 
feree joint tenants of a non-occupancy 
holding. The effect of the re-purchase by 





the plaintiff was to make him, as before, the 
sole tenant of the non-occupancy holding. 


This was the position in the year 1913. On 
the 19th March of that year, the defendant 
executed a kabultyat in his favour in respect 


of the lands comprised in the First Schedule 


of the plaint. It has been found that this 


Rabultyat did not represent any reai tran- 
saction but was brought about.to meet the 
exigencies of .the situation created by a 


criminal case. Independently of this. docu- 


ment, the defendant was à tenant under 


the plaintiff and the plaintiff now seeks to 
Their relative pegi- 
tion can be easily determined. The plainti£ 
was a non-occupancy ratyat and the defend- 
ant was, therefore, an under-vaiyat who 
“held under a verbal lease. Consequently, 


r f 


^r 34 c. 133 ; Own, 166; rz nid: "hse S.) 
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the defendant could only be ejected after - 
‘a service of notice to quit in accordance 


"with section 49 of the Bengal Tenancy Act. 
. No such notice was served. Consequently, 
the relation between the plaintiff and the 
‘defendant as that of a non-occupancy vatyat 
“on the one hand and under-vazyat on the 
‘other has not been terminated in accord- 
ance with law and, therefore, the plaintiff 
was not entitled to eject the defendant 
‘from this holding. ‘There is, thus, no escape 
from the conclusion that the suit must 
stand dismissed with costs in all Courts. 

We have not taken into consideration 
the consequences of the decree in the parti- 
‘tion suit between the plaintiff, the defendant 
‘and their co-sharers, as it is not necessary, 
sto take that decree into account for the 
purposes of the present appeal. 

"CB. N. 
| Suit dismissed. 


: MADRAS HIGH COURT. 
‘APPEALS AGAINST ORDERS NOS. 142 AND 
I43 OF 1020. 

April 19, 1922. 

Present,—Mr. Justice Spencer and 

l Mr. Justice Odgers. 
BUDARAJU HANUMANTHA RAO 
AND OTHERS——ÅPPELLANTS 
Versus 
ALLAMNENI KRISHNAMMA 
AND OTHERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, 
$0. X X I,vr. 15, 16-——Contest between joint decree- 
` “holders, whether falls under s. 47— Question arising 

between parties to suit, meaning of—Ovder under 
O. X X I, rr. 15, 16— Appeal, whether hes— Appli- 
cation by transferee for permission to execute— 
{Other matters decided-—Estoppel. d ` 

eo appeal is provided against an order passed 
‘nuder r.15 or r. I6 of O, XXI of the Civil 
Procedure Code. It is only when such orders 
determine questions arising between parties to 
‘the suit or their representatives, that they become 


appealable as decrees passed under section 47 of - 


“the Civil Procedure Code. [p.:330, col. 2.] 
Ralanlal v. Bai Gulab, 23 B. 623;- 1 Bom. 
“TRI 87 5 +12 Ind. Dec. (N. si 416, Maganlal, v. 
‘Mulji, 25 B. 631; 3 Bom. LR 255, Lakshini 
Pa Ammah v. Ponnassa Menon, 17 M. ‘394; 6 Ind, 
e Zë » Sak 


Ge 


Dec (N.°S:)'273, relied upon. .- :—: a, {5 


' Bhandaree, 17 W..R. 415, 


To come within the purview of ‘section 47. of 
e Civil Procedure Code, a question must be 
one arising between persons opposed’ in interest 
in the suit and not between a party to the suit 
and his own representative. [p. 3 30, col. 2.1 
Yagnasamt Iyer v. Chidambaranatha Mudaliay 
65 Ind. Cas. 732; (1922) M. W. N. 130; 16 L. W. 
760; (1922) A. I. R. (M.) 63, Maganlal v. Mulji, 25 
B. 631; 3 Bom. LR 255, relied upon. 
Persons may be parties opposed to each other 
without necessarily being arraigned as plaintiff 
and defendant respectively to the suit; br, 330 
col. 2] iod 
Samalapalli Mangayya v. Samalpallai Sriramulu 
I9 Ind. Cas. 448; 24 M. L. J.477; 13-M. L. T. 347; 
(1913) M. W. N. 382, relied upon. SCH 
Disputes between co-decree-holders as to the 
right of one of them to execute a joint decree to 
the exclusion of the others are not questions 
arising between parties to the suit, within the 
meaning of section 47 of the Civil Procedure Code, 
[p. 330, col. 2.1 mp 
Gooroo Doss Roy v. Ram Runginee Dossia 17 
W. R. 136, Odhoya Pershad wv Mohadeo Duli 
Anavarda K. ; 
Misri Khan, 35 Ind. Cas. 179; 3x M. L. ped 
(1916) r M. W. N. 468, relied upon. 
A question whether a decree has been discharged 


‘is. a question relating to the execution, discharge 
. or satisfaction of the decree, and to allow 


ict one of 
several joint decree-holders who have already 
received payment to comein and apply for exe- 
cution after the other decree-holders have certi- 
fied discharge of the debt would open the door to 
fraud and defeat the objectof O. XXI, r. 15 of the 


_ Civil Procedure Code.[p. 330, col. 2; p. 231, col. I.] 


Thimma Reddi v. Subba Reddiar, 49 Ind. Cas, 
I41; (1918) M. W. N. 507, relied upon. 
An order which does not strictly fall undsr 


Section 47 of the Civil Procedure Code, but which 
„ purports to have been made under that section 
_is appealable under that section. = 


(D, 331, col. r. 
Abdul Rahiman Saheb v. Ganapathi Bola, 


23 M. 517; 10 M. L. J. 305; 8 Ind. Dec. (y, s.) 
. 763,9% Latchmanan Chetty v. Ramanathan 
. 28 M. 127; 14 M. L. J. 436, relied upon. 


‘Chetty, 


The transferee of one of two joint decree-holders 


‘who had obtained a decree on a mortgage applied 


for the recognition of the transfer in his favour 
and for leave to execute the Jecree. The notice 
which was issued to the legal-representatives of the 
other decree-holder referred to these two, matters 


‘only. The latter did not appear and the Court 


went on to decide questions relating to the satis- 
faction of the decree and the liability of'the mort- 
gaged properties to sale: — . , 

Held, that the legal representatives of the other 
decree-holder were not‘ barred or estopped . from 
questioning the orders of the Court‘relating to 
the satisfactiqn of the decree o«the liabilities of 
the properties to sale, inasmuch as they had no 
notice in the previous proceedings that the Conrt 
intended to go into these questions. [p. 331, col. 2.] 

Narayana Pattar v. Gopalakrishna Paltay 
28 M. 355; 15 M. L. J. 247, relied upon. . . 

Appeal against the order of the District 
Court, Guntur, dated the 26th January 1920, 


in Execution Application No, 553 .ofidozg 
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in Original Suit No. 17 of 1915 and 

Execution Application No. 356 of 1909, 

in Original Suit No. 16 of 1905 respectively. 
Mr. V. Ramadoss, for the Appellants. 
Mr. Narayanamurty, for the Respondents. 


l JUDGMENT. 

Spencer, J.—In Original Suit No. 16 
of 1905 on the file of the District Court 
of Guntur a joint mortgage decree for 
Rs. 12,000 was passed in favour of two 
co-plaintifls. The 2nd decree-holder (4th 
respondent) transferred his interest in the 
decree to respondents Nos. x and 3 who 
applied to the Court for recognition of 
the transfer which, in the absence of oppo- 
sition, was ordered. An application for 
execution of a joint decree by a trans- 
Zeree of the interest of one decree-holder 
has to be made under O. XXI, r. 16 (sec: 
tion 232 of the Code of 1882), and the 
Court ordinarily imposes conditions ` for 
the protection of the interests of the judg- 
ment-debtors and the other decree-holder. 

In this case, before the transfer was 
effected, there was a settlement alleged 
to have taken place out of Court by means 
of a sale of the equity of redemption to a 
brother of.the 2nd decree-holder and a 
mortgage for Rs. 9,000 in favour of the 
first decree-holder. 

The respondents were permitted to exe- 
cute the decree as if there had been no 
adjustment, and the legal representatives 
of the first decree-holder, who are appel- 
lants in the appeals before us, objected to 
execution, but the District Judge over- 
ruled their objections, and they now appeal. 

A preliminary objection has been taken 
that no appeal lies on the ground that the 
matter in dispute, not being a question 
arising between the parties to the suit 
in which the decree was passed, does not 
come within the scope of section 47, Civil 
Procedure Code. 

It was laid down so long ago as 1871, 
in Gooroo Doss Roy v. Ram Runginee Dossia 
(x) and Odhoya Pershad v. Mohadeo Dutt 
Bhandaree (2) respectively that disputes 
between co-decree-holders as to the right 
of one to execute a joint decree to the ex- 
clusion of the other were not questions 


17 W. R. 136. 
17 W. R. 415. 


(1) 
(2) 


arising between the parties to a suit. Dis- 
putes between judgment-debtors tnter se 
aS to possession of property after satis- 
faction of a decree similarly would not 
satisfy the conditions of this section [see 
Anavarda Khan v. Misri Khan 
(353]. To come within the cate- 
gory of section 47, they must be questions 
arising between persons opposed in inter- 
est in the suit and not between a party 
to the suit and his own representative vide, 
Yagnasami Iyer v. Chidambaranatha Mu- 
daliar Lu and Maganlal v. Muji (5). 
Persons may be parties opposed to each 
other without necessarily being arraigned 
as plaintiff and defendant respectively to the 
suit [Vide Samalapalli Mangayya v. Smala- 
palli Sriramulu (6)]. Even a defendant who 
has been exonerated from a suit would on 
a liberal construction be treated as one 
of the “ parties to the suit” within the 
meaning of section 47 [Vide Ramaswami 
Sastrulu v. Kameswarama (7)]. 

No appeal is provided against an order’ 
under O. XXI, r. I5 or r. I6 [cf 
Raianlal v. Bat Gulab (8)]. 

. It is only when such orders determine 
questions arising between parties to the 
suit or their representatives, that they 
become appealable as decrees passed under 


section 47, Civil Procedure Code. Vide 
Lakshmi Ammah v.  Ponnassa Menon 
(9) and Maganlal: v. Mulji (5). A 


question whether a decree has been dis- 
charged is a question relating to the exe- 
cution, discharge or satisfaction of the 
decree, and, as observed by Napier, J. in 
Thimma Reddi v. Subba Reddiar (10), to 
allow one of several joint decree-holders who 
have already received payment to come in 
and apply for execution after the other 
decree-holders have certified discharge of 


(3) v» Ind. Cas. 179; 31 M. L. J. 44; (1016). 
I M. . 468. 


(4) WK Tä Cas. 732; 
16 L. W. 760; (1922) A. LR 

(5) 25 B. 631 3 Bom. L. R. 255 

19 Ind. Cas. 448; 24 M. i. J. 477; 13 M, 

L. T. 347; (1913) M. W. N. 382. 

(7) 23 M. 361; 10 M.L. J. 126; 8 Ind. Dec, 
(N. 8.) 653. 

(8 23 B. 623; 1 Bom. L. R. 87; 
(N. S.) 416. 

(oi 17M. 394: 6 Ind. Dec. (N. S.) 273 
(10) 49 Ind. Cas. 141; (1918) M. W N. 507. . 


(1922) M. W. N. 1303 
R. (M.) 63. 
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the debt would open the door to fraud 
and defeat the object of O. XXI, r. 15. 

in the present case the applications were 
made to the District Court quoting sec- 
ticns 47 and 151 as the provisions under 


which the Court had authority to act. 


They were not, as now suggested, appli- 
cations under O. XXI, r. 2 to record satis- 
faction of the decree. The appellants be- 
fore us were interested not merely as being 
legal representatives of one of the decree- 
holders, but also, as being holders of mort- 
gages over portions of the judgment-debtors’ 
properties, they had acquired in some 
degree the interest of defendants. The 
District Judge’s order does not disclose 
under what provision of law he purported 
to be disposing of these applications, but 
apparently it was section 47, as that section 
was entered at the head of the applications 
and no objection was then takeu to his 
procedure. Even if the case does not 
strictly fall under that section the Judges 
order would be appealable if he purported 
to act under that section. [See Adbul 
Rahiman Saheb v. Ganapathi Bhatta (11) 
and Latchmanan Chetty v. Ramanathan 
Chetty (12)]. 


The preliminary objection, therefore, fails: 


and we must proceed to dispose of the 
appeals on their merits. 

Odgers, J.—I agree. ; ; 

(On the merits.—Tlhe District Judge has 
dismissed these applications on the sole 
ground that the applicants were barred 
by res judicata from raising a question 
as to the complete satisfaction of the decree 
in Original Suit No. 17 of 1905 and the 
partial satisfaction of the decree in Original 
Suit No. 16 of r905 by reason of the prior 
proceedings of the District Judge, of August 
20th, 1918, passed in Execution Petition, 
Nos. 12 and r3 of 1917 and Execution 
Applications Nos. 175 and 176 of 1918 
recognising the transfer of the 2nd decree- 
holder's interest and permitting execution 
bv the transferee decree-holders to pro 
ceed, 
he appellants were not present at 
those earlier proceedings. The notice which 
was sent to them put them on notice of 


ee 23 M. 517; 10M. k. J. 305; 8 Ind. Dec. 
N. S.) 763. - 
(12) 28 M. 127 ; 14 M. L. J. 436. 


D 


two things: (1) that the transferee decree 
holders had purchased the rights and 
liabilities of the 2nd plaintiff, and (2) of their 
intention to apply for permission to exe- 
cute the decree in Original Suit No. 17 
of 1905. The two decrees were being exe- 
cuted together. It is not denied that a 
balance was outstanding on one. The 
transferee decree-holder’s application was 
for permission to execute the decrees fer 
the benefit of all the decree-holders. They 
may not have wished to oppose execution 
proceedings being taken out partly for 
their own benefit or to resist the transfer 
of their co-decree-holder’s interest to a 
third party. 

No doubt, they were interested in any 
settlement of the amount for which the 
decrees were executable and the properties 
liable to be sold in execution, and if they 


“had then had notice that these matters 


were about to be determined, they might 
have come to Court and insisted on 
their objections being heard under the 
proviso to 1. 16 of O. XXI and might, 
have applied to the Court for an order 
under r. I5 (2) for the protection of their 
interests. But the notice, dated November 
3rd, which was sent to them, did not con- 
tain any indication that the Court was 
going to decide any questions as to satis- 
faction of the decrees or as to priority of 
the decree-holders’ claims. This being 
so, they are not estopped in these sub- 
sequent proceedings from disputing their 
co-decree-holder's claims to, execute the 
whole of the decrees against any of the 
judgment-debtors properties: See Nara- 
yana Pattar v. Gopalakrishna Paltar (x3). 
We are unable to support the learned 
District Judge’s opinion that they are 
barred by res judicata from re-opening what 
was decided in his predecessors orders 
of August 20th. We have read the Dis- 
trict Judge’s two orders of that date. We 
do not find that they contain any final de- 
termination of any matter which was 
directly and substantially injgsue between 
the respondents and these appellants in 
those proceedings (compare Áppeal against 
Appellate Order No. 24 of xg2x on the file 
of the High Court). 


(13) 28M. 355; 15 M. L. J. 247. 
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“We must, therefore, set aside the rejec- 
tion of these applications on the bar of 
ves judicata and remand them to the lower 
Court for determination on the merits 
after finding to what extent the decrees 
now sought to be executed have been al- 
ready satisfied and for passing such orders 
as ‘may be necessary under O. XXI, 
tr. 15 and 16 for the protection of their 
interests. Costs to abide and to be pro- 
vided in the final order. 

V. N. V. 

Z. K. Order accordingly. 


kan aa sangane parem e nn nan 


PATNA HIGH COURT. 
STAMP REFERENCE. 
First CIVIL APPEAL NO. 220 OF 1922. 
i October 30, 1922. 

Present —Justice Sir Jwala Prasad., Kr. 
Musammat MANIK AND OTHERS— 
APPELLANTS 

VErSuUS i 
CRANJAS. AGARWALA AND OTHERS— 
RESPONDENTS. 

_ Couri- Fees Act (VII of 1870), Sch. I1, Ari. 17, 
— Civil Procedure Code ( Act V of 1908), O. X X I, 
fr. 58, 63— Allachment— Claim, proceedings — Title 
-uii Court-fees. €: 
- Where an objection is dismissed under O. 
XXI, r. 58 of the Civil Procedure Code and the 
unsuccessful claimant brings a suit under r. 63 
of O. XXI to establish his title to the prop- 
erte, in dispute, the suit falls under Art. 17 
Schedule II to the Court-Fees Act, and the mere 
fact that the property had been sold before the 
suit was filed makes no difference so long “as the 
plaintif claims to be in possession and does not 
ask to be restored to possession or that possession 
be delivered to him. 
| Phul Kumari v. Ghanshyam Misra, 35 C. 202; 
7 €. L. J. 36; 12 C. W. N. 169; 10 Bom. L. R. 1; 
5 A.L.J. 10; 17 M. L.J. 618; 2M. IL. J. 506; 
14 Bur. L. R. 41; 35 I. A. 22 (P. C.), followed. 

Chandradhari Singh v. Tipan Prasad Singh, 
43 Ind. Cas. 97x and Krishna Das Laka v. Hari 
Charan Banerjee, xo Ind. Cas. 865; 14 C. L. T. 47 
at49; 15 C. W. N. 823, distinguished. 

Reference. 


: Mr. Subal Chandra Mazumdar, for the. 


Appellants. ee e 
"-QRDER.—The question referred for 
decision is whether the ruling in Phul 
Kumari v. Ghanshyam Misra (x) holds 


(1) 35 C. 202; 7 C. I. J. 36:12 C. W. N. 169: 
L. R. 


10 Bom. X; 5 A. Ll. J. ro: 1:7 M. I, 
T. 618; 2 M. L. T. 506; 14 Bur. L. R. 41i 35 I. 
Meee Cl. Agta Ex 
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good for a case in which the property in 


dispute has, not. only been attached but 
sold before the suit has been brought. í 
would answer the question in the cífirma- 
tive j 

Lord Robertson, in delivering the judg- 
ment of the Judicial Committee, observed 
‘that for the right determination of the ques- 
tion at issue the object and nature of the 
suit has to be ascertained, and his Lordship 
looked upon the cause of action stated by 
the plaintiff as the test for determination 
of the nature and the scope of the suit. 
In that case, as in the present, the cause 
of action was stated to be the date of the 
judgment pronounced by tle Court in the 
claim lodged by the plaintiff under the 
Code of Civil Procedure (O, XXI, r. 58). 
The plaintiff in the present case was appa- 
rently aggrieved by the order of the Court 
dismissing her claim to the property 
in dispute and distinctly averred that the 
cause of action arose on the date her claim 
was disallowed, the roth of February 1921. 
Her obvious intention in bringing the action 
was to have the said order of the Court, 
rejecting her claim, set aside. Such a 
tight has been expressly conferred upon 
the plaintiff by O. XXI, r. 63 of the Code. 
The fact that the property. was actually 
sold two days later, that is, on the zīst 
February, but before the suit was brought, 
does not affect the nature and scope 
of the suit. The plaintiff claims to be in 
possession of the property and does not 
ask for her being restored or the possession 
being delivered to her, as in the case of 
Chandradhart Singh v. Tipan Prasad Singh 
(2) decided by the late Taxing Judge, Mr. 
Justice Roe. Nor does the decision of 
Mookerji, J. in the case of Krishna Das 
Laha v. Hari Charan Banerjee (3) apply to 
the facts ofthe present case. It is difficult 
to distinguish the present case from the 
case of Phul Kumari v. Ghanshyam Misra (x) 
and to take it out of purview of the decision 
of their Lordships of the Judicial Comm ttee, 
To my mind the case clearly comes under 
the first head of Art. 17, Schedule II of the 
Court-Fees Act and the Court-fee payable 
is Rs. 10. The plaintiff, however, under- 


2). 43 ind; Lag, 971. ‘ . * : S pw 2k 
(3) rc "nd. Cas, 865 14 C, I. J. 47 at 49; 15 C. Wy 
N. $23, i m E M ms 


we otv 


! a 
Voi; LXX] 


INDIAN CASES. . 


333 


“ SANKARANARAYANA PILLAI V, PUTHIYA VEETTIL THANGAMMA, 


valued the property and the valuation as 
estimated by the Stamp Reporter is accept- 
ed to be correct. 


Z, K. Order accordingly. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE. ORDER NO. 23 
OF 1920. 

; February 23, 1921. 

Present — Mr Justice Spencer and 
Mr. Justice Ramesam. 
 SANKARANARAYVANA PILLAI AND 

OTHERS—APPELLANTS 
l YENSUS 
PUTHIYA VEETTIL THANGAMMA AND 
ANOTHER— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 
182—Step-in-aid—— Decree subject to making of pay- 
ment— Application for extension of time for pay- 
ment, whether step-in-aid—Mortgage—Suit for 
vedemption—Decree, execution of—Mortgagor and 
morigagee, vight of. 

In decrees where the 
make- a payment before obtaining execution, 
an application for extension of time for pay- 
ment is a step-in-aid of execution, though the ap- 
plication does not aid the particular kind of relief 
sought for ultimately. [p. 334, col. 2.] 

- The proper test in.such cases is whether the step 
aids the execution of the decree as a whole. [p. 
335, col. 1.] 

An application to take a step-in-aid of execu- 
tion need not necessarily be made in execution 
and it is immaterial whether the application is 
granted or not. [p. 334, col. 2.] 

. In a suit for redemption both the mortgagor 
and mortgagee have a right to execute the decree 
by applying for sale. [p. 333, col. 2.] 

Mahomed Abdul Kadir v: Sami Pandia Tevar, 
Go Ind. Cas. 267. 43 M. 835; 12 L: W. 304; (1920) 
M. W N. 587; 39 M. L. J. 431, followed. l 


decree-holder has to 


Appeal against the order of the Court of 
thé ‘Subordinate Judge, South Malabar 
‘at Calicut; in Appéal Suit No. 49 of Toto 
{Appeal Suit No. 173 of oo on the 
file of the District Court), preferred 


against the order of the Court of 
the Principal District Munsif; Calicut, in 
"Execution Petition’ No. r02 of 1916, in 


‘Original Suit No. 794 of 1970. 
.., Messrs. T. R. Ramachandra Iyer and A, S. 
Z enku Aiyar, for the Appellants. 

S Mr. K. Kuttikrishna . Menon, .. for 


the 
Ee Ss 


JUDGMENT. 

Spencer, J.—The decree that was passed 

y the District Munsif upon this suit for 
SE though styled a preliminary 
decree and passed under the Code of Civil 
Procedure, 1908, provided for sale of the 
mortgaged properties if the money required 
for redemption. was not' paid by a certain 
date, There was thus no need for any 





‘one to apply for an order for sale. But ina 


redemption suit, the decree-holder being 
the mortgagor, it has been held in Govinda 
Taragan v. Veeran (x) and Civil Miscel- 
laneous Second AppealNo.9g of 1915 and 
Mahomed | Abdul Kadir v. Sami Pandia 
Tevar (2) that he as well as the mortgagee has’ 
aright to execute the decree by applying for 
cele, and I think we should follow those 
decisions. l 

As regards the applications of 4th April 
10916 and 23rd June 1916, for au extension 
of time for depositing the redemption 
money in Court, it may be conceded 
that they did not aid the particular 
form of execution which had ultimately 
been reached, but if they were bona fide 
they may well be said to have been in aid- 
of that portion of the decree which related 
to redemption; and. I think the decree 
must be treated as a whole and not split 
up into sections. This is the view taken 
inarecent decision (Second Appeal No. 2405 
of 1917) [Pusarapw Venkata Reddayya vw. 
Thorama Bayakayya (3)] to which I wasa 
party If they were in any sense aids 
to execution they should be treated as 
steps-in-aid of execution. 

In Abdul Kadir Rowiher v. Krishna 
Malamal Nair (4) Sadasiva Atyar, J., 
observed that an application by the decree- 
holder to give time to the judgment-debtor 
merely as a matter of grace would be a step 
in retardation. In the present case the 
applicant, though he was the decree-holder, 
was the person who had to pay and he was 
applying for En not as a matter of grace 


(1) 12 Ind. Cas. 432; 36 M. 32; (1911) 2 M, W. N. 
323; 10 M. L. T. 322; 21 M. L. J. 94x. 

(2) 60 Ind. Cas. 267; 43 M. 835; ee p W. 304 
(1920) M. W. N. 587; 39 M. L. J. 4 

(3) 69 Ind Cas, 277; 15 L. W. 157 i | 45 M 35: 
(1922) A. I. R. (M.) 120. ; 

(4) 23 Ind. Cas. 533; 38 M. 695;.1 L, W. 271; 
(1914) M. W. N. 563; 26 M. I. J. 433; 15, M. Iy, T, 
305- 
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toajudgment-debtor butin order the better 
to enaole himself to execute the decree, 
the execution of which would have been 
completed as soon as theredemption money 
was paid. 

The Subordinate Judge in appeal made 
the comment on these applications that it 
cou.d not be sa.d that they were made in 
execution. The law only requires that they 
should be applications in accordance with 
law to the proper Court and they appear 
to have been that. 


I, therefore, agree with my learned 
colleague that this appeal should be allowed 
with costsin both Courts. 


Ramesam, J.—This is a matter arising 
in execution of a decree fox the redemption 
- of a dsufructury mortgage in South Malabar. 
The final decree of the High Court, dated 
the 16th October 1913 allowed three months’ 
time for redemption, The three months 
expired on the 16ch (not 15th)January 1914. 
In his present application, dated 22nd 
‘December 1917 the decree-holder (plaintiff) 
applied for sale. 


It has been held in Nanu Naw v. Kundan 
Ashiamurihài Nambudripad (5) that, in cases 
falling under the Malabar Tenants Improve- 
ments Compensation Act, the provisions in 
O. XXXiV of the Code of Civil Pro- 
cedure are modified by section 6 of that 
Act in so far as they are inconsistent 
with the latter, and that under the local 
Act, only one decree in redemption suits 
need be passed. This was also acted upon 
by the Subordinate Judge in an ealier 
stage of the proceedings of this case. In 
this view the question decided in Govinda 
Taragan v. Veeran (x) and Civil Miscellaneous 
Second Appeal No. 99 of 1915and Mahomed 
Abdul Kadir v. Sami Pandia Tevar (2) whe- 
ther a mortgagor who obtained a decree tor 
redemption can apply for sale, whén no final 
decree is passed under O. &XXIV, r. 4 
which enables the mortgagee only to 
app.y for the passing of a final decree does 
not arise, though I may add, if it 
' arises, I am inclined to foLow those deci- 
sions and do not share the doubts expressed 
by Seshagiri Aiyar, J. in the last of them. 

But it has also been pointed out in the 
same case Nanu Nair v. Kundan Ashtamurils 


Nambudripad (5): “Provisions like directions 
for sale in default, allowing time to 
pay moneys declared as due and so 
on, not inconsistent with the Improve- 
ments Acts and directed or allowed 
by the new Civil Procedure Code to be 
mentioned in decrees: for redemption or 
ejectment, can, of course, be mentioned 
in decrees passed in suits falling under the 
Compensation Act also.” 

It follows that the mortgagor is entitled 
to apply for extension of the time allowed 
to him in the decree for redemption. In 
this case, two such applications were filed 
by the decree-holder on 4th April 1916 
and 23rd June 1916. The District 
Munsif held that they operated as steps- 
in-aid of execution and saved the present 
applicationfrom being barred by limitation. 
The Subordinate Judge reversed the order 
of the District Munsif on the ground 
that they were not in aid of the execution, 
because (1) the applications were not made 
when any execution application was pending 
and it cannot be said that they were made 
in execution (which is true), and (2) they 
retard execution and not aid it. 

In my opinion there is no warrant for 
the view thatan application to take a step- 
in-aid of execution should be made in exe- 
cution and no authority has been cited 
by the Subordinate judge or the learned 
Vakil for the respondent in its suppost. 

On the second ground also I am unable 
to agree with the learned Subordinate 
judge. Ordinarily, it is the judgment- 
debtors that have to pay or do some act 
under decrees in order to avoid sale, and 
applications by them for extension of time, 
retard execution and do not aid it. . But 
it does not follow that in redemption decrees 
and similar decrees, where the decree-holder 
has to pay before obtaining execution 


and asks for extension of the time allowed 


to him for payment, such application does 
not aid him, thoughit may retard execution 
of the decree. It aids him in the execution 
of the portion of the decree relating to re- 
demption which he cannot get without 
extension of the time [see Pitam Singh v. 
Tota Singh (ol, As my learned brother 


(5) 47 Ind. Cas. 914; (1918) M. W. N. 551; 8 L W. 
27 


5. 
(6) 29 A, 301; 4 A. L. J. 184; A. W. N. (1907) 
74- "s 
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observed in the course of tbe argument, 
late redemption is better than no redemption. 
It may be that those applications do not 
aid the particular kind of execution now 
sought, viz., sale which was a relief granted 
as alternative to the relief of redemption. It 
is enough that they aid the decree-holder in 
the execution of some portion of the decree, 
vide Kalidas Manchand v. Varjivan Rangji 
(7), especially when that is the preliminary 
object of the decree holder, even though 
in the events that happened the decree- 
hoider did not derive the assistance sought. 
In my opinion the proper test in deciding 
such a question is whether the step aids 
the execution. The other test is, 
whether it accelerates or retards execution 
[see Kartick Nath Pandey v. Juggernath 
Ram (8) and Abdul Kadir Rowther v. 
Krishna Malamal Nair (4). Though in many 
cases it amounts to the-same thing, it may 
in some cases (such as this) turn out to be 
fallacious. 

I would reverse the ordei of the Sub- 
ordinate Judge and restore that of the 
District Munsif with costs here and in the 
lower Appellate Court. 


V. N. V. 
Appeal allowd. 


(7) 15 B. 245; 8 Ind, Dec. (N. S.) 166. 
(8) 27 C. 285: 14 Ind. Dec. (N. S.) 188. 
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MADRAS HIGH COURT. 
Com, MISCELLANEOUS SECOND APPEAL 
No. 428 OF 1921. 
| September 14, 1922. | 
Present-—Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. 
VEERAPPAN SERVAI AND ANOTHER 
—DEFENDANTS Nos 2 AND 3 
APPELLANTS 

4 VEYSUS 

MENNAPPAN AND OTHERS—-PLAINTIFF 

AND DEFENDANTS Nos. I, 4,6 AND Q 

— RESPONDENTS. 

Minoy— Negligence of guardian ad litem— Circum- 
stantial evidence— Finding of .fact—Pleadings ~ 
Particulars— Amendment, 

In a case where a minor attacks a previous 
decree against him on the ground of the gross 
negligence of his guardian ad litem, circumstantial 
evidence is as good as any other kind of evidence. 
and perhaps better evidence than oral evidence. 
ip- 336, col. 1.) E ; 

A finding on the question of negligence in such a, 
case is a finding of fact. [p. 336, col. 1.1 

Where in such a case the defendant goes to trial 
on the facts as stated in the plaint and does not 
ask for fuller particulars, and the Court finds that 
gross negligence of the guardian has been establish- 
ed it is improper and inconsistent with its finding 
to direct in the judgment that the plaint should be 


- amended by giving fuller particulars of negligence. 


[p. 336, col. r.1 

Appeal against the order of the Court of 
the Additional Subordinate Judge at Tan- 
jore. in Appeal Suit No. 105 of 1920 (Appeal 
Suit No. 178 of 1920 on the file of the Dis- 
trict Court, Tanjore), preferred against the 


. decree of the Court of the District Munsif, 
Patukota, in Original Suit No. 626 of 1918. , 


Mr.-C. V. Ananthakrishna Ayyar, for the 
Appellants. 

Messrs. T. R. Ramachandra Ayyar and S. 
Ramasamy Ayyar, for the Respondents. 


The question raised in 
this appeal before the Subordinate Judge 
was whether the decree in Original Suit No. 
235 of 1914 as well as those in the appeal 
and second appeal was binding upon the 
minor plaintiff in this case. If it were so 





binding, itis not denied that the question 


based on his degitimacy or iliegitimacy will 
be ves judicata between him and the defend- 
ants. l < 

The Subordinate Judge, however, has 
accepted the plaintiff’s case that in the con- 
duct of Original Suit No. 235 of 1914 his 
guardian who was his mother was guilty 


of gross negligence, and, therefore, he held 


that the decree in that case and its appeal 
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were not binding upon the minor plaintiff. 
The first point taken by Mr. Anantha- 
krishna Ayyar before us for the appellants 
(defendants Nos. 2 and 3) is that there is really 
no evidence to support. this finding of negli- 
gence. We are unable to agree with that 
contention. Even though there might be 
no oral evidence in support of it, the cir- 
cumstances in which the previous litigation 
was carried on by the mother as appearing 
from the prior judgments are a sufficient 
foundation for the Subordinate Judge’s 
view that the lady was guilty of gross neg- 
ligence in the conduct of the case. Circum- 
stantial evidence is as good as any other 
kind of evidence in such matters and per- 
haps better evidence than oral evidence. 


The finding on the question of negligence 
is a finding of fact, and, as we are not pre- 
pared to hold that there is no evidence to 
support it as contended for by the appellants, 
we must accept that finding. The result of 
it then is, that the previous decrees will not 
be binding on the minor and the first issue 
raised in the case was rightly found in his 
favour and the case has to be tried on other 
issues. 

The Subordinate Judge, however, after 
finding that gross negligence was established, 
says in the last paragraph of his judgment 
that particulars às regards negligence were 
not stated with sufficient fullness and clear- 
ness as they should have been and he has, 


therefore, directed the plaint to be amended ` 


This is likè put- 


by giving full particulars. like 
After having 


ting the cart before the horse. 
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case should go back to the Court of first in” 
Stance to be tried on other issues which have 
not yet been tried will stand. As regards 
his order as to costs about which the plain- 
tifs next friend has filed a memorandum 
of objections on his behalf in this Court, we 
are of opinion that that order cannot be 
supported. 


Apparently, the nextíriend is made to. 
bear the costs of the trial in the First Court 
as well as in the Appellate Court up to the 
date of the Subordinate Judge's order, be- 
cause the Subordinate Judge was of opinion 
that full particulars were not given by him, 
but as we are differing from him on that 
point, it is unnecessary to say more than 
that the proper order as to costs in the First 
Court should abide and follow the result 
of the suit but that the appellants should 
get their costs in the lower Appellate Court. 


We accordiugly substitute that order for 
the Subordinate Judge's order as to costs, 
With the modification that no amendment 
of the plaint need be insisted upon, we dis- 
miss the appeal and direct the appellants 
to pay the costs of the respondent in this 
Court. There will be no costs on the memo- 
randum of objections. l 

V. N. V, 

Z.K. 


Appear d emt, geil 


found that gross negligence has been estab- 


lished there is no necessity whatever for 
amending the plaint by giving fuller particu- 
lars. As a matter of fact, we fnd, on ex- 
amining the plaint oturselves, that particulars 
are fairly satisfactorily. stated. If the de- 
fendants considered that further particulars 
of the fraud and negligence should have 
been given it was theif duty to have applied 
to the Court for such amplification. They 
did not do so, but went on fo trial.on the 
plaint as itwas. We, therefore, think that 
the order of the Subordinate Judge direct- 
ing amendment of the plaint is inconsistent 
"with his previous judgment and it should 
"be set aside. 
. There i$ no necessity to amend the plaint 
rat this stag; His order, however,that the 
E "PE e M eue i. < ey 
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MADRAS HIGH COURT. 
CIVIL APPEAL NO. 254 OF 1920, 
November 30, 1921. 
Presenti—Mr. Justice Spencer and 
Mr. Justice Kumaraswami Sastri. 
TADI BULLI TAMMIREDDI AND 
ANOTHER—DEFENDANTS Nos. I AND 2— 
, APPELLANTS 
VErSUS 
TADI BULLI GANGIREDDI— 


PLAINTIFF—RESPONDENT. 

Hindu Law— Joint family—Manager, position 
of-—Partition— Accounts— Liability of manager— 
Dedication to charity, oral, validity of— Contract Act 
TIK of 1872), s. 23— License for selling opium— 
Agreement in, contravention of terms of license, 
legality of, i 

When an account has to be taken with a view 
to make a partition of joint family properties, 
the account is merely an enquiry into the existing 
assets, and the head of the family cannot, in 
general, be called upon to defend the propriety 
of his past transactions except in cases of fraud, 
misappropriation, or gross reckless waste. All 
that a co-parcener seeking partition is entitled 
to is-an account of the properties which exist at 
the date of partition or at the date when, owing 
to a demand for” partition, there has been a 
severance of status, and accounts will have ‘to 
be taken in so far as they.relate to the ascer- 
tainment of what the properties in existence are. 
The manager being the accounting party has to 
file an account as to the properties available for 
partition, but the other members of the family 
are not bound to accept the statement of the 
manager as to what the properties consist of, and 
the enquiry directed by the Court should be con- 
ducted in the manner usually adopted to discover 


what in fact the property consists of and not what. 


the manager says it is. In such a case it is open 
to the members of the family to show that expen- 
diture which the manager says has been incurred 
has not been incurred or that the savings out 
of joint family funds have not been entered in 
the accounts. [p. 338, col. 2; p. 339,-col. zl 
Balakrishna Ayyar v. Muthusawmy Atyar, 3 
Ind. Cas. 878; 32 M. 271; 5 M. L. T. 145; I9 
M. L. J. 70, Narayan v. Nathaji, 28 B. 201; 5 
Bom. L. R. 945, Parmeshwar Dubey v. Gobind 
Dubey, 33 Ind. Cas. 190; 43 C. 459; 20 C. W. N. 
25, Bhovani Prosad v. Juggernath Shaka, 3 Ind. 
Cas. 241; 9 C. L. J. 133; 13 C. W.N. 309 and 
Kodali Kwistnayya v. Kodali Guravayya, 70 Ind. 
Cas, 146; 4r M. L. J. 503; (1921) M. W. N. 742; 
14 L..W.668, relied upon. , ; 


The immunity of a manager to account for 
his past transactions, however, does not entitle 
hi to enter into illegal transactions and use 
joint family - properties for the purpose. Such 
conduct is sufficient to .entitle the members to 
require the managing member to bear the loss 
iucurred in such transactions and to put back 
in the family any money-that he-may have taken 
out of -the family -for „such transactions, [p. 342, 
Col. L} .. c UL d EI ESAE Nego 


22 


INDIAN GASES. 


337 


The position of a manager cannot be better 
than that of a partner and whatever may be the 
rights of third parties dealing with the family, 
as between the members of the family inter se, a 
new trade or business commenced by one member, 


even though he is the managing member, witliout 


consulting the adult co-parceners would not bind 
them in the absence of evideace of acquiescence. 
fp. 340, col. 1.1 i 

McLaren Morrison v. Verschoyle, 6 C. W. N. 
429, Kadiri Knakkapillantakath A bdureheman 
Kutti Hajiv. Kochipalli Hussain Kambi Haji, 
53 Ind. Cas. 262; 37 M. LIT 316; 10 L. W. 204; - 
26 M. L. T. 195; (1919) M. W. N. 600; 42 M. 761, 
relied upon. 

No document is necessary for a dedication of 
a to a charitable institution. [p. 343, 
col. 1. l 

Pallayya v. Ramavadhanalu, 13 M. L. J. 304 
and Ramalinga Chetty v. Sivachidambaram Chetty, 
49 Ind. Cas. 742; 42 M. 440; 9 L. W. 224; 25 
M. L. T. 253; 36 M. L. J. 575; (1919) M. W. N. 
426, relied upon. X r 

An agreement between licensed vendors of 
opium and a third person with regard to the sale 
of opium’ in contravention of the provisions of 
the license is illegal. [p. 341, col. 2.] 

Nalan Padmanabhan v. Sait Badrinaih 
Sarda, ro Ind. Cas. 126; 35 M. 582; 9 M. L. T. 
459; 21 M. L. J. 425; (1911) x M. W.N. 371, relied 
upon. 

Appeal against a decree of the Court 
of the Principal  Subordinate Judge, 
Cocanada, in Original Suit No. 85 of 1918. 

This appeal, coming on for hearing on 
the r4th and 15th of November 192r. 

' Mr. T. Rangachariar, for the Appellants, 

Messrs. S. Srinivasa Iyengar and A, 
Krishnaswam Iyer and C. Rama Row, 
for the Respondent. (7 

JUDGMENT,—This appeal arises out of 
a suit for partition filed by the respondent 
against the appellants.’ One Gangi Reddi 
died in May 1917 leaving a widow Subbama 
(the 3rd defendant). He had two sons, 
‘Thammayya and’ Bulli Tammi Reddi, the 
first defendant. The plaintiff is the son 
of Thammayya and the second defendant 
is the son ot the first defendant. Plaintifi’s 
father died in 1902. The plaintiff who at. 
tained maiority in 1916 lived with the first 
defendant till about July 1919. The Sub- 
ordinate Judge passed a decree for parti- 
tion directinge the first ~defendant- ` to 
account for.his management ‘of “the fantily 
properties from six months prior io" the 
death of Gangi Reddi, t.e., from «October 
1916. He held that the business in opiüiti 
carried op by the first defendant was “his 
exclusive "business -and not -joint “family 
business: and that the: plaintiff? was ‘not 
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bound to bear any part of the loss incurred 
in that business. As regards the choultry 
founded by Gangi Reddi he held that there 
was no endowment in respect of the usu- 
fructuary mortgage in favour of Gangi 
Reddi relating to Chengondapalli Estate. 
He held that the first defendant did not 
make out his case that the jewels in his 
possession were his wife’s jewels. As re- 
-gards the 2nd detendant and his sister, 
he allowed a sum of Rs. 2,000 and Rs. 1,000 
mentioned in the Will for the purpose 
of making jewelson the occasion of their 
mainages but did not fix the amount to 
be spent for their marriages. The appeal 
relates to the above point, and it is contend- 
ed for the appellants that the decision 
of the Subordinate Judge is incorrect. 
As regards the accountability of the first de- 
fendant, the Subordinate Judge bases his 
decision on the ground that the first de- 
fendant had not been maintaining proper 
accounts for some time prior to Gangi 
Reddi’s death and that the plaintiff is con- 
sequently entitled to claim an account 
from October 1916. ‘The case for the plain- 
tiff, as laid in the plaint, is that the first 
defendant, with the object of defrauding 
the plaintiff, “showed differences in the 
accounts, teduced considerable amounts, 
and in order to deprive the plaintiff of a 
Share he converted a considerable amount 
as Jewels worn by women and showed under 
stridhanam, and even though profit was 
derived in some transactions, he concealed 
the same and showed heavy loss, concealed 
some account-books and has been conduct- 
ing himself insuch a way asto cause loss to 
this plaintiff in all ways," that the first 
defendant misappropriated the properties 
and that he has a right to demand the first 
defendant to furnish an account from the 
year 1902 when his father died. The Sub- 
ordinate Judge has found that, the charge 
as regards the jewels has not been made 
out and that the first defendant was not 
guilty of secreting any accounts. He, 
however, is of opinion that proper accounts 
were not maintained. As regards the 
accounts, it is admitted that the first de- 
fendant filed a criminal complaint against 
one Subbarayudu on the 24th ot April 
1917 of misappropriation of a sum of about 

6,000, Exhibit R is the judgment 
of the Magistrate in that case. In connec- 
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tion with that complaint a warrant was 
issued by the Magistrate and the account- 
books ot the family were seized and taken 
to the Police Court. The books were not 
returned till about October 1918. The 
plaintiff filed his plaint in December 1918 
and a Commissioner was appointed who 
made an inventory of all the account-books 
in the family. After the seizure of the 
account-books by the Police, the first de- 
fendant didnotopen regular account-books 
but, according to the evidence, he was 
making entries on loose sheets of paper 
which were subsequently entered in the 
account-books, Exhibits . III, IV and V, 
filed in the suit. Exhibit V is the rough 
day book, Exhibit III is the fair 
day book and Exhibit IV is the ledger. 
These account-books were not kept in the 
regular course of business from day to day, 
and, so far as the proof ot any of the entries 
in these books 1s concerned’, it is clear that 
these accouni-books cannot have the same 
effect as account-books kept irom day to 
day in the regular course ot business. The 
‘question, however, is whether the first 
defendant's not keeping the books from day 
to day can be said to be such misconduct 
as would make him accountable dunng the 
period that the accounts run. lt is not 
shown that any of the entes in these 
account-books are wrong orthat Lee 
has been any suppression of entries. It 
is explained tor the first appellant that he 
expected the books in tne Magistrate’s 
Court to be returned soon, that he theie- 
fore, thought he could continue the accounts 
in those books when they were returned 
and that during theinterval he did not open 
reguiar account-books. We do not think 
the mere tact that regular -books were not 
kept would, in the absence ot any evidence 
to show that the accounts now produced 
are false in any particular, render the first 
detendant accountable, especially as the 
most serious charges’ made in the plaint 
as regards the suppression of accouni-books, 
Mdkiug oi talse entries 1n the account-books 
and misappropriation ot jewels, have not 
been made out. lris now well-settled that, 
when an account has to be taken with a 
view to make a partion of joint family 
properties, the account is merely an 
enquiry into the existing assets and that the 
head of the family cannot in general be 
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called upon to defend the propriety of 
his past transactions of the family except 
in cases of fraud, misappropriation or gross 
teckless waste. We need only refer to 
BalakrishnaAiyar v. Muthusawmy Ayyar(t), 
Narayan v. Nathajt (2), Parmeshwar Dubey 
v. Gobind Dubey (3), Bhowani Prosad v. 
J uggernath Shaha (4) and Kodali Kristnayya 
v. Kodalt Guravayya (5). All that a co- 
parcener seeking partition is entitled to is 
an account. of the properties which exist 
at the date of partition or at the date 
when, owing to a demand for partition, 
there has been a severance of status and 
accounts will have to be taken in so far 
as they relate to the ascertainment of what 
the properties in existencé are. ‘The 
manager of a joint family being the account- 
‘Ing party has to file an account as to 
the properties available for partition, but, 
as pointed out in Parmeshwar Dubey v. 
Gobind Dubey (3) and Kodali Krishnayya 
v. Kodalt Guravayya (5), the other members 
of the family are not bound to accept the 
statement of the manager as to what the 
properties consist of and the enquiry direct- 
ed by the Court should be conducted in 
the manner usually adopted to discover 
what in fact the property consists of and 
not what the manager says it is. In such 
“a case it is open to the members of the 
family to show that expenditure which 
the manager says has been incurred has 
not been incurred or that the savings out of 
joint family funds have not been entered in 
the accounts. We are, there ore, of opinion 
that the direction of the Subordinate J udge 
“that the first defendant is to account for 
the management from October 1916 can- 
not be supported. The direction ought 
tobe that thefirst defendant shouid file an 
account ofthe properties existing and avail- 
able for partition atthe date of the plaint, 
the plaintiff being entitled to surcharge 
the accounts and to show that items of 
expenditure said to have been incurred 


(1) 3 Ind. Cas. 
145; 19 M. L. J. 7 
` (2) 28 B. 201; 5 Bom. L. R. 945. 

(3) 33 Ind. Cas. 190; 43 C. 459; 20 C. W. N. 


5. 
(à 3 Ind. Cas. 241; 9 C. L. J. 133; 13 C. W. 


N. 309. 
(s) 70 Ind. Cas. 146; 41 M. L. J. 503; (1921) 
, W. N. 742; 14 L. W. 668, 


878; 32 M. 271; 5 M. L. T. 
o. 
2 
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were not, as a matter of fact, incurred or 
were not incurred to the extent mentioned 
in the accounts filed by the first defendant 
or that more properties ate available for 
partition than those mentioned in first 
defendant’s accounts. 

As regards the opium business which the 
first defendant carried on, it appears from 
the evidence that he entered into partner- 
ships with those .who got licenses from 
Government to vend opium and that large 
amounts were spent by him tor financing 
the business. Gangi Reddi, the grand- 
father of the plaintiff, died in 1917, and 
the case for the defendant and the evidence 
adduced by him is to the effect that, though 
he was bed-ridden for about six months 
before his death, he was giving instructions 
for the management of the family affairs 
and that the first defendant was transact- 
ing business after informing Gangi Reddi 
and getting his directions. An attempt 
was made by the first defendant to show 
that this opium business which he carried 
on was carried on with the consent and 
under the directions of Gangi Reddi: 
but this evidence has been rightly dis- 
credited by the Subordinate Judge. The 
evidence is that in root and I902 Gangi 
Reddi did business in’ opium but that he 
stopped that business and that, although 
he subsequently carried on extensive busi- 


‘ness in other directions, he did not do. any 


business in opium, It is suggested that 
it was because he thought it was morally 
wrong to do so, but the probabilities are 
that he stopped business because, as the 
plaintiff's Vakil contends, the business 
ended in a loss. 

It is argued by Mr. Rangachari for the 


‘appellants that the business in opium was 


being carried on by the relations of the ` 
plaintiff and the first defendant, that 
the first defendant as managing member 
of the family after making enquiries was 
satisfied that it was a profitable business 
and that he did the opium business bona 
fide and for the benefit of the family. The 
contention for the plaintiff is that the man- 
aging member of a family while he is 
entitled to carry on an ancestral business 
has no right .to embark on a new and 
speculative venture, that the business would 
not bind the other members of the family, 
that in the present case the business which 


“~ 
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= Airst-defendaht entered into was illegal 

it contravened the provisions of the 
Opium Act and that the managing mem- 
ber. who enters into unlawful transactions 
-has no right to saddle the family with the 
losses incurred therein. The business was 
commenced: by the first defendant on the 
26th of March rg17 as evidenced by Ex- 
hibit A, the deed of partnership between 
‘the first -defendant and others. Gangi 
Reddi died in May 1917. The plaintiff 
had at.that time attained majority and 
4t is not suggested that he was taking any 
part in the management‘of the family 
affairs: He was a student before and, 
although he was living with the first defend- 
‘ant and his grandfather, Gang Reddi, 
it is not shown that he was aware ot the 


"business that was being carried on in opium. 


"The first defendant in his evidence admits 
that he did not consult the plaintiff before 
he began the business. The finding of 
the. Subordinate Judge is that the first 
defendant was managing the family affairs 
for at least 6 months prior to the death of 
:Gangi Reddi, though the case for the first 
. defendant is that Gangi Reddi was him- 
‘self managing the family affairs till the 
date, of his death. Even assuming that 
"the . first. defendant was managing the 
-family affairs at the date when the opium 
-business began, we do not think he had 
"power to commence a new business with- 
out the concurrence of the plaintiff who 
was an adult member of the family and 
diving wich him at the time. As bet, 
ween, the members of a joint family ender 
.sé,, whatever may be the powers of the 
manager as regards the minor members 
cof the family, there is no authority for 
holding that he can start a new venture 
without the concurrence of the adult Co- 
-parceners. His position cannot be better 
-than that of a partner, and whatever may 
-þe the. rıghis ot third persons dealing with 
‘the family, as between the members of the 
‘family: inter. ze a new. trade_-or , business 
commenced.by.one member, even though 
he is the: thanaging member, without 
-oonsulting. the: adult co-parceners, woóüld 
"not. bind them in the. absence of evidence 
tof: acquiescence. . It . ds argued by Mr. 
/Rangachari -that.no. new: buisness can. be 
carried. on by the managing member unicss 
Jqevwas given a+ discretion in the matter: 
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but it seems? to us that the remedy is ob- 
vious. He should get the consent of the 
In the case of. minor 
members, the position of the karta is 
that while he has power to carry on an an- 
cestral trade that has devolved on the joint 
family he cannot bind the minors by em- 
barking on new ventures. In McLaren 
Morrison v. Verschoyle (6) it was held 
that the karia of a joint family possess- 
ing an ancestral business , has an im- 
plied power to pledge the credit and prop- 
erty of the family but only for the ordi- 


nary business of the family and thathe can- 


not do so forthe purpose of embarking on a 
business which is not the ancestral business, 


The power of the manager to bind the family 


by; embarking on a new business was con- 
sidered by Andur Rahim and Spencer, JJ., 
in Kadiri Kanakkapiliantakath Abdurehe- ' 
man Kutii Haji v. Kochipalls Hussain 
Kunhi Haji (7) and it was held that the 
junior members of a.Malabar Tarwad 
are not liable for the debts contracted 


by the karnavan in the course of a trade 
carried on by him unless it is shown either ` 


that the trade was a family business or that 
it was carried on by the karnavan with 
the consent of thé junior members. So. 
far as trading families are.concerned, there © 
is not much difference between -the posi- 
tion of a harnavan in his relations with the 
junior members and that of a manager 
of a joint family under Mitakshara with 
his co-parceners. We do not think that 


in the present case the trade cariied on 
in opium by the first defendant is binding 


on the plaintiff who was an adult member 
at the time when it was commenced and 


-who admittedly was not consulted about 


it and who, on the evidence. is not shown 


to have acquiesced i in the business or to have 


known that it was being cariied on The 
business was of a highly spéculative cha- 
racter, the first detendant financing .the 
various rentors of opium in consideration 
of a share of the profits. According to 
the ledger, Exhibit 1V, petween February 
and Décember 1917 over Rs. 55,442 were 
advanced out of the family. funds -in` re$- . 
pect o£ the. opium business ot 1917—1916. 


(60) (6 C. W, N. 429. T 
(7) 53 Ind. Cas. 262; 37 M. "I. S. ‘3167 
L. W. 204;.26-M, -La T. 193;. (1919) M, W. ANI en 

42 M, 701, 
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Turning 'to the legality of the opium 
business carried on by the first defendant, 
we are of opinion that the partnership 
entered into by him for r917—1918, as 
evilenced by Exhibit A, is not legal. The 
effect of the transaction was that the first 
defendant entered into a partnership with 
a number of people some of whom had ob- 
tained licenses to sell opium, he agreeing 
to. finance the business and retaining the 
control of the whole business in his own 
hands. One of the termsin the license, 
Exhibit. B, which is typical of the other 
licenses, runs as follows :—‘“ Vou shall not 
sell, relinquish or sub-lease to others your 
nght to supply or sell opium without ob- 
taining the previous sanction of the Dis- 
tret Collector im that respect. Even 
after obtaining orders of the District Col- 
lector in the said respect, no agent shall be 
appointed to exercise any such right 
without previously obtaining the approval 
of the District Collector in regard to such 
appointment. " Exhibit A, which is the 
deed of partnership between the first de- 
fendant and some othets who had obtained 
licenses to vend opium, begins by stating 
that for the benefit of the first defendant 
and I2 others mentioned therein, five 
of them bid at the auction for the sale of 
opium in the villages mentioned in the 
schedule annexed thereto from the Ist 
of April 1917 to the 31st of March 1918, 
that it was agreed that the capital required 
for the business: should be advanced by the 
first defendant who should get interest 
at. Re. I-o-6 per cent. per mensem and that 
each of the other partners was to deposit 
with the first defendant Rs 125 for each 
share they had in the business, they getting 
similar interest. Clause 3 runs as follows: 
“It is settled that Tadi Bulli Tammi Reddi, 
first defendant, out of us, should be writ- 
ing all proper and necessary accounts 
such as Chittas, Ledgers, etc., for this joint 
business and that Bulli Tammi Reddi 
should appoint, as he pleased, proper per- 
sens for selling opium in. the villages spe- 
cified in the schedule annexed hereto ac- 
cording to Government rulesand get the work 
done by them and that a monthly report 
clearly.showing purchase of opium, sadar, 
sale, etc., should be made to Bulli Tammi 
Reddi once in a month from ail stations 
and that.the amount also should be sent 
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. (to him} then and there," it was arranged 


that the profits should be divided in 64 
Shares and that the first defendant should 
get zo. shares aud the others the various 
shares mentioned in the document. The 
effect of the transaction is. that, whereas ` 
under the licenses the only persons who 
can deal in opium are the licensees, a part- 
nership is formed which gives to persons 
who are not licensees, an interest in the 
business, the shares being determined by 
the terms of the agreement. It is also 
clear that, as regards the vending of opium, 
clause 3 makes the first defendant, who is 
not a licensee under any of the licenses, 
the sole person entitled to the right to 
appoint agents for the sale of opium. We 
are of opinion that the present case falls: 
within the decision reported in Nalan 
Padhmanabhan v. Sait Badrinath Sarda 
(8, where two persons who were farmers, 
of opium revenue under the Government 
entered into a partnership with a third 
person by which they admitted him as a, 
partner in the opium business, and it was 
held that the partnership agreement was 
void and the suit not  maintainable, as 
the effect of the agreement was to enable 
a person, who was not entitled to sell opium, 
to sell it, and as it also amounted to a trans- : 
fer to the person, who was not a licensee, 
of an interest in the business which was 
in violation of the conditions subject to 
which the license was granted, We are 
of opinion that clause 3 of the. agreement 
set out above gives the first defendant, 
who is not a licensee, a right to sell opium 
through his agents, and -prevents the 
licensees from having any voice in the 
matter of the appointment of agents to 
sell opium. 

As regards the trade for 1916—1919, 
it is clear from Exhibit VII and the evi- 
dence of the first defendant that it was 
wholly illegal. The first defendant states 
that the persons who bid at the auction 
sale for that year and wht were, under 
the Act, licensees for the vending of opium 
were merely benamidars for the first detend-. 
ant and thatthe business was solely for the 
benefit of the first defendant, there being 
no partners in the business Exhibit VII 


(8) ro Ind. Cas. 126; 35 M. 592; 9 M. L. T, 
459 i 21 M. Je 1.4255. (rt) 1 M, W.N. 371. | 
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states that the persons who bid for the 
tight to sell opium in 38 villages were 
merely benamidars and bid for the first 
defendant. The agreement proceeds as fol- 
lows :—'‘Therefore, you may lease out 
the said shops as you please and vend the 
opium. Because of the said shops standing 
in our names we shall always be ready to 
sign any papers you might require to be 
signed by us in connection therewith for 
any purpose at your request. We shall 
not claim any remission whatever from you 
forthe same. Further, you shall yourself 
recover the profit or loss accruing from the 
trade of the said 38 shops as you please 
and we shall have nothing to do therewith. " 
As the partnership for 1917—1918 was 
illegal and as thebenam: purchase by thefirst 
defendant in 1918—-rgr9 was also illegal, 
it is clear that the first defendant cannot 
make the other co-parceners liable. Jt 
is not open to one co-parcener to enter into 
illegal transactions and to saddle the other 
co-parceners with the loss arising from 
them especially where it is not shown 
that the other co-parceners consented to 
it. 

It is argued by Mr. Rangachan that, 
whatever may be the, rights of third 
persons, as between co-parceners themselves 
the first defendant cannot be called to 
account for the monies he spent on this 
business, because it will really be calling him 
to account for his past transactions. NO 
authority has been cited for the propos?tion 
that the immunity of a manager to account 
for his past transactions entitles him to 
enter into illegal transactions and use joint 
family properties for the purpose, We 
think it will be gross misconduct suffcient 
to entitle the co-parceners to require the 
managing member to bear the loss incurred 
in such transactions and to put back in 
the family any money that he may have 
taken out of the family for stch.transac- 
tions. Both on the ground that the busi- 
ness was unatffhorised and that it was also 
illegal, we are of opinion that the decision 
of the Subordinate Judge is right. In 
taking an account of the joint family prop- 
erties, the first defendant will pay the 
plaintiff one-half of the monies of the joint 
family which he has used for the opium 
business. The opium business for 1917 
— 1918 and 19181919 will be treated as the 
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sole separate property of the first defendant, 
he being entitled to the profits, if any, 
and liable to bear the loss. 

As regards the choultry started by Gangi 
Reddi, there is little doubt on the evidence 
that it was started by him with the ap- 
proval of his two sons. In his deposition 
given on the 16th October 1903 Gangi 
Reddi states: “I endowed a choultry 
at Samarlakota for Rs. 10000. I gave 
a leasehold right of the annual value of 
Rs. 1,200 for 25 years for a Chatram in my 
village. My son asked me to endow the 
Chatram for lame and blind people with 
the interest accruing on Rs. 10,000 funded 
capital. I am going to do so hereafter. "' 
In his second Will, Exhibit a, dated the 
13th day of May r906, he states: “From 
after my death, interest accruing on a sum 
of Rs. 10,000 shall be paid once a year for 
the Dharma Chatram (charity house) situ- 
ate ‘in Gollala Mamidada.” In his third 
Will, Exhibit Ib, dated the 8th of October 
1913, he states that he advanced a loan to 
Muchilika Appalaraju and others of Chen- 
gondapalli and tooka weufructuary mort- 
gage of Chengondapalli and its hamlets 
which form a Muttah and continues as fol- 
lows: “The net profits realised from the 
said Muttah annually I have been giving 
away for the expenses of feeding etc, of 
the choultry which I built in Gollala Mami- 
dada and have been making credit and 
debit entries accordingly in the acccunts 
also. So long as the said Chengondapalli 
Muttah is in our possession according to 
the term, the net profits annually realised 
therefrom shall be paid for the expenses 
of the said choultry even after my death 
and Bulli Tammi Reddi shall look after 
the whole management needed for it, 
Besides this, the interest that may annua’. 
ly be realised on a sum of Rs. ro,ooo 
out of my own funds shall either be spent 
to meet the expenses of the charity choul- 
try at Gollala Mamidada once a year or 
shall be kept in deposit for the said pur- 
pose." It appears from the accounts that 
the income from the Muttah was utilised for 
the expenses of the choultry from the date 
of its opening. The evidence shows that 
there was a dedication of the income from 
the Muttah for the purpose of the up-keep 
of the choultry and we see reason to 
doubt the truth of the statement 
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made by Gangi Reddi in his deposition 
given so early as 1903, already referred to, 
that he had already given the leasehold 
right he had in the Muttah as an endowment 
for the choultry. The Subordinate Judge 
upholds the provision in. the Will regarding 
the setting epart of Rs. r0,000 as funded 
capital for the choultry but thinks that 
the dedication of the income from Chengon- 
dapalli Muttah, which is also referred to in 
the same Will,is not binding on the plaint- 
iff. He observes : “there is no doubt of 
the fact that in the Chengondapalli Khata 
the income was being shown as having been 
taken on to the account of the choultry 
in the account-books maintained during 
the time of the late Gangi Reddi.” Re- 
lying on the decision iu Govinda Doss v. 
Rajah Venkata Perumal (9) he is of opinion 
that the mere fact that the income was 


used by Gangi Reddi is no ground for. 


holding that there was a dedication of the 
corpus. It is, however, clear on the find- 
ings of the Subordinate Judge that Gangi 
Reddi and his sons were members of an 
undivided family and that the trade carried 
on by Gangi Reddi was a joint family busi- 
ness in which the father and the sons were 
interested. 'The Will executed by Gangi 
Reddi by itself cannot bind the plaintiff 
but the contention for the appellants is 
not based on the Willbut on an anterior 
dedication by Gangi Reddi and the Willis 
only used as evidence of dedication. There 
seems to be no adequate reason for disbe- 
lieving the statement made by Gangi Reddi 
so long ago as 1903 that he had endowed 
the choultry with the income of Chengon- 
dapalli Muttah, especially as the account 
books also support his statement, So far 
as the dedication is concerned, no document 
is necessary. We need only refer to Pallayya 
v. Ramavadhanulu (ro) and Ramalinga 
Chetity v. Sivachidambaram Chetty (11). We 


are of opinion that the income from Chen- 


gondapalli Muttah was dedicated to the 
choultry and that it is not joint family 
property liable for partition. 

The next question is as to the marriage 
expenses of the first defendant’s son and 


(9) 26 Ind. Cas. 537; 27 M. L. J. 195. 
(10) 13 M. L. J. 364. 
(11) 49 Ind. Cas. 742; 42 M. 440; 9 L. W. 

224; 25 M. L. T. 253; 36 M. L. J. 575; (1919) 
M, W. N. 426. ; 
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daughter. So far as the daughter is con- 
cerned, the Will of Gangi Reddi directs 
that a sum of Rs. 1,000 should be given for 
the purpose of making jewels for her. She 
is clearly entitled to the expenses of the 
marriage being provided for out of the 
joint family funds and, having regard to 
the status of the family, we are of opinion 
that a sum of Rs, 3,000 should be set apart 
for the expenses of her marriage in addi- 
tion to the sum of Rs. 1,000 provided for 
jewels. 

As regards the marriage expenses of the 
2nd defendant, no claim was made in the 
written statement for any such provision. 
No issue was raised on the point. The 
only: point raised was as to the setting apart 
of Rs. 2,000 for jewels to be made for the 
girl he might marry as to which provision 
was made in Gangi Reddis Will. "This 
has been allowed. The question as to the 
provision to be made for his marriage ex- 
penses was raised for the first time by Mr. 
Rangachari during the course of his argu- 
ment. Under these circumstances we are 
not prepared to go into the question and 
direct any provision to be made. 

As regards the jewels which form the 
subject-matter of the roth issue and which 
are claimed by the first defendant, we 
think the Subordinate Judge was right 
in deciding against the 2nd defendant. 
He set up the case that some jewels were 
pledged by strangers with the family and 
some were lent to the family by others, 
He offered to file a list stating which jewels 
were pledged and which jewels were lent 
but did not do so. It is not proved that 
the jewels are the jewels of the first 
defendant's wife, and we do not think 
that, having regard to the contentions 
raised by the first defendant, he should 
now be given an opportunity of adducing 
evidence that the jewels belong to his wife, 
a case which was never set up by him in 
the written statement or at the time of 
trial in the lower Court. 

This dispeses of all the.points raised 
in appeal. The decree of the lower Court 
will be modified in the light of the above 


observations. As the appellants have failed 
substantially, they will pay respondent’s 
costs. DEM 
Degree modified, 
4. Bo 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
First CIVIL APPEAL No. 84 oF 1920. 
January 9, 1922. 
. Present -—Mzr. Hallifax, A. J. C. 
MOHANLAL—DEFENDANT—APPELLANT 
.. UVEFSUS 

R. B. Gm BISHESHWARDAS DAGA 

—PLAINTIFF—RESPONDENT. 

Contract. Act (I X of 1872), s. 23— Contract with 
alien enenvy— Invalidity — Test — Contract for sale— 
Delivery of goods—- Breach of contract. 

When considering questions arising with anu 
alien enemy it is not the nationality of a person 
but his place of business during War that is im- 
portant. An Indian carrying on business in 
an eneniy's country is treated as an alien enemy 
in considering the validity or invalidity of his 
commercial contracts. Again, the subject oi a State 
at War with this country but who is carrying on 
business here or in a foreign neutral country is not 
treated as an alien enemy : the validity of his con- 
tracts does not depend on his nationality nor even 
on what is his real domicil but on the place or 
places in which he carries on his business or busi- 
“nesses. P. 344, col. 2.] 

Schaffenius v. Goldberg, (1916) 1 Ke B.' 284; Ss 
L. J. K. B. 374; 11 L. T. 949; 60 S. J. 105; 32 T. 
L. R. 133, Casseves v. Beil, (1799) 8 T. R. 166; 101 
E. R. 1325, Porter v. Freudenburg, (1015) 1 K. B. 
857; 84 L. J. K. B. 1001; 112 L. T. 313; 20 Com. 
Cas. 189; 32 R. P. C. 109; 59 S. J. 216; 31 T. L. R 
162, Janson v. Dreifonieim Consolidated Mines, 
(1902) A. C. 484 at 505; 71 I, J. K. B. 857, 87 L. 
T. 372; 3x W. R. 142; 7 Com. Cas. 268; 18 T. L. R. 
796, referred to. 
. Where under a contract for sale the seller is to 
deliver the goods, “within two years from date in 
about equal monthly quantities," the essential 
.thing is the delivery of the goods within the two 
years, the words referring to the monthly deli- 
veries being nothing more than a statement of the 
times of delivery which would be convenient, and 
in case of the non-delivery of the goods, there is 
no breach of the contract till the expiry of the two 
years [p. 345, col. 1.] l 

Appeal against the decree of the First 
Sub-Judge, Nagpur, in Civil Suit No. 14 
of rgr8, dated the 21st June 1922, 

Dr. H. S. Gour and Mr. Eracksha, for 
the Appellant. 

Mr. V. Bose; Sir B. K. Bose, Mr. M.B. 
Kinkhede, R. B., for the Respondent. 


JUDGMENT.— The main. defence set up 
in this and the.two connected cases, was, 
that the contracts which were transferred 
to the. plaintiff were all void, because the 
persons with whom they were originally 
made by the defendants were alien enemies, 
so that one, that of Lakhsman Lele, 
having .been made before the War was 
avoided when War broke out and the other 
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two having been made during the War’ 
were void ab. initio. In’ Schaffemus v. 
Goldberg (1) Younger, J., applied to the 
defence in the case the description in 1790 
by Lord Kenyon, C. J., in Casseres v. Bali 
(2) of a similar defence as “ an odious plea," 
and there were circumstdnces in both 
those cases making the plea much less 
hateful than the defence here set up. It 
is songht to use it here against a British 
subject, to whom the contracts were as- 
signed by the Government for valuable 
consideration with the full agreement of 
the defendants, who treated them at tke 
time and thereafter as valid. and binding 
and never thought of them as anvthing 
else till they were sued for breach of them. 
1 do not consider it necessary to discuss 
the matter beyond mentioning the’ passage 
in paragraph 683 of Volume 1 cf Halsbury's 
Laws of England (cited by the learned 
Counsel for the appellant in all three cases 
as supporting the defence ‘but actualiy 
demolishing it), the judgment of Ycunger, 
J., in Schaffenves v. Goldberg (I) (loc cs.) 
and the judgment in Porter v. Preudenburg 
(3) in the Court of Appeal by Lord Readirg, 
C. J., Lord Cozens-Hardy, M. R., and Buck- 
ley, Kennedy, Swinfen, Eady Phillimore and 
Pickford, L. JJ., and the following passage 
quoted in the last mentioned case from the 
judgment of Lord Lindley in Janson v. 
Dreifontei Consolidated Mines (4): “ When 
considering questions arising with an alien 
enemy it is not the nationality of a person 
but his place of business during War that 
is important. An Englishman carrying on 
business in an eneimy's country is treated 
as an alien enemy in considering the valj- 
dity or invalidity of his commercial con- 
tracts. Again, the subject of a State at 
War with this country but who is carrying 
on business here ‘or in a foreign neutiai 
country is not treated as an alien enemy; 


.the validity of his contracts does net 


depend on his nationality nor even on what 


(1) (1916) TK, B. 284; 85 


L. J. K. B. 
113 I. T. 949; 609. J. 105; 32 Ti R. 13 SAN 

(2) (1799) 8 T. R. 166; .ox E. R. 1325. 

(3) (1915) 1 K. B. 857; 84 L. J. K. B. rocr; 
112 I, T.: 513; 20 Com. Cas. 189; 32 R. P. C 
109; 59 S. J. 216; 31 T L, R. 162. 

(4) (1902).A. C. 484 at p. 505; 71 I. J. K. B 
857; 87 L. T. 372; 51 W. R. 342; 7 Com. Car, 


268; 18 T, I, R. 796. 
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is his real domicil but on: the place or 
places in which he carries on his business 
Or businesses." | 

2. We have now to consider the par- 
ticular case in which Mohanlal is the de- 
fendant, Inregard tothe validity of the 
contract as made with an alien enemy, 
it does not now concern us to enquire whe- 
ther the contract of the 4th January 1916 
between Mohanlal and Messrs. E Ettlinger 
and Co. (Exhibit P-r) was a renewal 
or transfer of a contract of the 3oth of 
January 1913 between one Ramadhar and 
Messrs. Schroder Smidt & Co. (Exhibit 
D-19) or was entirely separate from it. 
The assertion that they were separate 
is relied on by Mohanlal in support of his 


claim to a set-off of Rs. 766-12-0, which: 


sum was deducted by Ettlinger’s from the 
price of his first delivery against an advance 
payment made by Schroder Smidt’s to 
Ramadhar. It is clear that he acquiesced 
in this deduction, even if he did not actu- 
ally agree to it. He himself alleges that 
he protested only once and that verbally, 
and even this allegation is disproved. The 
only evidence in support of it is the depo- 
sition of the defendant himself and it is 
denied by Radhe Shiam Wahi, the Manager 
of Ettlinger's, who has no motive for tell- 
ing us anything but the truth. 

3. We are concerned only with the con- 
tract with Ettlingers, Mohanlal agreed 
thereby to deliver 2,000 tons of Kheri 
manganese ore containing a minimum of 
48 per cent. of metallic manganese at 
Rs. 6-8-0 a ton “ within two years from date 
in about equal monthly quantities.” This 
contract was assigned to the plaintiff on 
the oth of December 1916, no deliveries 
having been made till then, so that there 
had been eleven defaults in making 
deliveries in “ about equal monthly instal- 
ments." Imay say atonce that the words 
quoted above as to the time of delivery 
seem to me very clearly to import that 
the essential condition was that deli- 
very of the whole 2,000 tons was to be made 
within two years, and the words referring 
to the monthly deliveries were nothing more 


than a statement of the times of delivery. 


within those two years, which, if possible, 
would be most convenient to Loth parties: 
One twenty-fourth of 2,coo is 83.33 but 
if the seller had delivered. only 43.33 -tons 
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in any particular month the buyer could: 
not have sued’ him for the balance of forty 
tons until the expiry of the two years. 
This disposes of the pleas that have been 
raised that the transfer of the contract to 
the plaintiff was, in respect of the previous 
eleven months, a transfer of nothing but 
an actionable claim for damages for breach 
of contract. The fnding also has a bear- 
ing on the question, to be discussed here- 
after, of the rates at which the damages 
must be assessed. 

4. The next pointis the exhaustion of 
the Kheri mine. I cannot agree with the 
learned Subordinate Judge in thinking 
that the deposition of the Mining Expert, Mr. 
Jenkins, (D. W. No. 3) proves conclusively 
that the area was never capable of yielding: 
more than a few bundred tons of ore. Mr. 
Jenkins naturally refrains from giving any 
definite opinion as te the quantity of ore 
that had been taken from the mine in ‘the 
past, and such a statement of opinion would 
require to be supported by facts observed 
later before it could be of anv great value. 
But, as the learned Judge points out, even 
if the mine never could have produced any 
thing like two thousand tons, the defend- 
ant is no less liable to' compensate the 
plaintiff, It is urged that the existence 
of an express condition in the contract 
in one of the two conuected cases that so 
much cre is in the mine implies neressarily 
that £he same condition existed in this 
contract. Its being expressly stated in 
the other contract is only additionel evi- 
dence of its absence from this contract 
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Iu his two letters of rgth December rgr6 
(Exhibits P-rg and P-28) the defendant 
expressed his willingness to carry out the 
contractonacertain condition totally un- 
connected with the exhaustion of the mine 
which he never mentioned.: Even as late 
as 4th February 1918 his Pleader iw a lete 
ter to the plaintiff only said that the mine 
was very pootein ore, not thaf it was ex- 
hatsted or even getting exhausted. And 
the defendant, when examined as a witness 
on ite 18th 2f December rgr8, said it was 
stili being worked “up to three or four 
months ago”, that is, up to August or 
September 1019, 

5. Tte price of ore which is t» be taken 
as the basis of the damages is fo.nd bv 
the: lower- Court - to be Re Bän for-1927 
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and Rs. 8-8-0 for 1918 which gives an average 
of Rs. 8-5-0 over the two years. The 
appellant urges that it should be Rs. 6-2-0 
at the most, and the respondent has filed 
a cross-objection in which he asks that 
it should be raised to Rs. 9. I may remark 
that to ask the Court to believe that for two 
years the defendant refrained from delivering 
manganese ore at Rs. 6-8-0 to the plaintiff 
when he could not possibly get that price 
elsewhere, is no compliment to its intelli- 
gence. The learned Subordirate Judge 
has tried to arrive at an average rate for 
the whole of the period during which the 
deliveries were promised,. but the method 
is -obviously faulty. A small number of 
prices prevailing on isolated, irregularly 
scattered dates in each year are added to- 
gether and the total of them is divided 
by the number of them. The price 
for all we kncw may have varied from day 
to day ard the only way to arrive at a 
correct average would be te divide the total 
of the prices for each day in the whole year 
by the number of days. But to take the 
average price for the year is to assume that 
the defendant was bound to deliver the ore 
in equal quantities at regular periods during 
the year. This, as has already been 
found, be was not bound to do. He was 
bound to ‘deliver the whole quantity by 
the 3rd of January 1918 and there was 
no breach of the original contract til) that 
date. It is, however, quite clear that the 
time for the performance of the contract 
was extended by agreement of the parties. 
The defendant's own letters show that at 
least up to March 1918 he was offering to 
complete the contract and that the plaint- 
iff agreed to this. When exactly it was 
regarded as finally broken it is impossible 
to say, but it was certainly in existence 
up to March 1918, and there was no evi- 
dence to show that it was extended beyond 
that. The basis of the damages the plaint- 
iff is entitle* to get is, therefore, the price 
at which he could have sold the ore in March 
1918, The evidence on this point is meagre. 
There is a contract filed as Exhibit P-64 
in which the buyer agreed on the rst 
of March 1918 to pay Rs. 9-4-0 a ton for 
3,000 tons to be delivered within a month, 
and Mr. W. H. Clarke (P. W. No. 5), an ex- 
tensive buyer, states that the average rate 
during-I9I7 and 1918 was between Rs, 9 and 
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Rs. 9-12-0. On this evidence which is ali 
there is I find that the price obtainable 
for 48 per cent. ore in March 1918 when 
the contract was finally broken was not 
below Rs. 9 a ton. 

6. No reason whatever was advanced 
for disallowing the interest on the amount 
awarded as damages, which the decree of 
the lower Court has granted at 6 per cent. 
per annum from the date of the institution 
of the suit till payment, To say that 
interest cannot be allowed on damages 
because interest can itself only be allow- 
ed as damages is not to advance a 
reason but to make an incorrect and almost 
meaningless ‘assertion. The sum due 
to the plaintiff as damages then is 
Rs. 4,995-6-3, and this wil be substituted 
for Rs. 3,821-9-6 in the decree of the lower 
Court. The wording of the order in regard to 
interest gives the plaintiff interest on costs 
as well as damages from the date of the 
suit. The whole of the costs of the appeal 
and of the cross-objection wil be paid 
by the appellant. Costs in the lower 
Court will be paid according to the 
success and failure of the parties, which 
is in the proportion of five to one, 
and interest at 6 percent. per annum will 
be paid, on the amount of damages from 
the institution of the suit, and on the 
balance of costsin the lower Court payable 
to the plaintiff from the date of the decrea 
of that Court, and on the plaintiff’s costs 
in this Court from this date, in each case 
to the date of payment. 

N. H. Order accordingly. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL NO. 33 OF 1920, 
December 9, 1920. 
Present:-—-Sir John Wallis, Er Chief 
Justice, and Mr. Justice Ramesam. 

S. V. SIVARAMA AIYAR—DEFENDANT— 
APPELLANT 
YEN SUS 
K. M. SUBBIAH & SONS-——PLAINTIFFS-— 
RESPONDENTS. 

Vendor and purchaser— Construction of contraci-— 
Non-liability for late shipment-— Tender of goods 
priced higher than contract price, validity ot et, 
diation of contract. 


Plaintiffs entered into a contract with defendants 
for sale of certain goods which they were to import 
from outside India. The agreement between them 
incorporated the terms and conditions of the 
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contract between the plaintiffs and their vendors 
by which the latter were relieved from 
liability for  non-shipment owing to ' speci- 
fied causes and the plaintiffs were not entitl- 
ed to cancel the contract on account of late ship- 
ment if not exeeding 3 months. The contract be- 
tween plaintiffs and defendants provided 
that the defendants were to take delivery of the 
goods as and when received by the plaintiffs and 
that the plaintiffs would not be liable for non-ship- 
ment or late shipment. Inasuitfordamages by 
plaintiffs for non-acceptance ‘of goods delivered 
more than 3 months after date: 

Held, that the plaintiffs’ contract with defendants 
imposed on the latter a liability to accept the goods 
whenever they were received by the plaintiffs with- 
out reference to the date of shipment and disen- 
titled them to raise any objection on account of 
late shipment. [p. 348 col r.] i 

A tender of goods priced higher than at the 
contract price is not a performance of the contract 
and it is immaterial that the wrong tender was due 
to a slip on the part of the sellers. [p. 349, col. 1.] 

Bowes v. Shand, (1877) 2 A. C. 455; 46 L. J. Q. 
B. 561; 36 L. T. 857; 25 W.R. 730, distinguished. 

A statement by a buyer refusing performance of 
a contractiu the case of a latedelivery of the goods, 
coupled with a demand for further information 
with a promise to send a final answer about the 
time of delivery, does not amount to a definite 
repudiation of the contract, so as to debar him 
from subsequently raising a plea that the seller did 
not perform his own part of the contract. [p. 348, 
col. 2.] 

Braithwaite v. Foreign Harwood Company, (1905) 
2 K. B 543; 74 L. J. K. B 688; 92 L. T 637; 10 Com- 
Cas. 189; 10 Asp. M. C. 52; 2x. T. L. R. 413 and 
Consorzio Veneziano Di Armamento Navigazione v. 
Novrthwnberland. Shipbuilding Company, (1919) 88 
L. J. K. B. 1194; 121 L.-T. 628, referred to. 

Appeal from the judgment and decree 
of Mr. Justice  Coutts-Trotter, dated 
22nd January 1920, passed in the exer- 
cise of the Ordinary Original Civil Juris- 
diction of this Court. 

Mr. A. Krishnaswamy Aiyar, for the Appel- 
lant. 


Mr. V. V. Sreenivasa Atyangar, for the 


Respondents. 
JUDGMENT. ; 

Wallis, ©. J.—This is an appeal 
from the judgment of Coutts-Trotter, J., 
awarding the plaintiffs damages for non- 
acceptance of goods sold. The contract 
provides for the sale of 20 bales “Home 
Shipment May-July 1916 (our contract 
price Rs. 35-7-0)’’ and for five bales “Home 
Shipment February, March and April 1918 
(our contract price Rs. 34)” and that on 
atrival, the defendants are to be advised 
and to pay and take delivery. There is a 
provision that the other terms and conditions 
are in accordance with Messrs. W, A, Deard- 
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sell’s contract," Messts. Eeardsell being the’ 
importers and vendors to tue plaintiffs," 
Under Beardsell’s contract, each instalment 
is to be treated as a separate contract, and 
Messrs. Beardsell are relieved from liability 
for nou-shipment owing to any of the causes 
specified and buyers are not to be entitled 
to cancel the contract owing to delay caused 
by any of the specified causes, ‘‘provided 
that such delay in shipment shall not 
exceed three months." “The buyers also are 
debarred from objecting to the goods being 
shipped prior to the contract. Itis in the 
light of these provisions of Beardsell’s con- 
tract that we have to construe the additional 
provision in the contract between the plain- 
tiffs and defendants in the following terms : 
"Please note that you have to take delivery 
of the goods as received by us and we are 
not responsible for late shipment or non- 
shipment of the goods, or part of the goods." 
The learned Judge in effect held that this 
sentence, read as a whole, imposed upon 
the defendants a liability to take the goods, 
as and when received by the plaintiffs with- 
out referring to the date of shipment. Mr. 
Krishnaswamy Aiyar has contended before 
us that this construction is wrong; thatthe 
sentence must be read as two separate sen- 
tences; that the second part of the sentence 
merely relieves the plaintiffs from liability 
to a suit for damages for the late shipment, 
and that the first part of the sentence only 
obliges the defendants to take the goods, 
if they were shipped in time, or come- 
within the clause as to late shipment in 
Beardsellscontract. This, however, has ai-. 
ready been provided in an ealier part of the 
contract. Then he suggested that these 
words were put in to oblige the defendants 
to accept the instalments as they arrived; 
but this they were already bound to do 
owing tothe provision to that effect in Beard- 
sell's contract. "The result is that, read in 
this way, the first part of the sentence is: 
mere surplusage and adds nothing to the 
contract. This goes to show that the sen- 
tence should be read as a whole and not as 
containing two separate and independent 
provisions. Reading it as a whole and in 
the light of the uncertain conditions which 
prevailed in February 1918, the date of the 
contract, and the fact that to the defendants' 
knowledge the plaintiffs were not importing 
the goods themselves, but were purchasing. 
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them from Messrs. Beardsell, I think the 
natural business meaning of the sentence 
is that the defendants were to take delivery 
of the goods as they were received -by the 
plaintiffs who were not to be responsible 
for late shipment ; not only in the sense that 
they were not to be liable in damages. but 
also-in the sense that they were not to be 
liable to have the goods rejected on the 
ground of alleged late shipment. It would, I 
think, be making the plaintiffs responsible 
within the meaning of the sentence for late 
shipment to hold that such late shipment 
would entitle the defendants to cancel the 
contract and throw the goods back on to the 
plaintiff's hands. I think the effect of the 
sentence was to oblige the defendants to 
accept the goods as they were received by 
the plaintiffs. and to disentitle them 
to raise objections on the ground of 
late shipment. Mr. Krishnaswami Atyar 
argues that this construction virtually does 
away with the provision specifying the time 
of shipment, but it still remains true that the 
goods were “May-July 1918” and “ Feb- 
ruary, March and April 1918” shipments in 
the sense that  Beardsell & Co., had 
contracted for such shipments with the 
Home shippers and with the plaintiffs, who 
again had contracted with the defendants, 

hough the uncertainties of the time made it 

impossible to guarantee the exact perform- 
` aace of this particular stipulation and 
necessitated the provisions waiving insistence 
on a strict compliance with it. 


As regards 6 out of 25 bales, the defendants 
` in their written statement set up that the 
tender was not according to the contract, 
because the bales tendered had been pur- 
chased by the plaintiffs from Messrs. Beard- 
sell at prices different from those named in 
the contract. The plaintiffs in this Court 
sought to rely on a provision in Beardsell's 
contract thet such contentions must be 
considered wetived if not taken within one 
month after arrival. If the plaintiffs intend- 
ed to rely on the ground in answer to the 
defendants’ plea, they should have filed an 
additional written statement, or at least 
taken an issue on the question. As itis, we 
cannot allow the plaintiffs to take the point 
for the first time in appeal. The plaintiffs 
also raised the contention, which the learned 


Judge upheld, that it was not open to the. 
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defendants to raise this contention for the. 
first time in the written statement, when 
they had already wrongfully repudiated 
the contracton ancther ground which 
has failed citing Bratthwatte v, 
Foreign Hardwood Company (1). We are 
not, however, satisfied that the defendants’ 
letter of the Ist May 1919, which is relied 
on for the plaintiffs, can be said to amount 
to a definite repudiation of the contract. - 
Though the defendants talk of refusing to 
perform, if the shipment turns out to have 
been late, they ask for further information 
and speak of sending a final answer when 
it arrives. I am not satisfied that the letter 
amounts to a clear repudiation, such as is 
required in accordance with the decision 
in Consorzio Veneziano Di Armamento Navi- 
gazione v. Northumberland Shipbuilding 
Co. (2). The rule in Braithwatte’s case (X) 
is, therefore, inapplicable. The mistake 
inthe tender was due to the slip on the part 
of Messrs. Beardsell and the matter could 
have been set right and a due tender made 
within time, if the plaintiffs’ attention had 
been called to the mistake. Still, the tender 
ot the.6 bales was not according to the con- 
tract, and I think that the defendants 
were not bound to take these bales. 

The only remaining question is as to the 
date which should be taken to be the date 
of breach for the purpose of the assessment 
of damages. As to this, the learned Judge 
finds that the letters conclusively show that 
both parties agreed to treat the contract as 
still capable of performance at a very much 
later date than the tenders after.arrival. The 
correspondence and especially the plaintifis’ 
letter of the 6th March 1919, the statements 
in which were not questioned by tbe defend- 
ants show that the defendants had been 
obtaining extensions of time to take delivery. 
On the r4th March the plaintifis sent to the 
defendants a Vakil's notice calling on them 
to pay and take delivery of the bales within 
two days. It is quite clear that the time for 
performance was extended down to the 17th 
March by mutual consent. The letters of 
the 18th March and 28th March may be 
read esa request for grant of further time, 
but I do not think the plaintiffs can be con- 


(1) (1905)2 K. B. 543; 74 L. J. K. B. 688; 92 L. 
T. 637; 10 Com. Cas. 189; 10 Asp. M. C. 52; 21 T. 
I. Reia: e i 
(2) (£919) 88. La J. K. B. 1194; 121 Ie T. 628, `, 
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sidered to hàve granted any further timé 
beyond the rst April, the date mentioned in 
the plaint, and consider that the damages 
Should be assessed with reference to the mar- 
ket prices as at this date instead of the Ist 
May. The decree will be varied accordingly 
by disallowing the damages as to the 6 bales 
and the case will have to be remitted for 
assessment of damages, unless.the parties can 
agree as they did in the lower Court with 
reference to the rst May. The defendants 
will be entitled to credit.for the amount 
paid on account and to recover any balance 
that may be found due, if the damages are 
less than such amount. The decree will be 
varied accordingly. Parties to pay and re- 
ceive proportionate costs of the appeal. 
Memorandum of objections is dismissed. 

Ramesam, J.—The subject-matter of the 
contract falls (from the point of view of 
plaintiff's performance of it) into three parts: 

1. Five bales consisting of three bales 
tendered by the plaintiffs in their letter of 
18th May 1918 and two by their letter of 
13th June 19168, 

2. Six bales tendered by their letter of 
4th December 1918. 

3. Fourteen bales consisting of ten 
tendered by their letter of 3rd January 1918 
and four, by their letter of 4th March 1919. 
As toitem No. 1 the defendants by their 


letter of 23rd November 1918 intimating 


willingness to pay interest accepted the 
plaintiffs’ offer of performance and there is 
no scope for any argument on their part 
with reference to this item. 

As to item No. 2, it cannot be said that the 
tender of goods priced higher than at the 
contract price is a performance of the con- 
tract and does not come within the rule in 
Bowes v. Shand (3). The fact that the 
wrong tender was due to a slip on the plaint- 
iffs’ part is immaterial. As the plaintiffs 
did not give any reply to the defendants’ 
letter of rst May 1919 but, on the other hand, 
filed their suit on the next day, it cannot be 
considered that the time for the performance 
of the contract was extended beyond rst 
April 1919, to which dete it may certainly 
be deemed to be extended by reason of the 
letter of defendants' Vakil, dated 28th March 
I9IQ. The plaintiffs could have tendered 


(3) (1877) 2 A.C 4555 46 Le J .Q. B 5615 36 L. 


T. 857; 25 W. R 739. 
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goods of the correct description up to rst 
April rgr9 but they did not do so, though. 
they had opportunities of doing so, on 3rd 
January 1919 or 4th March 1919. Nor have 
the defendants refused within rst April 19x9 
to accept goods, so as to make Bratthwaite’s 
case (1) applicable and thus justify non- 
performance on the part of the plaintiffs. 
The pliantiffs did not rely in the Court 
below on any other defence to justify it. 
The plaintiffs are, therefore, not entitled 
to any relief with reference to thisitem. 

The question of the construction ‘of the 
clause relating to late shipment arises only 
with reference to the third item. As to this, 
I agree with the reasons and conclusions of 
His Lordship the Chief Justice in his judg- 
ment just delivered. 

The result is, I agree with the order pro- 
posed by him. Proportionate costs of the 
appeal. 

The memorandum of objections has not 
been argued and is dismissed. 

V. N. V. - Decree varied, 

N. H. 


LAHOKE HIGH COURT. 
SECOND CIVIL APPEAL No. 803 op r921. 
May 16,.1922. 
Present:—-Mr. Justice Broadway. 
CHIRAGH DIN—DrE¥FENDANT— 
APPELLANT 
VErSUS 
MOHAMMAD USMAN KHAN PLAINTIFFS 
AND Musammat PIRAN DITTI AND 


ANOTHER—DEFENDANTS—RESPONDENTS. ` 

Transfer of Property Act (I V of 1882), s. 111 (g) 
—Landiord and tenani—Denial of landlorq's title 
— Forfeiture— Applicability of Act to Punjab. i 

Although the Transfer of Property Act is not. 
in force in the Punjab, Courts in this Province 
are guided by the principles enunciated in the Act. 
[p. 351, col. 2.] 

F. e repudiation of a landlord’s title by a tenant 
works a forfeiture of the tenant’s interest in-the 
land. In order to bring about a forfeiture, how- 
ever, not only must there be a denial by the tenant 
in clear and unmistakable terms, but the landlord 
must do some act showing his intention to deter- 
mine the lease. [p. 352, col. 1.] 

Maharaja of feypore v. Ruanini Pattamahadevi 
50 Iud. Cas. 631; 42 M. 589 at p. 598; 36 M. 
1.552; 29 C. L. J. 528 ; 21 Bom. 
(1919) M. W. N. 271; 23 C. W. N. 889; 
26 M. L. T 16; 10 L. W., 381 (P. C), relied upon. 

The mere assertion of a title as owner by a person. 
having rights in land of a very substantial kind 
should not necessarily be treated as denial of the 
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title of a landlord whose rights are of an attenu- 
ated character. The denial itself must be in clear 
unmistakable terms. fp. 352, col. 1.] 

Kolangorath Raman Nayar v Kannoth, 31 Ind. 
Cas 184;2L. W. 941; (1915) M. W. N. 793, relied 
upon. 

Denial of a landlotd's title in the pleadings of a 
suit may work forfeiture of the tenant’s interest, 
but the denial cannot he taken advantage of in 
the same suit so as to eject the tenant. Dn 357, 
col. 1.] 

Maharaja of Jeypore v. Rukmini Pattamabadevi, 
50 Ind. Cas. 631; 42 M. 589 at p. 598; 36 M. L. J. 
543; 17 A. L. J. 552; 29 C. L. J. 528; 21 Bom. 
L. R. 655; (1919) M. W. N. 271 ; 23 C. W. N. 889; 
26 M. L. T. 16; 10 L. W. 381 (P. C.), relied upon. 

Second appeal from the decree of the 
District Judge, Jullundur, dated the r7th 
February 192I, reversing that of the Mun- 
sif, First Class, Jullundur, dated the rth 
May 1920. 

. Lala Tirath Ram, for the Appellant. 

Kanwar Dalip Singh, for the Respondents. 


JUDGMENT.—One Miran Bakhsh was 
indebted to Umar Draz Khan. Miran, 
Bakhsh died and after his death Umar 
Draz Khan obtained a decree against 
Musammat Rabia, widow of Miran Bakhsh, 
for a sum of Rs. 1,140-0-0. 

In exectition of this decree a house was 
attached on the 14th October 1908. There- 
upon one Elahi Bakhsh filed objections 
to the attachment alleging that he had 
purchased the said house from Musammat 
Rabia and that it was, therefore, not liable 
to attachment in execution of the decree 
in favour of Umar Draz Khan. This 
objection being allowed Umar Draz Khan 
instituted a, suit asking for a declaration 
that the said house was liable to attach- 
ment in execution of his decree and obtained 
a decree in his favour on the 4th December 
1915, Before the house was brought to 
sale, however, one Mohammad Usman Khan 
came forward on the 22nd November 1916 
objecting to the sale of the site which he 
alleged belonged to him. His objection was 
dismissed on the ground that it had been 
made many years after the original attach- 
ment. He thereupon instituted a suit asking 
for a declarátion that he was the owner of 
the site and that only the malba was liable 
to attachment. On the 27th July 1917 a 
decree was passed in his favour declaring 
that he was the owner of the site but at 
the same time declaring that the malba 
and the right of residence were liable to 
attachment and sale. This decree was 
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Confirmed on appeal by the District Judge 
on the 19th of November I917. 

On the 8th October 1919 the said house 
was sold by public auction exclusive of the 
site and was purchased by one Chiragh 
Din for Rs. 4,150-0-0. Chiragh Din 
obtained possession of the house. ' 

On the 3rd December 1919 Mohammad 
Usman Khan instituted the suit out of 
which this appeal had arisen claiming to 
be entitled to eject the defendants, who 
were Piran Ditti, widow of Umar Draz 
Khan, and Musammat Rabia and the 
auction-purchaser, Chiragh Din. He based 
his right to eject on the allegation that 
in the declaratory suit which was decreed 
in 1917 Musammat Rabia had denied his 
(the plaintiff's) title in the site and set up 
her own proprietary right in it, thus 
forfeiting the lease and rendering herself 
liable to ejectment. 

On behalf of the auction-purchaser, 
Chiragh Din, it was contended that in the 
declaratory suit of 1917 it had specifically 
been held that the right of residence and 
malba were liable to be sold and that he 
had purchased these at an  auction-sale 
and was not, therefore, liable to ejectment. 
The Trial Court dismissed the plaintiff's 
suit accepting Chiragh Din’s contention. 
Against this dismissal Mohammad Usman 
Khan appealed to the learned District 
Judge who held that Musammat Rabia 
having denied the plaintiff's title and set 
up her own had lost her right to the tenancy 
and that, therefore, Chiragh Din was liable 
to ejectment as he could not purchase more 
than the rights Musammat Rabia had in 
the house. Mohammad Usman Khan’s suit 
was accordingly decreed, Chiragh Din being 
given three months in which to remove 
the materials. 

Against this decree the defendants have 
come up to this Court in second appeal 
through Mr. Tirath Ram and I have heard 
Mr. Dalip Singh on behalf of the plaintiff. 

In the plaint it is averred that the for- 
feiture of the tenancy took place owing 
to the denial of the plaintiff’s title by 
Musammai Rabia in the declaratory suit 
decided in 1917. A referenceto that dec- 
laratory suit shows that in paragraph 2 
of the plaint it was stated that the plain- 


tiff was the owner of the site and that 


Miran Bakhsh and after him Musammai 
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Rabia were tenants (raiyat) qua the site 
under plaintiff. In her written statement 
in that case Musammat Rabia, referring to 
paragraph 2 of the plaint, stated that she 
was ignorant of what was therein alleged 
and added that her husband had erected 
the house in question at a cost of Rs. 15,000 
and that the family had been in possession 
of the said house ever since bataur malik 
and that there was no written raiyat nama. 
Prior to the settlement of issues the state- 
ment of JAMusammai Rabia’s agent, her 
brother, was recorded and he there stated 
that Musammat Rabia was the owner and 
not a tenant of the plaintiff. Mr. Tirath 
Ram for the appellant contended that as 
a matter of fact Musammat Rabia, if she 
had denied the plaintiff's title, had done 
so many years before, namely, when she 
bad sold this house to Elahi Bakhsh, and 
De contended that the denial, if any, should 
be taken to date from the deed ot sale in 
Hlahi Bakhsh's favour and the respondent 
must be pinned with knowledge ot it. The 
respondent was not, however, a party to 
that deed of sale nor to the sut which 
Ultimately was filed by Elahi Bakhsh and 
disposed of against him. I am unable to 
see any justincation for holding that he 
must be pinned with knowledge of the 
demai referred to as being evidenced by 
the deed. an the declaratory suit, however, 
the plaintiff says in his plaint that his 
Tignt had been denied prior to suit probably 
ii order to show that he had a cause of 
action and in any case I do not think that 
in that suit he could have sued for the 
eviction of Musammat Rabia (as contended 
by Mi. Tirath Ram), for the declaratory 
suit was the result of his objections being 
overruled by the Executing Court. The 
denial of his title in the declaratory suit 
would not work a forfeiture of which ad- 
vantage would be taken in that suit. I 
am, therefore, unable to accede to Mr. 
lTirath Ram’s contention that the plaintiff 
should have sued for eviction in that dec- 
laratory suit. In this view I am supported 
by the dictum of their Lordships of the Privy 
Council in a case reported as Maharaja 
of Jeypore v. Rukmini Paliamahadeui (1). 


(i) 50 Ind. Cas. 631; 42 M. 589 at p. 598; 
36 M. L. J. 543; 17 A. L, J. 552; 29 C. L. J. 528; 
21 Bom. L. R. 655; (1919) M. W. N. 271; 23 C. 
W. N. $89; 26 M. L. T. 16 p xo L, W. 38r (P. C). 
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Next it was contended by Mr, Tirath 
Ram that, so far as the present appellant 
Chiragh Din was concerned, the sut was 
bad, inasmuch as in the declaratory uecree it 
had specially been declared that the right of 
residence and the.malba were liable to sale 
in execution of the decree in Umar Draz's 
favour. It was urged that, although that : 
decree was finally passed on the rgth Nov- 
ember 1917 the present suit was not insti- 
tuted till December 1919 and that the 
plaintiff's silence for those two years should 
be regarded as a waiver of his right to en- 
force the forfeiture set up, more especially 
as the plaintiff's inaction for that period of 
two years in spite of the explicit declara- 
tion in the decree that the right of residence 
was liable to be sold, had induced Chiragh 
Din to pay a sum of Rs. 4,150, when the 
right of residence and malba were brought 
to sale. As against this Mr. Dalip Singh 
contended that mere inaction or silence 
for two years could scarcely be treated 
asa waiver, inasmuch as the plaintiff had, ' 
under Art. 143 of the Indian Limitation 
Act, a period of twelve years within which 
to sue ior the eviction of the tenant who. 
had denied his title. He further pointed 
out that, as soon as the right of residence 
was sold, 4 e. on the 8th October r919, 
the plaintiff lost no time in taking the 
necessary action to establish his right, that 
the repudiation of a landlord's title is a 
ground of forfeiture is now a recognised 
feature in this country. It has been given 
effect to in the Transfer of Property Act, 
1882, in section 111 (g) and this rule is based 
on tlie English Law as to forfeiture which 
is that a tenant forfeits his holding if he 
denies his landlord’s title in clear unmis- 
takable terms—-vide Muharaja of Jeypore 


v. Rukmimi Pattamahadevi (x). The Trans- 


fer of Property Act is not in force in, this 
Province, but it has repeatedly been held 
that the Courtsin the Punjab will be guided 
by the principles therein enunciated. Sec- 
tion iii (,) is as follows:—‘A lease of 
immoveable *property determines by for- 
feiture, that is to say, ... . in case 
the lessee ...... renounces his character 
as such by setting up a title in a third person 
or by claiming title in himself; and in 
either case the lessor or his transferee does 
some act showing his intention to deter- 
mine the lease." 
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It would appear, therefore, that not only 
must there be a denial of title to bring 
about a forfeiture but the lessor must do 
some act showing his intention to deter- 
mine the lease. The question is whether 
in the present case the landlord expressed 

his intention to determine the lease in 
‘any way or whether his. inaction 

for a period of two years.can be regarded 
as a waiver. ‘This matter is not free from 
difficulty. As pointed out in Kolan- 
gorath Raman Nayar v. Kannoth (2), 
the mere assertion of a title as owner by 
a person having rights in land of a very 
substantial kind should not necessarily 
be treated as denial of the title of a landlord 
whose rights are of an attenuated character. 
The denial itself must be in clear unmis- 
takable terms; In the present case the 
value of the site compared with the value 
of the buildings thereon is exceedingly 
small. The ground rent thereof appears 
.to be practically negligible. There was 
no, vaiyatnama in writing, and in her 
written statement Musammat Rabia stated 
that she knew nothing of the lease set up. 
The plea in her written statement I would 
not regard as a serious denial but would 
treat it more as a denial-of the plaintiff's 
claim in order to put him to proof. The 
subsequent statement by her agent, how- 
ever, appears to me to be a definite 
and unequivocal claim to set up Musam- 
mat Rabia’s title. 

I must, therefore, hold that the landlord's 
title was denied in the declaratory* suit 
and that this denial rendered the tenancy 
liable to forfeiture. But in order to give 
effect to this forfeiture it ‘was necessary 
for the plaintiff to do some act indicative 
of his intention to determine the lease. 


‘ Mr. Tirath Ram did not deny that the 
plaintiff could. sue for eviction within a 
period of r2 years. His contention was 
ihat the plaintiff must be held.to have 
waived’ his right to forfeit the tenancy 
by his-inaction for two years ih spite of the 
decree which declared the right of residence 
liable to sale and thus induced the appel- 
lant to purchase: a: valuable right. 


(2) 31 Ina. Qus. 184; 2 L, We oyrs (1915) M. 
W, N, 793: : y: 
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As I have said above, the matter is not 
free from difficulty but, it seems to me that 
there is some force in Mr. Tirath Ram's 
contention. Plaintiff in his declaratory 
suit had clearly asked for a declaration 
that the site was his and that all what was 
liable to be sold was the malba. The 
decree that was granted was that, although 
the site belonged to the plaintiff and was 
not liable to be sold, the right of residence 
and malba were available to the decree-holder, 
Umar Draz. In spite of this declaration 
the plaintiff took nosteps to evince his inten- 
tion to- determine the lease on the ground 
that it had become forfeited: The right of 
residence and the malba were in due course 
put up for sale in public auction and bought 
in by Chiragh Din and it was not till then 
that the plaintiff thought fit to evince his 
intention to determine the lease. 


In the declaratory suit brought by him 
in 1916-17 Musammat Rabia was impleaded 
as a defendant, and in the plaint it was 
specifically stated that she had denied the 
plaintiffs title. Although it was not possi- 
ble to claim a forfeiture in the declaratory 
suit, the plaintiff could have sued to evict 
Musammat Rabia on the ground alleged, 
viz., her denial of his title, and I think that 
the plaintif must be held to have known 
that Musammat Rabia had denied his 
title prior to the institution of the decla- 
ratory suit, for he definitely asserts this 
fact in the plaint in that suit. This being 
so, it is clear that be fought out.the dec- 
laratory suit with the knowledge that his 
title had been denied by his tenant, and the 
decree passed in his suit to the effect that 
not only the maiba but the right of. resi- 
dence also was attachable in the decree 
against his tenant, should have made him 
more diligent and prompt in indicating his 
intention to determine the lease.. Instead 
of doing this, however, he remained passive ` 
until the right of residence and the malba had 
actually been auctioned and then, and then 
only, did he take any action. .In these 
circumstances it seems to me that the 
appellant, Chiragh Din, can claim, with 
some justification, that he .was induced 
to purchase at the auction-sale by reason 
of the inaction of the plaintiff which led him 
to conclude that the plaintiff had’ no iiten- 
tion of ‘determining the leasé; and that 
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it would be inequitable to allow the plain- 
tiff to take up a different attitude at this 
Stage. 
admission in the plaint in the declaratory 
sitit he was aware that his tenant had denied 
his title. In the course of the said suit 
the said title was again denied by Musam- 
mat Rabia. The decree in the said suit 
clearly declared that the right of residence 
in the house was liable to be sold. ` 

His inaction for two years, therefore, 
was conducive to the belief that he had 
no irteutiou of taking advantage of the 
denial cf his title to determine the lease, 
and it seems to me that there can be no 
doubt that it was under this belief that the 
appellant tendered his bids at the auction. 
Doubtless the plaintiff may, in ordinary cir- 
cumstances have had 12 years within which 
to bring a suit to evict Musammat Rabia, 
but wben his inaction has induced a third 
person to pay large sums of money I think 
it would be inequitable to hold otherwise 
than that tbe rlaintiff had waived his 
right to determine the lease or at any rate 
was estopped irom suing to evict. 

1 accordingly accept this appeal and 
dismiss the plaintiffs suit with costs 
throughout. 

Z K, 
Appeal allowed. 


MADRAS HIGH COURT. . 
ORIGINAL SIDE APPEAL No. 96 oF 1921. 
July 20, 1922. > 
Present.— Sir Walter Schwabe, Kt., 
Chief Justice, and Mr. Justice Wallace. 
Messrs. LOUIS DREYFUS anp Co.— 
‘APPELLANTS ` 
Versus 
R. K. RAJAGOPALA IVER AND 
Bros. AND OTHERS— RESPONDENTS. 
_ Arbitration Act (IX of 1899), ss. 12, 13—Ex- 
fension of time by arbitrators— Notice to parties— 


Misconduct— Remission of awavd—Discretion of 
Court— Appellate Court, interference by, 
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There is no power in the arbitrators to extend: 
their own time after it has expired; but, 
there is power in the Court to extend the time 
under section 12 of the Arbitration Act, even though 
the award has been completed. [p. 354, col. 2.) | 

Where the arbitrators differ and the matter 15 
referred to an umpire, itis the duty of the latter 
to call upon all parties to the reference to attend. 
Failure to give notice to any of the parties amounts 
to legal misconduct, even though the party ‘to 
whom notice is not given had intimated to the 
arbitrators that he did not intend to take part 
in the arbitration. [p. 354, cols. 1 &2.] 

Section 13 of the Arbitration Act leaves a dis- 
cretion to the Judge who hears the case to remit 
an award and the exercise of that discretion should 
not be interfered with on appeal unless there are 
very strong grounds for doing so, or, in other words, 
unless it is clear that the Judge has not exercised 
a judicial discretion. [p. 354, col. 2.] 


Where the misconduct of an umpire consisted 
in not giving notice to one of the parties to attend 
who had previously intimated to the arbitrators 
that they did not intend to take part in the arbitra- 
tion, and it was found that there was nothing in 
theconduct of the umpire to show that he was 
prejudiced in any way or unfit to hear and determine 
the case, and the Trial Court refused to remit the 
award without giving any grounds for its refusal: 

Held, (o that this was a case in which the 
Trial Court should have exercised its discretion by 
remitting the award; [p. 354, col. 2.] 

" (2) that this was a fit case in which the Appellate 
Court should interfere with the exercise of its 
discretion by the Trial Court. [p. 354, col. 2.] 


Appeal from. the judgment and order 
of Mr. Justice Phillips, dated 6th September 
1421, and made in the exercisé of the 
Ordinary Original Civil Jurisdiction of 
the High Court. 


Messrs, Brightwell and Moresby, for the 
Appellants. ; 
Mr. K. Jagananda Iyer, for the Respond- 


ents. 


JUDGMENT. M 

Schwabe, C. J.—This case raises 
very difficult points under the Arbi- 
tration Act. The facts are shortly these, 
Messrs. Louis Dreyfus and Co. entered into 
an agreement in April 1918 with the 
frm of R. K*Rajagopala Iyei*and Brothers, 
which firm consisted of R. K. Rajagopala 
Iyer and Arunachella Iyer. Under that 
agreement the latter firm acted as Dubashes 
for Louis Dreyfus and Co on somewhat ela- 
borate terms contained therein, one of those 
terms being a very full arbitration clause. 
In November 1918 R. K., Rajagopala Iyer 
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was apparently on the point of death, and 
on the 3rd November, heads of. agreement 
were come to between Arunachella Iyer, 
Sundaresa Iyer on the one part, certain 
persons described as sureties on another part 
and Messrs. Dreyfus and Co., the objects 
of the heads of agreement being to povide 
for certain things in the past and for the 
future acting as Dubashes in this country 
for Messrs. Louis Dreytus and Co. Disputes 
having arisen, Messrs. Dreyfus and Co. called 
upon the old firm of R. K. Rajagopala Iyer 
' and Brothers to name an arbitrator and to 
proceed to arbitration. The firm refused 
to do so alleging, as they still allege, that the 
old agreement with the arbitration clause 
has been entirely superseded by the heads 
of agreement which contain no arbitration 
clause and to which also the old firm of R. K. 
Rajagopala Iyer was not a party. Messrs. 
Dreyfus and Co., thereupon acting within 
their rights, assuming that the arbitration 
clause was still an existing valid clause, 
appointed two arbitrators and these two 
arbitrators, acting under the clause under 
the old contract, nominated Mr. Chettie as 
umpire. 
that the time limited by the submission to, 
arbitration contained in that clause for the 
arbitrator's award was allowed to expire 
before any extension of time had been grant- 
ed. Shortly aiter the expiration ot that 
time, the arbitrators purported to extend 
their own time, The arbitrators having 
differed, the umpire took upon himself the 
burden of the reference. No information 
was given to the Dubashes’ firm when the 
arbitrators differed, nor when the umpire 
was going to proceed nor when the umpire 
proceeded to take fresh evidence. An inti- 
mation sufficiently clear had been given by 
the Dubash firm to the arbitrators that they 
did not propose to have anything to do with 
that arbitration. It was sufficiently clear in 
iny judgment for the purpose ot discharg- 
ing the arbitrators from any duty to call 
upon the Dubgshes again to attend but that 
does not apply to the umpire. On those 
facts this award is, in my judgment, bad. In 
the first place, because the time was allowed 
to expire without being extended and, in the 
second place, because the umpire was guilty 
of what is called legal misconduct in chat he 
proceeded to hear, evidence or receive writ- 
tén evidence without informing one of the 
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Unicitunately, it would appear. 
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parties to the arbitration that he was about 
to do so. Aszegards the first point, there 15 
no power in arbitrators to extend their 
own time after their time has expired; but 
there is undoubtedly power in the. Court 
under section 12 of the Indian Arbitration 
Act to extend the time even though the 
award has been completed. Ithink this isa 
proper case for the exercise of that power 
by the Court and we propose to enlarge the 
time for making the award. The second 
point, the legal misconduct of the umpire 
referred to above, has been held by the learn- 
ed judge to be such an error that he ought 
not to exercise his power to remit the award 
but he felt himselt bound to set it aside. 
Now, the words of the Act are that the Cout 
may remit the award leaving the discretion 
to the Judge who hears the case, and that is 
a discretion which has been heid by a very 
high authority, with which I hunibiy agree, 
should not be intertered with on appeal 
unless there are very strong grouuds lor do- 
ing so, or perhaps it might be better put, 
unless it is clear that the learnea juage has 
not exercised a judicial discretion. in this 
case I ask ; "What are the grounas on wluch 
the Judge exercised that discretion." He 
gives none and l can tnd none; and none 
have been suggested. ‘Lhe umpue in this 
case must have been told that tae Duuash ` 
firm was taking no part in the arbitration 
at all, for that was their attitude. l am 
convinced, if he had said he was going on 
with the arbitration or was going to Lear 
evidence, they wouid have taken no nouce 
of it at all. Further, tnere was nothing in 
the conduct of this umpire to show tnat he | 
was prejudiced in any way or unut to hear 
and determine this case aiter giving an Cppor- 
tunity to these persons to be heara ii they 
So desired. |, theretore, think that this is a 
case whére the Judge should have exercised 
discretion by remitting this award to be | 
heard by the umpire; and we propose to 
remit it to Mr. Chettle. lt he is not avail- 
able the proper procedure under the Act 1s 
that there snouid be an application to tue 
Court to appoint a suitable umpire to take 
his place. 

. That still leaves the realiy difücult point 
inthis case and that is, whether this arbli- 
tration clause continues in existence or Wue- ` 
ther it has been taken away by the so-called 
substituted agreement of November. n 


, 
+ 


Vol, LXX] 


INDIAN CASES, ° 


355 


KONDAPALLI LAKSHMINARASYYA V, KONDAPALLI VENKATAKRISHNYYA. 


my judgment the contract of November 
cannot supersede the old contract altogether 
for the simple reason that R, K. Rajagopala 
Iyer was not a party to the new agreement 
at all. His partner, Arunachella Iyer, is a 
party, but he is so on his own behalf and not 
on behalf of the firm. I cannot say that the 
old firm is a party to the new agreement, 
and, therefore, the old agreement continues 
in force. Whether or not the claims made 
under the old contract are good claims is a 
matter which will be one of the chief ques- 
tions which the umpire will have to decide. 
All I can say is that the old contract did not 
come to an end by the new coatract of 
November. All such points are open to the 
umpire to decide and I want to say nothing 
which will in any way fetter his conduct of 
the arbitration or the parties’ conduct before 
him. All such points are open to be taken 
before the umpire and no doubt will be pro- 
perly argued before him. I have little doubt 
that in this arbitration the firm will not 
adopt the same attitude which they have 
adopted in saying: “ We do not think this 
atbitration clause applies and we will have 
nothing whatever to do with it.” As a 
general rule, it is much better to attend an 
arbitration and take points there or apply 
to the Court to stop an arbitration, for the 
attitude that the defendants took up in this 
case of holding aloof altogether has an 
element of danger in it. 

There is one other matter for consideration 
and that is the question of costs. At the 
present time this award is bad and, as I have 
already stated Messrs. Dreyfus and Co, 
are receiving indulgence from the Court in 
having the matter revived by a remission 
of the award to the umpire. In those cir- 
cumstances I think that they themselves 
are to blame and must pay the costs 
of the motion and of the appeal. The time 
for the making of the award will be extended 
by six months from this date. . If Mr. Chet- 
tle is not available proper steps will be taken. 
I do not want to be understood to hold that 
the document of the 3rd November was not 
a concluded contract between the parties, 
That is a question for the umpire to deter- 
mine, It has not been proved before us to 
be a contract to which the respondents in 
this appeal were parties. 

Wallace, J.—I agree. I am clear that 
the old firm on which the notice of arbitra- 


tion was served could not resist an appeal to 
arbitration merely because one member of it 
has signed on his own behalf, while his part- 
her was alive, the new agreement. I agree 
with the learned Chief Justice that the quese 
tion whether the contractual obligations of 
the old firm under the old agreement have 
been discharged or superseded by the 
new agreement, is a matter not for 
this Court at present to settle, but 
for the arbitrators, and’ it is better 
to make no further pronouncement on 
this point. I agree that the award 
should be remitted on the terms and the 
time proposed by the learned Chief Justice; 
V. N. V. Award remitted. 
Z. K. 


e MADRAS HIGH COURT. 
SECOND Civi, APPEAL No. I221 OF 1920. 
April 14, 1921. 
Present:—-Mr. Justice Phillips and 
Mr. Justice Odgers. 
KONDAPALLI LAKSHMINARASAYYA 
AND ANOTHER-—DEFENDANTS—APPELLANTS 
Versus 
KONDAPALLI VENKATAERISHNAY- 
YA—PLAINTIFF—RESPONDENT.  . 
Contract Act (IX of 1872), s. 134-—~-Coxsurétles 
— One surety substituting new contract-—Discharge 
of co-suvety. a ee 
Where one of two co-sureties under a promissory- 
note discharged that liability by executing another 
pro-note jointly with a third person in favour of 
the original creditor’s transferee without the con- 
sent of his co-surety : NAN A 
Held, that the co-surety’s liability was discharg- 
ed under section 134 of the Contract Act and he was 
not liable to make a contribution towards any 
sum which the other surety might pay towards 
the satisfaction of the second pro-note, 
Whiting v. Burke, (1870) 10 Eq. 539, distinguished, 
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KANDÜRI SABU'V. RAJUN SAHU. — 

* Second appeal against a decree of the 
Court of the Subordinate Judge, Ganjam, 
at.Berhampore, dated r6th January 1920, 
in Appeal Suit No. 126 of 1919, preferred 
against a decree of the Court of the Dis- 
trict Munsif, Chicacole, in Original Suit 
No. 258 of 1918. 

Mr. B. Satyanarayana, for the Appellants. 
^ Mr. H. Suryanarayana, for the Respon- 
dénts. 
^. JUDGMENT.—Under the promissory- 
note, Exhibit C, plaintiff and first defendant 
were both liable as sureties for one Sita- 
ramamma. Without  defendapt's know- 
ledge, the plaintiff discharged that liability 
by executing jointly with one Appalasami 
a promissory-note, Exhib t E, to the original 
creditor's transferee. Plaintiff discharged 
this latter note and has now obta ned a decree 
for contribution. We think this is quite 
wrong. -When the creditor accepted Ex- 
hibit E, in discharge of Exhibit C, theprin- 
cipal debtor was discharged and under sec- 
tion 134 of the Contract Act, the sureties 
would be discharged from liability; plaintiff 
by undertaking with a third party to dis- 
charge the original debt cannot keep alive 
his original co-surety's liability; The debt 
under Exhibit E is quite a new transaction 
and first defendant who was ignorant of it, 
cannot be made lable without his consent. 
The case cited for respondent, Whiting v. 
Burke (1), was decided on the special nature 
of the agreement between the parties and 
is not applicable here. The other cases 
cited deal with the liability of co-sureties; 
but in this case, what has to be decided is 
whether first defendant's Lability as a co- 
surety. still subsisted. and “in the circ m- 
stànces we are satisfied that it did not. 

The second appeal is accordingly allowed 
and plaintiff’s su.t' dismissed with costs 
throughout. 

V..N. V. 


Z.K. v .. ..., Appeal all wed, 
(1) (1870) 10 Eg. 539. B 
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PATNA HIGH OCGURT. | 
SECOND CIVIL APPEAL NO. 7 OF i021. ` 
“December I, I921.. AEN 
Present:—-Mr. Justice Das 
and Mr. Justice Adami. 
KANDURI SAHU—PLaIntir— 
APPELLANT 
e versus 
ARJUN SAHU—DEFENDANT— 
RESPONDENT. 
. Orissa Tenancy Act (B. & O. II ‘of ror3), 
s. 236, applicability of— Uudes-tenant. 
, Section 236 of the Orissa Tenancy Act includes 
the case of ay under-tenant. 

Mohim Chandra Dey v. Baidya Nath Kapali, 29 
Ind Cas. 879; 21 C. L. J 478, followed. S 

Second appeal from an order of the Dis- 
tric: Judge, Cuttack, dated the 5th Jan- 
tary 1921. 

Mr. Bishitvananda Das, for the Appellant, 

Mr. 5. C. Chatterjee, for the Respondent. 

JUDGMENT, 

Adami, J.—The contention raised by the 
learned Vakil in this second appeal is, that 
the District Judge was wrong in applying 
the provisions of section 236 of the Orissa ` 
Tenancy Act to the present case, which was 
one in which the plaintiff as an occupancy 
raiyat tried to éject the defendants'who were 
Shikmi tenants under him from the home- 
stead land which they were occupying under 
him. It is argued that section 236 cannot 
,apply to the case of an-under-tenant and ‘can 
only apply to a case where a raiyat holds 
homestead land which is not a part of his 
occupancy holding. The case, however, 
is concluded by the finding in the case of 
Mohim Chandra Dey v. Baidya Nath Kapali 
(1). That decision upholds the finding of 


.the District Judge and, therefore, there Ze 


no reason to find that his decision was wrong, 
The appeal must accordingly be disinissed,. 
There will be no order as to costs, ^  ." 

Das, J.—I agree, E 


N, K. 


EM 


Appeal dismissed, ` 


(1) 20 1n $ Cas Sug; are. La Feas 7 — 
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 MUESHACUNAM SUBRAMANIA AIYAR V, $, V, RAMAKRISHNA ATVAR, l 


MADRAS HIGH COURT, 
SECOND CIVIL APPEAL NO. 426 OF 1919. 
ee 3, 1020. 
Fresent Mr Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
: MOKSHAGUNAM SUBRAMANIX AIVAR 
—DEFENDANT—AÀPPELLANT 
VEVSUS 
S. V. RAMAKRISHNA AIVAR-—PLAINTIEF 
— RESPONDENT. 
Provincial Insolvency Act (I II of 1907), s. 16— 
Transfer of Property Act (I V of 1882), ss. 52, 55 
(4) (bj — Unpaid vendor's lien, nature of— Insoluency 
—Decree after adjudication——Recetver not made 
party—Lis pendens, doctrine of, applicability of, to 
Receiver. 

A Receiver in insolvency is not affected by the 
‘doctrine of lis pendens and a party seeking to bind 
him by the result of the suit must apply to have 

him joined as a party to the suit. 
l Puninthavelu Mudaliar v. Bhashyam Ayyangar, 
. 25 M 406; 12 M: L.J 282, followed. 

In respect of properties belonging to an insolvent 
which are subject to a mortgage or charge what 
vests in the Official Receiver upon an adjudication 
of insolvency and the making of a vesting order is 


the insolvent's equity of redemption which at the . 


time constitutes '' the whole of the property of the 
insolvent’ in such items. 

An unpaid vendor has only an equitable right 
under section 55 (4) (b) of the Transfer of Property 
Act to recover the purchase-imoney from the prop- 
erty that he has sold, and he does not obtain the 

“status of a secured creditor of the vendee until his 
right is declared by a decree of Court. 

A decree for sale obtained by an unpaid vendor 
against his insolvent vendee subsequent to the 
order of adjudication, without making the Re- 
ceiver a party to the suit, is a nullity, so is the sale 
under the decree and a purchaser- at such a sale 
acquires no title against theReceiver or his Assignee, 


Second appeal against the decree of the 
District Court, Tinnevelly, in Appeal Suit 
No. 126 of 1918, preferred against that 
of the Court oi the Additional District Mun- 
sif, Tinnevelly, in Original Suit No. 405 of 
1017. ; 

. Mr. C. V. Ananthakrishna Atyar, for the 
Dppelous 

Mr. M. Ramaswamy Aiyar, 39 the 

xc 


JUDGMENT. 

Sadasiva Aiyar, J.—As soon as the ad- 
judication was made against Kasipathi Aiyar 
.he.ceased to be the owner of the equity of 

redemption on the 29th February 1916, as 
“his property vested at oncé either in the Court 
` orin the Receiver as the case may be [section 
"16, clause 2 (a) of-the Provincial Insolvency 


Act (IIT cf 1927)] Tbe decree for sale ob- 
tained in July 1976 in a suit in which a per- 
son was impleaded as defendant who had 
no right whatever in the property ordered 
to be sold is a nullity so far as the true owner 
(not made a party to that suit) is concerned, 
unless the case is zoverned by the doctrine 
of lis pendens which cannot affect the Court 
or the Receiver. The sale held in execution 
of such a futile decree stands ¢ on no better 
footing than the decree itself. - 

The appellant's defence was, therefore, 
rightly rejected by the lower Appellate 
Court and this second appeal fails with - 
costs payable by the appellant. 

Spencer, J;— The appellant sold a house 
to one Kasipathy Atyar on Tune rx2th, 1914. 
For the unpaid portion of the purchase- 
money he instituted a suit on March 22nd, 
1916 and obtained a decree on July rrth, 
1916 establishing his vendor's lien over tke 
house. Kasipathy Aiyar applied on Novem- 
ber rgth, 1915 to be adjudicated insolvent. 
An adjudication was made on February 29th, 
1916, and on July 15th an order was passed 
by the Insolvency Court vesting the insol- 
vent's property in the Official Receiver. 
The Offieial Receiver sold this item of prop- 
erty to the respondent on August 17th, 
1916. The appellant executed his decree 
and purchased the property himself on 
December 22nd, 1916. 

The question that has to be decided: on 
these facts is, what title.the respondent got 
by virtue of his purchase from the Receiver 
who was not a party to the appellant's suit. 

It seems clear that in respect of properties 


- which are subject to a mortgage or charge 


what vests in the Official Receiver upon an 
adjudication of insolvency and the making 
of a vesting order is the insolvent's equity 
of redemption which at the time constitutes 
the “whole of the property of the insolvent” 
in such items. This is the consequence of 
clause 5 cf section 16 of the Provincial Insol- 
veucy Act III of 1907 which preserves the 
rights ‘of secured creditors, without affect- 
ing the Official Receiver’s, power to ad- 
minister encumbered estates. 

But during the pendency of insolvency 
proceedings, no creditor has any remedy 
against the property of the insolvent or may 
commence any suit without the leave of the 
Court [vide section 16 (2) (b) of the Provincial 
Insolvency Act]. Insolvency proceedings 
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cominenced in this case with the presentation 
of the debtor’s petition on November 19th, 
iors. ‘The suit commenced on March 22nd, 
IQIÓ was irregular, and the decree and the 
subsequent execution proceedings to which 
the Receiver was not a party did not bind 
him. The debt due to the appellant was 
provable under the Act, and thus he cannot 
claim immunity from the provisions of sec- 
tion 16 of the Provincial Insolvency Act. 
Even the debts due to secured creditors may 
be proved under section 31 of the Provincial 
Insolvency Act. The appellant having only 
. an equitable right under the provisions of 
section 55 (4) (b), Transfer of Property Act, 
to recover the purchase-money from the 
property that he had sold, did not obtain 
- the status of a secured creditor until his 
right was declared by a decree of Court. 
. The decree that he obtained cannot be plead- 
- éd in defence to a claim made by the Official 
- Receiver or the Assignee from him. As 
- pointed out in Puninthavelu Mudahar v. 


Bhashyam Ayyangar (1), the Official Assignee: 


. or Receiver is not affected by the doctrine 
- of lis pendens and a party seeking to bind 
. him by the result of the suit must apply to 
- have him joined as a party to the suit under 
_O. XXII, r. ro, of the Code of Civil Pro- 
` cedure. Now, the appellant's remedy to 
obtain personal payment oí unpaid purchase- 
money is time-barred under Art. III, 
Limitation Act. The lien that he had 
should not in any case prevail against the 
title of a bona fide purchaser without notice. 

The District Judge was, therefore, right in 
his view that the respondent’s title is not 
affected by proceedings taken by the appel- 
lant behind the back of the Official Receiver. 

The second appeal Tails and must be dis- 
missed with costs. 

V. N. V. 


Z. K. Appeal dismissed. 


"r) 25 M. 406; 12 M. L. J. 282. 
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MADRAS HIGH COURT. 

SECOND CIVIL APPEAL No. 651 OF 1920. 

February 2, 1922, 

Present: Mr. Justice Spencer 

Mr. Justice Ramesam. 
SOUNDARATHAMMAL AND ANOTHER— 
PLAINTIFFS Nos. I AND 4—APPELLANTS 
VeEYSUS 
NARAVANASWAMI AIVAR AND 
OTHERS—DEFENDANTS AND PLAINTIFFS 
Nos. 2 AND 3 —RESPONDENTS, 

Will— Administration by executor— Tvansferee 
from — legatze, position of—Decree obtained by 
transferee, effect of. 

If a legatee under a Willor a purchaser of his 
interest seeks to obtain actual possession of his 
share of the estate, he must do so in the proper 
course of administration, or, failing that, he must 
bring an administration suit for the purpose making 
the executor under the Will a party. 

Whatever a third party may do in the course of 
the execution of any decree to which the executor is 
not apartyit will not affect the interest of the 
latter in the estate, and so long as his possession 
and enjoyment are not disturbed and nothing is 
done which would prejudicially affect his title to 
the properties, he is not entitled'to ask for a 
declaration or an injunction as against the third 
party. 

Srirangammal v. Sandammal, 23 M. 216; 9 M. L. 
J. 338; 8 Ind. Dec. (N. $.) 550, referred to. 

Adusupatti Venkata Rao v. Swami Pillai, 13 Ind. 
Cas. 795; (1912) M. W. N. 56; IT M. L. T. 27; 22 
M. L. J. 228, distinguished. 


and 


Second appeal against the decree of the 
Court of the Additional Temporary Subor- 
dinate Judge, ‘Tanjore, in Appeal Suit No. 
8r of 1918, (Appeal Suit No. 115 of 1918 on 
the file of the District Court, Taniore), 
preferred against the decree of the Court of 
the District Munsif, Mayavaram, in 
Original Suit No. 448 of 1916. 

Mr. S. Rangachariar, for the Appellants. 

Mr. T. R. Venkataraman Sasiriar, for the 
Respondents. 

JUDGMENT. 

Spencer, J.—The first plaintiff in this 
suit is the widow of a native Christian, named 
Doraiswami Pillai. She was appointed exe- 
cutrix of his Will, dated Ch October 1898, 
and obtained Probate on the 3rd January 
.3903in the High Court. Plaintiffs Nos. 2 to 4 
are persons who have purchased certain 
properties of the testator which are included 
in schedules B and C. The properties in A 
schedule are those which are retained in the 
possession of the first plaintiff. The first 
plaintiff claims that, in her capacity as exec- 
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utrix of the Will of her deceased husband, 
she has unrestricted power, under section 
.269 of the Indian Succession Act, to dispose 
of his property for meeting necessary ex- 
penses in such a manner as she may think 
fit. The testator died on the 15th September 
1899 leaving four sonsand four daughters. 
The Will provided that the property should 
neither be sold nor divided until all the sons 
were married and until they attained pro- 
per age, and that, upon this happening, 
there should be an equal division among them. 
The youngest son, Dasa Pillai, mortgaged 
his interest in these properties by three 
mortgage-deeds ofthe year 1912, Exhibits 
E, G and H, at a time when he was, according 
to the plaint, stilla minor. The defendant 
sued him on the mortgages and obtained a 
decree. against him in Original Suit No. 190 
of 1913. The present suit has been brought 
for a declaration that the suit properties 
belong to the plaintifis and are not liable 
to be sold in execution of the decree obtained 
against Dasa Pillai, and for an injunction 
against the decree-holder from bringing 
them to sale. The District Munsif gave the 
plaintiffs a decree as prayed for. On appeal 
the Subordinate Judge confirmed the lower 
Court’s decree as regards properties in Exhi- 
bit B, and dismissed the suit as regards A 
schedule properties and the properties com- 
prised in Exhibit C. 


We think that there is no valid reason 
for making such a distinction. It is clear 
` from the admissions in the plaint that some 
of the properties still remain in the posses- 
sion of the executrix and that her adminis- 
tration of the deceased's estate has not been 
completed. The estate remains vested in 
her until the properties are distributed. [See 
Srirangammal v. Sandammal (r)). So far 
as anything to the contrary has been said 
in Adusupatti Venkata Rao v. Swami Pillat 
(2), the observations are obtier dicta, Until 
the shares of the legatees have been deter- 
mined and alloted, it would be premature 
to say that Dasa Pillai can have no saleable 
interest. It is not alleged in the plaint that 


() 23 M. 216; o M. L. J. 338; 8 Ind. Dec. 


(N. 8.) 550- 
. (2) r3 Ind. Cas. 795; (1912) M. W. N. 56; 11 M. 
L. T: 27322 M, L. J. 228. 
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the possession of the plaintiffs has been 
interfered within any way, and it cannot be 
regarded as a cloud upon the plaintiffs’ 
title that the defendant has treated one of 
the legatees under the Will as -having some 
interest in.the property devised under the 
Will when he has done so only in próceedings 
to which that legatee alone was a party. 
If one legatee or a purchaser-of his interests 
Seeks to obtain actual possession of his share 
of the estate, he must do so in the proper 
course of the administration, or, failing that, 
he must bring an administration suit for the 
purpose making the executrix under the 
Will a party. Whatever a third party may 
do in the course of the execution of decrees 
to which the plaintiffs are not parties will 
not affect their interests in the suit property. 
Under these circumstances, we do not think 
it would be advisable to grant any declara- 
tion or injunction in plaintiffs’ favour.. 
They are not entitled to any declaration 
until the defendant does something that will 
prejudicialty affect their own titles. 

"The second appeal is, therefore, dismissed: 
The memorandum of .objections is allowed 
and the plaintiff's suitis dismissed. In view 
of the contentions raised in paragraphs 8 and 
9 of the written statement and in paragraphs 
3 and 4 of the memorandum of objections, 
we direct that each party do bear their own 
costs throughout. 

, Ramesam, J, —Without expressing an opin- 
ion on any of the questions raised in the 
case, 1 agree with my learned brother in 
holding that, at present, it would not be 
advisable to grant any declaration or injunc- 
tion in plaintiff'E favour. I concur in the 
order proposed by him. ; 
V. N. V. 


Z. K. Appeal dismissed. 


266 
ALWAR AMMAT, V, NARAYANA NAICK. - 

| MADRAS HIGH COURT. 
. APPEAL AGAINST ORDER NO. 35 OF 1920. 
NN . , March 23, .1921. E 
_ . Present :—Mr. Justice Oldfield and 
2s... Mr. Justice Ramesan. . 
` „ALWAR  AMMAL-—PETITÍONER— 





e APPELLANT 
ae i . -UCFSHS — r 
` NARAYANA NAICK—RESPONDENT. 

^ Guardianship—Conflict between duty and in- 
tévest—Minor not entitled to immediate possession 
—Appoiniment of guardian, whether justified — 
Guardians aud Wards Act (V III of 1890), s. 17. 

Itis not safe to appoint a person to be the guardian 
of a minor when he is likely to be exposed to a 
‘conflict between his duty as guardian and his 
own interest. Ip. 361, col. 7.] 

There is nothing in the Guardianus and Wards 
Act to prevent a Court from appointing a guardian 
of a minor in respect of properties which are in 
the actual possession of an executor under a Will 
and to the immediate possession of which the 
.minor is not entitled; such an appointment wouid 
not involve the removal of the executor from the 
possession and enjoyment of the properties but 
would invest some person with power and duty 
to protect the minor's interests in thé’ properties. 
Ip. 361, col. 2.] 

— Salisbury (Marquis of), In ve, (1875) 20 Eq. 

527; 44 L. J. Ch. 541; 23 W. R. 824, Ashrafi Kuar 
v. Jai Narain, 6 Ind. Cas. 862, distinguished. 

"Appeal against an order of the District 
Court, Madura, in Original Suit, No. 47 


of IQI. 


| Mr. Krishnaswami Atyar, for the Appellant. 
."Messrs. T. R. Ramachandra Auger, B. 
Sitarama Rao. and S. R. Muthuswam 
Aiyar, for the Respondent. 


JUDGMENT.—The order under appeal 
was one appointing the respondent guardian 
of the properties of two minors and it is 
attacked here by the mother of the minors 
who.in-fact- applied for her own appoint- 
ment as guardian in the lower Court. 

The circumstances can be stated shortly. 
The father of the minors died in 1917, 
leaving considerable property which des- 
cended, it is not disputed, to the minors. 
His adoptive father’s brother-in-law, Ven- 
kataswani Najck, died on the 3rd of April 
1018, he and the father had been intimate 
and had been living together, and Venkata- 
swami Naick left a Will by which he gave 
the property tothe two minors with a con- 
dition for defeasance in case of the death 
of both of them before majority in favour 
of the respondent. The respondent was 
also appointed executor of the Will and to 
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the exact scope of that appointment we 
sha'l return. After the death of the father 
in December 1917 he and the petitioner (the 
widow), apparently were on good terms for 


“some time, the widow even executing a 


power-of-attorney iu his favour. Later 
on, after the death of Venkataswami Naick 
disputes arose and the petitioner repu- 
diated the power-of-attorney. Not much 
has been said regarding that incident here 
and it does not seem to us necessary that we, 
should decide whether, as the lower Court 
has held, the charges made by the petitioner 
against the respondent in this connection 
are unfounded. ; 

As stated, disputes arose after April rar? 
and it is possibly the origin'of these dis- 
putes that the brother of the respondent, 
.Rangaswami Naick, then propounded a 
gift-deed from Venkataswami’ Naick 
to him of certain properties. The gift- 
deed is in his name, but in the body of 
the document the right of the respondent 
and another brother to the enjoyment of: 
the properties dealt with is provided for. 
Rangaswami Naick applied for registra- 
tion ofthis document and was unsuccessful 
both before the Sub-Registrar and the 
District Registrar and a suit to ‘enforce 
the registration has since been brought. 
It has further to be noted that the parties 
are not agreed as to the properties, which . 
are comprised in the estate of the minor's 
father, and as to the ownership or identity 
of the properties included in the gift deed 
in favour of Rangaswami Naick. 

The minors have, it may be said, three 
controversies on hand at present. Their 
first controversy is regarding the validity 
of the gift deed. The respondent contends 
that he has so far not taken up any definite 
position. His interest is, however, clear 


-and that is to support the deed and to obtain 


the enjoymerit of the properties jointly 
with his brother, which the deed gives 
him. We have been taken through the 
proceedings regarding the gift deed and the 
cors:ruction that we place upon them is 
that he has endeavoured not to- identify 
himself in any decree with the case for 
either side and to take advantage of whatever 
may be the ultimate result of the pro- 
ceedings. The next controversy is as to 
whether particular items-are included on 
the gift deed or in the Will. The third 
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is as to whether particular properties be- 
longed to the minor’s father and should 
descend to them. The importance 
of the last controversy is, of course, that, 
if these properties come from the minor's 
. father, they come to the minors at once 
in absolute right, but, if they come to them 
by Venkataswami's Will, there is an estate 
vested in them which may be terminable 
in case of their death before majority. 
In all these controversies it seems to us 
that the position of the respondent is not 
such as will enable him to perform his 
duties to the minors without very great 
risk of his being unequal to the conflict bet- 
ween those duties and his interest. We do 
not think that it is safe to make a person 
guardian of the minors who is liable to the 
temptation involved in such a position. 

It has been urged by Mr. T. R. Rama- 
chandra Aiyar ou respondent's behalf that 
there is no real danger to be apprehended, 
because, in fact, respondent's conduct has 
been straightforward throughout and the 
claims made on behalf of the minors have 
very little or nothing to support them. 

At this stage of the dispute we are care- 
ful not to express any opinion, which may 
influence the Court which will have to 
decide these controversies finally in the 
. future. We have, however, been taken 
through various records and evidence and 
it is sufficient for us at present to say that 
there is on each of the points above referred 
to distinctly a case which has to be con- 
sidered in the interest of the minors, and 
it may be fairly claimed on behalf of the 
minors that there should be some one en- 
trusted with the duty of considering that 
case impartially, as respondent could not 
consider it, and of deciding whether steps 
should be taken to enforce the claim of 
the minors in the Courts. 

In these circumstances, we are clear 
that as regards the properties which come 
to the minors from their father the appoint- 
ment of a guardian would be in their in- 
terest and should be made, and, so far as 
those interests are concerned, we are also 


clear that such an appointment 
is necessary in respect of the prop- 
erties left by  Venkataswami Naick. 


dn respect of these properties however, 


one argument has been relied cn by the: 


respondent: which called for separate notice, 
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In the Will of Venkataswami Naick, Exhibit 
A, the reference to the respondent is as 
follows :—If the sons of Alagiri Naick do 
not attain their majority when this Will 
comes into force, respondent shall, on bebalf 
of thesaid minors, manage the said prop- 
erties and improve and as also hand them 
over as well as the properties obtained by 


him from the income of the same to the 


said minors. I have appointed for the 
purpose aforesaid respondent as executor. 
Tnere is also provision authorising the 
respondent to lock after the other prop- 
erties and to conduct charities. 

On these provisions it is urged that 
the respondent could not be displaced from 
his management (if that be the proper 
term to use) of the properties dealt with 
by the Will, as (it is contended) he would 
inevitably be, if a different gurardian of the 
properties were appointed. - That result 
does not seem to us to follow. The ap- 
pointment of another guardian would nct 
necessarily be of tlie properties, but would 
only be so far as the properties dealt with 
by the Will are concerned of the minor's 
beneficial interest in. them. It would 
not involve the removal of the re- 
spondent from immediate possession and 
enjoyment. It would, in fact, as 


‘we understand it, simply invest some per- 


son with power and duty to protect the 
minor’s interests, asin fact any next friend 
appointed in particular legal proceedings 
(if such a thing should occur) would be 
invested with the duty of protecting them. 
It is urged that the Guardians and Wards 
Act nowhere contemplates the appoint- 


nent of a guardian in these circumstances. 


But we cannot find anything in the Act to 
exclude it. The decision of Sir George 
Jessel, M. R., in Sahsbwry (Marquis of), 
In ve (1) has been relied on and he there 
expressed a doubt whether the Court had. 
power to appoint a guardian of the estate 
for an infant whose estate was not in pos- 
session, the jurisdiction existing for the sole 
purpose of taking care of antánfant's present 
property. The case related to the posses- 
sion of an infant remaindermiam under 
English Common Law and to the guardian- 
ship which was necessary for the purpose 


(1) . (1875) 20 Eq. 527; 44 L. J. Ch. 541;23 W, 
R. 824. 
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of giving consent to the alienation of a por- 
tion of the estate, which was still in the 
possession of the tenants for life. We 
do not think that any principle is 
involved in that decision which is relevant 
here or can affect the right of the Court 
to appoint a guardian of property, although 
that property is reducible and has still 
to be reduced to such possession as it is 
susceptible of. In Ashraf Kuar v. Jat 
Narain (2), Salisbury (Marquis of), In ve 
(i) was referred to. The Court inclined 
to the view that it had no jurisdiction to 
appoint a guardian while the estate of the 
minor was in the actual possession of the 
trustees on his behalf, for the minor had no 


interest in the property beyond that of. 


a beneficiary, although the trustees had 
been found guilty of misconduct. But 
with all respect we are unable to follow the 
reasoning in that decision, which appears 
to some extent to have been based on the 
conclusion that the appointment of a guard- 
` ian would not be for the welfare of the 
minor. In these circumstances, we. do not 
think that the terms of the reference to 
respondent in Venkataswami Naick's Will 
justify any distinction between the guardian- 
ship of that portion of the property and 
the guardianship of the rest. 
. Our conclusion, therefore, is that the 
learned District Judge has erred in appoint- 
ing the respondent as guardian, The mother 
.of the minor is now about twenty-three, 
She has so far conducted the present pro- 
ceedings apparently with success and we 
are not prepared to say that she is unfit 
for the position to which her relationship 
to the minors would ordinarily entitle her. 
We, therefore, appoint her guardian of the 
person and property of the minors but 
contingent on her giving security for the 
amount calculated in the usual way to 
the satisfaction of the lower Court within a 
period to be fixed by it. 
« The respondent will pay the petitioner's 
costs throughout. 
V. N. V. ef 


Z. K. 


Appeal allowed. 
^ (2) 6 Ind. Cas. 862. 
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MADRAS HIGH COURT, 
SECOND CIVIL APPEAL NO. 437 OF 1920. 
March 30, 1921. 
Present -—Mr. Justice Oldfield and 
Justice Ramesam. 
T. A. SESHA IYER—DEEFENDANT No, I— 
APPELLANT 
verses 
S. N. SRINIVASA AYYAR AND OTHERS— 
PLAINTIFFS AND DEFENDANT NO. 2— 
RESPONDENTS. 


Mr, 


Tyansfer of Property Act (IV of 1882), 5. 79— 
Specific Relief Act (I of 1877), s. 42— Partition— 
Agreement lo pay debis— Properties of each shaver 
liable on failure io pay his share of debts— Charge, 
whether created — Declaration —Discrelion of Court. 


Parties to a partition agreed.that the common 
family debts should be discharged by the respec- 
tive sharers to whom they had been allotted and 
that if any sharer failed to discharge the debts 
allotted to him his properties should be liable for 
such debts. One of the sharers executed a mort- 
gage of some of the properties which had fallen 
to his share in favour of the first defendant. One 
of his creditors obtained a decree in respect of his 
debt against all the members of the family. The 
first defendant subsequently obtained a decree 
on the basis of his mortgage and sought to bring 
the mortgaged properties to sale. The other mem- 
bers of the family who had been made liable under 
the creditor's decree then brought the present 
suit for a declaration that they had a prior 
charge over the properties by virtue of the 
agreement contained in the deed of partition 
to the extent of the sum which they might have 
to pay under the decree : 


Held, (1) that the presumed intention of the 
clause in the partition deed which provided for 
the payment of the debts was that after the parties 
had separated no one of them should make defanit 
in discharging his share of the enjoined obligations 
of thefamily; [p. 364, col. 2.} 


Imbichi v.  Achampat Avukoya Haji, 39 
Ind. Cas. 867; (1917) M. W. N. 533; 33 M. L. J. 
58; 6 L. W. 115, relied upon. 


(2) that the agreement fell within the purview 
of section 79 of the Transfer of Property Act, and 
that there was a sufficient specification of the 
maximum to meet the requirements of the section, 
inasmuch as the total amount of debts for which 
each sharer was liable were specified iu the 
schedule to the partition deed; (p. 364, col. 2.] 

(3) thatthe plaintiffs were entitled to adeclara- 
tion of their right to a charge which would become 
operative and the amount of which would be 
ascertained only when the plaintiffs had made the 

ayment under the decree; [p. 364» col. r.] 

Pulli Narvayanamurthi Ayvar, v. Marimuthu 
Pillai, 26 M. 322, <Abraham—iServat“v. Raphtal 


` Muthirian, 27 Ind. Cas. 337; 39 M, 288; 27 M. L. 


J. 746 1 16 M. L. T. 569, distinguished. 
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(4) that this was a fit case for a declaration 
of the plaintiffs’ rights being made. [p. 364, col. 1.] 
No distinct and comprehensive rule as to the 


right to a declaration or the exercise of the Court's 


pal 


‘result to the family." 
"which was assigned to the second defendant 


, discretion in granting a declaration can be laid 


down irrespectively of the circumstances of each 
particular case. [p. 363, col. 2.] 

Appeal Suit No. 93 of Toto, presented 
against decree of the Court of the Princi- 
District Munsif, Coimbatore, in 
Origin] Suit No. 271 of 1918, 


Mr. C. V. Anantakrishna Atyar, for the 
Appellant. 


^ Messrs. T. M. Krishnaswami Aiyar and 


A. V. Visvantha Sastri, for the Respondents. 


JUDGMENT.—The facts of this case 
are that plaintiffs, the second defendant 
and three others, brothers, entered into a 
partition by means of Exhibit A in 19r3. 
The terms of Exhibit A with which we are 
concerned provided that “the common 
family debts should be discharged by the 
respective sharers to whom they fell as 
per schedule of the document, and that 
if any sharer failed to discharge accordingly 


. such sharer’s properties should be liable for 


such debts and for the losses that might 
One of the debts 


in the schedule was the debt due to one 
Venketarama Tyer, and Venkatrama Iver’s 
assignee has since obtained a decree against 
the second defendant and the present 
plaintifis in Original Suit No. 542 of 
I9I5 on the file of the Court of the Principal 
District Munsif of Coimbatore . One term 
of the decree, no doubt, wasthat it should 
be executed against the plaintiffs only 
in so far as the decree amount was not 
realised by proceeding against the first 
defendant in that suit before the 9th Sep- 
tember 1917. That period, however, had 
elapsed before the present suit was brought 
and nothing is alleged to turn on that pro- 
vision. The decree may be taken to be 
executable against the second defendant 
and the plaintiffs. 

Subsequently, in Original Suit No. 142 of 
I916 on the file of the Court of the Sub- 
ordinate Judge of Coimbatore, the first 
defendant obtained a decree on an hypo- 
thecation given in respect of some of the 


: plaint mentioned properties by the second 
defendant after the said partition, and in 
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execution thereof he brought the plaint 
properties to sale. The plaintiffs contend 
that, when, as evidently will be necessary, 
they have discharged the amount of the 
decree in Original Suit No. 542 OÍ.IOI5, 
which should have been discharged by the ` 
second defendant under Exhibit A, a charge 
in their favour will attach to the properties 
which thé first defendant is bringing to 
sale for the amount, which they have paid 
on behalf of the second defendant and they 
have sued for a declaration that, under the 
terms of Exhibit A, a mortagage right has 
been created in their favour to the extent 
of the decree amount in Original Suit 
No.. 542 of 1915, and that that tight is 
prior to the mortgage right of the first 
defendant and also for a declaration that the 
properties shall be sold subject to the 
mortgage right existing in favour of the 
plaintiffs, : ; : 

Ihe lower Courts have given the 
plaintiffs the declaration asked for. The 
first ground on which we are asked to Te- 
verse tneir judgments is that the plain- 
tiffs had no cause of action to ask for a 
declaration at the time when they brought 
their suit, and the second, which is similar 
to it, 1s that the Courts erred in the use 
of their discretion to give such declara- 
tion. The fact relied on is that the plain- 
tiffs have not yet made any payment and, 
it is ‘said, may never have to do so and that 
till they make some payment, the charge 
cannot attach. The answer to this seems 
to us.to be that no distinct and compre- 
hensive rule.as to the right to a declara- 
tion, or the exercise of the Court’s discre- 
ton in granting a declaration, can be laid 
down irrespectively of the circumstances of 
Here the circumstances 
are that the liability of the plaintiffs was 
declared jointly with that of the first de- 
fendant in the decree of Original Suit No. 
542 of IQIS, that in view of the failure to 
recover from the first defendant, the plain- 
tiffs’ liability is not qualified and can at any 
moment be enforced against them. They 
may, no doubt, discharge it. But they will 
find it dificult to raise money to do so by 
assigning their charge on the property, 
and, if they want so to raise money, they 
will be greatly, assisted by the declaration 
of the Court. git is further material that 
in the course of the proceedings by which 
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the first defendant is bringing the property 
to sale, the plaintiffs did apply to have a 
reference to “their” charge included -in 
the sale-proclamation We have not got 
the papers connected with that applica- 
' tion, but it failed, and there is nothing 
to show: us that the failure was due to any 
default of theirs or to anything except the 
attitude of the first defendant. We 
can only infer that his attitude then, as 
it is now, was to deny the plaintiffs’ 
tight and in these circumstances we 
think that a suit for a declaration will 
lie and that the lower Courts used their dis- 
cretion judicially and properly in granting 
it, subject, of course, to the conclusion which 
we come to on the remaining objections 
to their judgments. be 
The next point is, that the plaintiffs 
have no charge at all now and will not 
have one, until they have actually made 
the payment on. the second defendant's 
behalf. The authorites relied on by the 
first defendant, viz., Putts Narayanamurthi 
Ayyar v. Marimuthu Pillai (1) and Abraham 
Servai v. Raphial Muthirian (2), have been 
tightly distinguished by the lower Courts, 
because they were cases in which the suit 
was directly -for contribution due on 
account of a payment, which the plaintiff 
had actually made. They have nothing to 
do with the case here, which is for a mere 
declaration of the plaintiffs right to a 
charge which will become operative and 
the amount of which will be ascertained 
only when: they do make the payment. 
Section 79 of the Transfer of Property 
Act recognises as legitimate a mortgage made 
to secure the performance of an engagement 
in the future, if it expresses the maximum 
to be secured’ thereby, and the section pro- 
vides that a subsequent mortgage of the 
same property shall, if made with notice 
of the prior mortgage, be postponed to 
the prior mortgage, inrespect of all advances 
not exceeding the maximum, though made 
or allowed with notice of the subsequent 
mortgage. «fhis section seems to us to apply 
in terms to the present case, because the 
language of the relevant portion of Exhibit 
A,as has already been said, must be con- 


H 


(1) 26 M. 322. 
l a 27 ind. Cas. 337; 39 M. 288; 27 M. L. J. 
74 ;u6.M. L. T..569..: . -= > 
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‘strued in the light of the -schedule of debts 
in Exhibit A, which was available as a speci- 
fication of the maximum to be secured. 
Our attention has. no doubt, been called 
to the fact that the liability of each sharer 
under Exihibit A, is described as being for 
such debts,as hefails to discharge and also 
for''losses that may happen to the family." 
Whatever may be the construction to be 
placed on the last quoted words, in any case 
there is a sufficient specification to meet 
the requirements of section 79 | of the 
maximum, even if only the debts be taken 
into consideration. We, however, do not 
think that this refereuce to losses, meaning 
presumably interest and costs— and that 
is all the meaning which we need for 
the purposes of the present case,. would 
impair the adequacy of the specification 
of the maximum. No question of notice of 
the covenant in Exhibit A has been raised 
by the first defendant. We, therefore, 
see no reason for holding that this part 
of Exhibit A is not such a mortgage or 
charge as is contemplated by section. 79, 
and will not be, when it attaches, enforce- 
able in accordance with its terms. 

The next argument attempted is based 
on the wording of Exhibit A, and is, firstly, 
that no charge at all is created and, secondly, 
that, if any charge is created, it is a 
charge enforceable only by the creditor. 
The suggestion on the first point is that 
this is simply a provision for discharge of 
the family debts by the respective sharers 
to whom they have fallen and that if any 
sharer fails to discharge such sharer's prop- 
erty should be liable; that the words in fact 
simply emphasise the personal liability of 
the sharer and that no liability is attached 
directly to his property. We do not think 
that this is the natural meaning of the 
provision, occurring . as it does in a 
partition-deed, the presumed intention 
being to secure that after the parties 
have separated no one of them should 
make default in discharging his share 
of the enjoined obligations of the family. 
Clauses of this kind are not in our experi- 
ence uncommon and have been construed, 
as for instance in Imbicht v. Achampat 


Avukoya Haji (3), in the manner just 


stated. 


(3) 30 Ind. Cas. 867; (1917) M. W.N. 533; 
33 M. Is J. 58; 61. W. 115. | S 
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" The other contention that the charge 
Created by these words ‘was intended to 
attach only in favour of the creditor is not 
supported by anything and is not recon- 
cilable with the intention of the document, 
ds it has been expressed. In any case, 
even if such a charge were provided directly 
for the benefit of the creditor the member 
of the family who actually makes the pay- 
ment to him, would presumably in accord- 
ance with the principle of subrogation be 
entitled to the creditor's remedy. 

. In order to prevent any possible ambi- 


guity in the decree of the Court of first. 


instance, we think that it may be amended 
by the insertion after the words ''to the 
extent of'" of the words “any payment made 
by plaintiff towards" and after the words 
* this Court" by the insertion of the words 
“ enforceable when and after such payment 
has been made." 

“The appeal is allowed to this extent only 
and the first defendant will pay the plaintiffs’ 
costs, 

V. N. V. 


Appeal allowed. 
N. E. = 


MADRAS HIGH COURT. 

APPEAL, AGAINST ORDER No. 280 OF 1921, 
February, I, 1922. 
Present:-—Mr. Justice Oldfield and 
Mr, Justice Venkatasubba Rao. 
RADHAKRISHNASWAMI NAIDU 
—PETITIONER— DEFENDANT 

No. 8—APPELLANT 
VEYSUS ; ; 
V. ANNAMALAI CHETTIAR AND 
ANOTHER— AUCTION-PURCHASERS 
—RESPONDENTS. 

Execution of decrvee—Minor judgment-dehtor— 
Majority attained before execution— Record not 
corrected—Sale, validity of— Knowledge of decree- 
holder— Knowledge of minor—Effect. _ 

Where a decree is obtained against several 
judgment-debtors, one of whom is a minor, but 
the latter attains majotity before an application 
is made for execution of the decree and properties 
belongiug to the judgment-debtors are sold in 
execution without taking steps to show the gon: 
dam minor as a major on the record. the execntion 
sale is not invalid provided the latter had knows 


"m 


ledge of the proceedings. It is immaterial that 
the decree-holder knew throughout that the minor 


judgment-debtor had attained majority. 
,,Enuga Sundavavama Reddi v. Bezwada Patiabhi- 
vamiveddi, 42 Ind. Cas. 421; 6 L. W. 272; (1917) 
M. W. N. 495, followed. < . 
Ramechari v. Duraisami Pillai, 21 M. 167; 
7 Ind. Dec. (N.S.) 474, Seshagiri Rao v. Janguturi 
Jagannadkam, 32 Ind. Cas. 391; 39 M. 10313 19 M, 
L. T. 93, referred to. ien i 


Appeal against an order of the Court of 
the Subordinate Judge,  Dindigul, dated 
Sth August 102I, in Execution Appeal 
No. 27 of 1921, in Execution Petition 
No. 33 of 1920, in Original Suit No. 32 of 
1916 (on the file of the Court of the Tem- 
porary Subordinate Judge, Madura). 

eh K. Bashyam Aiyangar, For tbe Appel- 
lant. RE 

Mr. C. V. Anantakrishna Iyer, for the 
Respondents. ; 

JUDGMENT.— The first contention of 
the 8th defendant-appellant, with which we 
have to deal is that the Court sale in favour 
of the decree-holder-respondent is null and 
void, because, although the 8th defendant 
was on record at the date of the sale as a 
minor, he had in fact attained majority 
sometime previously. Thelower Court found 
that the 8th defendant had attained majority 
after the decree was obtained against him, > 
and Mr. Bashyam Aiyangar in arguing the 
appeal has not asked us to interfere with 
that finding. He has argued only that the 
Sth defendant was prejudiced in the produc- 
tion of his evidence, because witnesses whom 
he had brought to Court refused to stay for 
the adjourned hearing om the next day, pre- 
ferring to return to a festival in their village. 
The lower Court was, we think, quite right 
in refusing to adjourn fer the issue of process 
to these witnesses to a later date. It was 
open to the 8th defendant to pay his wit- 
nesses batita and obtain orders. from the 
Court requiring them to attend on the ade 
j urned date. IIe failed to do so ard took 
the ;isk of his witnesses beifie absent. -It 
seems to us, in the light of the circ umstz neces 
referied t, by the lower Court in its order 
on his petition cr adjournment, very doubt- 
ful whether he ever had taken steps to ad- 
duce evidence at all. But on. the facts, as 
he hims.lf admits them, there-is no cause for 
interfer..ce with the judgment. on. ‘this 
‘ground, \ i 


a 
t 
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Keturning to: the merits of the case, we 
take it that the 8th uefendant had attained 
majority after the decree and before . the 
‘appli_ation was made to the Court in puf- 
saauce of which the sale now under consider-, 
ation was held. It is urged first that the 
sale was void, because the. notice required 
‘by O. XXI, r. 22, Civil Procedure Code, was 
issued to the person who had represented 
the 8t i defendant before and after that date 
as guardian ad litem and not to 8th defend- 


. ant himself. It is a short answer to this 


. contention that O. XXI, r. 22 requires the 

. issue of notice o.ly when no order has been 

made ag inst the judgment-debtor on any 

previous application within a year of the 

application, notice of whichis in question. 

We find on reference to the execution appli- 

cation on which sale was neld (and it is not 

disputed by the 8th defendant) that in Exe-' 
cution Petition No. 82 of 1918 the order for 

the sale was made on 12th Sepcember 1918. 

The pres.nt application was presented on 

8th September 1919, and, therefore, no 

question of tue necessity for a notice under 

O. XXI, r. 22, Civil Procedure Code, can 

arise. 

“We turn then to the general plea that 

the proceedings were null and void or were 

at least irregular because the 8th defendant 
. was on the record as a minor in spite of his 

having attained majority before them. The 

answer given is that the.8th defendant in 

fact knew of the proceedings throughout. 

It is not disputed that he did so. In fact 

it is admitted that he applied for an ad- 

journment of the sale in order that he might 
pay the decree-debt. The only question 
is whether such knowledge on his part affords 
an answer to the objection. There is clear 
‘guthv.ity in Ramachari v. Duraisami Pillai 
(x), Enuga Sundarama Reddi v.  Bezwada 
Paltabhiramareddi (2) and Seshagiri Rao v. 
Tanguluri Jagannadham (3), that such know- 
ledge will do so; and we follow the de.ision 
in Enuga Sundararama Reddi v.* Bezwada 
Paitabhiramageddi (2) in holdjng that this 15 
not thelessso, because the plaintiff, decree- 
holder, was throughout aware that the 8th 
defendant was a major. This contention 
that the sale is void, therefore, fails. 


D 21 M. 167; 7 Ind. Dec. (N. 8.) 474 
Gi 42 


Ind. Cas. 421; 6 L. W. 272; (1917) M. 
A ^ N. 9 ks ` 
ez “Dina. Cas, 391; 39 M. 1031j 19 M.L. T, 93. 
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We consider next whether the sale-deed 
bé set aside on the ground that it was cot- 
ducted in an irregular manner and that by 
the irregularity substantial loss was caused. . 
There is, in the circumstances already men- 
tioned, very little evidence on the record. 
As regards the occurrence of irregularity ` 
other than that involved in the failure to. 
implead the 8th defendant as a major, we, 
have the evidence of the two villagers of no 
special position that they never heard, 
proclama ion of the sale made in the village., 
There is on the other side the evidence of 
the defendant's a ent that the proci mation 
was made. , There is also the presumpticn 
which arises in such circumstances based, 
on the regularity of procedure. We are 
not prepared to hold that the sale-proclama- 
tion was not publis ed. 

Ás regards tne price realised there is un-. 
doubtedly the evidence of the 5th witness, 
a member of the Taluq and District Board, 
that the value of the properties is Rs. 20,000, 
whereas they were sold ouly for Rs. r0,0c0., 
He, however, w s willing to buy them in 
case the sale is set aside and is so far iaterest- 
ed. There is no further evidence on this 
point. We do not think it is establisned 
that substantial loss occurred. We have 
not been shown how there is any connection 
betwee | the price realised and the only one 
of the irregularities alleged, which can con- 
cievably be regarded as established, the hold- 
ing of the sale without impleading the 8th 
defendant as a major, when it is not disputed 
that the 8th defendant w s aware of the sale 
aud was himself asking for six adjournments, 

In these circumstances, the  ppeal fails. 


and is dismissed with costs. 
e : 4 


M. C. P, Appeal dizmissed. 
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MYSORE KAPNIAH SIVANANJIAH V. SITHAY GOUDAR, J 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER NO, 109 OF 1920. 

March 11, 1921. 
Present:—Mr. Justice Spencer and. 

‘Mr. Justice Ramesam. 
MYSORE KAPNIAH SIVANANJIAH 
AND OTHERS—APPELLANTS 
VEVS US 

K. SITHAY GOUDAR AND ANOTHER 

— RESPONDENTS. 

Transfer of Property Act (I V of 1882), ss. 63, 
70—— Accessions to morigaged property— Acquisition 
by morigagor aftey Court sale— Lasement-— Long user. 

For tue application of the principle contained 
in sections 03 and 7o of the Trauster of Property 
Act, accessions to mortgaged property must be 
received not only atter the date ot the mort- 
gage but also betore the mortgage becomes ek 
tinguished. (p. 368, col. tr) 

Where acquisitions are made by a mortgagor 
after a decree for sale has been passed on the mort- 
gage and arter the mortgaged properties have been 
sold in execution of the decree, tuere is no equity 
in favour of either the mortgagee or the purchaser 
at Court-auction to have sucn acquisitions taken 
away trom the mortgagor, who paid for them 
and attached to the property already sold under 
the decree, tor at the time they were acquired. the 
mortgage interest had ceased to exist and they 
could not be treated as accessions to the mort- 
gayed properties. [p. 368, col. 2.] 

Surja Narain Mandat v. Nanda Lal Sinha, 33 C. 
1212, Raja itishendall Ram v. Raja Mumtaz Aii 
Khan, 5 C. 193; 5 C. L. R. 213; 6 1. A. 145; 4 Sar. 
P. C. J. 17; 3 Suta P. C. J. 637; Rafique and Jack- 
son's P, C, No. 58; 3 Ind. Jur, 420; 3 Shome. L. 
Ri; 2 Ind. Dec, (N.S. 737 (P. C. Rakestraw 
v, Brewer (1728) 2 P. Wms. sutz Hy, Cas. Abr. 
162; 24 EH. R. 939, Deo v. Poi, (1701) 2 Dougl. 
710; 99 E. R. 4,2, distinguished. 

À mere user which has not ripened by prescrip- 
tion would not give rise to any right upon which 
an action could be tounded unless some kind of 
possessory title exists in the plaintiff's tavour. [p. 
368, c 1. 2.] 

Narasappayya v. Ganapathy Rao, 29 Ind. Cas. 
255; 39 M. 260, Kandapa kajan Naidu v. Dwara- 
"honda Suryanarayana, o Ind. Cas. 260, 34 M. 173; 
20 M. L. J. 303; (1910) M. W. N. 117; 7 M.L. T, 
352, reterred to. 

Appeai against an order of the Court of 
the subordinate Judge of the Nilgris, at 
Ootacamund, in Civil Miscellaneous Petition 
No. 402 of 1919 (Civil Miscellaneous Feti- 
tiou No. 3607 of 1919 1n Original Sut No. 
1024 of 1917). 

Mr, 5. L. Srintvasagopalachariar, for the 
Appellants. | | 

Messrs. King and Patridge, for the Re- 


Spondents. 

JUDGMENT. 
. Spencer, d — At a Court 
mortgaye-decree the first respondent pur- 


sale upon a. 


chased, ¿nier alta, a plot of land measuring 
7 cents in extent denoted by the Survey 
No. H 61 situated in Manjanacorai together 
with the buildings and erections thereun and 
the fixtures thereon and together with ali 
the blue gum trees and other trees thereon. 

The judgment-debtor’s house stands on H 
61 and this passed to frst respondent by the 
sale. In tront of the house there are two 
plots which were not sold at the Court-sale. 
One is 56 A-3, on which the verandah and 
two projecting wings of the judgment-debt- 
or’s house have been built, and the other 
is H 58-3 which serves as an approach to 
the house trom the public road. 

When the purchaser (Ist respondent) took 
delivery of the house, he was obstructed 
by the judgment-debtors (who are appel- 
lants in the High Court) from obtaining 
possession of the two other plots. So he 
successfully took proceedings under O. X XI, 
r. 97 in the Subordinate judge’s Court, 
Ootacamund, to remove the obstructions. 
As the obstructors were the judgment- 
debtors, section 47, ‘Civil Procedure Code, 
applies and they have appealed under sec- 
tion 96 from the Subordinate Judge's order, 

The learned Subordinate judge was, in 
my opinion, perfectly right in holding that 
the property in 50 A-3 and 50 H-3 did not 
pass at the sale to the purchaser of H or, 

It is immaterial to consider whether these 
plots would have passed as '' appurtenances’’ 
to the premises it the words “ hirstly and se- 
condly described" which qualified “appurten- 
ances" in the mortgage-deed haa not been 
omitted (probably through the carelessness 
of some clerk in the Sub-Court) trom the 
decree and from the sale proclamation, be- 
cause there can be no doubt that, according 
to the sale proclamation and the sale certi- 
ficate, the appurtenances to the premises 
at Manjacorai were neither advertised tur 
sale nor sold. 

“The Subordinate Judge held that the two 
disputed ‘plots were accessions to plots Hor 
and that they should be deemed to have 
been sold in consequence of the provisious 
of section 70 of the Transfer ot Property 
Act. Sections 63 and 70 of the "Transfer 
of Property Act must be read together, 
They involve the principle.of Roman Law 
that accessions go with the principal and 
apply it to mortgaged property. ‘the il.us- 
trations to section 70 give instances ot it- 
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ciease by alluvion “and of building on the 
soil of another. Under section 63 accession 
to mortgaged property must be received 
during the continuance of the mortgage for 
the application of this principle and under 
section 70 it must be the same. Although 
the words of that section only make it neces- 
sary that the accession should be after the 
date of-the mortgage, it must also be under- 
stood that it is before the mortgage becomes 
| extinguished. 
| - The present is not a true case of accession. 
There is here neither accession by natural 
-increment nor accession in favour of one of 
two owners. The plots in dispute were 
the property.of the Government. Neither 
the: mortgagors nor the mortgagee had any 
rght in them before the judgment-debtors 
acquired them: by purchase from Govern- 
ment: on a date subsequent to the date of 
the Court-sale at which the first respondent 
purchased Survey No. H 6r. [Compare 
Kodi Sankara: Bhatta v. Moidin (1)]. 
| The case of Surja Narain Mandal wv. 
Nanda Lal Sinha (2), which the Subordinate 
‘Judge incorrectly thought to be on all fours 
with-the present case,was an instance of the 
merger of two interests, the shikmi interest 
and the mokarart interest in the same land. 
The sale took place in 1902.after the merg.r 
had been effected by the purchaser in- 1886 
by one of the mortgagors of the mokarari 
interest in execution of a decree obtained 
against the holders of the mara? tenure. 


Thus it was a clear case of accession, In. 


the case before us there are not two interests 
in the same land, but two different lands. 

How far acquisitions made by a mort- 
gagee enure for the benefit of his mortgagor 
is a question which had been fully considered 
under the law in force previous to the pass- 
ing of the Transfer of Property Act in the 
Privy Council case of Raza Krishendatt 
Ram v. Raja Mumtaz Ali Khan(3), in which 
‘reference is made to the English cases of 
Rakestraw v. Brewer (4) and Doe v. Poit (5), 
the first of which dealt with an accretion to 

(1) '49 Ind. Cas. 147; 35 M... I20; 8 k. 

W. 100. | 

(2). 33 C. 3212. 

(3) 5 C. 198; 5 C. 3, R. 213; 6. I. A. 145 4 Sar 
P.C. J. 17; 3 Suth, P.C. J. 637; Ratique . & 
"jackson's P. C. No. 58; 3 Ind. Jur. 426; 3 Shome 
L. R. t; 2 Ind. Dec. {N 8) 737 ( (P. C.) 

Nm Nd i P. Wms. 511;2 2 Ba. Cas, Ahr. 162; 


We SE 2 Dougl. 710; 99 E. R. 452, 


a mortgage of renewal of the term and the 
second dealt with the accretion to a mort- 
gage of certain copyholds purchased by the 
mortgagors during the continuance of the 
mortgage, In Raja Kishendati Ram v. Raja 
Mumtaz Ali Khan (3) certain subordinate 
proprietary rights which the mortgagee 
acquired by purchase during the continuance 
of the mortgage and allowed-to merge in 
the principal property- prior To redemption 
were held to enure for the benefit of the mort- 
gagor on redemption. 

Where acquisitions are made by a mott- 


gagor after the decree for sale has been pass- 


ed and after the mortgaged: property had 
been sold, there is no equity in favour either 
of the mortgagee or of the purchaser at Court- 
auction to have such acquisitions taken away 
from the person who paid for them and atta- 
ched to the property already sold under the 
decree. For at the time they were acquired 
the mortgage interest had ceased to exist. 
The first respondent’s Counsel has tried to 
make out a new case that these are easements 
either for necessity or in the course of per- 
fection by prescription. A mere user which 
had not ripened by prescription (in this case 
by 60 years' enjoyment against Government) 
would not give rise to any right upon which an 
ae could be founded [See Navasappayya 
v. Ganapathy Rao (6)] unless some kind of 
pessessory title, as was the case in Kondapa 
Rajan Naidu v. Dwarakonda, Suryanara- 
yana (7), existed in the plaintiff s favour. 
At the date of first respondent’s purchase, 
the ‘appellant, whose rights he purchased, 
could not have maintained a suit against 
Government to establish their easement 
tights ver the soil of 56-A 3, H 58-3 and, 


in the purchaser in consequence of the sale. 
The only right that the mortgagors then 
possessed was the right to the soil.cf H 61 and 


the- building thereon. and fixture which will 


include-the two projecting wings of the house, 
but-not the ground on which they stand. . 

The appe “al must, therefore, be allowed 
and the petition dismissed with costs.of.the 
appellants against first iespondent here and 
in the Court below. d 

Ramesam, J.—I agree. i 
Appeal allowed. 


(©) 29 Ind. Cas. 255; 38 M. 280. 
(7) ed Cas. 266; 34 M. 173i zo M. E, J. 8 03i 
(1912) M. W., N. x17; 7. M. LL 352. 


: therefore, no easemént rights, became Vested 
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MADURA DEVASTANAM V, SAMIA PILLAI. 


MADRAS HIGH COURT. 

SECOND CIVIL APPEALS Nos. 1815 AND 

I816 OF I9IQ. 

October 17, 1921. 
Present:—Sit William Ayling, Kr. 
Officiating Chief Justice, and 
Mr. Justice Odgers. 

MADURA DEVASTANAM, 
THROUGH ITS MANAGER, C. KUPPUSWAMI 
MUDALIAR AND OTHERS—APPELLANTS 

UEFVSUS 

SAMIA PILLAI alias MUTHUSAMI 

PILLAY AND OTHERS—-~RESPONDENTS. 

Adverse possession—Temple lands—Suit by suce 
cessor of office-holder— Fresh cause of action, 

The holder of a religious office was dismissed 
therefrom on the 5th September 1895 but he 
remained in possession of the lands forming the 
manibhum of that office till 1912, when his succes- 
sor-in-office brought the present suit to recover 
possession of the said lands: during the pendency 
of the suit the plaintiff died, and the suit was con- 
tinued by his successor-in-office : 

Held, that the suit was barred by limitation 
and thatthe death of the original plaintiff pendente 
Die did not afford a fresh cause of action in 
favour of his successor, who was just as much barred 
as the original plaintiff himself. [p. 370, col. 1.] 

Subramania Gurukkal v. Ammakkannu Ammal, 
70 Ind. Cas. 477; 14 L. W. 376; 41 M. L J. 450; 
(19021) M. W. N. 696 and Idarapalli Dhanushkoti- 
vayudu v. Vankayala Venkatratnam, 59 Ind. Cas. 
65; 38 M. L. J. 320; rx L. W. 453, followed. 

Bhataji Thakur v. Jharula Das, 24 Iud. 
Cas. 501; 42 C. 244; 18 C, W. N. 1029; 27 M. L. 
J. 1x00; 1x L. W. 549; 16 M. L. T. 210; (1914) M. W. 
N. 636; 12 A, L. J. 1176; 20 C. L. J. 360; 16 Bom, 
L. R. 845 (P.C. and Vidya Varuthi Thirtha v. 
Balusami Atyar, 65 Ind. Cas 161; 44 M. 831; 
(1921) M. W. N. 449; 413 M. I. J. 346 3 U. P.L. R. 
(P. C) 62; 15 T. W. 78; 30 M. L. T. 66; 3 P. L. T. 
245; 48 1. A. 302; 26 C. W. N. 5375; 24 Bom. L. R. 
629; 20 A. L. J. 497; (1922) A. I. R. (P. C) 123 
(P. C), distinguished. ` 

Second appeals against the decrees of the 
Temporary Subordinate Judge, Madura, 
in A. S. Nos. 42 and 43 of 1938, 
preferred against the decrees of the First 
Additional District Munsif, Madura, in 
O. S. Nos. 46 and 47 of 1913, respectively. 

Mr. C. V. Ananthakrishna Atyar, for the 
Appellants.—'The dismissed ` office holder 
wrongfully retained possession of the lands 
after dismissal. He was a trespasser and 
derived no title. His enjoyment of the 
income cannot prescribe for him a title by 
adverse possession: Bhatait Thakur v. 
Jharula Das (I), Subramania Gurukkal v. 

(i) 24 Ind. Cas. 501; 42 C. 244; 18 C. W. N. 1029] 
27 M. L. f. r00; 1 L. W. 549; 16 M. L. T. 210; (1914) 
M W. N. 636; 12 A. L. J. 1176; 20 C. L. J. 360; 16 
Bom L. R. 845 (P. C.). 
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Ammakkannu Ammal (2). 

At any rate, the third plaintiff who succeed- 
ed tothe office on the death of the second 
and who continued the suit gets a fresh right 
on his appointment. The cause of action 
opens afresh: Vidya Varuthi Thiriha v. 
Balusami Aiyar (3), Muthusamier v. Sree 


Sree Methanithi Swamiyar Avergal (4). 


Mr. K. V. Krishnasawmt Atyar, for 
Respondent No. 1.-—Bhatajt Thakur v. 
Jharula Das (x) has been distinguished in 
Idarapalli Dhanushkotirayudu v. Vankayala 
Venkatarainam (5). l WW 
-~ No new cause of action arises on each 


fresh appointment to the office. Muthu- 
samiery v. Sree Sree Methanitht Swami- 
yar Avergal (4) and Vidya Varuih 


Thirtha v. Balusamt Atyay (3) are distin- 
guishable as there the successor in office 
received rent from the lessee. l 
JUDGMENT.—The only question argued 
in this second appeal is one of limitation. 
The suit is for recovery of certain lands 
forming the manibhum attached to the 
office of Meikkavalgar. ‘The first defendant 
who held this office was dismissed on 
5th September 1895. Between that time 
and the date of suit, he has remained in 


. possession of the suit lands except certain 


items which he has sold and mortgaged to 
others. ‘The suit was not instituted till 1912, 
and the learned Subordinate Judge has 
held that it was consequently barred under 
Art. 144 of the Limitation Act. 

Mr. Anantakrishna Aiyar, for the appel- 
lants, has attacked this conclusion on two 
grounds. His first contention is that, as re- 
gards the items which the first defendant, the 
dismissed Meikkavalgar, retained in his pos- 
session, the suit is not time-barred because 
something more than mere enjoyment of 
the income of the lands was required to con- 
stitute adverse possession. His reliance is 
on a decision of the Privy Council in 
Bhuiajt Thakur v. Jharula Das (xy but that 


(2) 70 Ind. Cas. 477; 14 L. W, 376; 4x M. L. 
]- 450; (x921) M. W. N. 696. 

(3) 65 Ind. Cas. 161; 44 M. 831; (1921) M. W. N. 
449; 41 M. L. J. 346; 3 U. P. L. R. (P. C) 62; re 
L. W. 78; 30 M. L. T. 66; 3 P. L. T. 245; 48 I. A, 
302; 26 C. W. N. 537; 24 Bom. L. R. 629; 20 A. I, 
J. 497; (1922) A. I. R. (P. C) 123 (P. CH, 

4) 19 Ind. Cas. 694; 38 M. 356; 13 M. L. T, 
498; (1913) M. W. N. 581; 25 M. L. J. 393. 

(5) 59 Ind Cas. 65; 38 ML J. 3201: 11 L. W. 455. 
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decision is clearly distinguishable. No 
possession of land was concerned in the suit. 
That decision related to a claim, not for 
possession of land, but for a share of temple 
offerings, and it was merely held that adver- 
sely taking and appropriating day by day 
a share ot the offerings gave no title to the 
income claimed. That decision was, in 
fact, distinguished on this very ground in 
Idavapalli Dhanushkotirayudu v. Vankayala 
Venkatara nam (5) by a Bench of this Court to 
which. one of us was a member. We do 
"not think that decision has any bearing on 
a case like the present. 


KS The appellants’ second point is this. The 
second plaintiff who brought the suit died 
pendente lite, and the third Giant who suc- 
ceeded to the office, was, as his successor, 
allowed to continue the litigation. Mr, Anan- 
thakrishna Iyer contends that, although the 
second plaintiff may be barred, the third 
plaintiti is not. Apart from the question 
whether the suit can proper y be treated as 
one instituted by the third plaintift, we do 
not think that, even if we decided to do so, 
that makes any difference as to the question 
ot limitation. 5ubramama Gurukkal v. Amma- 
khannu: Ammal (2) is authority for holding 
tha., in a suit of this nature, the second 
plaintiff's successor is,just as much barred 
by limitation asthe second plaintiff himself, 
ldavapalli Dhanushhotrayuda v. Vankayala 
Venkatratnam (5) is to the same effect, 


The appellants contend that these'are no 
longer good law on this point after the pro- 
nouncement of the Pu.ivy Council in 
Vidya Varutht Tiurtha v. Balusam: Joer 
(3). We have. carefully considered this 
judgment and we can see no reason for hold- 
ing that it overiules or renders inapplic- 
able the decisions quoted. The basis of 
their Lordships’ decision, as appears at the 
clos. of their judgment, in ths particular 
was that during the lifetime of the first 
successor of the alienor, the possession 
of the plaintiff in that case could not be 
treated as adverse because that alienor 
recognized him as a tenant and must be 
taken to have made a tre:h ease to enue 
for the lifetime of himself, the then Mahant, 
We think in the present case that the third 
plaintiff is equally barred by limitation 
with tbe second plaintiff. 
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The second appeals are dismissed with 
costs (one set of costs to be divided). 

M. C, P. Appeals dismissed. 

W. C. A, 


CALCUTTA HIGH COURT. 
Civi, RULE NO. 33 OF 1921 IN 
First APPEAL No. 290 OF 1916. 
i June 30, 1922. 
Present;—]ustice Sir Austosh Mookerjee, KT., 
and Mr. Justice Chotzner. 5 
AJIT SINGH—PETITICNER 
Versus 
BHAGABATI CHARAN MUKERJEE— 
OPPOSITE PARTY. 

Construction of Statutes— Amendment of Act— 
—-Retrospectwe operation— Limitation and the Code 
of Civil Procedure Amendment Aci (X XVI 
of 1920), 5. 2, whether retrospective. 

If the application of the provisions of an Amend- 
ing Act makes it impossible ‘to exercise a vested 
right of suit the Act should be constured as not 
being applicable to such cases. 

Section 2 of the Limitation and the Code of 
Civil Procedure Amendment Act has no retrospec- 
tive effect and does not apply to cases where the 
death of the plaintiff or appeliant occurred before 
the date ot is coming into torce. 

Rule. 

Babu Rwjendra Kumar Mutter, for the 
Petitioner. 

Babu Nando Gopal Banerjee, for the 
Opposite Party. 

' JUDGMENT.—This is an application by 
the intant representative of the sole appellant 
in an appeal from original decree for leave 
to prosecute the appeal. The appellant 
died on the 19th November 1920. There- 
upon the right accrued to the legal repre- 
sentative of the deceased to apply under 
r.30f O. KAllof the Code read with r. II, 
subject to the penalty that, if such applica- 
tion was not made within the time limited by 
law, the appeal would abate under sub-rule 
2 of r. 3. On the date of the death of the 
original appellant, At rop of the First 
Schedule to the Limitation Act of 1908 pro- 
vided that an application under that rule 
could be made within six months from 
the death of the deceased appellant; 
in other words, the requisite application 
could be made on or betore the 19th May 
1921. In the interval, before the expiry 
of this period, Act XXVI of 1920, called 
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“ The Indian Limitation and the Code of 
Civil Procedure Amendment Act, 1920," was 
passed by the Indian Legislative Council and 
received theassent of the Governor-General 
on the 2nd September 1920; but the Act 
did not come into force till the rst January 
I921. The resultwas, that the period of 
six months was reduced to 9o days. The 
question is, whether this affected the right 
which had accrued due on the 19th Novem- 
ber 1920 to make an application within 
. Six months from that date. We are of 
opinion that the answer must be in the 
negative. 


A similar question which arose in con- 
nection with the amendment of Art. 3 
of Schedule III of the Bengal Tenancy Act, 
came up for consideration in the case of 
Gopeshwar Pal v. Jiban Chandra (1), 
and it was pointed out that if the appli- 
cation of the provisions of an Amending 
Act makes it impossible to exercise a vested 
right of suit, the Act should be construed 
as not being applicable to such cases. 
decision affirmed the view taken by the 
majority of the Court in Munjurt Bibi v. 
Akkel Mahmud (2), which, it was pointed 
out, had not been affected by the judgment 
of the Judicial Committee in Soni Kam v. 
Kanhaiya Lal (3. On the other hand, 
the decision of the judicial Committee in 
Colonial Sugar Refining Co. v. Irving (4) 
militates against the retrospective operation 
of Statues in cases of this description, to the 
detriment of an existing right of suit or 
appeal. We are consequently of opinion 
that the application isin time and must be 
granted. 

This renders it unnecessary for us to deal 
with the question which was raised on be- 
half-of the opposite party as to the appli- 
cability of section 5 of the Limitation Act 
to an application to set aside an abatement. 


(1) 24 Ind. Cas. 37; 41 C. 1125; 18 C. W. N. 
804; 19 C. L. J. 5409. 
(2) 19 Ind. Cas. 793; 17 C. W. N. 889; r7 C. 
6 


L. J. 316. . 

(3 19 Ind. Cas, 291; 13 M. L. T. 437; 17 C. W. 
N. 605; 11 A. L. J. 389; (1913) M. W. N. 470; 17 
C. L. J. 488; 15 Bom. L. R. 489; 35 A. 227; 25 
M. L. J. 131; go I. A. 74 (P. C). 

(4). (1905) A. C. 360; 74 L. J. P. C. 77; 92 L. 
T. 738| 21 T. L. R. 513. 
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The Rule is made absolute with costs,— 
one gold smohur. 


N. H. Rule made absolute. 


E 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION. 
February 21, 1022. 
Present -—Mr. Justice Rankin. 
MESSRS. ALLEN BROS, & Co.— 
APPLICANTS 
verSUS 


Mrssrs. BANDO & Co.—RESPONDENTS, 

Calcutta Rent Act (III B. C. of 1920), s. 15— 
Application for standardisation of vent — Refusal 
by Rent Controller—-High Court's power of super- 
inlendence— Indian High Couris Act, 1861, s. 15 
—Government of India Act, 1915, s. 107—'* Inferior 
Court," meaning of. 

Section r5 of the Calcutta Rent Act makes it 
obligatory on the Rent Controller to grant a certi- 
ficate certifying the standard rent. [p. 372, ccl. 2.] 

Where the rooms in respect of which an appli- 
cation is made for standardisation of rent under 
section 15 of the Calcutta Rent Act, are perfectly 
certain, easily enough  ascertainable and are sub- 
ject to no doubt at all, it matters nothing whatso- 
ever whether the premises comprising the rooms 
have three numbers or one number or have got no 
nunber at all and there is no justification for the 
Rent Controller’s refusal to comply with section 
I5 of the Act on the ground of a confusion in the 
number of the premises. [p. 372, col. 2.] 

The High Court has power of superintendence 
and revisional jurisdiction as regards the Rent 
Controller. fp. 372, col. 2.] 

Where a new and special jurisdiction is conferred 
upon an Ordinary Civil Court so as to make it for 
certain limited purposes a Court of special jurisdic- 
tion, the powers and duties of which are defined 
by Statute, the High Court has, in the absence of 
any special provision conferring appellate juris- 
diction in any form, as regards those purposes, a 
tight of superintendence arising out of the ordinary 
relationship .between the two Courts. [p. 373, col. 2.] 

But it is not enough for the purposes of the 
Civil Procedure €ode or the Letters Patent which 
deal on definite principles with a regular order of 
Courts, that from the limited nature of the powers 
conferred, or from a mere comparison with other 
Courts, :r from possible relationships thereto not 
yet subsisting, a new Court may be styled an “' in- 
ferior Court" to the High Court. An actual re- 
lationship to the High Court must be established : 
an existing thread of connecting authority must 
be disclosed. (p. 377, col. 2.] 
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Mr. B. L, Miter, for the Applicants. 
Mr. H. D. Bose, for the Respondents. 


JUDGMENT,.—The applicants, Messrs. 
Allen Brothers & Co. (India), Itd., obtained 
a Rule nis? on the 4th January 71921 
calling upon the respondents Messrs. Bando 
& Co., to show cause why an order made 
by the Controller appointed under the 
Calcutta Rent Act, 1920, should not be set 
aside. 'This Rule was issued both under 
section 115 of the Code and under clause 
15 of the Letters Patent. 


The applicants are tenante of certain 
premises in Hare Street and hold under 
the respondents. Their complaint is that 
an application made by them to the Con- 
troller under section 15 of the Rent Act, 
for a certificate certifying the standard rent 
of the said premises, has been dismissed 
contrary to the terms of the section, which 
oblige the Controller to fix the standard 
rent and to certify the same. 


In my opinion, upon the question of 
merits, there is no answer to the applicants. 
The judgment of the Controller is before 
me. It appears that in Hare Street there 
is a large building which is numbered 3 
4,5 and 6, and there is some confusion on 
the port of many people as to which part 
of the whole building is properly desig- 
nated by oneor other of these numerals. It 
appears, however, that thereis no doubt at 
all as to the rooms which were let to the 
applicants. They are occupied by Messrs. 
Hollinghurst & Co., and the three rooms in 
question which Messrs. Hollinghurst occupy 
under the applicants and which the appli- 
cants took from Messrs. Bando & Co. are 
easily ascertainable. The Rent Controller 
in the course of his judgment says :— 

* From the above it will be seen that 
there is no satisfactory evidence upon the 
record to prove the number of the premises 
comprising the three rooms let out to the 
applicants, "whether the ntimber of the 
premisesis4 and 5 or 5 and 6 or 4, 5 and 6, 
Hare Street. On this very ground the 
suit fails." 


He also states that there is no satis- 
factory evidence before him to show what 
the rent of these identical rooms was in 
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November 1918. The judgment concludes 
by saying that, “in the circumstances 
stated above,as there is a confusion in the 
nuniber of premises of which the rent is 
required to be standardized, I dismiss this 
application." 

In my opinion, section r5 of the Calcutta 
Rent Act makes it obligatory on the Rent 
Controller to grant a certificate certi- 
fying the standard rent. In the present ` 
case it is beyond dispute that the rooms 
in respect of which the application is made 
are perfectly certain, easily enough ascertain- 
able, and are subject to no doubtat all. 
Either the Rent Controller or any Surveyor 
appointed by him could have been taken 
and shown the actual rooms, which Messrs. 
Hollinghurst & Co. are occupying. Itis no- 
where suggested and it is not the faet that the 
Controller required the applicant to give 
him further particulars and that the appli- 
cant made any default in complying with 
such order. In these circumstances, it 
matters nothing whatsoever whether the 
premises in question have got three num- 
bers or one number or have'got no number 
at all, and there is no justification for the 
Rent Controller’s refusal to comply with 
section 15 of the Calcutta Rent Act. Nor 
can any such justification be extracted 
from the fact that it may be difficult, owing 
to confusion of numbers, to say at what 
rent these very three rooms were let in any 
previous period. By the terms of section 
15 the Controller may fix the standard 
rent at such amount as he deems just in any 
of aseries of cases, and one of the cases 
in which he may act in that manner is 
thus defined: “ where for any reason any 
difficulty arisesin giving effect to this Act.” 
For these reasotisI do not think that there 
can be any serious question that if I have 
jurisdiction to do so I should send the case 
back to the Rent Controller with a direc- 
tion to hear and determine the application 


according to law. 


Mr. H. D. Bose, showing cause, takes 
as his main point the preliminary objection 
that this Court has no power of superin- 
tendence and no revisional jurisdiction as 
regards the Controller. It is not, however, 
contended that such jurisdiction, if it 
exists in the High Court, cannot properly 
be excercised by a Single Judge sitting on 
the Original Side in a case such as this where 
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the premises are situated within the limits 
of the Ordinary Original Civil Juricdiction. 
This point of revisional jurisdiction has 
been considered and adjudicated on in 
more than one case on the Appellate Side, 
and on the Original Side before now a good 
many applications have been entertained 
for a revision of orders passed by the Rent 
Controller." Mr. Bose contended that the 
decisions, and in particular the decision 
which contains the fullest treatment of 
the matter, H. D. Chatterjee v. L. B. Tri- 
bedi (x), can be shown to proceed upon cases 
which are not in point and upon principles 
which are not sound. He also contended 
that insufficient attention had been paid 
to the fact that the Rent Controller's Court 
is subject to a Rule making power which is 
vested, notin this Court, but in the Local 
Government. For these reasons he asked 
leave to argue this question of jurisdiction, 
and, in the circumstances, I allowed that 
to be done. -> 

- The decisions of an Appellate Side Bench 
are, technically speaking, not binding upon 
me. This is owing to the fact that in many 
cases the law administered on the Original 
Side is not the same as the law administered 
with reference to cases arising in the 
Mofussil. The present question, however, is 
exactly the same on whichever side of 
the Court it arises. The only authority 
known to me as a guide upon this sort 
of question is the dictum of Mr. Justice 
Norris in the Ovrtental Bank Cor- 
poration v. Gobind Lal Seal (2). ‘The learned 
Judge said that he was not prepared to say 
that he would consider every judgment 
' of an Appellate Bench binding upon him 
when sitting on the Original Side, yet every 
such judgment should receive respectful 
consideration and careful attention and 
should be followed unless he was very 
clearly of the opinion that the conclusion 
arrived at was an erroneous one. 

The questions raised, quite properly, 
by Mr. H. D. Bose are both numerous and 
dificult, Ithink it would be no recom- 
mendation of any one’s opinion to say that 
he was very clearly of opinion that the 


(1) 68 Ind. Cas. 274; 26 C. W. N. 78; 49 C. 
529; (1922) A. I. R. (C) 427. " 

(2) 9C. 604'at p. 607; 13 C. L. R. 142; 4 Ind. 
"Dec, (N. S. 1059, 
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contrary view was erroneous. I propose 
to deal with this matter fully and carefully 
both out of respect to Mr. H. D. Bose’s 
argument and becuase I think his client 
is entitled to this but, in my opinion, it is 
not true that in the end the question has 
been decided upon a wrong footing and 
it. is a question on which, though with 
some difficulty, I incline to the opitiion 
that the decision of the Division Bench 
is right. 

In the first place, it must be noted that 
the argument before me proceeded with- 
out either party calling into question the 
validity of the Calcutta Rent Act or the 
validity of the Rules made thereunder.. 
The first question on this basis is as to what 
the local Legislature has in fact done. 
In my opinion the Controller, in discharg- 
ing his duty under section 15, and the 
President of the Tribunal, in discharging 
his duties under section 18, act as Courts 
of Justice. Whether they are Civil Courts 
within the meaning of any particular enact- 
ment is another question but they are both 
Civil Courts in the general sense; they are 
authorised to decide judicially, and by 
judicial methods only, between persons 
seeking their civil rights: Nilmoni Singh 
Deo v. Taranath  Mukerjee (3). Such . 
functions as they perform under sections 15 : 
and r8 are neither administrative nor minis- 
terial. It is written large, both over the 
Act and the Rules, that the procedure 
to be followed is in general the procedure 
of a Court of Law. 

By section 18, when the Controller has 
given a decision fixing the standard rent, 
and in that event only, a certain right is 
given to the parties. It is not called a 
tight of appeal but aright ''to apply for 
revision " of the Controller’s order. As 
section 24 provides thatthe procedure shall 
be that laid down in the Code for the regu-. 
lar trial of suits “ as nearly as may be” 
it seems that the right is to have a re-trial 
before a higher Court. It is, not what is 
technically known as “ revision" or “ refer- 
ence " and it does not seem to me exactly 
the same thing as “ appeal by way of re- 
hearing " means in England. But, however 


(3) 9 C. 295 at pp. 298, 301 ; 12 C. L. R. 361; 
9 I. A. 174; 5 Shome L. R. 130; 4 Sar. P. C. T. 
392; 6 Ind, Jur. 547; 4 Ind, Dec. (N, s.) 846 
(P. C.). n l SU A onse 
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the right in question is denominated or 
defined, its existence puts the Controller 
in the position of a Court subordinated 
to another Court, not simply as a matter of 
dignity or precedence, but in the sense that 
the one Court controls the other, to con- 
firm, vary or nullify the orders of the other. 
If I may adopt the language used in 
Birendra Kishore Mantkya v. Secretary 
of State for India (4), "the index 
of the relation of superior and inferior 
Tribunal’ is there. The form of jurisdic- 
tion may or may not be one hitherto un- 
known in India as a form of appellate 
jurisdiction. It is by no means an un- 
known form elsewhere. 

As regards the two classes of Courts that 
are mentioned in section 18, two features 
are clear: jirst, that the decision shall be 
final, secondly, in addition to a general 
power to make Rules ' to carry out the 
purposes of the Act" the Local Government 
has a particular power to make Rules regu- 
lating the procedure of these Courts. This 
power must doubtless be read with section 
24. 
By section 15 of the Indian High Courts 
Act, 1861, now replaced by section 107 
of the Government of India Act, power 
of superintendence is given over all Courts 
subject to the appellate jurisdiction. By 
the respective sections 9 and 106 of the 
same Statutes the several High Courts have 
such appellate jurisdiction as is vested in 
them by Letters Patent. On turnirtg to 
the Letters Patent to find what is the appel- 
late jurisdiction one finds that it is “from 
the Civil Courts ofthe Bengal Division of 
‘the Presidency of Fort William " and “from 
all other Courts subject to its superinten- 
dence." These last words appear to make 
a vicious circle but areexplained by the 
fact that section o of the Act, 1867, had 
transferred to the High Court every power 
and authority vested in the Courts which 
the High Court superseded. As neither 
the Rent Controler nor the” President of 
the Tribunal were Courts known in 186, 
a right of superintendence can only be made 
out under the Letters Patent in one or 
other of two ways: by establishing that 
it or some other form of appellate juris- 


(4) Gr Ind. Cas, 112, 48 C, 766 at p. 776; 2 
C. W, N. 80; 32 C. L. J. 433. prey reg 
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diction has been since granted with refer- 
ence to the Rent Controller or the Pre- 
sident; or, secondly, by establishing that 
the High Court inherited a general juris- 
diction over all Courts of civil jurisdiction 
established or to be established. “ The 
High Court," as has been stated, “ has 
superintendence where it bas appellate 
jurisdiction, and has appellate jurisdiction 
where it has superintendence " [Abdul Karim 
Fateh Mahomed v. Municipal Officer, 
Aden (ai), but some jurisdiction must be 
shown before the rest can be inferred. 
In my opinion the position is in no way 
altered if the question be considered 
upon the language of the Code. The 
word ‘‘ subordinate” is not defined by the 
Code because section 3 is not a definition. 
This section does not claim to be and is 
not intended to be exhaustive: [Pur- 
shotam Janardan v. Mahadu Pandu (6).] 
Though not defined, the word “subordinate” 
plays an important part in the Code as may 
be seen from sections 23, 24, 100, DS, 
133, 136 and. 137. There are also in the 
Code several phrases that may be contrasted 
and compared, thus : Court of a grade 
inferior (section 3) ; Court of highest grade 
(section 63); any Court (section 113); 
Civil Courts subject to their superintend- 
ence (section 122); any Court of Civil 
jurisdiction (section 141). The words “Civil 
Court " in the Code appear to have a 
special meaning though this again is no- 
where defined. I take them to mean Civil 
Courts exercising all the powers of Civil 
Courts as distinguished from Courts which 
only exercise powers over Civil matters 
of a special class or classes, e.g., the Rent 
Courts under Act X of 1859, and the Land 
Acquisition Judge. The two .broadest 
phrases in the Code are to be found in sections 
113 and r41. The latterin no way touches 
upon questions of subordination; the 
former does, because reference is a 
form of appellate jurisdiction [Birendra 
Kishore Mantkya v. Secretary of State 
for India (4)], but O. XLVI cuts 
down its application and it does not apply 
to the Rent Controller or the President. 
It may be argued that the High Court 


(5) 27 B.575 at p. 582; 5 Born, L. R, 562. 
(6) 17 Ind. Cas. 676i 37 B. 1141 14 Bom. . 
La Re 9470 
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has superintendence over “any Court" 
beciuse it has power to PE the order 
and so to give a power of reference to “ any 
Court," “Beyond this argument, which 
in reference to special statutory Courts 
unknown to the Code seems very precarious, 
I can see nothing in the Code which even 
promises to be of any assistance on the pre- 
sent question unless it be that a comparison 
between sections 23 and 24 appears to show 
that a Court may be subordinate withiu 
the meaniug of the Code in a purely ad- 
ministrative sense. 

It was contended by Mr. B. i. Mitter 
in support of the Rule that all other Courts 
of civil jurisdiction are subordinate to the 
High Court and under its appellate juris- 
diction in a wide sense unless the Legislature 
has expressly provided to the contrary. 
I assume that, for the purposes of this pro- 
position, some form of territorial limit is 
presupposed and I pass over the difficulty 
that arises from the fact that such a limit 
may be imposed in various ways. The 
proposition may mean that if a new Court was 
established for a new purpose and nothing 
was said to De contrary, then there 
would be an unlimited right of appeal 
in the narrow sense as well as subordina- 
tion in other ways. But if this isnot meant, 
then I think the proposition is seen to be 
indefinite and to stand in need of support 
and definition by authority. As a general 
. proposition applicable to Bengal, it seems 
to me that on the face of the Act of 1861 
and the Letters Patent no preposition so 
simple and wide can possibly be correct. 
It is nowhere expressed and the several 
jurisdictions carefully defined and con- 
ferred are not to be extended or enlarged 
indefinitely upon general principles to the 
rigour of which His Majesty is in no way 
committed. The simple proposition is 
always tempting, yet I know of no case de- 
cided on this simple principle. In many 
of the decided cases it would have been a 
complete answer to the problem, yet the 
Courts have made heavy weather before 
arriving at another answer. As the pre- 
sent case arises within the Ordinary Origi- 
nal Jurisdiction it may be said that this 
principle was implicit in the authority of 
the Supreme Court and that, if so, it is 
continued by section 9 of the Act of 1861 
and by the Government of India Act, 
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This bas not been argued before me. My 
own consideration of the matter leads me 
to reject the argument. This depends 
upon the Charter of the Supreme Court 
of 1774. As clause 21 applies only to the 
Courts and Magistrates therein specified as 
having been established or appointed by 
the Charter of 1753 it has no application 
here. The only other clause that can be 
founded on is clause 4. As to this clause, 
both Jenkins, C. J., and Stephen, J., in 
Government of Bengal v. Moti Lal Ghosh 
[Amrita Bazar Patrika, In the matter of} (7) 
were of opinion that it refers to the indi- 
vidual Judges and not to the Courts. The 
frame of the Charter when the purview 
of its successive clauses is examined, strong- 
ly supports this reading. I would say 
that nothing that I am now stating is 
intended to abridge by a single inch the 
doctrine laid down with reference to cases 
which are within the revisional power, 
that, “ there is no form of judicial injustice 
which this Court, if need be, cannot reach.” 
[Lekhraj Ram v. Debi Pershad (8).] 

It remains, therefore, to enquire whether 
the Calcutta Rent Controller as a Court 
is under the High Court in any one of ways 
in which appellate jurisdiction can be 
exercised. The decisions of the Division 
Benches, in particular the case already 
cited LH. D. Chatterjee v. L. B. Tribedi (1)], 
deal with the problem in this way, in no 
way proceeding upon any more general 
principle. 

The: position under the Calcutta Rent 
Act of 1920 isthis. The Act, to begin with, 
applies only to Calcutta in the sense of 
Municipal Calcutta, and the word '' Cal- 
cutta " throughout the Act has that parti- 
cular meaning. So far as I can find, the 
area to which the Act extends has never 
been enlarged since the Áct was passed. "The 
appointment of the Rent Controller is to 
be found in the Callculia Gazette of sth 
May 1920, No. 24 T. M., and is “as Control- 
ler for Calcutta for the purposes of the said 
Act." The Rules made by the Bocal Govern- 
ment under the Act are dated r3th July 
1920 ; the only amendment is dated 8th 


(7) 20 Ind, Cas, 81; 17 C. W. N. 1253 at pp. 


QUAM re r4 Cr. L, J. 321 18C, L. J. 452 ; 41 
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(8) I2 4 W, N, 678 at p 680} 7 Cr, I. J. 499: 
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September 1921 and in no way affects the 
present question. The resultis, therefore, 
that at present, taking the institution as 
it exists, no decision of the only Rent Con- 
troller appointed is in fact subject to re- 
vision by any Civil Court. Ifeverthe Act 
is extended to another area it will be in 
the option of the Local Government to 
appoint another officer as Controller for 
the new area or to appoint the same officer 
either as a separate office or by way of 
' extension of the area over which his pre- 
sent jurisdiction holds. No doubt mere 
extension of his area by an administra- 
tive Act would put him within the con- 
trol of a Civil Court. As matters stand, 
the only facts connecting him in any manner 
with the appellate iurisdiction of the High 
Court are these : that he is, as I think, 
subordinated to the President ; that Awards 
of the Tribunal made under the Calcutta 
Improvement Act (Bengal Act V of rgrr) 
are appealable to this Court under Act 
XVIII of 1911; that in some cases the 
President himself gives decisions which are 
deemed to be decisions of the Tribunal; 
and that where the word “ Judge,” as 
distinct from “ Court,” appears in the 


Land Acquisition Act of 1894, the Presi-. 


dent is deemed to be the Judge. As be- 
tween the Rent Controller on the one hand 
and the High Court onthe other, the ques- 
tion is, is this a link or a gap ? 

Certain lines of decisions have been 
thought to touch this question. I wil refer 
first to the cases under the Rent Act (Act X 
of 1859). By that Act certain suits were made 
cognizable only by the Collector’s Court 
and upou the terms of the Act. In cer- 
tain suits the judgment of the Collector 
was to be final; and in these, if they were 
tried by the Deputy Collector, an appeal 
lay to the Collector whose decision was 
to be final. In other suits an appeal lay 
to the Zilla Judge or theSudder Court accord- 
ing as the amount in the dispute was under 
or over Rs.e§,000. In 1861;therefore, the 
Sudder Court possessed appellate jurisdiction 
over the Collector's Court by the terms 
of the Act of 1859 itself and the High Court 
inherited therewith a power of super- 
intendence. ‘The cases were fully discussed 
in Chaitan Patjosi v. Kunja Behari (oi, 

(9) .11 Ind. Cas. 207; 38 C. 832; 15 C. W, N. 
865; r4 C Ly Jo 294 
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They show that a right of appeal, however 
limited, will let in the full general power 
of superintendence, but the right of appeal 
in those cases is clearly given by the special 
Code itself and applies to cases within 
the special jurisdiction conferred thereby. 
I may observe here that in dealing with a 
long line of decisions the important point 
to observe is the principle upon which the 
authorities in the end settle down. That 
is far more important than general langu- 
age used in the earliest cases. "The earliest 
case was apparently a Full Bench case, 
[Gobind Coomar Chowhdhry v. Kristo Coomar 
Chowdhry (xo)], where the orderassailed was 
made under section x5r of Act X. There 
was no complaint that the Court of limited 
jurisdiction had exceeded ‘its authority. 
The point was that the Court had refused 
to do something ‘on the ground that it had 
no power. In that case the judgment of 
Mr. Justice Loch showed by its reference 
to “ cases in which no appeal lies to the 
Judge" that there is no reason to attri- 
bute the decision to any wider principle 
than I have mentioned ; wider language was 
used in Deanuioollah v. Nowab Nazim 
Sidhee Nuzzer AM Khan Bahadoor — (x1), 
where the Collector had in fact exceeded 
his jurisdiction but Ido not read that 
as laying down that every Court of 
limited jurisdiction must be under the 
superintendence of the High Court; the . 
true basis of the Court’s interference under 
the Act of 1859 was considered in Uma 
Charan Mandal v. Midnapore Zemindary 
Co. (12), whereit is rested on the provision 
for appeals. Perhaps, the neatest ilustre- 
tion of this reasoning is afforded by the case 
of Kartik Chandra Ojha v. Gora Chand Mahto 
(13), a decision under the Chota Nagpur 
Tenancy Act (Bengal Act VI of 1908} 
where a general power of' revision was 
based on the fact that by section 224, 
sub-clause (2), a second appeal lay to this 
Court in certain cases. These cases deal] 
also with difficulties as to whether the Acts 
expressly or impliedly vested power of 


7 W. R. 5203 B. L. R. Sup. Vol. 714 


m 10 W. R. 341. 
Se 23 Ind. Cas. 896; 19 CL. J. 300: 18 C, W. 
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(13) 20 Ind. Cas. 420; 40 C. 518: 17 C. I, f. 
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superintendence elsewhere or took it away. 
They show that the Rule making power 
or even greater powers vested elsewhere do 
not avail to take away those powers of the 
Court which follow from its position as a 


Court of Appeal. Though a provision that. 


the Commissioner shall be the High Court 
has this effect [Darbari Panjlava v. Bhath 
Roy (r4)] as also a provision that the appeal 
shall be to the Commissioner [Uma Charan 
Mandal v. Midnapore Zemindary Co. (12).] 
These cases, therefore, are,in my opinion, 
as Mr. H. D, Bose argued, of no very direct 
application to the case of the Rent Con- 
troller. 
By the Land Acquisition Act of 1894 
an appeal lies to the High Court from any 
award of the Court established by the Act. 
Leaving on one side the cases in which 
the Collector’s duty was not a judicial duty, 
I come to those in whichit has been held 
that, in acting under section 18, the Collec- 
tor is a Court and his proceedings are sub- 
ject to revision. [Administrator-General of 
Bengal v. Land Acquisition Collector 
(15) and Krishna Das Roy v. Land Acqui- 
sition Collector, Pabna (16).] ‘The later case 
simply followed the earlier and not without 
doubt. In the earlier case attention was 
almost entirely devoted to the question whe- 
ther the Collector's function was judicial. 
The reasoning on that assumption is very 
condensed but if this Court 1s a Court of 
Appeal from the award it would certainly 
seem to have superintendence over judi- 
cial proceedings for the initiation of the 
reference. , 
It is dear enough that, under all thes 
special Statutes, an appeal lies to the High 
Court. “For the purposes of the appli- 
cation of the power of superintendence 
it is not necessary that an appeal should 
lie to this Court in the very proceeding in 
which the power of superintendence is in- 
voked " [Uma Charan Mandal v. Midna- 
pore Lemindary Co. (12).] If a case should 
arise by reason of an extension of the area 
under the Calcutta Rent Act, 1920, in which 
a Civil Court should have jurisdiction 


(r4) 23 Ind. Cas, 883; 41 C. 915; x8 C. W. N. 
575; 19 C. L. J. 294. 

(15) I . 24 

(16) 13 Ind, Cas. 470; 16 C. W; N. 927; 16 
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a question would then emerge which the 
cases I have been referring to do not 
answer. ‘That question, but for the specific 
tight of appeal conferred by the Land 
Acquisition Act, would have arisen under it 
also. The question is this: when a new 
and special jurisdiction is conferred upon 
an Ordinary Civil Court so as to make it 
for certain limited purposes a Court of 
special jurisdiction, the powers and duties 
of which are defined by Statute, has the 
High Court, in the absence of any special 
provision conferring appellate jurisdic- 
tion in any form, as regards those purposes, 
a right of supreintendence arising out of 
the ordinary relationship between the two 
Courts? As I understand the view of 
the Division Bench in H. D. Chatterjee 
v. L. B. Tribedi (x) (supra), they answer 
this question in the affirmative, and I am 
in no way prepared to dissent. But the 
question at present is not solved by 
any reference even to this principle. From 
the Act of 1861, from the Letters Patent, 
and from the decisions, I draw this conclu- 
sion that it is not enough for the purposes 
of the Code or the Letters Patent which 
deal on definite principles with a regular 
order of Courts, that from the limited nature 
of the powers conferred, or from a mere 
comparison with other Courts, or from 
possible relationships thereto not yet sub- 
sisting, a new Court may be styled an 
“inferior Court". An actual :elationship 
to this Court must be established: an 
existing thread of connecting authority 
must be disclosed. The President of 
the ‘Tribunal is the -person who is 
set up as a Court by section 18 of 
the Rent Act of 1920. Under the Calcutta 
Improvement Act of xgir a ‘‘Court“ is 
set up but that '' Court ” is the Tribunal and 
not tbe President (section 70). The Act 
of the Governor-General in Council of the 
same year deals with appeals from awards 
of the Tribunal as the preamble shows. 
For the purpose of determmaeing what is 
the award of the Tribunal the President's 
decision is in certain cases the only thing 
that matters, and in certain cases he is en- 
titled to sit alone and to exercise all powers 
of the Tribunal (section 77). In addi- 
tion to that the Calcutta Improvement Act 
has made the President the ““Judge” 
in the sense of the Land Acquisition Act 
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wherever the word “ Judge " occurs. Now, 
'superintendence is over Courts, not over 
jurisdictions. The present question must, 
it seems to me, be decided ultimately upon 
consideration whether the giving of a new 
jurisdiction to the President is to be regarded 
as a new jurisdiction conferred on an exist- 
ing Court or to be regarded. as the setting 
up of a new Court for a new purpose. On 
‘that question I have entertained much 
' doubt.. The position is not quite the same 
‘urisdiction is given to 


as where a new | 
the. Civil Courts. The Tribunal or the 


President have no general jurisdiction at all. 
On the question whether there isone Court 
from which in one jurisdiction an appeal 
lies to this Court or two Courts which should 
be regarded as absolutely separate, I have 
come to the conclusion that the decision 
of the Division Bench has all the common 
sense of the matter even if it may be doubted 
whether it has all the strict logic on its 
side. After all, the President for some pur- 
poses is “ the Judge " and is the Tribunal ;" 
appeals within the Calcutta Improvement 
Act lie mostly from his decisions; and 
in view ofthe fact that appeals from a Rent 
Controllers decisions may come as occa 
sion arises either to the Civil Courts of the 
‘District or, in Calcutta, to the President, 
lam in no way-prepared to hold that an 
opinion which has been entertained by some 
four or five Judges of this Court is not the 


better opinion. 
For these reasons OF, 
say, in these circumstances, the 


be made absolute with costs. 
B. N. Rule made absolute. 


perhaps, I should 
Rule will 
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e, 11— Plaint delidévately insuffictenily stamped— 
Time to make up deficiency— Court, discretion of. —. 
- Where a plaint is insufficiently stamped, a Court 
has discretion under O. VII, r. ri of the Civil 
Procedure Code to give the plaintiff time to make 
good the deficiency even though the plaintiff has 
deliberately, and without any excuse, paid an 
. Ram Sahay Ram Pandey v. Kumar Lakshmi 
Narain, Singh 42 Ind. Cas. 675;3 P. L.J. 74 
5 P. L. W. 18, distinguished. 
Second Appeal. ; 

Messrs. Gangadhar Das and Bhusan Muker- 
jee, for the Appellant. : 
Rai T. N. Saha, 
Shiveshivar and Nawalkishore Pd., for 

Respondent. 


Messrs. Kailshpath, 


JUDGMENT. . 

Coutts, J.—This appeal arises out of 
the suit brought for recovery of certain 
money due, on a hand-note. The suit was 
dismissed by the Munsif on the ground 
that the hand-note was not genuine or for 
consideration and that the suit is barred 
by limitation. Against ‘this decree there 
was an appeal to the District Judge who, 
without considering the question of the 
genuineness of the hand-note, dismissed 


the appeal on the ground of limitation ' 


alone. | 

The question of limitation’ arises in the 
following way. Plaintiff filed his plaint 
on the 18th February, 1918, on a Court-fee 
often rupees only. It was found that there 
was a deficit Court-fee of Rs. 47-12, and the 
Munsif directed that this should be paid 
within a week. It was paid within a week 
and the suit was then registered and heard. 
Both the Courts below have found that the 
pleint had been deliberately filed on an 
insufficient Court-fee, and that, when the 
deficit Court-fee was paid, the suit was 
barred by limitation, and, om the authority 


of Ram Sahay Ram Pandey v. Kumar 


Lakshmi Narain Singh (1), they found that 
the suit was barred by limitation. There 
appears to be some misapprehension in 
the mind of both the Courts below in regard 
to this matter. The case of Ram Sahay 
Ram Pandey v. Kumar Lakshmi Narain 
Singh (I) was a case referring to a deficit 
Court-fee on a memorandum of appeal, 
and with regard to this the law is settled, 
so far as this Court at all events is concerned, 
go) 42 Ind, Cas. 675; 3 P. L. Je 74t 5 Pdl W 
18, 


the 


~ 
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that in such a case as the present the memo- 
randum of appeal would be barred by limi- 
tation. But it is not so in the case of a 
plaint. As was remarked by Chamier, C. J., 
in that case: 

“It has been held that in the case of a 
plaint insufficiently stamped the Court 
is bound, under O. VII, r. Ir, to give the 
plaintiff time to make good the deficiency. 
I doubt whether the Legislature intended 
that time should be given as a matter of 
course, even where the plaintiff bas deliber- 
ately and without any excuse paid an insufh- 
cient Court-fee, but it is too late to 
question the rulings on this point." 

The Munsif, therefore, had discretion 
in this matter, and time having been granted 
the suit was within time under O. VII, 
r. II. In these circumstances, the decree 
of the lower Appellate Court must be set 
aside and the appeal remanded for re- 
hearing on the other points involved. Costs 
will abide the result. 

Macpherson, J.—I agree. 

N. H. Case remanded. 
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Contract, breach of — Agreement for sale of goods 
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In January 1914 the defendant entered into a 
contract to supply the plaintiff with certain goods 
to be shipped irom Europe by the defendant's 
sellers by July of that year. 'The contract be- 
tween the parties was silent as regards delay :n 
atrival apart from delay in shipment and loss of 
the ship. The goods were shipped in July in a 
German ship which, on account of the outbreak 
of war in August following, was captured by the 
British and was condemned as prize. Under Go- 
vernment orders the cargo was transhiped and after 
considerable delay due to transhipment and pro- 


ceedings in the Prize Court, etc., the 
goods ultimately arrived in Calcutta in 
June 1916 and were - available  to.. the 
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of extra charges in the 
nature of transhipping and forwarding expenses. 
The defendant took delivery of the goods 
and assuming complete dominion over them, 
sold or re-sold them, without any reference to the 
plaintiff, to other dea'ers at a profit to himself. 
The plaintiff thereupon brought the present suit 
to recover camages for non-delivery of the goods : 

Held, (1) that having regard to the capture of 
the ship and the transhipment of the goods. the 
plaintiff was not entitled to the delivery of the 
goods on their arrival in Calcutta in June 1916, in 
the same manner as if there had been no inter- 
ruption; [p. 381, col. 2.] 

(2) that regard being had to the events which 
happened, the contract had ceased to be operative 
when the goods arrived in 1916 and their arrivat 
was not such an arrival as was contemplated by 
the parties to the contract; [p. 380, col. 1.] 

(3) that the purpose of the contract and the in- 
tention of the parties to the contract were altogether 
upset by the capture of the ship, by the prolonged 
delay and by the circumstances which were the 
result thereof; consequently, the defendants were 
not bound to deliver the goods to the plaintii? 
when they eventually did arrive in Calcutta in 
June 1916. [p. 380, col. r.l 

Horloch v. Beal i1916) TA. C. 486; 85 
L. J. K. B. 602; 114 L. T. 193; 21 Com. Cas. 201; 
60 S. J. 236; 32 T. L. R. 251, Bank Line Limited 
v. Gopal & Co, (1919) A. C. 435 at p. 458; 88 
L. J. K. B. 211; 120 L. T. 129; 14 Asp. M. C. 370; 
63 S.J. 377; 35 T. L.R. 150, Idle v. Thornion, (1812) 
3 Camp. 274; 13 R. R. 799,, Tamplin Steamship 
Co. v. Anglo-Mexican Petroleum Products Co,, 
(19016) 2 A. C. 397; 85 L. J. K. B. 1389; 115 L. T. 
315; 21 Com. Cas. 299; 32 T. L. R. 677, Metropolitan 
Water Board v. Dick, Kery &' Co. (1918) 
A. C, 119; 87 L. J. K. B. 370; 117 L. T. 766; 82 
J. P. 61; 16 L. G. R. 1; 23 Com. Cas. 148; 62 S. J. 
102; 34 T. L. R. ii3and Baily v. De Crespumy, 
(1869) 4 Q. B. 180; 38 L. J. Q. B. 98; 19 L. T. 
681; 17 W. R. 494, referred to. 

According to the doctrine of frustration, a sub- 
sequent event or contingency, beyond the ken 
of parties at the time of the transaction, for the 
occurrence of which neither of them is re-ponsibie 
and for which they have not provided, may some- 
times operate to undermine and avoid the con- 
tract between them. [p. 382, col. 1.] 

Section 56 of the Contract Act on y appiies to 
physical impossibility and, therefore, does not cover 
every case of frustration. [p. 384, col. 1.] 

Goculdas Madhavji v. Narsu Yenkuji, 13 B. 
630; Chitty's S. C. C. R. 227; 7 Ind. Dec. (N. s.) 
416 and Karl Eitlinger v. Chagandas, 33 Ind. 
Cas. 205; 40 B. 301; 17 Bom. L.R. 1087, referred to. 


consignee on payment 


Mr. Langford James, for the "Plaintiff. 
Messrs. H. D. Bose and F. R. Surita, for 
the Respondent. 


JUDGMENT. 


Sarderson, D J.— I have read the judg- 
ment, about, to, be delivered by my learned 
brother Mr, Justice Richardson. 
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ín my judgment the events which have 
‘been referred to in detail by my learned 
brother were notinthe contemplation of 
the parties to the contract when the con- 
tract was made. It was made on the 21st 


: n 
January I9I4, it was headed shipment = 


arrival: the goods were to be shipped 
in July and August 1914. In fact, the goods 
in question were shipped on SS. “Spitefels” 
a German ship which sailed from Hamburg 
on the roth of July 1914 but they did not 
artive in Calcutta until June 1916, more than 
two years from the date of the contract. This 
was due to the outbreak of war in August 
FOLA and to the capture of the SS. “Spitz- 
fels.” The goods were transhipped to SS. 
“Alavi” under the circumstances detailed in 
my learned brother’s judgment. 

In my judgment, the arrival of the goods 
in June 1916 after the events which hap- 
pened, was not such an arrival as was con- 
' templated by the parties to the contract. 

In my judgment, the purpose of the con- 
tract and the intention of the parties to 
tlie contract were all altogether upset by 
the capture of the SS. “Spitefels” by the 
prolonged delay and by the other circum- 
stances which were the result thereof, con- 
sequently, in my judgment. the defendants 
were not bound to deliver the goods to the 
plaintiff when they eventually did arive 
in Calcutta in June 1916. 

In my judgment, the answer to the ques- 
tion which the learned Chief Judge ef the 
Small Cause Court has referred to this Court 
should be in the negative. 

The plaintiff must pay the costs of the 
reference. 

We think that there should be two Counsel's 
fees and two Attorney's fees—one fcr each 
hearing. 

Richardson, J.—This is a reference by 
Mr. Thornhill, the learned. Chief Judge of 
the Calcutta Court of Small Causes, from 
whose order the facts about to be stated 
are taken. «Fhe facts are either undisputed 
or concluded by the Chief Judge’s findings. 

The defendant in the suit contracted 
to supply the plaintiff with five cases of 
white shawl cloth shipment July and 
August I014. The. contract is dated 21st 
January 19214. 

The defendant had rreviculy ordered 
50 cases of white shawl cloth from: sellers 
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in London, Of these 50 cases, he sold 22 
to buyers in Calcutta including the five 
cases sold to the plaintiff. 

In part fulfilment of the defendant's 
order 20 cases were shipped in July IQI4 
by his sellers in the SS. “Spzizfels,” Ham- 
burg to Calcutta, c.t. f. c. Calcutta to the 
order and on account and risk of the defend- 
ant. The “Spitzfels,” a German ship, was 
Gan by the British in. the Mediter- 
ranean shortly after the outbreak of war and 
was condemned as prize. Under Govern- 
ment orders the cargo or portion of it was 
transhipped at Alexandria into the SS. 
“ Alavi,” which arrived in Caleuttain June 
1916, that is, nearly two years late, with 17 
only out of the defendant's 20 cases on 
board, The goods were cleared bv the 
defendant or his agents some time about 
the roth Tune 1916. 

‘The proceedings of the Prize Court are 
not in evidence and the Chief Judge states 
that there is nothing to show that any 
particular conditions attached to the 
goods by reason of those proceedings save 
that the delivery to the consignees wes 
conditional upon payment of.extra charges 
in the nature of transhipping and forward- 
ing expenses, etc., which amounted to 
Rs. 3,038-11-0for the I7 cases. The charges 
were paid by the defendant. 

The defendant also vaid the crafts for 
the whole 20 cases, together with the in- 
terest which had eccumuleted thereon. He 
further paid deviation insurance, and . 
So forth. He sent in a claim for the 
three cases short delivered. 

The contract between the parties to the 


i x decd and 
suit is headed “contract shipment 
arrival." The first clause is introductory: 


The second clause is along one. It lays 
down that ‘the buyers shall take delivery 
of the goods within a fixed number of days 
from the respective days of arrival and 
contains other provisions EE to delivery 
and payment. 

Clauses 3 and 4 are as follows: — 


"Ta Should the goods or any 
portion , of same not have been 
shipped or not have arrived at the 


expiration of the time stipulated the 
sellers, on the facts coming to their 
knowledge, shall immediately notify the 
buyers and the buyers must within two days. 


i 
| 
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of their receipt of notice from sellers, 
declare whether they are prepared to grent 
an extension of time for shipment or arrival 
of the portion overdue, otherwise this por- 
tion of the contract shall be considered 
as cancelled, and the sellers shall not be 
responsible for any such non-fulfilment 
of contract. Should the goods or any 
portion of same not have been shipped owing 
tosuppliers and for producers stopping pay- 
ment, or being prevented by accidents to 
or the destruction of works from preparing 
same, the contract shall be rescinded for 
that portion not shipped." 

“4, Buyers will not have the right to cancel 
this contract or any portion thereof if the 
goods from any unavoidable cause such 
as strikes of operatives, dock labourers, 
carriers, seamen, accidents to railways, 
or any other force majeure ate shipped 
later than the shipment dates contracted 
for, provided that such delay in shipment 
shall not exceed the period of one month." 

Under clause 8 the agreement is to be 
construed as a separate contract in respect 
of each instalment of goods. 

Clause rọ says :—“ The entry of the 
vesselat the Customs House means arrival 
under this contract. Loss of the vessel 
cancels the portion of this contract ship- 
ped in the vessel lost." 

The Chief Judge has found “that the de- 
fendant intended to perform his July part 
of the contracts with his buyers by allotting 
to them cases out of such consignment 
or consignments as might arrive in ordinary 
course by the SS. ‘‘ Spiizfels or any other 
ship." Itis further found that the defend- 
ant did not inform the plaintiff of the arrival 
of the 17 cases in June 1916. He similarly 
ignored his other buyers of 1914, and assum- 
ing complete dominion over the goods 
sold or re-sold them to other dealers 
at a profit to himself, the market 
having risen. Further, when the plaint- 
if in July 1917, in consequence of 
information which he had received, address- 
ed an enquiry on the subject to the de- 
Zendant the latter replied that the goods 
had never been shipped. The plaintiff, 
however, was not deterred. He tendered 
the contract, price for three cases on the 
footing that they represented the July 
shipment gj underg his contract. He then 
brought the present suit to recover Rs. 1,987-8 
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damages for their  non-delivery. At 
the time he was not aware of the extra 
charges paid by the defendant, but during 
the hearing of the suit he expressed his 
willingness to pay those charges, the mar- 
ket being then favourable. 

It may be added, that the goods being 
of German origin, the plaintiff made no ciaim 
in respect of his remaining two cases, on 
the footing that they might have been 
shipped in August and that the rule against. 
trading with the enemy excused the defend- 
ant from performing that part of his con- 
tract. 

The suit came twice before the learned 
Chief Judge. On the first occasion he dis- 
missed it, holding, as he says, on the construc- 
tion of the contract, ' that the contract 
was conditional on the arrival of (be goods 
in Caleutta in the ordinary course of navi- 
gation." 

During the temporary absence of Mr. 
Thorunil, the Full Bench of the Court of 
Small Causes set aside the dismissal and 
directed a re-trial. Having re-tried it, the 
learned judge has again dismissed the suit, 
this time subject to the opinion of 
the High Court on the substantial ques- 
tion of law arising, which he states as 
follows :—' 

“ Whether, having regard to the capture 
of the SS. ''Spitzfels” and transhipment 
to the SS. “Alavi” the plaintiff was entitled 
to the delivery of the goods on their arrival 
in Calcutta in June 1916, in the same man- 
ner as if there had been no interruption." 

I agree with the Chief Judge that, regard 
being had to the events which happened, 
the contract had ceased to be operative 
when the goods arrived in 1916, though 
it is open to question whether the contract 
was “conditional on the arrival of the goods 
in due course of navigation. ”’ 

As to the heading ‘“‘ contract shipment 
and for arrival,” the goods were in fact 
shipped .and did ultimately arrive. The 
contract appears to be silent as regards 
delay in arrival apart from delay in ship- 
ment and loss of the ship. It was -nct 
contended that loss of the ship iu- 
cludes capture: Horlock v. Beal (1). 
As the goods were shipped in time the pro- 


(I) (1916) 1 A.C, 486; 85 L J. K. B. 602; 114 
L. T. 193; 21 Com. Cas. 201; 60 $. J. 236; 32 
T, L. R. 251. 
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vision made for extending the time of ship- 
ment (with a corresponding or rela- 
tive extension of time of arrival) does 
not assist the plaintiff. The parties, there- 
fore, would seem to have left the matter 
of delay after shipment unprovided for 
though 'delay even of considerable length 
and of wholly uncertain duration is an 
incident of maritime adventure: ^ Bank 
Line Limited v. Capel & Co. (2) 

Such cases as that of Idle v. Thornton (3) 
which the Chief Judge cites, are of no assist- 
ance. In that case, the parties expressly 
agreed that if the goods should not arrive 
before a named date, the bargain should 
be void. It was held that arrival within 
the date was a condition precedent. 

There is no such express agreement in 
the present case and I am not satisfied 
tuat a condition in the particular form sug- 
gested'could be imported into the contract 
aor am I aware what its precise effect 
would be on the delay here (where the devi- 
ation was involuntary) or on delays of 
other descriptions. There may be delays 
of which the parties “ took their chance. " 

If the , contract of affreightment be- 
tween the defendant and his shippers be- 
.came illegal owing to the outbreak of war, 
it may be that the contract between the 
pleintiff and the defendant fell with it, but 
the question of -illegality was not raised 
and in my opinion the conclusion that 
the events which happened dissolved the 
contract may be supported by recourse 
to the doctrine of frustration which the 
learned Judge also calls in aid. 

According to that doctrine, a subsequent 
event or contingency beyond the ken of 
the parties at the time of the transaction, 
for theoccurrence of which neither of them 
is responsible and for which they have: not 
provided may sometimes operate to under- 
mine and avoid the contract between them. 
The doctrine is illustrated in a number 
of recent English cases, four of whichin 
particular—now the principal cases on the 


topic—went"''to the. House‘ of Lords 
LHorlook v.Beal, (x) where the earlier 
cases are considered and classified; 


Tamplin Steamship Co. v. Anglo-Mexican 
(2) 


D 


(r919) A. C. 435 at p. QE i 88 L. J. K. B, 
120 L. T. 129} 14 Asp, M C. 370; -63 S. T. 
; 35 T. L. R. I50. 
ut (1812) 3 Camp. 2741 13 R. R. 799 
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Petroleum Products Co. (4), Metropolitan 
Water Board v. Dick, Kerr & Co. (5) 
and Bank Line Limited v. Capel & Co., 
(2. The doctrine may have its limi- 
It may not be applicable in 
every case where the unexpected happens 
with serious consequences. It may apply 
only in exceptional cases. But in my opi- 
nion it is applicable to the facts of the 
present case. 

In one of the earlier cases [Baily v. 
De Crespigny (6)], where land, the subject- 
matter of a covenant by the plaintiff in 
favour of the defendant, was compul- 
sorily acquired and the defendant was held 
discharged from the covenant, Hannen, J., 
in a passage often cited said: 

“Theie can be no doubt that a man may 
by an absolute contract bind himself to 
perform things which subsequently become 
impossible, or to pay damages for the non- 
performance, and this construction is to be 
putuponan unqualified undertaking, where 
the event which causes the impossibility 
was or might have been anticipated 
and guarded against in the contract, 
or where the impossibility arises irom the 
act or default of the promissor. But 
where the event is cf such a character that 
it cannot reasonably be supposed to 
have been in the contemplation of the 
contracting parties when the contract 
was made, they will not be held bound by 
general words which though large enough 
to include, were not used with reference 
to the possibility of the particular contin- 
gency which afterwards happens. ” 

The learned Chief Judge cites the 
language of Lord  Lorebwmn in the 
Tamplin Steamship Co. v. Anglo-Mext- 
can Petroleum Products Co. (4). 

" A Court can and ought to 
examine the contract and the circumstances 
in whichit was made, not of cours? to vary, 
but only to explain it, in order to see whe- 
ther or not..the parties must have made 
their bargain on the footing that a particu- 


(1916) 2A. C 397; 8 
Ir5 L. T. 315 ; 21 Com. Cas, 29 
LA (1918) A.C. 119; SCH L. 
T. 766; 82 J. P. 61; ya: 
Cas 148; 62 S. J. 102; 34 T 
iN, (1869) 4 Q. x Wee 38 
681; 17 W, R. 494. 
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lar thing or state of things would continue 
to exist. And if they must have done so, 
then a term to that effect will be implied, 
though it be not expressed in the contract. 
In applying this rule it is manifest that 
such a term can rarely be implied except 
where the discontinuance is such as to 
upset altogether the prupose of the contract. 
Some delay or some change is very common 
inallhuman affairs, and it cannot be sup- 
posed that any bargain has been made on 
the tacit condition that such a thing will 
not happen in any degree. " 

The principle so stated applies to all 
contracts. In commercial cases 1t is applied 
where the commercíal object of the contract 
has been frustrated by the intrusion or 
occurrence of an unexpected event, creating a 
state of things in which the parties could 
not reasonably have intended that 
the contract, as they made it, should be 
operative. An exception or condition 
precedent to that effect may then be 
imported. The result does not depend 
merely or chiefly on calculations of profit 
and loss; and, as it has been more than once 
pointed out, the difficulty lies not so 
much in the statement of the principle 
as in its application. In some cases the 
facts seem to speak for themselves. In 
others, where the effect of the unexpect- 
ed event has been more or less temporary 
Judges of the highest eminence have 
reached different conclusions. 

Treating the question as cne of con- 
struction, regard must be had to the nature 
and circumstances of the particular trans- 
action; and theimplied term, though it 
may be an addition to the contract, must 
be consistent with the express terms and 
with the intentions of the parties as 
gathered from those terms. “No Court 
has a power of absolution" and special 
care must be taken to avoid making a 
new contract for the parties. 

Now, what are the facts here? The 
seller was not in default. The capture 
was an act of State. The capture 
amounted to a seizure of the ship and at 
any rete a detention of the goods. 
The ship and no doubt the goods also be- 
came the subject of proceedings in prize. 
Ihe goods did not cease to exist but there 
was a discontinuance of their availability to 
the parties and the delay which was likely 
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to occur and did in fact occur was of long 
duration. ‘The seller was deprived of his 
goods for the time being. The charges 
which he subsequently paid in order to 
recover them were in the nature of salvage. 
The event was entirely uniorseen. At 
the same time, there is nothing in the con- 
tract or in the nature of the transaction 
inconsistent with a term which need not 
be larger than this, that should war super- 
vene and the vessel or the goods be captured 
by a belligerent with resulting delay the 
contract should be at an end. With that 
condition implied the capture and the delay 
terminated the contract and the subsequent 
arrival of the goods in Calcutta would 
not revive it without a new agreement 
between the parties. 

The authorities show that the subject- 
matter of the contract need not cease 
to exist or be permanently rendered unavail- 
able to the parties. he importance of 
delay in the region of commerce is recognis- 
ed. In Metropoutan Water Board's case 
(5), Lord Dunedin said: “An interruption 
iuay be so long as to destroy the identity 
of the work orservice, when resumed, with 
the work or service when interruped." 
Lord Atkinson spoke of “ an interruption 
so great and long astomakeit unreasonable 
to require the the partiesto go on." Lord 
Sumner in the Bank Line’s case (2) strikes 
a note of warning, "lagree" he says (page 
454) "in the importance of this feature, 
though it may not bethe main and certainly 
is not the only matter to be considered. 
The probabilities as to the length of the de- 
privation and not the certainty arrived at 
after the event are also material The 
question must be considered at the trial 
as it had to be considered by the parties, 
when they came to know of the cause 
and the probabilities of the delay and had 
to decide what to do.... Rights ought not 
to be left in suspense or to hang on the 
chances of subsequent events. ‘the con- 
tract binds orit does not bipd, and thelaw 
ought to be that the parties can gather 
their fate then and there. What happens 
afterwards may assist in showing what 
the probabilities really were, if they had 
been reasonably forecasted, but when the 
causes of frustration have operated so long 
or under such circumstances as to taise 
a presumption of inordinate dela; the 
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time has arrived at which the fate of the 
contract falls to be decided. That fate 
is dissolution .or .continuance .and if the 


charter ought to be.held to be dissolved, it - 


. cannot be.revived without a new contract. 
The parties are free. ” - 

In Metropolitan Water Board v. Dick, Keer 
& Co. (7), Scrutton, L. J., in the Court ot 
Appeal, .expressed himself as follows :— 
“ Strictly, in. my.opinion, a party to a con- 
-tract .who claims that on a particular 
“day the contract is abrogated takes the 
burden of proving that on that day the in- 
terruption is so.serious as to award the con- 
tract. To use the words of Lord Halsbury in 
Bensaude v.-Thames and Mersey Marine 
. Insurance Co. (8). ‘ It would be only a ques- 
tion of evidence which one might ascertain 
at that time, ^or wait until the facts had 
- proved it by the occurrence of those facts 
subsequently ’.”? 

In. the present case the delay and the 
probability of delay were amply sufficient 
to justify the. conclusion that the contract 
in a business sense perished with or alter 
the capture, long before the goods arrived 
in Calcultta. l 

. The test may be applied which is suggested 
by the Chief Judge. What if the market 
had fallen, could the defendant have forced 
these goods on the plaintiff, however, un- 
‘ willing the plaintiff might be to take them? 
Could the plaintiff have been compelled 
to pay the Prize Court charges ? 

I may add that section 56 of the Contract 
Act only.applies to physical impossibility 
and, therefore, does not coverevery case of 
frustration [Goculdas Madhavji v. Narsu 
Y enkuji (9), Karl Ettlinger Co. v. Chagandas 
& Co. (xo)]. Section 9 of the Act, however, 
recognises that promises may be implied, 


Section 20 of the Act deals with the case’ 


of a common .mistake at the time of the 
transaction “as to a matter of fact essential to 
the agreement.” Perhaps, a general principle 


7 (1917) 2 K. B. 1; 86 L. J. K. B. 675; 116 

Le T. 201; 81 J. P. 181 ; 15 Le G, R. 425; 

(8) (1897) A. C. 609 at p. 611; 66 L. J. Q. B. 
666; 77 L. 1..282; 46 W. R. 78 8 Asp. M. C, 
315; 2 Com. Cas. 238; 13 T. L. R. 501. 

(9) 13 B. 630; Chitty’s S. C. C. R. 227i 7 

. Ind. Dec. (N. S.) 416. ; 

(ro) 33 Ind. Cas. 205; 40 B. 301; 17 Bom, 
Ll. Ra 1087. 
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of frustration depending on construction 
might be so stated as to cover that. 

— The case of Goculdas Madhavji v. Narsu 
Yenkuji (9) is of interest. The defendant 
had.agreed to pay the plaintiff an annual 
sum for permission to quarry stone on the 
plaintiffs land. The defendant possessed 
a municipal license to quarry by 
blasting. Through no fault of the defend- 
ant the license was withdrawn. It was 
held that the withdrawal terminated the 
contract. In the course of the argument 
Sargent, .C. J., said that. section 56 
of the Contract Act had nothing to do with 
the case and that it was purely a case of 
construction of the contract: I find that 
in a very recent case [Kunjiial Monohar Das’ 
v. Durga Prasad (11)] the principle has been 
applied by Rankin, J. That was a decision 
on a special case in which it had been found 
that the parties contracted on the assump- 
tion that the Government control over 
Railway waggons would he removed and 


.on the ‘authority of Moorcock’s case (12) 


and other cases it was held:that a condi-: 
tion to that effect should be implied. 

It was assumed in the argument that the 
defendant was entitled to! two or three 
cases out of the original 20 cases shipped. 
As only 17 cases arrived, it was suggested 
that the plaintiff had no more right to any 
of these cases than to the three missing 
cases but the suggestion was not pressed, 
possibly because it was thought that the 
claim would cover a claim for compensation 
in respect of the missing cases. 

In the result, I would answer the ques- 


tion referred to us in the negative. 


B. N. 


Answer in negative. 
N. H. 
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SARODA PROSÁD BANERERJEE V. GOSTO BEHARI HAZRA. , 


. CALCUTTA HIGH COURT, 

APPEAL FROM APPELLATE DECREE 

No. 156 oF 1920, 

Yebruary 28, 1922. 
Present:—-Mr. Justice Greaves and Mr. 

Justice E. B. Ghose. 
SARODA PROSAD BANERJEE AND 

OTHERS—APPELLANTS 

VErSUS 
GOSTO BEHARI HAZRA AND OTHERS— 
RESPONDENTS. 

Evidence Act (I of 1872), s. 115— Estoppel— Re- 
jresentation— Knowledge of true position — Burden 
of proof — Knowledge of person claiming through one 
enttiled to setup estoppel, whether affects position. 

B, widow of a deceased brother of 4, and C 
daughter of another deceased brother of A, were 
members of a Hindu joint family. A and B joined 
n mortgaging for family necessities joint family 
property representing to the mortgagee that they 
were entitled to deal with the whole interest in 
the property. Thereafter, on the deaths of B and 
C, their shares having come to 4 by inheritance, 
he set up a claim in respect of these shares as against 
the mortgagee and persons claiming through him 
who, it was alleged, knew of the trne state of 
affairs : 

Held, (x) that A was bound by the estoppel 
created by the statement in the mortgage-deed; 
[p. 387,-col. 1.1 

(2) that as soon as the mortgage-deed was produc- 
ed which contained a representation with regard to 

C’s share, the burden was no longer on the mort- 
gagee to establish that he did not know the true 
position, but the burden of proof shifted to the 
mortgagors and those claiming under them to show 
the mortgagees’ knowledge of the true facts; 
[p. 387, col. 1] 

(3) that if the mortgagee did not know then the 
mere fact that the person who claimed through 
him might have known the true fact, did not pre- 
vent his gettiug a good title to the property and 
relying on the estoppel which the mortgagee could 
have set up against any claim by A in any suit. 
- [P- 387, col. 1.) 

Appeal against a decree of ‘the Suborai- 
nate Judge, Second Court, at Midnapur, 
dated the 20th September Toto, modify- 
ing that of the Munsif, Garbetta, dated 
the 25th January 1918. 

Dr, Dwarka Nath Matter and Babu Paresh 
Nath Mookerjee, for the Appellants. 

Babus Brojo Lal Chakrabarty and Santi- 
may Majumdar, for the Respondents. 

JUDGMENT.—In this appeal the de- 
fendants Nos. I, 2, 3 and 4 are the appellants 
and the appeal is directed against a decision 
of the Subordinate Judge of Midnapore 
modifying a decision of the Munsif. The 
suit was commenced by one Sridhar for pos- 
session of 20 plots in Schedule Ka and for 


confirmation of possession of 11 plots in 


23 


Schedule Ga. One Shyama Charan was the 
owner of one-fifth share of the plots compris- 
edin Schedule Ka. He was also entitled to a 
similar share ofthe plots comprised iu Sche- 
dule Ga. Shyama Charan died leaving 
three sons, Sridhar, Srinath and Saroda, 
Srinath died leaving a daughter Kusum 
Kumari and Saroda died leaving a widow 
Sasimukhi. The joint family formed by 
these persons was in straitened circum- 
stances and Sridhar and Sasimukhi joined 
in borrowing on mortgage a sum of money, 
as both Courts have found, for family neces- 
sities from one Kali Prosad and they exe- 
cuted in favour of Kali Prosad a usufruc- 
tuary mortgage inthe year 1898 of plots Not 
to 6in Schedule Ka, representing that they, 
that is to say, Sridhar and Sasimukhi, were 
entitled to deal with the whole interest. 
A decree was obtained against Sridhar and 
Sasimukhi and on the r4th April 1g00, 
Sridhar and Sasimukhi borrowed money 
to pay off this decree by mortgaging plots 
Nos. 7 to 10, plot No. 12, plot No. 13 and 
plots Nos. 17 to 20 of Schedule Ka, and in the 
year 1901 Kali Prosad obtained a decree 
against Sridhar and Sasimukhi in respect 
of the mortgage. The plots were sold on 
the 16th July 1920, that is to say, the plots 
comprised in the mortgage, and they were 
purchased by the mortgagee, Kali Prosad, 
with the exception of plots Nos. 18 to 20 
which were bought by the first defendant 
in the present suit. The sale did not realise 
sufficient to pay off the mortgage-debt and 
on the yth February 1905 Kali Prosad 
assigned his interest in plots Nos. 7 to Io 
and plots Nos. 12, 13 and 17 to defendant 
No.4 who was a benamíidar of defendant 
No. 3. Sridhar in 1905 obtained a lease of all 
the plots Nos. 18 to 20 from defendant No. 1, 
As I have already stated, the mortgage- 
sale did not realise sufficient to pay off the 
mortgage-debt and accordingly defendant 
No. 3, the assignee of Kali Prosad, took 
steps under section 90 to realise the balance 
of the decretal amount due under the 
mortgage, and on the 3rd November 1905, 
the equity of redemption in plbts Nos. x to 
6 and in plot No. x5 of Schedule Ka and 
plots Nos. 4, 8 and 9 to xx of Schedule Gz 
was sold to pay off the balance of the mort- 
gage-debt. On the 15th November 1905 
plots Nos. 2 and 3 of Schedule Ka 
were sold for arrears of rent and on the 16th 


386 


Schedule were similarly sold for arrears of 
rent. Sridhar, in the events which had 
happened, namely, the deaths of Kusum 
Kumari, and of Sasimukhi, inherited the 
shares of Srinath and Saroda and it is in 
respect of these shares that this present 
suit js brought. Now, the  Munsif has 
found that, with respect to the plaintiff's 
title to one-half of dags Nos. 2 and 3 and dags 
Nos. 5 and 6, the plaintiff's title has become 
extinguished by sales in execution of the 
rent-decrees and with regard to  dags 
Nos. x to 6, he found that the plaintiff can- 
not invoke the title of Kusum Kumari and 
he arrived at a similar finding with res- 
pect to dags Nos. 7 to 10, 12 and 13 and 17 
to 20. He arrives at a similar finding with 
regard to dags Nos. 14, 15 and 16 and the 
only relief that he gave to the plaintiff is in 
respect of plots Nos. 4, 8, 9 and rr of the 
Schedule Ga. What in effect he holds is, 
that the mortgage or, rather, the mortgages, 
were executed in respect of liabilities which 
were binding on the whole family and that 
it is not open to the plaintiff who purported 
with Sasimukhi to deal with the whole in- 
terest to now come forward and set up a 
claim founded on-the fact that by reason 
of Kusum Kuamri’s death he can claim 
the share of Srinath. 

Ón appeal the Subordinate Judge has 
giveu to the plaintiff one-third in plots Nos. 
7 to IO and similar portions in plots Nos. 
I2, I3 and 17 to 20 of Schedule Ka. He also 
gives two-thirds in plots Nos. 1, 2, 3 and 
4 on certain conditions and he gives him 
two-thirds of plot No. 15 and also a share in 
plots Nos. 4, 8, 9 arid x1 of Ga. He dismiss- 
ed the suit as far as plot No. 16 of Ka and 
as far as plots Nos. 5 and 6 of Ka are con- 
cerned. Now, so far as plots Nos. 7 to ro and 
plots Nos. 12, 13, 17, 18, I9 and 20 are con- 
cerned, it is argued on behalf of the appellant 
that they were comprised in the mortgage of 
Igor whereby the plaintiff Sridhar and 
Sasimukhi purported to transfer the entire 
interest including the interest of Srinath, 
and it is urged on behalf of the appellant 
that having regard to the representation 
made in that mortgage by Sridhar it is not 
now open to him to assert that the share 
of Srinath was not bound by the mortgage. 
It is not necessary to refer to the cases 
which had been cited before us; and clearly, 
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as the learned Vakil for the appellant has 
pointed out, the case upon which the Sub- 
ordinate Judge .prarentl| relied, namely 
the case ot Ranga Ra v. Bhavayammd 
(1), has no application and the Subordinate 
Judge seems to have misconceived, it I may 
say so, the principles upon which it was 
based. In that cese the claimant was not 
the person who had made the representa- 
tion but it was another person who claimed 
in another right entirely, thet is, in the right 
of his maternal grandfather and accord- 
ingly he was not bound by any representa- 
tion which may have been made by another 
person through whom he did not cleim 
and also in respect of another’s interest 
nainely that of the paternal grandtather. 
So far as the other plots are concerned, plots 
Nos. 14 and 15 and plots Nos. 1, 2, 3 and 
4 which were sold in the section 90 pro- 
ceedings and plots Nos. 4, 8, 9 and XI 
of Ga, it is urged except as iegards plot. 
No. 15 and plots Nos. 9 and rr of Ka that 
the decision of the lower Court is wrong 
with regard to the two-thirds of these plots 
which were given to the plaintif, having 
regard to the fact that on the findings cf both 
Courts Sasimukh’s share must have passed, as 
the debt was not a personal debt of hers but 
was one for the necessity of the family as a 
whole, and the appellant contests the de- 
cision of the Subordinate Judge with regard 
to the one-third share of Kusum Kumari, 
because he says that it was by reason of 
the representation contained in the mort- 
gage that these shares were brought to sale. 
On behalf of the respondent it is said 
that no question of estoppel arises having 
regard to the finding of the lower Appellate 
Court which is binding upon us. Now, 
those findings can be fonnd at pages 26 and 
27 ot the paper-book, and what tke Judge 
says is this, that the defendants who are 
the mortgagees or their representatives 
ought to have proved that Kali Prosad, tie 
mortgagee, did not know ofthe existence of 
Kusum Kumari and that as proof of this 
fact was not given it is not open to the de- 
fendants to rely on the doctrine of estoppel. 
Now, it seems to us that the learned 
Judge has wrongly laid the burden of proof, 
so far as this question is concerned ; as soon 
as the mortgage-deed was produced which 
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contained a representation with regard to 
Kusum Kumari’s share, it seems to us that 
the burden was. no longer on the mortgagees 
to establish that Kali Prosad did not know 
the true position but the burden of proof 
shifted on the. mortgagors and those claim- 
ing under them to show Kali Prosad's know- 
ledge of the true facts. This being so, it 
does not seem to us that there is any finding 
of the lower Court which precludes us from 
holding that the plaintiff Sridhar is bound 
by the estoppel created by the statement. 
Then, so far as defendant No 1 is concerned, 
what the Judge says is this: that he would 
hold that defendant No. 1 knew of the 
existence of Kusum Kuamari. But it seems 
to us that their knowledge is really of no 
consequence. If Kali Prosad did not know 
then, the mere fact that defendant No. r 
who claims through Kali Prosad may have 
known this fact, does not prevent his getting 
a good title to the properties and relying 
on the estoppel which Kali Prosad could 
have set up against any claim by Sridhar 
in any suit. It seems to us, therefore, that 
the Munsif is right in the view which he 
took . and that he correctly stated 
the law so far as estoppel is concerned for 
the purpose ofthiscase. Accordingly, what 
in effect we are doing is to restore the de- 
cision of the Munsif except that we think 
that.the plaintiff is entitled to “one-third 
share of plot No. 15 of Schedule Ka, that is 
to. say, the share of Kusum Kumari which 
was not mortgaged and in respect of which 
no estoppel arises. We accordingly with. 
these alterations restore the decree of the 
Muusif and reverse the decision of the Sub- 
ordinate Judge except as regards the 
one-third of plot No. 15 of Schedule Ka. 

The appellant will be entitled to get three- 
fourth: of the costs in all the Courts. 

B.N Appeal allowed. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER NO. 259 OF 1921. 
February 15, 1922. 
Present :—Mr. Justice Oldfield and Mr.. 
Justice Venkatasubba Rao. 
NACHIKALAI-—DEFENDANT— 
APPELLANT 
; TEN SUN 

AIVAKANNU alias CHELLAIVA AND 

ANOTHER—PLAINTIPFFS-— RESPONDENTS. 

Hindu Law— Widow, decision  against— Kee, ` 
Sionevs, whether bound. 

An adjudication between a Hindu widow, re- - 
presenting. her husband's estate, and a person . 
claiming that estate, as the adopted son oi her, 
deceased husband is, in the absence of fraud or 
collusion and of any unfairness or irregularity in 
the proceedings, binding upon the reversioners of 
the deceased. [p. 387, col. 2; p. 388, col. I.) l 

Katama  Nalchier v. Rajah of Shivaganga, o. 
M. I. A. 539; 2 W. R. (P. C) 3x; r Suth, P. C. J. 
520; 2 Sar. P. C. J. 26; 19 E. R. 843, Risal Singh ` 
v. Balwant Singh, 48 Ind. Cas. 553; 40 A. 593; 28 
C. L. J. 519; 24 M. L. T. 361; 9 L. W. 52; 23 C. 
W. N. 326; (1919) M. W. N. 156; 36 M. L. J. 5973 
21 Bom, L. R. 5x1; 45 I. A. 168 (P. C) and Bal 
Kanku v. Bal Jadav, 43 Ind. Cas. r64; 43 B. 869; - 
21 Bom. LR 837, considered. 


Appeal against an order, dated the rath‘ 
March 1921, of the Court of the Subordi- 
nate Judge, Sivaganga, in Appeal Suit 
No. 3 of 1921, preferred against a decree 
of the Court of the District Munsif, Siva- ` 
ganga, in Original Suit No. 282 of 1919. 

Mr. T. M. Krishnaswamt Avyar, for the 
Appellant. 

Messrs. M. Patanjali Sasi and K. V.. 
Rajagobala Aiyangar, for the Respondents. 

JUDGMENT.—The  defendant-appellant- 
was sued by plaintiffs for recovery of prop- 
erty on the ground that it constituted 
the estate of one Neelamegam, whose re- 
versioners the plaintiffs alleged they were, 
and that the defendant had not been valid- 
jv adopted by Neelamegam. 

The only question before us is, whether 
the adiudication on this adoption in a cer- 
tain previous suit is now ves judicata, or 
whether the lower Appellate Court's order of 
tae remand for trial on the merits is correct, 
in the previous proceedings, Neelamegam's 
widow sued the present defendant as sec- 
ond defendant on the ground that he had 
entered on the performance of certain 
yurasi duties which were jointly owned 
by Neelamegam and the present plaintiffs, 
then third and fourth defendants, the alle- 
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gation being that these duties were per- 
formed: by the present plaintiffs and Neel- 
amegam in turns, by Neelamegam for two 
years in succession, and the present plain- 
tiffs for the succeeding one year. The widow 
. sued the second defendant, without refer- 
ence to any adoption, for a declaration of 
her right to the mirasi and for possession 
thereof and an injunction. The present 
- plaintiffs were joined as third and fourth 
defendants in that suit, on the ground that 
they were entitled jointly to the said marasi 
office “in order to save subsequent liti- 
gation." This ground for joining them is, 
on its face, questionable. It has to be 
observed that it had not necessarily any- 
thing to do with the character which the 
plaintiffs hàve now put forward as rever- 
sioners of Neelamegam. ‘The plaintiffs filed 
. their written statement, Exhibit A (I), and 
in it referred to their character as rever- 
Sioners, stating that, after the widow's 
death, her right would devolve on. them 
and that they would then become entitled 
to the whole mas? right,, meaning, pre- 
sumably, its enjoyment not only for one 
year’s turn during which they were already 
enjoying it, but also during the two years 
during which, until that time, it had been 
in the enjoyment of Neelamegam. Issues 
were joined of a very general character, 
the first being whether the widow was en- 
titled to the mirasi right claimed in the 
plaint, and the third whether the present 
defendant was validly adopted by Neelame- 
gam and was entitled to succeed to the 
marasi right. The result of the trial in the 
First Court wasa decree in favour of the 


present defendant, the present plaintiffs 


being directed to pay their own costs. - Ap- 
peal was afterwards preferred by the pre- 
sent defendant, to which he made only the 
widow respondent. It is unnecessary, and 
it would probably be useless, for 
us to enquire into his reasons. It 
is -sufficient that, according to the find- 
ings of the ddwer Court, there is no 
question of fraud and we need only 
consider the legal aspect of what was done. 
The appeal ended in the defendant's favour 
with a finding for the adoption. On these 
proceedings the lower Appellate Court has 
held that neither the previous decree of 
. the Court of first instance nor the appellate 
decree is ves judicata in the present suit. 
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The argument in appeal is directed t?" 
wards showing that the appellate decret 
should be regarded as res judicata. ‘The 
second respondent, one of the plaintiffs, 
has filed a memorandum of objections, urg- 
ing that the First Court's judgment, Ex- 
hibit I, should be so regarded. We have 
heard considerable argument with reference 
to the position of the plaintiffs as third and 
fourth defendants in the previous suit and 
as to the inference, if any, to be drawn 
from their conduct therein. It is not, how- 
ever, necessary to pursue that portion of 
the case, since neither side before us is 
really concerned to dispute that Exhibit 
I would be ves judicata now, if Exhibit II 
had not been given. We, therefore, confine 
ourselves to Exhibit II. 

The parties to Exhibit IT were, on the 
one side, the widow, and, on the other side, 
the present defendant. For the defendant 
itis now urged that the widow represented 
the estate fully and that an adjudication 


between her and the defendant will bind it 


and must now be treated as conciusive 
against the reversioners. Reference was 
made to cases, the principal being Katama 
Natchier v. Rajah of Shivagunga (x) and 
Risal Singh v. Balwant Singh (2). On the 
other side we have been asked to treat the 
failure to implead the present plaintiffs in 
the previous appealas such “special cause” 
as was referred to in the S/vaganga case 
(r) and as was found to exist in Baz Kanku 
v. Bal Jadav (2). We need not attempt 
to define “special cause” referred. to in 
those cases exhaustively. So far, however, 
as we can judge, it would appear as though 
it must be ejusdem generis with the unfair- 
ness or irregularity in the proceedings, 
to which their Lordships of the Judicial 
Committee referred expilicity, In Baz 
Kanku v. Bal Jadav (3) "special cause," 
within the meaning of the judgment in 
the Shivagunga case (1) was found to con- 
sistin this, that the issue then under trial 


(x) 9 M. I. A. 539; 2 W. R. (P. C.) 31; x Suth, 
P. C. J. 520; 2 Sar P. C. J. 25; 19 E. R. 843. 

(2) 48 Ind. Cas. 553; 40 A. 593; 28 C. L. T. 519; 
24 M. L. T. 361; 9. L. W. 52; 23 C. W. N. 326; 
(1919) M. W. N. 155; 36 M. L. J. 597; 21 Bom. 
L. R. 511; 45 I. A. 168 (P. C). 

(3) 53 Ind. Cas. 164; 43 B. 869; 23 Bom. L. R 
837. 
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had been concluded in the previous pro- 


ceedings by the admission of the 
widow, and those previous  proceed- 
ings were, therefore, not held bind- 


ing on the reversioners. The basis for this 
decision is not clear, since it does not seem 
to have been decided explicitly whether the 
widow' s admission was in terms which co- 
vered the: whole absolute estate in the prop- 
erty, or merely her widow'sinterest. In 
fact, however, the application of this au- 
thority to cases such as the present is open 
. to objection on the broader ground that 
the same rule will not be relevant to pro- 
ceedings, such as the present for the avoid- 
ance of the widow's acts, in which the issue 
is between the representative of the estate 
and that iu which it is between them and 
a trespasser relying on an incomplete in- 
dependent title for the creation of which 
thé widow was not responsible. In the 
Bombay case the widow's admission related 
to the validity of an encumbrance created 
by herself and her conduct was, therefore, 
quite different from that of the widow now 
in question, since the latter, in the earlier 
stage of the litigation before us, had repre- 
sented the estate quite as fully as reversioners 
can now do and had opposed the pretensions 
of. the present defendant on the merits in 
a regularly contested proceeding. "Taking 
this view, we see no reason for refusing to 
apply to the present case the rule laid down 
in the Shivagunga case (1). We must accord- 
ingly hold that the widow, in Exhibit II, 
no less than in Exhibit I, represented the 
estate fully and that Exhibit II, is, there- 
fore, binding on the reversioners-plaiutiffs 
who now represent the estate. We allow 
the appeal, set aside thelower Court's order 
and dismiss the suit with costs in the lower 
Courts. In this Court the plaintiffs will 
pay defendant’s costs in the appeal and 
second plaintiff will pay defendant’s costs 
in the memorandum of objections. 

V. N, V. 


2. K. Appeal allowed, 
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MADRAS HIGH COURT. 
SECOND Civi, APPEAL No. 1479 OF 1919. 
April 6, 1921. ws 
Present:—Mr. Justice Sadasiva Atyar 
and Mr. Justice Spencer. 
NALLASIVA MUDALIAR ‘AnD 
ANOTHER—PLAINTIFFS—APPELLANTS 
VEYSUS 
RAVAN BIBI AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Evidence Act (I of 1872), ss. 13, 32 (7) — Dispute 
as to vight or title—Pvevious transaction, whether 
velevant—-Statement as to mode of acquisition of 
tille, admissibility of. | 

Assertions of title by a person dealing with proj- 
erty to which he lays claim are admissible in evi- 
dence under section 13 of the Evidence Act, though 
such assertions in recent documents or after dispute 
have little evidentiary value. [p. 390, cols. 1 & 2.] 

Rama Iyengar v. Kasinivenda Iyengar, Gr Ind. 


Cas. 746, 23 M. L. J. 327, followed. 

Section 32, clause (7), of the Evidence Act makes 
Statements made by a deceased person in respect 
of relevant facts themselves relevant, if those 
Statements are contained in a document which 
relates to any transaction mentioned in section 13 
of the Act, that is, a transaction in which an as- 
sertion is made of a right or title which is a relevant 
question in the suit, those statements being relevant 
in proof of the facts containedin the statements. 


ip. 391, col, r.] 
An assertion of title as owner found in a docu- 


ment and implied by thie transaction itself is ad- 
missible in evidence under section 13 as evidence 
of ownership, and a statement which forms the 
recital in the document as to how the title «as 
acquired is also admissible in evidence under sec- 
tion 32, clause (7) if the person making the recital 
is dead. [p. 390, col. 2.] 

Second Appeal against a decree of 
the District Court, Tinnevelly, in Appeal 
Suit No. 247 of 1918, preferred against 
a decree of the Court of the District 
Munsif,  Tinnevelly, in Original Suit 


No. 524 of 1916, 


Mr. M. D. Devadoss, for the Appellants. 
Mr. K. S. Jayarama Atyar, for the 


Respondents. 
JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiffs are the 
appellants. The first plaintiff is a specu- 
lative purchaser from the second plain- 
tiff of the second plaintiff's alleged rights 
in the plaint property. The second plain- 
tiff is the son of one Khairath Khan who 
was the owner of the plaint lands. This . 
suit is brought for the redemption of the 
usufructuary mortgage (Exhibit A) of 
these lands made by Khairath Khan in 
the year 1858, The plaintiff’s case is 
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that the defendants Nos. 15 to 20 who rte- 
presenta maíam have succeeded one Vela- 
yudam Pillai in the trusteeship of that 
malam and that that Velayudam Pillai was 
a stib-mortgagee two. or three degrees 
removed from the original mortgagee under 
Exhibit A. The trustees’ contention was 
that theformer trustee, Velayndam Pillai, 

was the owner of the lands in 1874 and 
“was not a sub-mortgagee thereof and 
that the maiam has been in possession 
as owner since 1874. 

Both the lower Courts found that the 
plaintiffs case that Velayudam Pillai 
was the sub-mortgagee deriving title from 
the original mortgagee of 1858 was false 
“and that the matam had become the owner 
in 1874. The first finding is a question 
of fact and cannot be disputed in second 
appeal. The second finding, - namely, 
that . Velayudam Pillai (representing 
maiam) had become the owner in 1874 
was attacked on the ground that the 
assertion of Velayudam Pillai in Exhibit 
I, a document of 1874, that he was the 
owner was not admissible in evidence. 
The subsidiary contention was that the 
recitalin that document hat he had become 
' the owner by purchase’ from Khairath 
Khan was also not admissible in evi- 
dence. As I understand the judgment 
of the lower Courts, they held on the first 
point that the assertion of title as owner 
found in Exhibit I, and also implied by 
that transaction of mortgage itself, is 
admissible under section r3 of. the Evidence 
‘Act, and on the second point that the 
statement which forms the recital in Ex- 
hibit I asto how the title was acquired 1s 


. also admissible under section 32, clause (7) 


'of the Evidence Act, the person making 
that statement by way of recital, that is, 
Velayudam Pillai, being now dead. Sec- 
tion x3 (omitting the words immaterial 
for the present case) is: “ Where the 


question is*as to the existence of any - 


right, any transaction by which the tight 
in question was ‘asserted is relevant." 
One of the instances in the illustrations 
is where ‘‘ the question is whether A has 
a right to a fishery, the mortgage of the 

fishery by A's father is a relevant fact." 
' "It seems to me that under the above sec- 
"tion, the mortgage by Velayudam Pillai 
in 1874 claiming right as owner is a re- 
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levant fact wlich can be considered in 


deciding the question of ownership in 
I874. It must, of course, be' admitted 
that such assertions in recent documents 
and after disputes arose are almost of no 


value, but it cannot be held that they — 


are irrelevant as evidence of the title as- 
serted. Usually, of course, when the docu- 
ment in which the title is asserted is not 
an old document, Courts very properly 
do not act on such assertions alone and 
require other and much better proof of 
title. But, as I said, that does not affect 
the question of the relevancy of the docu- 
ment in proof of the title assetted. I 
shall not deal in detail with the numerous 
English and Indian cases quoted by Mr. 
Devadoss on this point and I shall refer 
only to one case of this Court, namely, 
the case in Rama Iyengar v. Kasinivenda 
Iyengar (1) decided by Mr. Justice Sundara 
Iyer and myself. Ithink that I remember . 
well when, the judgment in that case was 
pronounced by Mr. Justice Sundara Iyer—- 
and I need not say that his learning both 
as regards the English and Indian case- 
law and precedents was much more ex- 
tensive than mine :—he felt no hesitation 
in stating in that judgment that '' trans- 
actions by a party dealing with the prop- 
erty to which he lays claim are important 
evidence of his title, and sometimes they 
constitute the only evidence available." 
In this case, the lower Courts, having 
regard to assertion of title' having been 
made so long ago as 1874 and to some: 
other ‘circumstances, have given great 
weight to the assertion of title in Exhibit 
I. Sitting in second appeal, I am not 
entitled to consider. whether the evidence 
was sufficiently strong for the lower Appel- 
late Court to hold the title of the matam 
as proved thereby. 

I shall briefly consider the other sub- 
sidiary question whether the récitals as 
to how Velayudam Pillai got title are also 
evidence, even though it is unnecessary 
to consider this point, as this point also 
has been fully argued before us. I think 
that section 32 clause (7) of the Evidence 
Act makes the statements made by a 
deceased person in respect of relevant 
facts themselves relevant if those state- 


(1) 16 Ind. Cas. 746; 23 M. LI . 327; 


* 
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~Mments are contained in a document which 
relates to any transaction mentioned in 
. Section 13, that is, a transaction in which 
an assertion is made of a right or title 
which is a relevant question in the suit, 
those statements. being relevant in proof 
of the facts contained in the statements. 
In the result, I would dismiss the 


appeal with costs of respondents Nos; 15, -` 


17, 18 and 20. 





Spencer, J.—I entirely agree. 
V. N. V. | 
K, 


Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 831 
d Or 1920. 
December 8, 10921. 
Present — Mr Justice Jwala Prasad and 


Mr Justice Ross. E? 


"DHANUKDHARI - SINGH—APPELLANT 
o DEYSUS 
RAMBIRICH SINGH-—RESPONDENT. 
Hindu Law— Joint family—Member, acts of, 
` when binding on remaining members—Defence of 
. member of family—- Necessity. 
The rule of Hindu Law under which the act 
. of the karta and his dealing with the family prop- 
. erty. are binding upon the other members of the 
. family does not restrict it to the karta alone. It 
is wide enough to authorize any member of the 
family to deal with the family property, such as 
toincur debts, provided the act is done in times 
of distress and for family necessity. 
` Inasmuch as the defence of a member of a joint 
. family,is regarded among the Hindus as a pious 
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and necessary act in order to remove the stigma 


of disgrace: upon the whole family consequent 
upon the conviction of one member, a debt 
incurred for the purposes of such defence forms a 
eharge on the family property. 


Appeal from a decision of the Subordi- 
nate Judge, Gaya, dated the 26th Feb- 
ruary 1920,.reversing a decision of the 
Munsif, Gaya, dated the roth September 


- 19179. 


‘Mr. Lachm Narayan Singh, for the 


. Appellants. 


' Messrs. Kulwant Sahay and Sivanandan 
Roy, for the Respondents. j 


—SJUDGMENT; ` ` ' 
. Jwala Prasad, J.—The only point raised 
in this appeal is that the bond in suit was 
executed by the junior members of the 
family, defendants Nos. 2 to 5, and not 


"by the karta of the family, defendant No. I, 


and consequently it cannot have the effect 
of creating any charge upon ‘the family 
property. 

Mr. Lachmi Naryan Singh contends that 
the karia alone is entitled to. charge the 
family property for a debt incurred by him, 
although the other members do not join 
in the transaction; they are deemed to 
have impliedly consented to it. He, how- 
ever, concedes that, in certain circumstances, 
such as when the karta of the tamily is 
abroad, the junior members of the family 
can incur a debt charging the family prop- 
erty which would be binding upon 
the other members of the family. In the 
present case the defendant No. I was in 
Jail in connection with some other 
case and, therefore, the business of the 
family had necessarily to be conducted 
by the iemaining members of the family. 
But the rule of Hindu Law upon which the 
act of the karia and his dealing with the 


family property are binding upon the 


other members of the family does not re- 
strict it to the karta alone. It.js wide enough 
to authorize any member of the fainily 
to deal with the family property, such as 
to incur debts, provided the act is done 
in times of distress and for family necessity, 
The Mitakshara in Chapter I, section 1, para- 
graph 28, says :— 

" Even a single individual may conciude 
a donation, mortgage or sale of family 
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immoveable property during a season of 
distress for the sake of the family and 
especially for pious purposes. ” 

No doubt, for convenience! sake and 
generally, the senior member of the family 
becomes the karta and in that position he 
deals with the family property.  In- 
stances, however, are not few in which the 
junior members deal with the family 
property during the lifetime of the karta. 
The. managing member is one who manages 
the family business in a joint Hindu 
family and he has authority also to deal 
with the family property for the purpose 
of incurring debts for the family necessity. 
There is, therefore, no substance in the 
contention put forward by Mr. Lachmi 
Narain Singh. It has also been urged by him 
that the family property cannot be 
charged for the debt incurred in the pre- 
sent case which was for the purpose of de- 
; fending defendants Nos. 2 to 5 in a criminal 
case. The lower Court has held that the 
criminal offence charged against these de- 
fendants was in connection with some 
‘joint family property. If that is so, the de- 
tence of the case was for the benefit of the 
entire family...On the other hand, there 
are also authorities to the effect that the 
defence of.a member, of a joint family is 
regarded among the Hindus as a picus 
and necessary act in order to remove the 
stigma of disgrace upon the whole family 
consequent upon: the conviction of one 
member. The solitary case Nathu Rat v. 
Dindayal Rat (1), which may at first sight give 
support to the contention of Mr. Lachmi 
. Narain Singh, has been dealt with in the 
case of Hanumat Mahton v. Sonadhari Singh 
(2), which has reviewed all the authorities 
on the point. -Apart from the authority 
of the Hindu Law, Sir Edward  Chamier, 
in the. case of Bem .Ram v. Man 
Singh (3), clearly showed that the 
defence. of a criminal i; not at all sinful, 

“and according to our system of 
jurisprudence and practice a man is pre- 
sumed to be innocent until his guilt is es- 
. tablished.” | Therefore, the question 
whether there existed legal necessity for 
.raising the loan cannot be made io depend 


(1) 39 Ind. Cas. 665; 2 P. L. J. 166. 
M 52 APR ert 734; 4 P. L, J. 653; (1920) Pat. 


13 133 
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upon the result ofthe trial, This conten- 
tion is also overruled. 

It was faintly suggested as a last straw 
that the bond was not properly proved. The 
finding of the Court below on this point is 
conclusive. The appeal is accordingly dis- 
mised with costs. 


- Das, J.—I agree. 


wW. C. A. 
| Appeal dis: WE vi. 


MADRAS HiGH COURT, 
Civi, MISCELLANEOUS PETITION NO. 1083 
OF 1920. 
January 27, 1921. 

Present :—Mr. Justice Spencer. 
.DAMODARA PADHANO—PETITIONER 
YEN SUS 
HARIBHANDHU PATNAICK-~~-RE- 
SPONDENT. 


Court Fees Act (VII of 1870), s. 7 (iv)—Suit 
for  accounts-— Appeal — Valuation — Cet -fees— 
Appeal from preliminary and final decrees. 

Itis competent for a defendant in a suit for 
accounts to prefer a single combined appeal against 
the preliminary and final decrees if the “dates 
permit him to do so. [p. 393, col 1.] 

Balwantsing Ramchandra v. Sakharam Man- 
charam, 33 Ind. Cas. 137; 18 Bom. IL. R. So note, 
Dattatraya v. Ajmuddin, 33 Ind. Cas. 146; 18 

m, L. R 76, reliéd upon. 
SEN determining whether such an appeal is to be 


Vol; LEK] 


INDIAN CASES, o 


393 


DAMODARA PADHANO 7, HARIBHANDHU PATNAJICK. 


tteated as one against the preliminary or the final 
decree or against both, the dates of the decrees and 
the valuation of the appeal are more material 
than the grounds of appeal. [p. 393, col. 1.] 

Where iu a suit for accounts the defendant 
appeals from the whole decree he is bound by the 
plaintiff's valuation in the plaint. [p. 393, col. 2.] 

Srintvasacharlu v. Perindevamma, 33 Ind. Cas. 
602; 30 M. L. J. 402; 39 M. 725, Samiya Mavah v. 
Minammal, 23 M. 490; 10 M. L. J. 240; 8 Ind. Dec. 
(N. S.) 744, followed. 

Reference under Court Fees Aci, x870, 29 
M. 367; 16 M. L. J. 287, Kesavavapw Rama- 
krishna Reddi v. Kotta Kota Reddi, 30 M. 96; 
x M. L. T. 3x1; 16 M. L. J. 458 (F. B.), Subra- 
mania Chettyar v. Palachakrapani Chetiyar, 16 Ind. 
Cas. 380; (1913) M. W. N. 140 and Lakshmi v. 
Marudevi, 12 Ind. Cas. 664; 37 M. 29; ro M. L. T. 
437; 21 M. L. J. 1063, distinguished. : 

Application, under section 114 of the Code 
of Civil Procedure, for review of the judg- 
ment of the High Court (Mr. Tustice Bake- 
well and Mr. Justice Spencer datedthe r4th 
November I919,in Second Appeal No. 1928 
of 1918, preferred against a decree of the 
District Court, Ganjam at Berhampore, 
in Appeal Suit No. 314 of 1917, (Original 
Suit No. 109 of 1915 on the file of the 


Court of the Temporary Sub-Judge, Ganjam’ 


at Berhampore). 
¢ Mr. P. Narayanamuriln, for the Petitioner. 

Mr. C. S. Venkatachariar, for the Re- 
spondent. 

ORDER.—At the hearing of this applica- 
tion to review the judgment given by 
Mr. Justice Bakewell and myself in Second 
Appeal No. 1928 of 1918 it was argued, 

(x) thatit was competent for the appellant 
to prefer a single combined appeal against 
the preliminary and final decrees if the 
dates permitted him to do so; 

(2) that the grounds of appeal to the 
District Court referred to both the  pre- 
liminary and final decrees; 

(3) that the Court-fee calculated upon 
the amount ascertained and embodied 
in the final decree was sufficient to enable 
.the appellants to appeal against the prelimi- 
nary decree also. 

.."fhe first two contentions are right and 
do not require to be refuted. The first 
is supported by the decision of Balwant- 
sing Ramchandra v. Sakharam Mancharam 
(i, Dattatraya v. Ajmuddin (2). In our 
judgment, which is sought to be reviewed, 
it was conceded that the appellant in. the 


(1) 33 Ind. Cas, 137 ; 18 Bom. Tv. R, 80 note, 
(2) 33 geen Cas, 146 ; 18 Bom, L. R, 76. 


‘Court appealed only 


District Court was entitled to appeal from . 
both decrees and that he was not too late 
when he appealed against the final decree 
to appeal aíso against the preliminary de- 
cree. ‘It was also conceded that the Dis. 
trict Judge might have had regard to the 
nature of the grounds of appeal as stated 
in the appeal memorandum. At the same 
time, it is undeniable that the date of the 
original decree and the valuation of the 
appeal arefar more material than the grounds 
of this appeal for determining whether 
the appeal is to be treated as one against 
the preliminary or the final decree or against 
both, and it was in that view that our 
judgment proceeded to find that the re- 
Spondents before us had in the District 

against the final 
decree. 


The third contention cannot stand in 
face of the decision in Svintvasacharlu v. 
Perindevamma(3), which decided that, if 
the appeal in a suit for accounts is from 
the whole decree, the appellant is bound by 
the plaintiff’s valuation in the plaint. This 


is a Full Bench decision of this Court which 


followed Samiya Mavali v. Minammal (4) 
and Iam bound by it. It was argued before 
the Full Bench that, as sub-section (20) of sec- 
tion 7 of the Court-Fees Act differs from 
other sub-sections in that it refers to' the 
memorandum of appeal as well as to the 
plaint, the appellant was at liberty to value 
the appeal as. he pleased, but their Lordships 
did not accept that argument. Reference 
under Couri-Fees Act, 1870 (5) and Kesavarapu 
Ramakrishna Reddi v. Kotta Kota Reddi 
(6), Subramania Chettyar v. Palachakrapant 
Chettyar (7), and Lakshmi v. Marudew (8), 
being cases which dealt with the valuation 
of appeals in suits based on mortgages, have 
no application to the valuation of appeals 
in suits falling under sub-section (tv) of 
section 7. In the Allahabad High Court 


(3) 33 Ind. Cas. 602 ; 30 M, L. J. 402; 39 M, 
25. 
(4) A M. 490; 10 M. L. J. 240; 8 Ind, Dec, 


(N. S.) 7 
(5) re Ar, 367; 16 M. L. J. 287. i 
To 30 M. 96; IM. L. T. 311r; 36 M. L. J. 458 


d 16 Ind. Cas. 380; (1913) M. W. N. rap, 
(8) r2 Ind. Cas. 664 ; 57 M. 291 10 M, 14. T. 
347 ; 2X M. L. J. 1063. 
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there is a decision of a Single Judge in Bhola 
Nath, In the matter of (9), which takes a 
different view of section 7,  Court-Fees 
Act, from that taken by this High Court, 
but I must follow the ruling of the Full 
Bench. | 
I am told that the practice in the office is 
to collect only one fee for an appeal against. 
both the preliminary and the final decrees 
according to the value of the subject- 
‘matter in dispute in the appeal. If the 
practice of the Court isin any way opposed 
to the ruling of the Full Bench, it 
cannot be taken as a guide for deciding the 
“ point which has now arisen. Tf the amount 
ascertained to be due when the final decree 
is passed is greater than the amount at 
which the plaintiff valued his relief in the 
first instance, and if the Court-iees on the 
appeal against both the preliminary and 
final decrees are paid on the larger amount, 
it would be reasonable to treat the greater 
..as including the lesser amount; but in 
the present case the relief sought was valued 
in the plaint as at Rs. 2,600 and the amount 
decreed in.the final decree, was Rs. 353-8-0 
and, although this latter amount was on a 
petition corrected into Rs. 2,860, the 
appellant in the I 
presented his appeal on roth September 
1917 before the amendment was madé on 
26th September 1917, paid Court-fees on 
Rs. 353 only. It seems obvious from this 
fact that no competent appeal was present- 
ed within the limitation period against the 
preliminary decree; and, this being SO, 
the review petition must fail. I dismiss 
it with costs. 
V. N. V. 


Petition dismissed. 
2. E. t 


(9) 6 Ind, Cas, 832; 32 A. 517; 7 D. Ta J. 
|. $46. 
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PATNA HIGH COURT. 
CIVIL REVISION NO. 421 OF 1921. 
May 11, 1922. 

Preseni.—Sir Dawson Miler, Kr., Chief 

Justice, and Justice Sir B. K. Mullick, Kr. 
Babu MAHARAJ BAHADUR SINGH— 
JUDGMENT-DEBTOR—PRTITIONER 

l . VEFSUS 
Mr. A. H. FORBES—DECREE-HOLDER 
—OPpPOSITE-PARTY. 

Execution of decree— Injunction restraining sale 
—Sale carried out——-Revision— High Court, power of 
— Civil Procedure Code (Act V of 1908), s. 115. 

An execution of a decree was pending before a 
District Judge, and a ‘sale of a ‘certain property 
was directed. The judgment-debtor filed a suit 
claiming a declaration that the property: was not 
liable to sale, and obtained an injunction from the 
Court before which the suit was pending restrain- 
ing the decree-holder from bringing the property 
to sale. In spite of this order, the District Judge, 
under a misapprehension, refused to stay the sale 
ana the sale was held. On revision to the High 
Court: f 

Held, that the District Judge had inherent 
jurisdiction to stay the sale under the circumstances 


of the case, and having failed to exercise that 


‘jurisdiction the High Court had - jurisdiction 
to set the matter right by directing that the sale 
should be treated as being of no effect and that 
the parties should be relegated Io the position 
which they occupied before the sale took plate. 
[p. 396, col. 2., ; 

Appeal against an order of the District 
Judge, Purnea, dated the roth November 
1920. "E es l 
Messrs. Manuk, S. P. Sen and C. S 
Banerjee, for the Appellant. . 

Mr. L. M. Gangult, for the Respondent. 

JUDGMENT. 

Miller C. J.—This is a petition on be 
half of Maharaj Bahadur Singh asking us 
to declare that an order for the sale of certain 
property made by the District Judge of 
Purnea on the roth November last. was 
illegal and ultra vires or to pass stich otLer 
orders as we may think fit. The property 
was ordered to be sold in the Executing Court, 
The petitioner was claiming the property 
as his own and, therefore, not'subject to exe- 
cution in a suit against the trustee. The 
question for decision upon the point whether 
the property was liable to sale or not in 
execution depended upon whether this parti- 
cular property belonged to the respondent 
either as part of the trust property of his 
father or whether it devolved upon ‘him 
through his mother. His objection to hav- 
ing the property sold was set aside by the 
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- Executing Court and the property was order- 
ed to be sold. 
An appeal from that order was lodged in 
this Court and an application was made 
which was dealt with here on the 5th No- 
vember when an order was made that if 
the petitioner paid into Court the decretal 
sum by a certain date the property should 
not besold, and the sale in the event of the 
sum not being paid into Court, was ordered 
to take place on the 14th November. Subse- 
quently, a further application to this Court 
was made and that order was amended, as 
it turned out, which the Court was not 
aware of before, that the i4th November 
was a public holiday and so the sele which 
had been adjourned by the previous order 
was ordered to take place on tbe 11th No: 
vember instead. That order was communi- 
cated to the learned District Tadge in whose 
Court the property was about to be sold. 
In the meantime, the petitioner instituted 
a suit against the decree-holder claiming 
this property as his own, and asa preliminary 
measure in that suit he asked for an 
interim injunction restraining the decree- 
holder from selling the property. The 
‘learned Subordinate Judge of Purnea, be- 
fore whom the application came, granted a 
temporary injunction restraining the decree- 
holder from selling the property. On the 
Ioth November an application was made 
to the District Judge in execution praying 
that the order for the sale of the property 
should be suspended in consequence of the 
interim injunction made by the Subordinate 
Judge. What happened on that application 
was that the learned District Judge had 
both the order of ‘the Subordinate Judge 
granting the injunction and the order of 
the High Court which, so far as its terms 
went, might be taken as being an order in 
the nature of a direction to sell the property 
upon a particular day,and being uncertain 
“as to which of these two orders he ought to 
obey he refused to stay the sale of the 
property. ; 

It is quite clear that the order of the High 
Court was in no sense in the nature of a 
mandatory order directing the property 
to be sold in any event. It was merely an 
order staying the sale of the property for a 
certain time until the petitioner had had an 
opportunity.cf paying the money into Court. 
The sale of the property had already been 
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ordered and the matter before the [fig 
Court simply was whether the sale should 
take place on a certain day or whether that 
sale should be adjourned. It was never 
intended by the order of the High Court 
that if the sale should be either postponed 
or set aside for some other reason that the 
property nevertheless was to be sold. It is 
quite clear, therefore, that the learned District 
Judge, although from the information he 
had, which I understand was conveyed by 
telegram, cannot be blamed for having not 
fully appreciated the order of the High ` 
Court, nevertheless fell into error in con- 
sidering what he really ought to have done, 
and it is quite obvious that had he fully 
appreciated the nature of the order of. the 
High Court he never would, in the face of 
the injunction against the decree-holder, 
have ordered the property to be sold. . In 
fact, by so doing he would have been lending 
himself directly to an attempt by tbe decree- 
holder to disobey the order of the Court 
and to commit a contempt of Court. , . 
What subsequently happened was that 
the sale took place.and the petitioner subse- 
quently applied under the provisions of 
the Civil Procedure Code and paid the decre- 
tal amount into Court and has the sale 
set aside. 'The money has not yet been 
taken out of Court by the decree-holder, 
but we are asked to declare that the sale 
should be set aside and the parties restored 


. to exactly the same position as if the sale 


had nevertaken place. Itis contended on 
behalf of the decree-holder that the learned 
District Judge in refusing to stay the 
sale was acting within his jurisdiction .and 
acting regularly within the exercise of that 
jurisdiction and that, therefore, we have no 
power to interfere with his discretion in the 
matter. What the learned Judge was in 
fact asked to do was, in the peculiar circum- 
stances of the case,to exercise his inherent 
jurisdiction and order the sale not to take 
place on the ground that the decree-holder 
had been by injunction restrained from pro- 
ceeding further by way of sale with the exe- ` 
cution of his decree. It may be quite true 

that the learned District Judge was not 
personally bound by the order of injunction, 
and indeed the Subordinate Judge could 
not have issued any injunction upon. the 
Court of the District Judge, but the powers 
which the learned District Judge was asked 
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to exercise were the inherent powers which 
he undoubtedly had of taking action in the 


particular circumstances of the case, and 


we, as a Court having superintendence over 
that Court, are also, I think, entitled to exer- 
.cise our powers of superintendence over the 
District Judge; and if we think that he has 
clearly gone wrong, inadvertently it is 
true, assisting one of the parties in what 
amounts to a contempt of the order of the 
Court, then I think we are clearly entitled 
to take such Steps as may be necessary to 
put the parties in the same position as ii 
no contempt of Court had taken piace. 
It was, in my opinion, clearly a contempt of 
Court on the part of Mr. Forbes, the decree- 
holder, to insist upon the property being 
sold after the injunction had been passed 
by. the Subordinate Judge. This is not 
the place or the time to consider whether 
thé Subordinate Judge was right or wrong 
in the order he made.restraining the sale. 
That is a matter which may be considered 
. hereafter when the decree-holder appears 
to show cause against the rule for the in- 
junction, but that injunction having been 
granted I think that this Court is bound to 
See that the order of the Court is carried out 
and that the parties against whom the in- 
junction has been granted should not gain 
any advantage by reason of having acted 
in a way entirely contrary to that order. 
The result is that, in my opinion, we ought 
to pass an order declaring that the sale 
which took place on the rrth November 
should be set aside and treated as of no effect 
and that the money paid into Court by. the 
petitioner in order to have that sale set 
aside should be restored tohim. The result 
is, that the present application is allowed and 
the sale will be formally set aside as not 
"binding upon the parties and the money 
already paid into the Executing Court will 
be paid back again to the petitioner. I 
think the petitioner is entitled, to his costs 
of this application. Hearing fee two gold 
mohurs. °° 

Mullick, J.—I agree. I think we are 
acting in the exercise of our inherent powers 
‘in declaring the order of the District 
Judge to be wrong in the circumstances. 
The only proper course in this case is to 
place the parties in the position in which 
they were before that order was made. 

Z. K. Application alowed.. 
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MADRAS HIGH COURT. 

APPEAL ACAINS?S APPELLATE ORDER NO. 

53 OF 1921. 
March 20, 1922. 
Present:—Mr. Justice Spencer and 
Mr. Fustice Ramesam. 
SUBBARAYAN, Minor, By GUARDIAN 
VISALAKSHI ACHI—-DEFENDANT No. 4 
AND DEFENDANT No. 2's LEGAL REPRE- 
SENTATIVE— APPELLANT 
oY SUS 
NATARATAN, MINOR, AND OTHERS, BY 
THEIR GUARDIAN GOURI ACHI— 
ASSIGNER NO. 2—PrAINTIEF No. 2's LEGAL 
REPRESENTATIVE— RESPONDENTS. 

Cil Procedure Code (Aci V of 1908), s. 48— 
Limitation Act (IX of 1908), s. 15— Period pres- 
cvibed by s. 48, extension of— Exclusion of period 
of stay of execulion—'' Prescribed” im Ss. 15, 
meaning of—Period of limitation, meaning of. 


The period of 12 years fixed in section 48 of the 
Civil Procedure Code cannot be extended by the 
Executing Court under section 15 of the Limita- 
tion Act by the addition of the time during which 
a stay of execution was obtained by a prior order 
of the Court. [p. 398, col. 1.] 

Per Spencer, J.—-Section 48 enacts a rule of 
procedure for all Executing Courts, putting an 
absolute prohibition against execution ,of decrees 
more than 12 years old ‘and is not controlled by sec- 


Don r5 of the Limitation Act. To 397, cols. x & 2.1 


Krishna Dayal Gir v. Sakina Bibi, 34 Ind. 
Cas. 27; 20 C. W. N. 952; 2 P. IL. W. 370; 1 P. L. J. 
214, Kumara Venkata Peramal v. Velayuda Reddi, 
24 Iud. Cas. 195; 27 M. L. J. 25, Rebala Ramana 
Reddi v. Rebala Babu Reddi, 18 Ind. Cas. 586; 24 


M. L. J.96; 37 M. 186; 13 M. L. T. 79; (1913) M. 
W. N. 114, referred to. 
Govinda v. Umrao Singh, 54 Ind. Cas. 279, 


relied on. 

The only exceptions to the absolute term fixed 
by section 48 are those mentioned in proviso (2) 
to the section itself. [p. 397, col. 2.] 

The phrase “prescribed for any suit or application” 
in section 15 of the Limitation Act means: prescrib- 
ed in the Schedule to the Act. [p. 397, cols. x & 2.] 

Narasimha Deo Garu v. Krishnachendra Deo 
Garu, 52 Ind. Cas. 725; 10 L. W. 156; (1919) M. 
W. N. 440; 37 M. I. J. 256, Juraąawan v. 
Mahabiy Dube, 44 Ind. Cas: 24; 40 A. x98; 16 A. 
L. J. 71, Shyam Karan w. Cotlector of Benares, 


52 Ind. Cas. 742; 42 A. r18; 17 A. L. J. 1140, 
relied on. : 
Per Ramesan, J.—The Civil Procedure Code 


is a generai law and hence the periods of limitation 
in 1t are governed by the Limitation Act.- [p. 
398, col. 2.] 

The phrase “ period prescribed "' is not restricted 
to the period prescribed iu the Schedule to the Act, 
but aiso includes the period prescribed under a 
general law, such as the Code of Civil Procedure, 
tp. 398, col. 2.] 

Phoolbas Koonwur v. 
C. 2260; 25 W: R. 285; 


Lalla Jogeswar Sahoy, x 
$1.47 3 Sar. P. C, j]; 
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573) 3 Suth. P. C. J. 236; x Ind. Dec. (N. S.) 141, 
Peary Mohun Aich v. Anunda Charan Biswas, 18 
C. 631; 9 Iud. Dec. (N. Si 421, Rebala Ramana 
Reddi v. Rebala Babu Reddi, 18 Ind. Cas. 586; 24 
M. L. J. 96; 37 M. 186; 13 M. L. T. 79; (1913) M. 
W. N.114, relied on. 

The phrase '' period of limitation " can be used 
in two senses, a Joose sensc and a strict sense. In 
the strict sense it means such a period that a pro- 
ceeding to which it is sought to be applied will be 
in time if fiied within the period and beyond time 
if filed after it. In its loose sense it means a period 
which supplies a further test and operates as a 
check on a primary and strict period oi limitation 
fixed under other provisions of law. [p. 399, col. 1.] 

In section 48 of the Civil Procedure Code the 
phrase “period of limitation" is used in its loose 
sense and the provisions of section 15 of the Limita- 
tion Act do not apply to it. [p. 399, cols. 1 & 2.1 

Appeal against the order of the District 
Judge, Tanjore, dated 29th November 1920, 
in Appeal Suit No. 568 of 1919, preferred 
against the order of the Court of the Sub- 
ordinate Judge, Mayavaram in E. P. R. 
No. 56 of 1917 (in Original Suit No. xo of 
1904 on the file of the Sub-Court of Kumba- 
konam). 

Messrs. A. Krishnaswami Atyar and N. 
Muthuswam Atyar, for the Appellant. 

Mr. T. V. Muthukrishna Atyar, for the 
Respondents. 

JUDGMENT. 

Spencer, J.--In disposing of an execution 
petition the Sub-Court of Mayavaram in an 
order passed on oth April 1019, which the 
District Judge of Tanjore confirmed on 
appeal, extended the period of 12 years after 
which section 48, Civil Procedure Code, de- 
clares that no order for the execution of 
a decree shall be made upon any fresh appli- 
cation. This 12 years’ period has been ex- 
tended by the Executing Court by the addi- 
tion of a period equal to that during which 
a stay of execution of the decree was once 
obtained by an order of Court in 1913. 

I am of opinion that this is not permissible 
by law, and that section 48, Civil Procedure 
Code, which contains an unqualified pro- 
hibition against execution of decrees more 
than r2 years old, is not controlled by section 
X5 of the Indian Limitation Act, 

Section I5 of that Act speaks of the compu- 
tation of periods of limitation with-reference 
to.the periods prescribed in the Schedule 
to the Act. Though the words “in the 
Schedule ” do not occurin this section or in 
section 19, as they do in sections 3 and 6, 
the word ''prescribed" can, in applying the 
Act to suits under the general law, refer to 
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nothing else. This is the meaning given 
by this Court to the section in Narastmha 
Deo Garn v. Krishnachendra Deo Garu (1), 
and by the Allahabad High Court in Jurawan 
v. Mahabir Dube (2), as explained by 
Shyam Karan v. Collector of Benares (3). 
I am aware that Art. 18x of the Schedule - 
speaks of section 48, Civil Procedure Code, 
as providing “a period of limitation." 


But section 48 has nothing to do with tbe 


periods of limitation prescribed in the Sehe- 
dule of the Limitation Act and has no con- 
nection with the process of computation 
of time according to the nature of the cause 
of action in particular suits. For, as may 
be seeu by its position in a Code of Pro- 
cedure in the part that is headed" Execution," 
it enacts a rule of procedure for all Execut- 
ing Courts. The effect of that rule is to 
put an absolute term of 12 years on the right 
of decree-holders to apply to execute their 
decrees. See the observations of Jwala 
Prasad, J., in Krishna Dayal Gir v. 
Sakina Bibi (4). The only exceptions to 
the absolute term fixed by the section are 
those mentioned in proviso 2 to the section 
itself. The precise question which we 
have to decide is, considering its importance, 
singularly barren of authority, but there is 
one reported case in Govinda v. Umrao 
Singh (5), which accords with the view 
which in my judgment is most reasonable. 

In Kumara Venkata Perumal v. Velayuda 
Reddi (6), Sadasiva Aiyar, J., was inclined 
to hold that the general provisions of the 
Limitation Act relating to the exclusion 
of time governed the provision in section 48 
of the Civil Procedure Code, but the learned - 
Chief Justice did not pronounce an opinion 
on this point of law, as he refused on the 
facts of that case to extend the time, without 
deciding whether it would be legal to do so. 
On the other hand, tbe decision in Rebala 
Ramana Reddi v. Rebala Babu Reddi (7) is 
opposed to the opinion of Sundara Aiyar, J. 


* 


(1) 52 Ind. Cas. 725; xo I. Wie 156; (1979) 
M. W. N. 440; 37 M. L. J. 256. 

(2) 44 Ind. Cas. 24; 40 A. 198; 16 A. L. J. 71. 

(3) 52 Iud. Cas. 742; 42 A. 118; 17 A. L. J. 1140, 

(4) 34 Ind. Cas. 27; 20 C. W. N. 052; 2 P. I. W. 
370; 1 P.L. J. 214. 

(5) 54 Ind, Cas. 279. 

(6) 24 Ind. Cas. r95; 27 M. L. J. 25. ` 

(7) 18 Ind. Cas. 586; 24 M. L. J. 96; 37 M. 186; 
13 M. L. T. 79; (1033) M. W. N. LA, 
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Reference bas been made in the arguments 
on both sides to section 29, Limitation Act. 

I consider that this section does not affect 
the matter one way or the other. It relates 
to special or local laws which contain special 
provisions of their own for the limitation 
of certain proceedings taken to obtain reliefs 
provided therein. It does not include the 
Civil Procedure Code in its scope. 

"The appeal is allowed with costs through- 
out and the execution petition is dismissed 
as out of time. 

Ramesam, J.—The point for decision in 
the case is, whether, in computing the period 
of 12 years in section 48 of the Civil Proce- 
dure Code, section 15 (1) of the Limitation 
Act can be applied. Ihe question has been 
ably and exhausirvely argued by the Vakils 
on either side. I confess I find considerable 
difficulty in coming to a conclusion. 

The first point argued for the appellant 
is that the sections of the Limitation Act 
[4 to 25) apply only to periods prescribed 
in the Schedule to the Act. He contends 
that this is the natural construction that 
follows on reading the sections from section 
3 onwards. Asa matter of drafting, it was 
found unnecessary to repeat in the latter 
sections the words 'by the first Schedule ' 


after ‘prescribed’ as they were mentioned’ 


in section 3 and their repetition in each 
section would be awkward. They are ex- 
pressly repeated in section 6,as reference 
had to be made to the 3rd column. When 


confronted with the question—‘“what is the. 


need for section 29, if his contentionis right," 
—his suggestion is that there may be suits 
to which the Jimitation Act may apply, 
though the suits may be occasioned by pro- 
 ceedings under special Acts (e. g., declaratory 
suits occasioned by proceedings under Madras 
Act IV of 1897 or suits necessitated. by pro- 
ceedings under Madras Act III of 1905) and 
in such cases both the Acts may apparently 
apply, and to remove the conflict, section 
29 has been enacted. He explains the de- 
cision in Keppartht Lingayya v. Aravett 
Chinnarayana (8), where the learned 
Judges gwe an independent mean- 
ing to the word “affect” (apart from the 
word “alter?” in section 29), as referring 
10 the operation of sections 4 to 25, by saying 
that neither the arguments nor the judgments 

8) 44 Ind. Cas. 805; 41 M. 169; 33 M. L. T. 566; 
7 A W. 443 (F. B.) 


INDIAN CASES: i 


{1022 


dealt with sections 4 to 25 in themselves 
and they proceeded on the assumption . 
that these sections may apply to other 
Acts and were confined to a consideration 
of section 29 only. Seeing that the word 
‘affect’ was not in the Act of 1871 and was . 
specially introduced in the Act of 1877 and 
continued in the present Act, I find it diffi- 
cult to accept the last explanation. The 
argument of the appellant with reference 
to the construction of the word ‘ prescribed ' | 
in sections 4 to 25 is supported by Jurawan 
v. Mahabtr Dube (2), and Shyam Karan. 
v. Collector of Benares (3), but by no other 
cases. Even if I am inclined to accept it, - 
I cannot, as I feel bound by the decision 
of the Privy Council in Phoolbas Koonwur . 
v. Lalla Jogeshur Sahoy (9), where it was 
held that the provisions of the Limitation. 
Áct were intended to govern the Civil Pro- 
cedure Code, which was a general Act. The 
fact that the Acts considered in that case. 
were the Acts of 1859 makes no difference, 
Nor does the consideration that, so far as 
the disability of minority is concerned, Sece 
tion 6 of the Limitation Act must now be 
confined to the Limitation Act only [see 
Ram Nath Tiwari v. Chatterbalman Tewari. 


(ro), Rebala Ramana Reddi v. Rebala 
Babu Reddi (7) and Moro Sadashiv 
v. Visaji Raghunath (TI), | afford a 


ground for distinguishing Phoolbas Koonwur 
v. Lalla Jogeshur Sahoy (9); for, these rulings 
are based on the particular language of 
section 6. The principle of Phoolbas Koon- 
worv. Lalla Jogeshur Sahoy (9) viz., that the 
Civil Procedure Code is-a general law and, 
hence, periods of limitation in it are governed 
by the Limitation Act, was followed in Peary 
Mohun Aich v. Anunda Charan Biswas (12), 
and was approved by Sundara Aiyar, J., 
in Rebala Ramana Reddi v. Rebala Babu 
Reddi (7); (though not necessary for the 
decision) and so far I agree with them. But 
this agreement with Sundara Aiyar, J., in 
Rebala Ramana Reddi v. Rebala Babu Reddi 
(7) (which was a case on section 48) does not 
necessarilyimply the conclusion that the pro- 
visions of the Limitation Act apply to section 
48 of the Civil Procedure Code, as I shall pre- 

(9) 1i C. 226; 25 W. R. 285; 3 I. A. 7; 3 Sar, 
P. C. J. 573; 3 Suth. P. C. T. 236; 1 Ind. Dec. (n.s.) 


144. 
(10) 30 Ind, Cas. 521; 37 A. 638; 13 A. L. J. 825 
(11) 16 B. 536; 8 Ind. Dec. (e s.) 836. 

(12) 18 C. 631; 9 Ind, Dec. (N. S.) 421. 
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sently show. I must, therefore, negative 
the first contention of Mr. Krishnaswami 
Aiyar that sections 4 to 25 0f the Limi- 
tation Act do not apply to the Civil 
Procedure Code. 

The second point argued by him is that 
the period of 12 yearsis not a period 
of limitation within the meaning of section 
Is of the Act. What is meant by a period 
of limitaticn ? In the first place, it probably 
does nct include mere periods of extension, 
such as the period of 2 years under section 
371 of the Limitation Act [Dayaram v. Lax- 
man (x3)] and the period of three years refer- 
red to in section 8 of the Limitation Act 
[Narasimha Deo Garu v. Krishnachendra 
Deo Guru (1), which isan authority only for 
this proposition]. Also itisobvious that the 
phrase "period of limitation” can be used 
in twa senses, (1) a strict and (2) a loose sense. 
In the strict sense it means such a period 
that a proceeding to which it is sought to 
be applied will be in time if filed within 
the period and beyond time if filed after it. 
It has a double characteristic. Most periods 
of limitation, e. g., all those mentioned in the 
Schedule. of the Limitation Act, in many spe- 
cial and locallaws and the periods of 15 days 
inO.XXI, r.84 and 30 days in O. XXI, 
r. 89 of the Civil Procedure Code, and even 
the periods of two years in section 15 of the 
Easements Act, are periods of limitation 
in this sense. But the period in section 
48 of the Civil Procedure Code is not a pe- 
riod of limitation in this sense, For, an appli- 
cation for execution of a decree (of the kind 
mentioned in section 48) will, in general, 
not be in time if filed within 12 years. It 
will be out of time unless it is within three 
years from any of the dates mentioned in 
srd column of Art. 182. To an appli- 
cation for execution of a decree Art. 182 
has first to be applied, and if it is found not 
wanting when tested by Art. 182 then section 
48, Civil Procedure Code, will operate as a 
further test. It is in the nature of a strict 
period of limitation that it is capable of 
axtension by the general sections of the 
Limitation Act, particularly by sections I9 
ardao, to an indefinite extent, and in the 
case of application for execution, the period 
in Arf. 182 is capable of extension to an 
indefinite extent also by the use of the 


(ra) to Ind, Cas. 910; 13 Bom. Te R. 284, 
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various provisions in the 3rd column of Art, 
182. It is upon such. an extension that ^ 
section 48, Civil Procedure Code, acts as a: 
check. Its operation is secondary in the 
sense that it operates on fhe working out 
of Art. 182. So viewed, it is a period of; 
limitation in a looser sense, and it is clear 
that when the Legislature described the 
period in section 48 as a period of limitation 
in Art. 18x of the Limitation Act, it 
is only the looser sense that was in- 
tended. Itis not that certàin kinds of appli- 
cations were dealt with by Art. 182 and. 
certain others by section 48 of the Civil 
Procedure Code, which is the impression pro- ` 
duced by a too litera! reading of the word 
I confess that 
I do not see what purpose was served by the ` 
mention of section 48, Civil Procedure Code 
in Arts. 18x and 182; for all applications 
governed by section 48 are applications for 
execution falling within Art, 182 and it | 
would be enough in Art. 181 to stop with | 
“elsewhere in this Schedule” without mentione : 
ing section 48 of the Civil Procedure Code 
Again Art. 182 produces the impression 
that section 48 of the Civil Procedure Code 
must be first applied and then Art. r82 
But we know this to be not so. I find it. 
difficult to conceive of a ‘case where the 
result will be different if all reference to 
section 48 of the Civil Procedure Code were 
omitted in Arts. 181 and 182 altogether 
Be that as it may, it is clear that Art. ISI 
refers only to the looser sense of the phrase 
“period of limitation ". 


Having arrived at this conclusion,” we 
have next to see in what sense it is used 
in section I5 of the Limitation Act. On 
this question, one has to find the sense in 
which itis used as best as he can. Tt may 
be that it is used in the looser sense in sec- 
tion r1 (3) of the. Third Schedule of the Civil 
Procedure Code. [Shvam Karan w. Collec- 
tor of Benares (3)] and in section 48 of the 
Dekhan Agriculturists’ Relief Act [SAtdaya 
Virbhadraya v. Satabpa  Bharmappa (14) 
Dayaram v. Laxman (x3)] bug these cases 
cannot help us for the sections 4 and 7 to 25 
of the Limitation Act. In those sections 
it seems to have been used in the stricter 
sense [Jwrawan v. Mahabir Dube. (2)]. 


(r4) 45 Ind. Cas. | 42 B. 367; : 
R. 360, d E ad d 
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4), it was held that section 19 of the 
Limitation Act does not apply to the period 
in section 48 of the Civil Procedure Code. 
Chamier, C. J., does not give any special 
reason. Jwala Prasad, J., says section 48 
is a rule of procedure., I do not agree with 
him if he meant to say that the period in 
section 48 is not a period of limitation at 
all. Forthe Legislature has described it asa 

eriod of limitation in Art. 18x, Shyam Karan 

v. Collector of Benares (3), but I think he 
meant to say that it is not such a period in 
the stricter sense. This aspect was not 
discussed by Sundara Aiyar, J., in Rebala 
Ramana Reddi v. Rebala Babu Redd (7). 
I, therefore, agree with my learned brother 
that the appeal should be allowed. 

In this view, it is unnecessary to discuss 


the third contention of the appellant that, 


section 15 (1) cannot help him, as the stay 
order in this case was obtained by himself, 
[Kesho Prasad Singh v. Harbans Lal (15).] 

T concur in the order of my learned brother. 


V. N. V. 
Z. K. 


Appeal allowed. 


(15) 53 ind. Cas, $5; (1920) Pat. 109. 
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MADRAS HIGH COURT. 
ret MISCELLANEOUS PETITION ‘No. 958 
OF 1020. 
April X9, 1921. 
Present -—M.: Justice Oldfield and Mr. 
Justice Ramesam. - 


KOTI MALLIKARJUNAVYA—PLAINTT 


—PETITIONER 
versus 
map SECRETARY os STATE FOR INDIA 
IN COUNCIL —DEFENDANT— 
RESPONDENT. 

Madras Fovesis Act (V of 1882), s. 35r 36, 55— 
Local Rules— Importation of timber— Expiry of 
license— Renewal by Foreign Governmeni-—— Penally, 
levy of. 

Where under a pass 


given by the Forest 
of another: Province, 


Department 


timber is. 


and the time mentioned in the p ; 
H ass exp! 

hefore the Madras checking station ja cedi 
the importer is liable to pay the penalty and 
the value of the timber under section 55 of the 
Madras Forests Act, notwithstanding that before 
the levy, extension of time for the pass is applied 
for and is subsequently granted by the Government 
of the other Province. Such an extension cf time 
granted by a Foreign Government for the 
transport of the timber which was at the time of 
ihe granting ofthe fresh permit actually within 
Madras territory has no legal effect, and cannot 
retrospectively validate the transport under a 
time-expired permit. [p. 402, col. .] 

Petition under rule 20 of the Rules for 
Ganjam and Vizagapatam, praying that 
on the grounds stated therein, the High 
Court may be pleased to direct the Agent 
to the Governor at Vizagapatam to reveiw 
his judgment, dated the 5th January 1920 
in Appeal Suit No. 8 of 1919, presented 
against the decree of the Courtof the Assist- 
aut Agent, Polavaram Division, in Viza- 
gapatam District, in Original Suit No 
26 of 1918.- i 
Mr. T. 5. Raghunadha Rao, for the Peti- 
tioner. 

Mr. C. Madhavan Nair, 
Pleader, for the Government. 


ORDER.--The appellant sued to re- 
cover the amount of Rs. 1,499 with inter- 
est, etc., the Drincipal sum having been 
as he alleged, paid to the Government under 
coercion. The lower Courts have dismissed 
Bis suit and he appeals against that dis- 
missal. 

The circumstances in which the 
was made are, that the appellant GE 
a large quantity of timber into this Presi- 
dency by floating it down the Godavari 
from the Central Provinces. He did this 
under a pass given by the Central Provin- 
ces Forest Department on the x2th Tanu- 
ary 1915 which expired on I2th January 
1916. He entered Madras ‘territory on 
the r8th December 1915, but the pass 
had expired before he reached. the check- 
ing station at Polavaram on the 6th June 
1916. At Polavaram penalty and the value 
of the timber were collected from him 
under section 55 of the Madras Forests Act 
inasmuch as he was suspected of havin 
committed an offence under section = 
by infringing the rules framed be ` the 
Madras Govenment under section 35. Those 
rules provide that timber shall not be trans. 


Government 
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ported on the Godavari river without a 
pass, aud rule 2 s'atesexplicitly that, '' if 
the permit is d fective or time expired, 
tbe timber will be liable to seizure and 
detention and the holder of the permit to 
prosecution under rule 9." It is not argu- 
ed ihat these roles are in any respect 
ulira cies. The plaintiff relies mainly 
on the tact that, when his timber was stop- 
ped at Polayaram, money being demanded 
and paid on the 11th June 1916, he had 
already, on the 8th June 1916, applied by 
telegram to the Central Provinces Forest 
Department for an extension and he 
obtained that extension on 22nd June 
1916. His main contention is that, 
as this extension was given, he had realiv 
been transporting this timber throughcut 
under a valid permit. 

We have, then, first to decide whether an 
extension such as this given by a Foreign 
Government for the transport of timber, 
waich was at the time ot the issue of the 
permit actually in the British territory, can 
have any legal effect. Clearly, in ordinary 
circumstances, a Foreign Governnient can- 
not have any control in such matters as 
this in British territory. But it iscontended 
that the Central Provinces Government 
had a power of special control over the 
transport of timber by virtue of the rules 
which have been issued ` and, though it 
has not been proved, we are ready to accept 
what is not disputed, that those rules were 
issued with the consent of the Governinert 
of Madras. The rules are to be found in 
paragraph 120, at page 136, of the Central 
Provinces Forest Manual. Rule 3 provides 
for the issue.of the passes, which must 
state, inter alia, the route through which 
the produce is to pass, the place of des- 
tination of the produce, and the period 
for which the pass shall remain in force 
after the specified pericd. Rule 7 states 
that the passes may be issued in triplicate 
of which the first part shall be retained by 
the Issuing Officer, t e second part shall 
be retained by the owner of the produce, 
and the third part shall be despatched 
to the officer in charge of the timber check- 
ing station at Polavaram, Madras territory, 
for the purpose of check on ariival of the 
produce. Then, under rule ro, “no pass issued 
under the Rules shall cover any forest pro- 
duce beyond the Madras Revenue Station 
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of Polavaram for the exchange of this pasg 
for the way-permit prescribed by the rules 
under sections 35 and 36 of the Madras 
Forest Act, nor shall it be valid for a longer 
period thin two years ". It does not seem 
to us that these rules in any way help the 
suggestion that the Central Provinces Gov- 
erument can grant passes to authorise 
the transit of timber which is already in 
the Madras territorv. Some reliance was 
nlaced on the fact that the plaintiff ob, 
t ined a renewal ofthe pass andon a refer- 
ence in the lower Court's judgment to am 
admission by the defendant Government 
that extensions of time given before the 
expiry of the time specified in the permit 
have been recognised in some cases in the 
past. But the extensions of time given 
b f re the expiration of the permit would 
naturally stand on an entirelv different 
footing from those which are given when 
the permit is defunct. Some suggestion was 
made that there can be no question of the 
Central Provinces permits becoming . de- 
funct, because there is no reference to such 
permits being time expired in the rules. But 
in the Madras rules regulating the transit 
of timber on the Godavari River, dated rrth 
October 1913, there is an explicit statement 
in the first portion of rule 2 which has 
already been quoted, and we cannot accept 
the argument. that the first portion is 
cancelled as regards the timber entering 
into the District from the Central Provinces - 
by the second portion thereof. For it is 
quite possible to read the two portions 
as dealing with different matters. 


The next contention is, that it was not 
open to the Madras Government to treat 
the timber as transported without a valid 
permit until after it had reached Polavaraim. 
That rests on the fact that there was 
no check of the timber with reference to 
pe-mit until it had reached Polavaram 
and that it was only after Polavaram that 
the Central Provinces permit would have 
to be exchanged for the Madras permit. 
It is not possible to understand how this 
can affect the expiration of the period for 
which the Central Provinces permit was 
given, or tle consequent expiration of the 
permit itself. The permit stated that it was 
only forone year. It might, no doubt, have 
been granted for two years, but that was 
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mot done; and we cannot treat it as grant- 
ed for a longer period than is actually 
specified in it; nor is it possible to treat 
{t as having been extended in some construc- 
tive way beyond that period by the fact 
that no check would be placed upon the 
‘timber in transit and that the detection of 
the invalidity of the permit would not 
take place until Polavaram was reached. 
This contention also fails. l 

- The appellant has relied next on two 
-arguments of a different character. He 
firstly contends that this money was paid 
“by him, not under section 55 of the Forest 


.Act.at all, but simply under coercion and, 


so far as we can understand him, without 
its having been made out distinctly on 
what account it was demanded. Looking 
at the pleadings, we find the payment 
‘referred to throughout the plaint as penalty, 
and there is no reason for supposing that 
the appellant or any one else concerned 
in. the timber trade was not fully aware of 
-the composition procedure authorised un- 
der section 55 of this Act; The plea was 
taken most indistinctly in this Court. There 
"isin fact reference toit only in paragraph 14 
of the plaint as follows :—'' Under rule 
2 of the above rules the Checking Officer 
is empowered to effect a seizure and de- 
‘tention only in view of a prosecution under 
rule 9." There. is no statement that the 
appellant did not know on what account 
the demand was made of him; there is 
no statement that he knew nothing about 
the prosecution, there is no statement that it 
was not paid on account of the prosecution. 
Jt may be added that the appellant himself 
has not given evidence. In these circum- 
‘stances, we do not think it necessary to deal 
further with a presumption, which is based 
on an allegation that the appellant mis- 
understood ‘what’ took’ place. 
The next argument is, that no demand 
could have been made on the appellant 
for more than Rs. 200 with reference to rule 
oof the Madras Rules already referred to 
and sectoin 36 of the Forest Act. The 
answer is that, under section 55, it is open to 
the Forest Officer not only to collect the 
compensation for the offence on account of 
the prosecution but also to collect the value 
of the timber concerned, which he would 
be entitled to detain and which would be 
liable to confiscation in case the prosecu- 
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tion succeeded. Levy is no doubt ‘dés- 
cribed in Exhibit C. as seigni rage; 
but the rules which have been produced 
in this Court show that the penalty is 
calculated similarly to seigniorage charges. 
A reference to seigniorage in Exhibit C., 
which has been relied on, does not justify 
this argument. 

The petition fails and is dismissed with 
costs. : )j 

V. N. V. 

Petition dismissed, 
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JUDGMENT. 

Adami, J.—This is an appeal against the 
order of the District Judge, Cuttack, dis- 
missing an applicationfor grantof Letters of 
Administration with a copy of the Will 
annexed. 

Bhobonmoni Dasi died in r9ro. She is 
alleged to have executed a Will in 10901 


whereby she bequeathed a moiety of her ' 


'four-annas shareina zemindari to ber daugh- 
‘ter, Annapurna, the mother of the appel- 
lant, and the other moiety to her adopted 
son, Triguna. 

In 1912, after Annapurna’s death, an ap- 
plication for Letters of Administration made 
by her husband on behalf of ber sons resulted 
in a compromise, according to which the Dis- 
trict Judge allowed him totake out Letters 
of Administration in respect of a quarter 
of the four-annas share in the zemindart. 

This Court, however, set aside the order 
and revoked the grant on the grcund that 
‘Lettersof Administration could not begranted 
with respect to a portion only of the estate. 
The appellants then applied for Letters of 
Administrationin respect ofthe whole estate. 
A certified copy of the Will was attached 
to the application, it being alleged that 
Triguna, the caveator, refused to give the 
criginal Will to the petitioner-appellant. 

The alleged Willis dated the 8th February 
roro, and is signed by the testatrix who made 
her mark by the pen of the scribe, Ramna- 
rayan Roy. It bears the signatures ol Ra- 
khai Prasad Roy and Girdhari Prasad Roy 
as attesting witnesses, and has a registration 
endorsement to the following effect :— 

' “ Having visited the residence of the above 
Bhuboamoni Dasi, at Sahebzada Pazar, I 
have thisday examinedthesaid Bhubonmoni 
Dasi who has .been identified to my satis- 
faction by Ram Narayan Roy, son of Lakshi 
Narayan Roy, of the same Bazar, caste 
and profession, and the said Bhubonmoni 
Dasi admitted the execution cf the document. 

* Bhubonmoni Dasi, M. A. Samad, (by 
mark) by the pen S. S. Registrar, of Ram- 
narayan Roy, Cuttack, 9th February 1921.” 

The only witness examined by the pett- 
tioner-appellant for the purpose of prov- 
ing the Will was Girdhari Prasad Roy, the 
attesting witness, who proved the execution 
of the Will by BhubonmoniDasi. He stated 
that the Will was read over Ey him to Bhu- 
bonmoni and that she approved of it and in 
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his presence affixed her mark by the hand of 
the scribe, Ramnarayan Roy, who also sign- 
ed the Will, He asserted emphatically that 
no other attesting witness except Ramnara- 
yan Roy was present when he signed, It is 
quite clear on the face of the document that 
Ramnarayan signed as scribe and not as 
an attesting witness. He is dead. 

The petitioner also called Rakhal Prasad 
Roy to prove attestation but, though he was 
present in Court, refused to examine him 
on the ground that he was hostile. 

The learned District Judge found that 
from Girdhari’s evidence it was clear that 
Rakhal Prasad was not a due attesting wit- 
ness, because he was not present when Bhu- 
bonmoni signed the Will or when Girdhari 


signed, and, as there was no suggestion that 


Rakhal Prasad became an attesting witness 
in any other of the methods prescribed by 
section 50 of the Succession Act, therefore, 
it must be held that there was only one attest- 
ing witness and the Will was not duly exe- 
cuted. He dismissed the application on, 
this ground. 

The point taken by the appellant in'this 
Court does not seem to have been raised in 
the lower Court; it is this, that the Special 
Sub-Regtstrar's signed endorsement showing 
that Bhubonmoni admitted execution of the 
Will before him next day is an attestation 
which sufficiently complies with the require- 
ments of section 50 of the Succession Act, 
so that it should be held that both Girdhari 
and the Sub-Registrar attested the Will. 

In the case, Romoney Dossee, In he goods 
of (x). the Will bore the following signature 
and attestation— 

“ Sree Roymonee Dassee by the pen of 
Sree Jadub Chandra Sen. 

“Presented for- registration between the 
hours of 6 and 7 A. M. on 34st October 1874, 
at her residence, 18, Durponarain Thakoors’ 
Street, by Roymonee Dossee, by whom exe- 
cution was also admitted. 

Sree Roymonee Dossea, 

By the pen of Sree Jadub @hunder Sen, 

Ident.fied by her nephew, Jogendronath 
Sen, clerk to Messrs. Gray and Sen, Solicitors, 

Jogendronath Sen. 
Seal of C. M. Chatterjec, 
Registrar. Registrar." 
It wil be notel that no one signed 


(1) 1 C. 150; 1 Ind, Dec. fN, $;) 97, 
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expressly as an attesting witness, but it was 
held. that, in the circumstances of the case, 
it- would be sufficient if the Registrar had 
Signed “in the presence of the testator, and 
that, evenif he did not sign in her presence, 
the signatures of the two persons, one of 
whom wrote the testatrix’s name at her 
direction and, when she had affixed her 
inarks, wrote ‘ by the: pen of Jadub 
Chunder Sen," and the other of whom 
saw the testatrix put her mark and 
identified her, writing his name as having 
done so, would be a sufficient attestation by 
two witnesses to satisfy the Act. 

. The present case differs from the above 
. only in this, that there was an attesting 
witness, Girdhari Prasad Roy, who has given 
evidence of the attestation, and that Ram- 
narayan Roy’ who identified Bhubonmoni 
Dasi before the Registrar signs merely as 
being the person by whose pen the name 
of Bhubonmoni Dasi was written under the 
endorsement.admitting execution, and not 
as.identifying the lady. 

In Hurro Sundari Dabea v. Chunder Kant 
Bhattacharjee (2), it was held that, if a tes- 
: tatrix admits a signature on a Will to be hers 
before a Registrar of. Assurances and is iden- 
tified before him by one of the witnesses to 
the signature, and both the Registrar and the 
identifier sign their names as witnesses to 
the admission made, such attestation would 
be sufficient to satisfy section 50 of Act X of 
1865..Again, the question arises, whether the 
signature of Ramnarayan Roy under the 


Registrar's endorsement can be taken to be. 


an attestation of Bhubonmoni's admission 
of execution. The above case was followed 
in -Nitye Gopal Sircar v. Nagendra Nath 
Mitter Mozumdar (3) and there, too, the re- 
quirement was that the identifier and Re- 
gistrar should sign as witnesses to the admis- 
sion of the testator. In. the last case the 
Registrar was called as a witness and gave 
evidence that the testatrix signed the admis- 
Sion in his presence. 

In Tofalude Peada v. Mahar Ali Shaha 
(4), Banerjee, J.,remarked, “It is quite true 
that the signature of the Registrar at the 
foot of the registration endorsement em- 
bodying the.admission of the executant has 


äi 6 C 1166, L. R. 303; 3 Ind. Dec. (N.S) 12. 
(3) 11 C. 429; 5 Ind. Dec (N.S) 046. 
(4): 26 C. 78; 13. Ind.-Dec. (N. £.) 554, 
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been held to be sufficient attestation within 
‘the meaning of section 50 of the Indian 
Succession Act... the Registrar's signature 
would come under the Jast description of 
attestation referred to in the third clause of 
section 50 of the Indian Succession Act,” 

In the case of Amarendra Nath Chatterjce 

Kashi Nath Chatterjee (5) the decisions 
hae cited were again followed, and there 
again the admission of execution was attest- 
ed not only by the signature of the Regis- 
trar but also of another witness. 

In the present case, though the admission 
before the Sub-Registrar is attested by the 
Sub-Registrar alone, and not by a second 
witness, asin the cases mentioned above, 
we have the evidence of Girdhari Prasad 
Roy who saw the testatrix make her mark 


when she executed the Will and . himself 


signed as an attesting witness. "Therefore, 
taking the signature of the Sub-Registrar 
as an attestation, together with the attes- 
tation of Girdhari Prasad Roy, the re- 
quirements of section 50 have been fulfilled. 

It has not been argued before us that the 
Will was a forgery, and in fact the respon- 
dent’s case is not that the Will was not exe- 
cuted but that some years after execution 
the original Will was torn up by the execu- 
trix. The respondent.did not produce any 
evidence to prove this. 

In my opinion, the Will has been attested 
according to the requirements of law, em, 
therefore, the appeal must be allowe. T Le 
decree of the lower Court will be set aside, 
and Letters of Administration with a copy 
of the Will annexed will ke granted to the 
petitioner-appellant, in respect of the 
entire estate of the testatzix. | 


Das, J,—1 agree. 


N. H, ie allowed. 


(5) 27 C. 169; 14 Ind. Dec. {N. S$) ur. 
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MADRAS HIGH COURI. 

SECOND CIVIL APPEAL NO. 1313 OF 1920. 
April 27, 1922. 
Present -—Mr. Justice Odgers and 
Mr. Justice Devadoss. 

T. M.SUNDARA AIVAR, AND ANOTHER 

——PLAINTIFFS—APPELLANTS 

Versus 

E M. ANANTHAPADBHANABA AIVAR 


AND OTHERS—--DEFENDANTS——RESPONDENTS. 
Conturct Act (I X of 1872), s. 7o—Contriouiion, 

suit for, when mamtainalle—Limitation—-Limtta- 

tion dict NIN of 1908), Sch. I, Avis. 59, 61, 120. 


A party sought to be made liable for contribu- 
tion must not only have benefited from the act of 
tue plaintiff but must also have had tke oppor- 
col 2] of accepting orrejecting the benefit. [p. 405, 
col. 2 

Raja of Pittapur v. Secrelary of State, 25 Ind. 
Cas. 783; 16 M. L. T. 375, followed. 

Where a person does an act which is greatly 
beneficial to himself and which is sure to benefit 
another, the former cannot claim concribution 
from the latter, iu other words, where a person is 
bound to do an act or would do an act, whether 
another consents to it or not, the fornier cannot 
claim contribution even though the latter derives 
bereit in consequence of the act. [p. 707, col. £ à 

Viswinadhoe Vizia Kumara Bangarue v. d. 
Or» 45 Ind. Cas. 7S0 at p. 793, Abdul Wahid pa 
v. Shalukha bib: 21 C. 496; 211. A. 26; 6 Sar. 
P. C. J. 399 ; Ratique and Jackson's P.C. No. 1343 
ro Ind. Dec. (N. S.) 961 (P. C), Yogambal Rovee 
Ammani simah v. Naina Filla: siarfavar, 3 

Ind. Cas. rto; 33 M. 15; 6 M. L. T. 162: 13 M. La 
J. 480, relied upon. 

Flaintiti b:ought a suit on a mortgage and called 
upon tne defendant, who was his co- nortgagee, to 
join-in che suit. Defendant tetused te do su. Subse- 
quzaiy, defendant applied fur leave to be joined 
as à plaltiff and leave was granted. A decree 
Wes passed and defendant drew out his share of 
ihe morctyage-money : 

el, that defemtant was liable to make con- 
tribution to the pliintiff in respect of the ex- 
neuses of the suit. [p. 407, col. 2.] 

A suit for contribution is ;overnel by Art, 
I20 and not by Art. 59 or 61 ot Schedule L to 
the Limitation Aen, and limitation bevin3 Lo Tun 
from the date on which the defendant first erjoys 
the benefit of the plaintiffs act. [p. 407, col. 2.] 

Viswanadha Vija Kumara Gangaroo v. JN. Ge 
Orr, 45 1nd. Cas. 786 at p. 753, L pendra Krishna 
Mondal v. Naba Krishna .vondal, 52 Ind. Cas. 
6015; 25 C. W. N. 573, Gaiol s'ghra v. ohsa, 
34 Ind. Cas. 54 ; 2 P. L. W. 437, referred to. 


Second appeal against the decree of the 
Cour. of the Subordinate Judge, North 
Arcot, in Appeal Suit No. 89 of 1918, 
(Appeal Suit No. 426 of 1918 on the file of 
ne District Court, North Arcot), pre- 
ent ed against the decree of the Court 
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of the District Munsif. Tirupattur, in 
Original Suit No 599 of 1917. 

Mr. T. Ethiraja Mudatar, 
Appellant. 

Mr. C. Padmanabha Aiyangar, for the. 
Respondents. 

This second appeal came on for hear- 
ing on the 21st and 22nd of November 1921, 
and the case having stood over for con- 
sideration till the 8th of December r9zr, 
and having been posted to be spoken to on 
the 12th of December 1621, the Court 
delivered the following 


for the 


JUDGMENT. 

Odgers, J.—I have had the advantage 
of reading the judgment about to be de- 
livered by my learned brother which sets 
out the facts. The matter arises under 
section 70 of the Indian Contract Act. 
The respondent in this case does not dis- 
pute that he has had the benefit of the 
Ist plaintiffs action, but he says all 
the expenses would have been incurred 
even if Ist defendant had not joined as 
plaintiff. It is true that the District Mun- 
sif found generally that some of the items 
incurred would have had to be paid whe- 
ther or not rst defendant was a plaintiff 
in the suit, but theappeal to the lower 
Appellate Court was dismissed on two 
points of law: (1) that the party sought 
to be made liable must not only have berne- 
fited but must have had the opportunity 
of accepting or rejecting the benefit, and 
that in this case there is no proof of such 
option. This is laid down in Raja of Pitta- 
pur v. Secretary of State (x). The second 
point vilaw is that, when a person paying 
is himself interested in making the payment, 
he caunot be presumed to have intended 
to act for the other. That he accepted 
and intended to accept the benefit is, 1 
think, shown by the facts that he himéelf 
successfully applied to be joined in the suit 
as a plaintiff and by his having drawn 
out of Court his share of the decree amount. 
It cannot, in my view, be said that plaintiff 
intended to do the act gratuitously as 
regards Ist defendant in face of the notices 
plaintiff served upon him, Exhibits B and 
Br, the effect of which has not been con- 
sidered by the lower Appellate Court, ‘The 


{7} 25 Ind. Cas. 783; 16M. T. T. 375.. 
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notices go to show that plaintiff intended 
to act for Ist defendant in the suit as well 
as for himself. I, therefore, think that 


respondent has not only been benefited. 


by his actions but has adopted the benefit. 

As to limitation, it is quite clear that 
Art. 61 as applied by the lower Appellate 
Court cannot apply. It refers only to 
money paid for the defendants and, asstated 
by Oldfield, J., in ViswanadhaVijia Kumara 
Bangaroo v. R. G. Orr (2), that Article is in- 
applicable to a case such as this, where there 
was at the time of payment no question 
of any immediate benefit being conferred 
on defendant by it. It was there held 
that Art. 120 applied. I am of opinion 
that thisis the proper Article to apply and, 
if so, the suit isin time, as limitation will 
begin to run from the time rst defendant 
derived benefit from the suit, 2. e., when he 
first received a cheque for his share of the 
money decreed. 

I, therefore, think that a case is made out 
for appellants under section 70 of the 
Indian Contract Act. There must be a find- 
ing as to which, if any, of theitems incurred 
by the plaintiffs were reasonably necessary 
for the conduct of the suit and the lower 
Appellate Court is requested to find accord- 
ingly. Finding will be sabmitted in 6 weeks, 
Seven days are allowed for filing objections. 
Fresh evidence may be taken. If it is 
found any items were reasonally necessary, 
appellant will have a decree for one-fourth 
of the amount so found. 

Devadoss, J.— The facts of the case are :— 
In 1891 when plaintiffs and ist defendant 
were members of a joint family, a mort- 
gage was taken with the family funds, 

The plaintiffs got a half share and the Ist 
defendant one-fourth share of the mort- 
gage. Before a suit on the mortgage 
could be barred, the plaintiffs called upon 
the first defendant to join them in filing 
a suit on it. The rst defendant did not 
care to reply to the notices of the plain- 
tiffs, who thereupon filed Original Suit 
No. 31 of 1909 on 30th August 1609 cn the 
mortgage making the Ist defendant a pro 
forma defendant: ‘Lhe rst deferdant made 
an application to the Court on 13th Octo- 
ber 1909 to be made a co-plaintiff which 
was granted. A mortgage-decree was passed 


(2) 45 1nd. Ces. 785 at p. 293. 
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on 11th December rgr2. The rst defend- 
ant received his quota of the money in 
Court by cheques, dated 2rst December 
1914 and 22nd December rg9i4. ‘The suit 
out of which this second appeal arises 
was filed on 18th December 1917. The 
plaintiffs seek contribution from ‘the de- 
fendants in repsect of the expenses incurred 
by them in conducting the suit, The de- 
fendants plead that the expenses were not- 
necessary for the conduct of the suit and 
the claim is barred by limitation. "The, 
District Munsif dismissed the suit hold- 
ing that Art. 59 of the Limitation Act ap- 
plied. The learned Subordinate Judge dis- . 
mis-ed plaintifis’ appeal on the . ground 
that section 70 of the Contract Act did, 
not apply, that defendant had no. option 
of refusing the benefit, that the plaintiffs’ 
acted for their own benefit, and did not 
intend to benefit the ist defendant and 
that in any event the suit was barred by' 
reason of Art. 6r of the Limitation Act. 
The question whether the rst defendant 
had the option of refusing the benefit could. 
be disposed of easily. Exhibits B and. Br 
show that defendant was asked to join 
in the suit and pay his quota of expenses 
and was warned that he would be re. ponsi- 
ble for the loss that might accrue by -his 
not joining the plaintifis in filing a suit on 
the mortgage. The first defendant chose’ 
not to reply. It cannot be said, in the 
circumstances, he has not had the aption. 
But it is not necessary that he should have’ 
had the option of joining in the suit when 
he gladly availed himself of the benefit 
of the plaintiffs’ action. 
. The question whether the’ plaintiffs did 
intend to benefit the rst defendant is one 
of difficulty. . The suit brought by the 
plaintiffs is for the benefit of both. With- 
out making the rst defendant a party 
the plaintiffs could nct sue, as the law 
requires that all persons interested in the 
mortgage should be parties to the suit. 
In this case the plaintiffs did not intend 
to do: the thing they di. gratuitously, for 
they clearly demanded tl at the 1st defend- 
ant should pay his share of the expenses 
and join lu the suit (vide E hibit B). The 
respoLdent's Vakil contended that, where 
the pisintiff is interested in doing a thing 
which benefits himselt and. the cefendant 
the plaintiff is not entitled to ask fir cous 
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tribution even though the defendant gets 
the. benefit of the plaintiffs act, This 
contention deserves cousideration. Of the 
{our conditions required by section 70 of the 
Indian Contract Act, two are fulfilled in 
this case, viz., the legality of the act and 
the enjoyment of the resulting benefit. 
The other conditions are, (1) Plaintiff 
doing the act for the ist defendant, and 
(2) the plaintiff not intending to do the thing 
gratuttcusly. I have already held that 
plaintiffs did not intend to do the act 
gratuitously. The remaining question, 
Gid the plaintiff file and conduct the suit 
for the Ist defendant, must be answered 
in the negative. It may be taken as settled 
law that where a person does an act which 
is greatly beneficial to himself and 
which is sure to benefit another, the form- 
er cannot claim contribution from the 
latter ; in other words, where a person 
is bound to do an act or would do an act, 
whether another consents to it or not, the 
former cannot claim contribution even 
though the latter derives benefit in con- 
sequence of the act. In short, where the 
benefit to himself is great, a person cannot 
be said to do the thing for another within 
the meaning of section 70 of the Contract 
Act. [Vide Viswanadha Vijya Kumara 
Bangaroo v. R. G. Orr (2), Abdul Wahid 
Khan v. Shalukha Bibi (3), Yogambal Douce 
Ammani Ammal v. Naina Pillai Markayar 
(4) and Raja of Piitapur vw. Secretary 
of State (1).] 

In this case the Ist defendant applied 
to the Court to be made a plaintiff and 
continued in that capacity throughout the 
proceedings. An application was made for 
amendment cf the plaint and to this appli- 
cation the 1st defendant was also a party 
and the amendment asked for was ordered 
on terms and the ist deleudant cannot 
now be heard to say that he did not give 
his tacit consent to the application for 
amendment. If he had remained e: Parte 
and had taken no interest in the proceed- 
` ings the matter might Lave been dilferent ; 
but in the light ci the evidence, and taking 


(3) 21 €.496;21I. A. 26; 6 Sar. P. C. T. 399; 
Rarjue & Jackson's P.C No. 134 ; ro Ind. Dec. 
| (N. S) 9^1 P C) 

9 4, .51zd Cas 110; 33 M. 15; 6 M. L. T., 1624 

M, i. J. 489, 


ali- the circumstances into consideration, 
I hold that rst defendant is liable to 
contribution to the plaintiffs in respect of 
all legitimate expenses of the suit. 

Ihe next question is one of limitation. 
The District Munsif held that Art. 59 
of Schedule I of the Limitation Act applied 
to the facts of the case. The lower Appel- 
late Court thought that Art. Or applied. 
Art. 59 is clearly inapplicable. Art, 
CI is not applicable to the present, 
case, as no money was paid for the defend- 
ant. Expenses were incurred in filing a 
suit on a mottgage and the mortgage-decree 
was ior the benefit of the ist defendant 
as well, ‘The proper Article applicable to 
the case is Art. 120. In Viswanadha Vijia 
Kumara Bangaroo x. R. G. Orr (2) the facts 
were, the lessees of the Sivaganga Zamindari 
executed certain necessary repairs to a 
tank which irrigated their lands and 
the defendants’ lands and also the lands : 
cf other persons. The lessees claimed a 
proportionate share of the expenses from 
the defendants under section zc of the 
Contract Act. Abdur Rahim and Old. 
field, J]., held that Art. 120 and not Art. 
61 of the Limitation Act applied to. the 
facts of the case, 

The next question is, from what dete 
did limitation begin to run? Time began 
to run only from the date when the rst 
defendant enjoyed the benefit of the plain- 
tiffs’ act, í. 2., from the date when he got 
cheques from the Munsif’s Court on 2rst 
December 1914 and 22nd December 1914, 
In Upendra Krishna Mondal w. Naba 
Krishna Mondal (5), the facts were he 
plaintiffs and defendants were joint owners 
of a tank situated within the limits of the 
Calcutta Municipality. The tank was in 
an insanitary condition and the water was 
so unwholesome as to be a menace to the 
health of the locality. The Corporation 
issued a notice on the common manager of 
the estate of the plaintiffs and the defend- 
ants directing him to fil up the tank. 
As the requisition was ignored criminal 
proceedings were started. The common 
manager arranged with the plaintiffs to 
take steps to fill up the tank. The tank 
was filled up and the plaintifs demanded 
a proportionate share of the expenses 


(ei €2 Ind. Cas. 615; 25 C. W. N. 813. 
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trom the defendants who refused to con- 
tribute. The plaintiffs sued the defendants 
for contribution. Mookerjee and Fletcher, 
Jj. held “that Art. i20 applied and 
that the liability of the defendant did 
not arise in successive , fragments as 
the plaintiffs paid money fo the contractor 
from day to day; the liability arose when 
the tank was filled up and the contemplated 
benefit was conferred." 

_ In Umaiol Soghra v. Zohra (6) Chapman 
and. Atkinson, JJ., of the Patna High Court, 
` held that plaintiff would have no cause 
of action against the defendant if the suit 
intended to benefit both the plaintiff and 
the defendant was. dismissed. It follows 
that the cause of action arose only when 
the'first defendant, received the benefit of 
the suit, that is, when he got cheques 
for his share of the amount realised in 
. execution, 

It. was contended by Mr. Padmanabha 
Aiyangar that the order on the amendment 
petition was a decree and the defendant 
was a ;udgment-debtor and he could not 
be: asked to contribute after 3-years. In 
the first place the order on the amendment 
. petition was not .a decree, and, secondly, 
the cause of action could not arise before 
the.defendant received the benefit of the 
plaintifs’ action. 

The defendant is liable to pay his share 
of Rs. 258-2-0. With regard to the rest 
of the claim the lower Appellate Court 
has not recorded a finding as to whether 
it was necessary to incur it for the conduct 
of the.suit. Before the second appeal 
could be disposed ofa finding is necessary. 

I agree with my learned brother in the 
order proposed by him. 


Mun tam 





In compliance with the order contained 


in the above judgment the District Court 
of North Arcot submitted the following 

FINDING.--i have heen directed to 
return a finding on the following, issue, 
namely :— 


Which, if anys of the items ineurted by . 


the plaintiffs were reasonably necessary 
for.the conduct of the.suit, Original Suit 
No. 3r.of 1909, on the file of the District 
Court of Salem and Original Suit No 66 
of 1011 on the file of the Court of the Sub- 
Judge of North Arcot ? 


(6{ 34 fad. Cas. 54 3-2 E. Tu Wi 437. 


.two items of principal, 


CASES, [7622 


| 


The Vakiis on both‘ sides. have filed 

a joint memo., stating that the ‘plaintiff is 
willing to take Rs. 60 in iieu of Rs. 114-11-0. 
which be claimed in the plaint as princi- 
pal over and above ‘what has Deen de- 
clared due to Him. 

I. would accordingly submit a finding 
that the parties agree that Rs, 60 may be 
taken as the principal amount, which was 
necessarily incurred: by tbe plaintiff for 
the condsct of the suit, in addition to the 
viz., Rs. 753-15-0 
which the defendant has already ‘paid to 
the plaintiff, and Rs. 64-8-o which has been 
declared to be due to the plaintiff by the 
High Court in Second Appeal No. 1313 3 
of I920. ` 

. This second appeal coming on for final 
hearing- after the return of’ the - finding 
referred by this Court for trial, the Court 
delivered the following 

J UDGMENT..—-We ‘accept the findine. 
Plaistiffs are entitled to Rs. 124-9-6 and in- 
terest ftom 21st Decemher 1914 at 6 per 
cent. perannum to date. Plaintiffs will have 
proportionate costs -here ana below. 

M C.P. : 


Z.K. Der ze varicd 


CALCUITA HIGH COURT. 
Civi, RULE No. S-15 OF 1922. 
February I0, 1922. 
Presenit:—Sir Lancelot Sanderson, Kr. 
Chief Justice, and justice Sir Thomas 
Richardson, KT.. 
SAILABALA DEI AND ANOTHER--- 
PETITIONERS 
VET SWS 
GADAHAR HAZRA AND OTHEÉRS-— 
OPPOSITE PARTY. : 
Civil Procedure Code (Act V of 1908), s. 114; O. 
XL I, v. x1— Order under O. XLI, y. 11—Review-~ 
Discovery of new and portant evidence 
The High Court has no authority me ely on the 
ground of alleged discovery of new and impo: tant t. 
evidence to review an order dismiss. ng an appii- 


cation for the admission of a se.ond appeal unser 
O. XLI, i. i1 of the Code of Civil Pioceduze, 
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SAILABALA DEI V. GADAHAR HAZRA. 
Rajani Kanta Das v. Kali Prasanna Mukherjee, 
26 Ind Cas, 281; 41 C. 809, Bhyrub Nath Toee v. 
Kally Chunder Chowdhry, 16 W. R. 112 at p. 114, 


Py chanan Mookerjeev. Radha Nath Mookerjee, 
4 B., L. R. 213, relied on. 


Civil Rulein the application for review 
of judgment passed in Appeal from Appel- 
late Decree No. 1107 of 1927, against the 
decree of the District Judge of Midnapore, 
dated the roth December 1920, affirming 
that of the Munsif, 4th Court, at Tamluk, 
dated the 22nd September 1910. 


Babu Haradhan Chatterjee, for the Peti- 
tioners, 


Babu Santosh Kumar Pal, for the EE 
Party. ; 


JUDGMENT. 


Sanderson, C, J.—This was a Rule call- 
ing upon the opposite party to show cause 
why the judgment of this Court, dated the 
1gth of July 1921, should not be reviewed 
as prayed. The judgment of this Court 
of the roth of July was a judgment of my 
learned brother and myself whereby the 
appeal was dismissed under O. XLI, r. II 
of the Code of Civil Procedure. 


The plaintiff failed in the First Court 
aud in the lower Appellate 
He then appealed by way of special appeal 
to this Court and after hearing the appeal 
my learned brother and I dismissed it, as 
I have already said. Then an application 
for review was made on the ground that, 
after the dismissal of the appeal under O. 
XLI, r.. I1 of the Code of Civil Procedure, 
a document was discovered by the plaintiff, 
which document, he. said, could not have 
been discovered earlier by the exercise 
of reasonable diligence, that it was an im- 
portant document and, as was alleged in 
the petition, it would throw light upon 
the case. We granted him a Rule for the 
purpose of having this point argued. 


Now that our attention has been drawn 


to the cases which have been decided by . 


this Court, in my judgment this Rule must 
be discharged. 


, In the case of Rajani Kanta Das v. Kali 
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Prasauna Mukherjee (1) it was decided that 
the High Court has no authority merely 
on the ground of alleged discovery of new 
and important evidence to review an order 


dismissing an application for the admission 


of a second appeal under O. XLI, r. Ir of 
the Code of Civil Procedure, a decision 
which is directly in point on the question 
now before us, It is true that that was a 
decision of a single Judge of this Court, 
Mr. Justice Coxe; butthe learned Judge 
based his decision on a case, Bhyrub Nath 
Toee v. Kally Chunder Chowdhry (2), 
heard by Mr. Justice Loch and Mr. 
Justice Bayley, , and they ^ decided 
as follows:—‘‘ Under any ` circumstances, 
it appears to us that this Court cannot 
admit a review of a.judgment passed in 
special appeal merely on the ground that 
new evidence to prove a fact has been diš- 
covered, and under this view of the law 
we think this application should be rej jected 
with costs." 


A futher case, to, which my learned 
brother drew my attention during the course 
of the argument, Panchanan Mookerjee v. 
Ratha Nath Mookerjee (3), is to the same 
effect. That was a case decided by Mr. 
Justice Loch and Mr, Justice Mitter in the 
year 1870 ; and, having regard to the settled 
state of law on this point since 1870,in my 
judgment it is not possible for us to do other- ` 
wise than to discharge this Rule with costs ; : 
hearing fee one gold mohur, 


Richardson, J—I agree. 
Rule dischar,ed. 
(1) 26 Ind Cas. 281; 41 C. Écg. 


(2) GW R. 112 at p. £14. 
(3) 4 B. L; R. 215. 
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` MADRAS HIGH COURT, 
Civ: APPEAIf No. 261 OF 1920. 
(CIVIL: MISCELLANEOUS APPEAI, No.. 250 
' b os OF 1020. 
Crvit,. REVISION 
February 23, 1921. 
Present -—Mr. Justice Sadasiva Aiyar and 
ME Mr. Justice Napier. 
VE. N. K. RM. A. VENKATACHALAM 
CHETTIAR—DEFENDANT—APPELLANT | 
Versus 
VE. N. K. RM. A RAMANATHAN 
CHETTIAR-—PLAINTIFF—R ESPONDENT. 
. Civil Procidure Code (Act V of 1908), Sch. IT, 
paras. I, 10, 15, 16, 20— Arbilration pending. suit. — 

Private reference to arbitration— Application for 
‘adjournment by parties till submission of award— 
. Reference, whether can be- treated as one through 
Courl— Appeal against decree- in terms of award. — 

Agreement to refer dispute relating to public office— 
Public policy. 

' Pending a suit, the plaintiff and defendant 
‘agreed out of Court to refer their disputes including 
ithe subject-matter of the suit to arbitration, The 
plaintiff with the consent of the defendant applied 
' for adjournment of the suit, till the "award was 
made, The Court thereupon granted an ad- 
journment and directed the arbitrators to file the 
award by a fixed date. Subsequent extensions 
of time were applied for to the Court by the arbi- 
trators which were granted. They also ‘sought 
and obtained the help of the Court to procure docu- 
ments-from other Courts. An award'was duly 
filed, in Court and a decree passed in terms-thereof: 
. ‘Held, that the reference, though originally filed 
out of Court, had become by the conduct of the 
_ parties and the action of the Court substantially 
‘in-law, though not in form, a reference by the 
‘Court and. was governed by paragraphs 10,-15, 

and 16 of Schedule II of the Civil Procedure 

Code and no appeal lay against the decree made 

in terms of the award. (p. 416, col. 1j 

Shama Sundram Iyer v. Abdul Latif, 27.C..61; 

4 C. W N. 92; 14 Ind. Dec. (N. si 41, Kulsum 

Fatma v.. Ali Akbar, 39 Ind. Cas. 730; 39 A. 

401; 15 A. L. J. 452, Abdul Hamid v. Riaz-ud- 

Din, 30 A. 32; 4 A. L. J. 691; A. W. N. (1907) 273, 

relied on. . 

Observations.of-Justice Muckerjee in Ladwram- 

Nathmull v. Nandalal Karuri,. 55 Ind. Cas, 747; 

47 C. 555; 31 C. L. J. 150, dissented from, 

' . No appeal or revision lies against a decree passed 
in terms of an award under paragraph 16, Sche- 
dule II of the Civil Procedure Code. [p 412, col. tr 


Batcha Sahih v. Abdul Gunny, 2x Ind, Cas. 308 ; 
38 M. 256 ; 14"M. L. T. 314; 25 M. L. J. 507 ; (1914) 
M. W. N, 142, Ghulan Khan v. Muhammad Hassan, 
29 C. 167; 29 1. A. 51; 12 M. L. J. 77; 4 Bom. 
L. R.161;6 C W. N. 226: 25 P. R. 1952; 8 Sar. 
P. C, J. 154 (P. C), followed. 

A compromise relating to a public or religious 
office is not necessarily unlawful or opposed to 
public policy but such a compromise must be 
scrutinised by the Court before which it is pleaded 
for the purpose of ascertaining whether it is in 


PETITION, NO. 691 OF 1920. 
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violation of the trusts of the institution or affects 
adversely the interests of the religioys public. 


[p. 413, col. 1.] : 

Sundarambal Ammal v. Yogarunagurukkal, 23 
Ind. Cas. 72; 38 M. 850; 26 M. L. J. 3155. (1914) 
M. W. N. 286; r L. W. 276, distinguished. 

Kailasam Pillai v. Nataraja Tambiran, 40 Ind. 
Cas. 627; 32 M. L. J. 271, Yegnarama Diksha- 
dar v. Gopala Pattar, 47 Ind. Cas. 548; (1918)’ 
M. W. N. 595; 8 L. W. 357, referred to. 

Per Napier, J.—1t is not necessary that all 
parties to a suit must be parties to a reference. 
Such parties as are interested in the matters in 
difference may get them validly referred to arbit- 
ration through Court. [p. 416, col. I.) 

Arbitration proceedings are not compulsory and 
when parties to a dispute agree to refer it to a 
Tribünal other than that of recognised Courts they 
must abide by the consequences of their proce- 
dure [p. 412, col. 2.] 


Appeal, Civil Miscellaneous Appeal and 
Civil Revision Petition under section CS 
of Act V of 1908 and section 107 of the 
Government of India Act, against the 
decree of the Court of the Additional 
Sub-Judge, Madura, in Original Suit 
No. 38 of 1920 (Original Suit No. 47 of 1917 
on the file of the Court of the Subordinate 
Judge, Madura). | 

Messrs. K. V. Krishnaswam Adyar and 
A. Krishnaswamt Atyar, for the Appellant. 

Messrs. M. D. Devadoss and S. Srimoasa’ 
Aiyangar, for the Respondent. 


. JUDGMENT, — | 
~ Sadasiva Aiyar, J,—One of the questions 
to be considered in this appealis, whether 
the reference to arbitration made by the 
plaintiff and the rst defendant of their 
disputes, including the disputes about katta- 
lai management which formed the subject- 
matter of Original Suit No. 38 of r920 on 
the file of the Sub-Judge’s Court of Madura, 


continued ‘to be a reference outside the 


Court even as regards the subject-matter 
of that suit andso was governed by the 
provisions of paragraphs 17,. 20 and 21 of 
Schedule II of the Civil Procedure Code, 
or whether the reference as regards the 
subject-matter of that suit became a 
reference by the Court and the award made 
by the arbitrators on that subject-matter 
became an award governed by: paragraphs ro, 
I3 and 16 of Schedule II. If the reference 
had become by the actions of the Court and 
by the actions and conduct of the parties: 
liable to be treated in law as a reference 
by the Court to arbitrators under the 
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control of the Court, then the appeal 
against the decree of the Court which follow- 
ed the judgment of the Court, which again was 
pronounced according to the award of the 
arbitrators, is incompetent. (See Schedule 
II, paragraph 16, clauses 1 and 2). I agree 
with my learned brother that the plaintiff 
and the rst defendant and the Court have 
clearly shown by their actions (every 
action of each of the three being known 
and consented to by the other two) that 
the reference outside the Court made on 
the 9th March 1918 became converted or 
transferred into a reference by the Court, 
so far as the matters in litigation in the suit 
are concerned before the 20th March 10919, 
when the Sub-Judge’s Court wrote the 
letter, Exhibit L, to the arbitrators, and 
even before gth February roro when the 
arbitrators under the directions of the 
Court prayed for two months' more time 
to submit their award. See Exhibit H. 
I respectfully follow the decisions in Shama 
Sundram Iyer v. Abdul Latif (1) and Kul- 
sum Fatma v. Alu Akbar (2) and hold 
that, having regard to the substance rather 
than to the form of the proceedings, there 
was a valid reference to arbitrators through 
Court in this case. I would date that 
reference on the 13th September 1918 when 
the Court having ascertained the names 
of the arbitrators directed them to file the 
award by the 23rd September. It is impos- 
sible to read the letter of the arbitrators 
of 17th September 1918 and the order of 
the Court thereon without concluding that 
with the consent of the parties interested 
and of the arbitrators, the matters in 
dispute in the suit had been referred through 
Court to the arbitrators and the time was 
fixed for the filing of the award in Court 
by the arbitrators themselves, such filing 
by arbitrators in Court being done on a 
reference by Court. The order of the Court 
was, “at the request of the arbitrators, 
the time for filing the award is extended 
till 25th October. If they could not finish 
by that time they must return the papers 
and the suit will be posted for enquiry 
before the Court. The parties should en- 
deavour to get the arbitrators to pass the 


(1) 27C.6134C,W.N. 92; 14 Ind, Dec. (x. $.) 
At, 
(2) 39 Jud. Cas, 730; 39 A. 401 ; 15 A. Ln J, 452. 


award and file " (that is, to file) “ the same 
within the time specified. Arbitrators to 
be informed accordingly." 4 

I, therefore, agreewith my learned brother 
that no appeal lies against the decree follow: 
ing the judgment framed on the award 
and that the appeal before us should be 
dismissed with costs of the plaintiff (rst 
respondent). E 

Ás regards Civil Revision Petition No. 
691 of 19230 which has been presented on 
the same grounds as the appeal, no ques- 
tion of want of jurisdiction or of acting 
illegally or with material irregularity in 
the exercise of the jurisdiction is shown 
to be involved in the proceedings of the 
lower Court. If thelower Court had refus- 
ed to consider the statement of objections to 
the award filed by the petitioner on 7th 
july 1919, there may be some ground for 
the contention that it acted illegally in the 
exercise of its jurisdiction. But, though 
the lower Court expressed the erroneous 
opinion that because there was no separate 
afidavit and no separate application but 
a combined '' objection statement," it could 
not be held to be an application to set aside 
the award, it nevertheless proceeded to 
consider and decide on all the objections 
(assuming for that purpose the objection 
statement as a valid application) and 
overruled the objections. Hence the 
revision petitionalso fails and is dismissed 
without costs. 

There is a connected matter which re- 
mains for consideration. Though the arbi- 
trators filed their award in Court under 
Schedule II, paregraph 10, as an award made 
in the suit on a reterence through Court, and, 
though (as we have found) the plaintiffs 
and the arbitrators were justified in so 
treating the award as one niade in the suit 
itself, the plaintiffs through abundant cau- 
tion filed also an application under paragraph 
20 of Schedule II for filing an award in: Court 
in case it had to be considered in law as 
an award not made in a suit, but made in 
a matter referred to arbitration without 
the intervention of the Court. The Sub- 
ordinate Judge registered and numbered 
this application under clause 2 of paragraph 
20 as a suit and dismissed that suit ou 
his view that paragraph 20 does not apply 
to this award, it being an award made after 
the intervention of the Court. . The ist 
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defendant seems to have, in the alternative 
to his appeal against the decree on that 
award, treated the decree as also of the na- 
ture of an order filing the award on a re- 
ference out of Court and has appealed against 
what be so treated as an order and that 
appeal (which is Appeal against Order 


“No. 250 of 1920) should be and is also 
' dismissed without costs. 

24 APPEAL No. 20r OF 1920. 

Napier, J.—This is. an appeal against 


the judgment and decree of the Additional 
Subordinate Judge of Madura in Original 
Suit No. 38 of 1920 on the file of that Court, 
The. respondent takes a preliminary 


objection that no appeal lies, the decree being 


upon a judgment pronounced according 
to an award ina reference under paragraph 1 
of Schedule II of the Code of Civil Procedure. 
But the objections to the appeal and the 
objections to. the award have been fully 
argued and the latter have to be considered 
for the purpose of deciding whether any 
appeal does lie. It is not contended that 
the decree is in excess of or not in accord- 
ance with the award. It is, therefore, only 
necessary to see whether the decree is 
of a nature contemplated by Schedule II. 
Jt is contended for the appellant that 
‘there was .no reference in fact or in 


law, and, therefore, the decree is not a’ 


decree within the meaning of the Schedule 
and.so is appealable undef the other pro- 
visions of the Code applicable to decrees. 
It was laid down in Batcha Sahib v. Abdul 
Gunny (3).that no appeal lies even on allega- 
tions of 
an application to the Judge to set aside 
the award and that revision under section 
II5 of the Code cannot be permitted on 
“that score either. Their Lordships based 
their decision on the language of the Privy 
‘Council in. Ghulam Khan v. Muhammad 
Hassan (4) where the Board says that 
they are inclined to agree with the view 
‘of Clark, J., that in the case of:an award, 
revision would be more objectionable than 
am appeal. If this doctrine seems to 
. operate harshly against parties to an arbi- 


. .(3) 2x Ind. Cas. 308; 38 M. 256; x4 M. L. T. 
314; 5M. J. 507; (1914) M. W. N. 142. 

. (4) 29 C. 167; 29 i As 51512 Mid 4.7434 
"Bon, L. Rs 16ri oC, W.-N. 226; 25 P. R. 1932; 
8 Sat, P; C. Je i54 (P; CJ. f ian " 5 
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irregularities at the hearing of 


the same. 


. 


: Froea. 


tration, it must be remembered that there 
is no abstract right of appeal, and that the 
Code which gives the right of appeal in 
some cases is equally competent to negative 
it inothers. Arbitration proceedings are 
not compulsory and when parties agree : 
to refer their dispute to.a Tribunal other 
than that of recognised Courts, they must 
abide by the consequences of their proce- 
dure. In this view it seems to me imma- 
terial whether, as suggested by the appel- 
lant, the -Subordinate Judge did or did 
not give proper opportunities for hearing . 
all the objections to the award or whether 
he was right or wrong in deciding that the . 
objection statement put in was not a prop- 
er application to set aside the award. 
In my opinion the view taken by the lower 
Court on this last point was incotrect; but 
on the other hand, I am satisfied that it. 
did consider all the objections. Nor do 
I think that it is open to this Court to consider 
afurther objection that the arbitrators 
decided the matter in dispute in the suit 
at a stage of their enquiry which was not 
the. stage contemplated. lam clear that 
this is a matter of procedure only and the 
decision on that point of the lower Court 
is final. | l 

The only question for our consideration 
is whether there was any reference: and 
award within the meaning of the Schedule ; 
if so, the appeal is incompetent. It was | 
first contended that the subject-matter 
related to the succession to a public trust 
office, that such a guestion could net be 
decided otherwise than by a Court and 
that, therefore, the agreement, if any, to 
refer wasunlawiul. Thecase in Sundaram- 
bal Ammal v. Yogavanagurukkal (5) was relied 
on as an authority forthe proposition. That 
was a case in which in a second appeal from 
a decree of the District Court the plain- 
tiffs put ina petition asking that a decree 
might be passed in accordance with the 
terms of a compromise signed by themselves 
and the defendant. The latter admitted 
having agreed to the compromise but took 
objection that the compromise was illegal 
as being an alienation of a religious office 
to: persons legally incompetent to hold. 
This Court decided not that the 


(5) 23 Ind. Cas. 72; 38 M. 850; 26 M. L. J. 
315; (914) M W. N. 286 ; 1 In W.276. . x 
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parties could not be deemed to have agreed, 
but that where the authority of the Court 
was required to give effect to the agreement, 
the Court on the ground of public policy 
and in the interests of the public and of the 
religious trust, could refuse to pass a decree. 
1 had had to consider this question in a 
case before the learned Chief Justice and 
myself reported as Katlasam Pillai v. 
Nataraja Tambiran (6), andthe conclusion 
that I came to was that the compromise, 
even if relating to an office was not neces- 
sarily unlawful or opposed to public policy 
but must be scrutinised by the Court 
before which it is pleaded for. the purpose 
of ascertaining whether it is in violation 
of the trusts of the institution or affects 
adversely the interests of the religious pub- 
lic. The same view seems to have been 
taken by the learned Chief Justice and 
two other Judges in Letters Patent Appeal 
No. 97 of 1917, reported as Yegnarama 
Dibshadar v. Gopala Pattar (7) where my 
learned brother, who was a party to the 
decision in Sundarambai Ammal v. Yoga- 
vanagurukkal (5), savs that “the iuterest of 
those members of the public who would be 
interested in the temple wonld not be 
jeopardised y the decision in this snit.” It is 
perfectly obvious that the present dispute 
between two branches of a family as to their 
respective rights to act as trustees cannot 
affect the public in the slightest degree. 
So this objection fails. 

The real objection argued fully before 
us was that there was in fact no reference 
through the Court. I agree that this 
objection can be taken in a proper case 
and, if it be established, destroys the pro- 
tection given to a decree on an award. 
It is conceded by the Vakil for the respond- 
ent that there was no application in terms 
to the Subordinate Judge for an order of 
reference and no reference by him to the 
arbitrators either. He contends, however, 
that on the facts of this case, the provisions of 
law were substantially complied with. 
The suit was filed cn the 16th of. April 
1017 by the plaintiff against the rst defend- 
ant, his younger brother, claiming that he 
(the plaintiff) was entitled to the office 
ot the Huhdar of a certain Kattalai and 
(6) 40I"d Cas. 627; 32 M. L. J. 271. 


‘7) 47 Ind. Cas. 548; (1918) M. W. N. 595 
8 L. W. 357. 


asking for a declaration that the 1st defend- 
ant was only, at the time, acting as his 
deputy. Necessary consequential reliefs 
were also asked for. The second defendant 
was impleaded as the servant of the Kafía- 
la? and the 3rd defendant as the manager 
of the Madura Devasihanam, beneficiary 
of the Kaiiala:. The 3rd defendant in his 
written statement claimed to be an un- 
necessary party and asked to be exon- 
erated, and he was in fact exonerated on 
the oth of August 1919 before the judgment 
was given on the award. It is conceded 
that the 2nd defendant had no interest 
in the dispute in the suit. After the 
issues were framed, the plaintiff and the 
first defendant agreed to refer their 
family disputes including the subject- 
matter of the suit to arbitrators who should 
dispose of everything and make a parti- 
tion between them. The agreement is 
Exhibit A and is dated the oth of March 
IQI and referes specifically and at length 
to the subject-matter of the suit. In 
consequence of their having arrived at this 
agreement, the plaintiff put in a petition 
to the Court, which is numbered as I. A. 
No. 126 of 1918 under O. XVII, 
r. I stating that the plaintiff and the rst 
defendant have nominated certain named 
arbitrators to settle the differences exist- 
ing between the plaintiff and the rst defen- 
dant about their family matters and also 
about the suit. It asks that until the award 
be given the present suit should be kept 
pending and an adjournment granted. ‘The 
Court granted the adjournment as prayed 
for. This petition clearly does not come 
again under the strict provisions of paragraph 
I of the Schedule, as it is not a joint peti- 
tion and does not ask for an order of refer- 
ence, Nordid the Court refer to the arbi- 
trators the matterin difference as required 
by paragraph 3. If this procedure be held 
to be esseritial, the objection would be vital ; 
but Mr. Srinivasa Aiyangar epntends that 
this is only procedure, that defects 
in procedure are not vital by reason of 
the provision of section 99, and that, as the 
parties and the Court have treated the 
case as one of reference by the Court before 
the award was submitted, the Court had 
jurisdiction to file the award under paragraph 
16 of the Schedule. There is against him 
the language of one learned Judge in Laqu 
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‘vyam-Nathmull v. Nandalal Karuri — (8). 
The actual question there was whether 
a reference to arbitration without the con- 
sent of an insolvent mortgagee was invalid. 
The Court held that it was, and Mukerjee, 
J., says in his judgment that “ the rules 
relating to jurisdiction should be strictly 
‘construed and the Court should not be 
astute to permit litigants to circumvent 
such provisions of the Code, for, otherwise 
parties will be encouraged to evade those 
statutory directions.’’ Neither the learn- 
ed Chief Justice nor the other Judges used 
similar language: the Chief Justice saying 
that the reference is bad, the mortgagee 
being a person interested. As against this 
extreme view taken by Mookerjee, J., 
there is an earlier decision of the same Court 
on the question whether an application in 
writing, as required by section 506, paragraph 
2, was essential. The then Chief Justice 
expressed an opinion that this requisite 
was direetory and its absence did not affect 
jurisdiction and could be cured by sec- 
tion 578 of the Code. Banerjee, J., says 
that as it was a mereirregularity, it could 
not be said to have affected the jurisdiction 
of the Court. This is a decision on the 
direct point raised and not an observation 
obiter as that of Mukerjee, J. 

Shama Sundram Iyer v. Abdul Latif (x) 
was followed by a Single Judge of the High 
Court of Allahabad where the same -point 
arose, The whole question was subse- 
quently considered in a case very closely 
resembling the present one by a Bench 
of that Court in Kulsum Fatma v. Ali 


Akbar (2). The facts found in that case 
were as follows:—That after the suit 
was filed, the plaintiff and the 4th 


defendant appeared at a hearing and the 
plaintiff put in an application for adjourn- 
ment on the ground that negotiation fora 
compromise was going on. On the adjourn- 
ed date the fourth defendant applied to the 
Court for ameadjournment saying that an 
arbitrator had been appointed by consent 
between him and the plaintiff and that the 
gaid arbitrator had consented to act and 
had commenced to make enquiries. The 
adjournment was grauted. Similar appli- 
cations were from time to time made to 
the Court and were granted. Then the 
Court communicated with the arbitrator 


(8) 55 Ind. Cas. 747 i 47 ©. 555 1 31 C. L. J. 150. 


injairing as to the progress of the award 
and further adjourned the case. On the 
adjourned date the Court was informed 
that inguiries had been completed and 
the award might be expected shortly. 
The award was submitted to the Court and 
the 4th defendant applied for its being 
filed. The plaintiff then raised the objec- 
tion that there was no legal reference. 
On these facts the Bench held that, having 
regard to the substance rather than to the 
form of the proceedings, there was a 
valid reference to an arbitrator. The 
corresponding relative facts in the present 
case have been minutely discussed before 
us. Admittedly, the first petition of the 
I3thMarch was merely for an adjournment, 
but it was an adjournment for filing the 
award. On the 24th June there was an 
applicatien by the plaintiff for a further 
adjournment. The case was adjourned for 
submission of the award bv the arbitrators. 
There can be no doubt as to the meaning 
of this phrase. It cannot be treated as 
a vazinamah, for razinamahs are not sub- 
mitted: nor can it be treated as a reference 
under paragraph 17 of the Second Schedule, 
for there itis the agreement toreferand not 
the award which has fo be field: nor can it be 
a proceeding under paragraph 20, for in that 
case the application to file the award is not 
in a pending suit. It is clear, therefore, in 
this case that the plaintiff treated the matter 
as a reference by the Court. Then, on the 13th 
September, the Court, having ascertained 
the names of arbitraters, directed them to 
file the award by the 23rd September. 
On the 17th September the arbitrators 
replied to the Court that owing to the ill- 
ness of one of the arbitrators they could 
not make their decision before the 25th 
October and requested the Court to grant 
that adjournment. The order passed by the 
Court on this petition was as follows:— 
“At the request of the arbitrators, the time 
for filing the award is extended till 25th 
October. If they could not finish by that 
time, they must return the papers and the 
suit will be posted for enquiry before the 
Court. The parties should endeavour to 
get the arbitrators to pass the award and 
file the same within the time specified. 
Arbitrators to be informed accordingly.” 
There werefurther adjournments and on the 
Ist January 1919 the arbitrators submitted’ 
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"a yadasht to the Court asking the Court 
to procure from the Court of the Temporary 
. Subordinate Judge accounts filed in another 
suit between the same parties which were 
‘required by the arbitrators to dispose of 
the matter connected with the suit, Origi- 
nal Suit No. 47 of 1917, which they were 
disposing of. The Court procured the books, 
forwarded them to the arbitrators, and by 
order directed them to examine the books 
and send their award positively before 
February 9th. There were further ad- 
journments and then, on the 13th March, 
the plaintiff put in a petition asking for 
a furthet adjournment onthe ground that, 
if fhe Court insisted on going on with the 
suit matters, all the other matters in dis- 
-pute which had been already disposed of 
would become disorganised. The Court 
on this petition granted an adjournment 
to the 1st May and directed the arbitrators 
to dispose of the suit matters first. The 
award was submitted and filed on the 27th 
April 1919 and it is conceded that. nothing 
of importance in the suit was omitted from 
the award. It is also conceded that the 
Ist defendant, although he did not himself 
make any of the applications for adjourn- 
ment to the Court, was a consenting party 
to those applications. In each case he 
joined the plaintiff in extending the time 
of the arbitrators to dispose of all the mat- 
ters including those in suit. The appellant 
has argued that the applications to the Court 
were only for adjournments rendered neces- 
sary by the extended time given to the 
arbitrators to dispose of the matters in 
suit. I agree, however, with the lower Court 
that the attitude taken by the arbitrators 
which was with the knowledge—and I have 
no doubt with the consent—of both parties 
in applying to the Court for further time, 
and the attitude taken by the Court with 
I have no doubt, like consent in giving 
directions to the arbitrators, indicate clearly 
that the adjournment of the suit was for 
the purpose of filing the award. In my opi- 
nion there has been substantially—though 
not in form—a reference by the Court with 
the consent of both parties. We are asked, 
however, to differ from the lower Court and 
hold those proceedings as illegal and that 
the Court had no jurisdiction to file the 
award and it is contended that the facts 
of the case go considerably beyond the 


irregularities referred to in Shama | Sundram 
Iyer v. Abdul Latif (1) and Atdul Hamid 
v. Rtaz-ud-din (9). In my opinion they do go 
beyond those referred: to in the decisions, 
and I agree that the parties must have 
known that the original petition was not 
an application for reference in the proper 
sense. On careful consideration, however, 
I see no reason to differ from the view 
taken in Kulsum Fatma v. Ali Akbar (2) 
that it is not open to either party to raise 
this objectiou. One reason which operates 
strongly in my mind is this: that, in a case 
like this, where arbitrators had been select- 
ed and had taken up the consideration 
of the matters, if it were to be held that the 
parties could not subsequently legally treat 
the procedure asa reference, no legal refer- 
ence could be made atall, however: much 
the parties wished the arbitrators' award 
to be treated as one under reference. If 
the strict requirements of the Schedule 
are to be adhered to, the Court must, be- 
fore the arbitration commences, refer to 
the arbitrator the matterin difference which 
he is required to determine, and it follows 
that if the matter has already been refer- 
red by agreement no reference can be made 
by the Court. I cannot imagine any result 
more unfortunate. I see no reason "why 
parties should not, even when they did not 
originally intend the matter to be treated 
as a reference through Court, subsequently 
agree that it should be so treated so as to 
get a finality to the decision. Such a desire 
might very naturally arise out of an agree- 
ment to refer and in no way offends- against 
any principle affecting arbitration of suits. 
In my opinion it is far more important 
to allow litigants to settle matters in disputes 
as they desire than to prevent them evad- 
ing statutory directions which are only 
as to matters of procedure, I think, with 
deference to Mukerjee, J., that itis far worse 
to permit litigants to.evade the conse- 
quences of their deliberate actien. In my 
opinion there was as between the plaintiff 
and the rst defendant a valid reference 
and a valid award. 

It is suggested, however, that as these 
proceedings w re only between the plaintiff 
and the rst defendant the award was invalid 


(9) 30 A. 321 4 À. L. J. 391; A. W.N. 
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'on the ground that the 3rd defendant, the 
trustee of the temple, was not a party. 
‘It is, in my opinion, immaterial whether all 
parties to a suit are parties to a reference ; 
“for Schedule II, r. r,isintended to provide 
that where any of the parties are interested 
in any matter in differencé in the suit 
those parties so interested may get the mat- 
ter referred to arbitration. Tbe 3rd de- 
fendant, the trustee, in bis written state- 
ment disclaimed any interest and be was 
in fact subsequently dismissed from the 
suit. Whether his disclaiming alone would 
be sufficient I do not think it necessary 
to decide. But his case is very different 
from ` Laduram-Nathmull v. Nandalal 
Karuri (8) where the insolvent niortgagee's 
property was the subject of the sut. In 
this case the trustee had no interest what- 
ever in the personality of the Hukdar, and no 
decision as to their respective rights could 


The mere fact thar an old drain exists under a 
strect does not in any wav make the street as oe 
sewercd out cf Municipal fua*s aud if the public cs 
such Dave no rigut to pass aluro over the street, "ae 
mere existence of the sewer does rot make it a 
public street within the meaning of section 2 of the 
Municipalities Act. public street includes 
drains and gutters on either side but not any under 
prounl sewers. (p. 417, cols. 1 & 2.] 


Second Appeal. 

Mr. P. L. Banerjee, for the Appellant 

Mr. Kumda Prasad, for the Respondent 

JUDGMENT.—This appeal arises out of 
a suit under the following circumstances:— 
In the city of Benares there is a small lane 
closed at one end by a door. To the south 
of this lane is the house of the plaintiff. 
There was a projection of one of the upper 
stories of the plaintiff's house on this lane. 
The plaintiffs allegation is that he re-con- 
stracted this part of his building but the de- 
fendant, the Municipal Board of Benares, 


‘affect the temple which was the ultimate 
'benefidiary. Neither the plaintiff nor the 
‘yet defendant denied that the proceeds of 


gave him a notice to remove that part of the 
building on the ground that it had been built 
over a public lane without the permission 


‘the charity must -be applied through the 
‘trustee of the temple. In my opinion the 
trustee has rightly disclaimed any interest 
‘and was rightly dismissed from the suit. 
I, therefore, hold that he was not a party 
interested and need not have been a party 
to the reference. 

In the result, I hold that the reference 
‘was one under Schedule II of the Code of 
‘Civil Procedure and that no appeal lies. The 
‘appeal will, therefore, be dismissed with 
costs. I agree with my learned brother that 
the revision petition must also be dismissed 
and the connected appeal. TT 

V. N. V. Appeal dismissed. 


Z. K. 


_ ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 1109 OF 1920. 
April 20, 1922. 

Present:;—Mr. Justice Gokul Prasad. 

MUNICIPAL. BOARD OF BENARES— 
APPELLANT 
BYEK SS 
RAM KRISHNA DAS—RESPONDENT, 


Unite? Provinces Municipalities Act | 1: of 
1916), $. 2—s'wriicstreet— Sewer passitig unde near, 
whether makes strect public, 


of the defendant ` that thereupon, on the r6th 
of September 1918, the plaintiff gave a two 
months’ notice to the defendant, asking it 
to refrain from such an unlawful attitude, 
The defendant, the Municipal Board, prose- 
cuted the plaintiff criminally and he was 
fined Rs. 5 on the zoth November 1918. 
The plaintiff thereupon, gave the Board a 


second notice on the roth of January 1019, 


claiming ownership of the lane and alleges 
that the defendant intends to have the con- 


. structions demolished through its labourers, 
‘and that the defendant took these unlawful 


proceedings at the instigation .ot one 
Bisheshar Nath a neighbour and enemy of 
the plaintiff ; hence the present suit for a 
declaration that the lane belongs to the 


plaintiff and, in the alternative, for posses- 


sion, if he is found to be out of possession. 
The defendant contended that the plaintiff 
had no right to bring the suit, that the lane 
in dispute was a public lane and the people 
whose doors opened into the said lane had 
been using it as a passage for a long time, and 


that the Municipal drain underneath the lane 


and the lane itself are cleaned and preserved. 
by the Board, and the present building over 
the lane has been unlawfully made by the 
pla'ntiff without obtaining permission from 
the Board. It further, plead. d that the 
notice issued vy the Board was valid and 
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efectual: and the plaintiff had no right to 
make an objection thereto. 

I have not mentioned the relief for injunc- 
tion against the Municipal Board which the 


plaintiff claimed at first, becausé the plain-: 


tiff subsequently withdrew it. 

. The suit as it was fought out.in the Courts 
below was on the question whether the lane 
in dispute was the private property of the 
plaintiff or a public lane. The learned Mun- 
- sif found that, although the lane was closed 
at one end, the plaintiff was not the owner 
thereof. In the result he dismissed the suit. 
The learned Judge, after considering the very 
old title-deeds (one of them is nearly 150 
“years old) produced by the plaintiff came to 
the conclusion that the plaintiff was the 
owner of the lane. He further came to the 
conclusion that the defendant Municipal 
Board had failed to prove that this alley or 
lane had been levelled, paved, metalled or 
repaired by the Board. The mere fact that 


it has been cleaned by the Municipal Board. 


would not constitute ita public street., After 
discussing the meaning of the words “public 


street" as used in the Act he held in favour 


of the plaintiff and granted the declaration 
asked-for, The learned Judge has also found 
that.“ except for the plaintiff no member of 
the public-can have any occasion to use the 
alley except those going to that house.” As 
regards the owner of the only other house 
which has a door opening. on to this lane, 
- theJudge, after finding that the lane belongs 
tothe plaintiff, goes on to say, “this being so, 
I would conclude that the owners of the house 
beyond had or might be able to substantiate 
a-tight of easement over this alley. 1 would 
not consider that this was a public street or 
one over which the Municipal. Board could 


exercise the authority given to it under sec- 


tion. 116 of the Municipal Act." This being 
so, the plairitiff has, in my opinion, establish- 
ed. his claim. ‘The Municipal Board comes 
here in second appeal. ‘he first plea urged 


on its behalf by the learned Vakil is, that. 


this-lane comes: within the meaning of the 
words “ public street” as defined in section 
2 of Local Act II of 1916. His first conten- 
tion was that as there was underground 
sewer under this lane, the lane was one which 
was sewered by the Municipality and hence 
it does fall within the meaning of ‘ public 
street,” I cannot accede to this contention. 


The underground sewer is one of the old. 
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drains of the times of the Muhammadan 
Emperors. The mere fact thatit does exist 
under the street could not in any way make 
the street one sewered out of Municipal funds. 
A public street includes the drains and 
gutters on either side; but, in my opinion, it 
does not and cannot include any underground 
sewers. Such sewers are very common in- 
Benares and some of them even go under 
houses. If the mere existence of sewers. 
would make a public street, the majority. of 
houses in Benares would come under that 
category. On the findings of the lower 
Appellate Court, which are findings of 
fact, this appears to be a lane over 
which the public as such have no right 
to pass along, and, therefore, it would 
not come within the meaning of “public 
street" as-is contained in section 2 of 
Local Act II of rg16. Section 116 of the 
same Act cannot help the appellant, because 
clause (g) of that section deals with only’ 
public streets, the pavements, stones and 
other materials which vest in the Munici-. ` 
pality,and as this is not shown to bea public. . 
street-it did not vest in tbe Municipality.: 
The Municipality had no right to resist the 
plaintiffs claim. The plaintíff-respondent's 
claim has been tightly decreed.-I, therefore, 


. dismiss this appeal with costs, including in: 


this Court-fees on the higher scale. 
N. F. Appeal dismissed, 


BOMBAY HIGH. COURT. 
LETTERS PATENT APPEAL No, ot OF 1920, . 
March. 6, 1922. bod 
Present -—Mr. Justice Fawcett, and 
Mr. Justice Pratt. 

DODDAVA KONU PARAHYA atas. ` 
BHIRAY VA (MINOR), BY HIS MOTHER-IN-. 
taw, TAYAVAKON MALLAPPA KURDI. 
AND OTHERS—DEFENDANTSAPPELLANTS . 
UErSMus 
YELLAWA KONU YALLAPPA NINNI 
L—PLAINTIFFS-—RESPONDENTS. 

Pleadings—— Appeal, second— Question. of law . 
requiring further evidence, raising of— Burden of 
proof-—Entive evidence before Court— Question im- 
malerial-— Counsel— Admission, when binding on 


client, ` 
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A, point ct law wnici cannot pe Gccided without 
f uxthez evidence may not pe raised in second appeal. 

Gavdappa v. Garimalla?pa, x9 D. 331; ro ind. 
Dec, (N. 8.) 224, relicd on. ' 

Where evidence is produ:ed by both the parties 
on an issue, the incidence of the onus becomes an 
academic question whick does not affect the cen- 
clusion. s 


Parties are bound by their Connsels admis- 


sion, unless be bas been indvced or misled by. 


some circumstances to make a statement under A 
mistake. Consequently, where a Counsel abandons 
a point at the hearing of un appeal, he cannot he 
allowed to co behind his admission and fall back 
upon the point again, 

Venkata Narasimha Naidu v. bhashyahaylu, 23 
M. 367; 29 I. A. 76; 6 C. W. N. 641; 4 Bom. L. R., 
543; 8 Sar. P. C. J. 258 (P. C.), xeferred co. 


Letters Patent appeai. 

Mr. Nilkanth Atmaram, for the Appellants. 

Messrs. G. N. Thakore, I. G. Rele and. 
H. B. Gumaste, for the Respondents. 

JUDGMENT, 

` Pratt, J—The Full Bench have now de- 
cided that the limitation of the suit is not 
governed by Art. 118, and the suit, there- 
. fore, is not barred by limitation. Mr. Nil- 
kanth Atmaram, however, now attempts to 
attack the judgment of the District Court on 
two. grounds, first, that the plaintif is estop- 
ped from challenging the adoption made by 
her husband thiough whom she claims, and, 
secondly, that the onus of proof is placed 
upon the appellant on the issue as to facium 
of the adoption. It will-be convenient to 
take the second point first. Both the lower 
Courts have found that, as a matter of fact, 
no adoption ever took place and that the 
' deed was a sham transaction secretly execut- 
ed merely to please the natural mother, Va- 
lawa, This is a finding of fact which the 
appellant cannot challengein appeal, but he 
seeks to do so on the ground that the onus 
of proof on that issue was wrongly thrown 
upon him. But, as both parties have called 
evidence on this issus, the incidence of the 
onus is an academic question which does not 


affect the conclusion. "Th. conclusion, there- 


` fore,standsthat there was in fact no adoption, 
and if there was in fact no adoption, it is 
impossible to see how the plaintiff can be 


affected by any estoppel. Both there points, : 
"however, are not open, for when the appeal: 


was first argued by Mr. Coyajee, he took his 
stand clearly on the point oflimitation which 
gow has been decided against him. I wouid, 


therefore, confirm the decree of the lower: 


Appellate Court and dismuss the appeal. 
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On the question of costs, Mr. Nilkanth 
Atmaram appeals to the Court not to make 
him pay the costs of the other party no the 
ground that he was misled by the ruling in 
Shrinivas v. Hanmant (x) But I do not 


. think that there is any reason for depriving, 


the respondent of the benefit of the ordinary 
rules that costs should follow the event. 
Fawcett, J.—In regard to the point of 
estoppel which is now suggested, that is 
raised for the first time and he could only 
succeed if the evidence brought the case 
within the terms of section 115 of the Evi: 
dence Act. It would be necessary to inquire 
whether the admission of Mallappa in the 
adoption-deed that he had duly adopted 
defendant No. r, had led the defendant to 
believe that to be true. and to act upon 
that belief to his prejudice. These, 
are questions of fact which, it seems to me, 
cannot be decided on the record as it stands, . 





‘there having been no issue raised on the point. 


The contention, therefore, fails under tke 
ordinary rule that a point of law which car- 
not be decided without further evidence may 
not be raised in second appeal. Gavdapta 
v. Girimallappa.{2). In any case I agrce with 
my learned brother that, inasmuch as Mr. 
Coyajee at the first hearing of this appecl. 
abandoned all other points except his cor-, 
tention that the suit was barred by limite- 
tion, the appellant cannot now be allowed 
to go behind that admission. He had pcwer 


to abandone other issues that might have. 


been raised in the appeal. Venkata 
Narasimha Naidu — v. Bhashyakarlu 
Natdu (3). Parties are bound by their 


Counsel’s admission, unless he has been in», 
duced or misled by some circumstances to 
make a statement undet a mistke, , Here 
there had been no such mistake. It is urged 
that Mr. Coyajee gave up the other points. 
under the assumption that the law leid down 
in Shrinivas v. Hanmant (1) would be accept- 
ed by the Court. Ne doubt that may have 
been one of the reasons for his corfirming . 


. his casein the way he did. But the assump- . 


tion that the Court would follow the ruling 
in SArimwas v. Hanmant (1) is not one that. 
he was entitled to make, and he took the 
risk of the Courts’ making the reference to a. 
24 B. 260; 1 Bom. LR 299; ;2 Ind, Dee, 
. 709. 
(2) ^g n. 331; Io Ind Dec (a. 5) 234 | 
.(3) 25 M. 367; 29 I. A. .6; 6 CE W-N. ut. - 
Bom.I.ER.543;9 Sar P.C J.es8(P. C). | |. 
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Full Bench which actually ensued. It is 
obviously undesirable that that reference 
should be entirely stultified by the appellant 

. now being allowed to go into points which, 
` if decided in his favour, will render the refer- 
ence and the ruling of the Full Bench ineffec- 
tive as mere obiter dictum. Therefore, I 
agree’ that in consequence of that ruling the 
appeal should be dismissed with costs. 

N. K. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND CIVI, APPEAL No, 1187 OF 1920. 
. April 10, 1922. 

Present —Mr. Justice Ryves. 

: BHAGWATI SHUKUL—PLAINTIFF 

—APPELLANT 
YEN SUS 
RAM JATAN TEWARI AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Hindu Law-—Widow, aliznation by-—Dowry i 
bind and infirm daughter—Proper limits— Legal 
"£6CESSIty, 

A Hindu widow has, for certain purposes, a clear 
authority to dispose of her liusband's property 
and might do it ior religious purposes, including 
dowry to a danghter. 
the extent and limit of her powcr of disposiug it; 
it must depend upon the circumstances of the dis- 
position whenever such disposition shall he made 
and must be: consistent with law regulating such 
disposition. fp. 420, col. 1.] 

Although the general rule seems to be that a gift 
to tue daughter shall not exceed one quarter, no 
hard and fast rule can be laid down. 
property is of large value, probably the alienation 
of more than a quarter will not he upheld. But 
where the property is very small in value and 
where, having regard co the circumstances, e.g., the 
hliudness and infirntity of the girl, the marriage of 
the girl necessitates the spending of equivalent in 
value of that property the alienation would be 
* sheer lezal necessity." [p. 420, col, 2.) 

Churaman Suhu v. Gopi Sahu, 1 Ind. Cas. 643; 37 
C.1; 13 C. W. N. 94; reo C. Ji. J. 545, Itamasant 
Ayyar v. Veugidusamt Ayyar, 22 M. 1133; 8M. L.T, 
170; 8 Ind. Dec. (N. S.) 79, referred to. . 

Appeal.from an order of the Sub-Judge, 
Basti, dated 28th June 1920. 

Mr. H. Sahai, for the Appellant. 

Mr. N. Uphadhiya, for the Respcndents. 

JUDGMENT.-—Permanand and  Krishna- 


nand were two brothers separate in estate. 
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Ii ihe. 
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Krishnanand died long ago’ leaving ` bom 
surviving a widow, Musammat Mohna, 
and a daughter, Musammat Oreha, who 
was married to Ram Jatan Tewari, defend- 
ant No. I, 
that they had a son, Ram Man ‘Tewari, 


who was defendant No. 2; but both the 


Courts have found that Ram Man was not 
the son of Musammat Oreha, so he can 
be disregarded. The plaintiff is the grand- 


son of Permanand. The property in suit: 
‘belonged to Krishnanand. 
his widow, Musammat Mohna, became the: 


On his death 


heir. She made a deed of gift or Shanka- 
labnama, dated the 23rd of August 1904, 


in favour of Ram Jatan by which she trans-: 


ferred to him the entire property which 
she inherited from her husband with full 
proprietary tights. Musammat Mokna 
died in September 1908, This suit was 


It was said bv the defence. 


brought by Bhagwati Shukul in 1918 to 
recover possession of: the whole’ of this 


property on the ground that the gift by 


Musammat Mobna to her son-in-law was 


invalid after her life. 
Various defences were raised but the 


only one that need be considered for the : 


purposes of this appeal was that the gift 
under the circumstances was not justified, 


- 


The Trial Court found that Musammat 
Oreha was blind and'a cripple and that in ` 


order to get. her married it was necessary 
to supply her with a handsome dowry. It 
held, therefore, that there was legal necessity 
for the gift but only to the extent of one- 
third of the value of. the property. It, 
therefore, decreed the plaintiff's suit to that 
extent. Both parties appealed. The lower 


Appellate Court has allowed the appeal ` 


of the defendants and has dismissed the suit 
altogether. 'The plaintiff comes here in 
second appeal. 

Three points are taken. First, that the gilt tc 
the daughter on the occasion of her marriage 
is justified provided that it is reason- 
able in amountand does not exceed at the 
most one-quarter of the property; but that 
there is no justification for a gift to the bride- 
groom. Secondly, that, under the terms of 
the deed itself, it must be held that a portion, 
at any rate, was reserved for the use of 
Musammat Mohna herself and that the entire 
estate was not, therefore, really given away; 


s~ 


and thirdly, that if the mother brought : 


‘about an unsuitable match of her blind ax 
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crippled daughter, that would be practically 
equivalent to selling the daughter in marri- 
age and as such would be opposed to public 
policy. On this last point I see no indication 
that this line was taken in either of the Courts 
below: and certainly there are no findings 
arrived at on which it can be supported. 
Itisfound that Musammat Oreha was blind 
and a cripple. It is also found that her 
husband had already been married to an- 


other wife, but the crucial finding of the Court. 


below, it seems to me, is, that it being the 
düty.of the mother to provide a husband 
for her daughter the alienation was made for 
€ a sheer legal necessity." Stress was laid 
on the case of Churaman Sahu v. Gopt Sahu 
(x). That was a case of a gift by a widow 
of a portion of immoveable property of her 
husband to her daughter on the occasion ot 
her gauna. ceremony. This and some other 
cases that have been quoted all refer to gifts 
made tothe daughter. In the case of Rama- 
sami Ayyar v. Vengidusami Ayyar (2) it 
was held thata gift made to a son-in-law, 
under similar circumstances, of a portion of 
the, property was binding on the rever- 
stoners. Inthe case of Churaman Sahu v. 
Gopi Sahu (1)reference is made to an old case 
decided by tbeirLordships of the Privy Coun- 
cil (vide page 7*). Thereitisstated that Lord 
Gifford laid down ‘‘ that a Hindu widow 
had ‘ for certain purposes à clear authority 
to. dispose- of her husband's property, and 
might do it for religious purposes, including 
dowry to a daughter’ "..but that it was im- 
possible to define the extent and limit of her 
power of disposing it, but “ it must depend 
upon the circumstances of the disposition 
whenever such disposition shall be made 
and must be consistent with the law regulat- 


ing:such disposition." Now, although the. 
general rule seems to be that a gift to the 


daughter shall not exceed one-quarter, some 
commentators have held (see bottom of page 
5 and top of page 6 of the Calcutta decision) 
“that the word” ‘quarter’ is here used, not 
in its plain sense, but simply to enjoin the 
allowance of as ntùch as will suffice for the 
marriage of the sisters." l 

It seems to me that no hard and fast rule 
can be laid down. If the property is of large 

(1) r Ind. Cas. 945; 37 Cu 13 C. W, 8. 991; 
io €. L. J. 54 


5, 
(z) .22 M. 173: 8 M, L. J. 75 83 md. Dec, 


(s: al 70. 
"e bape of 37 C—[£E4.] 


value probably the alienation of more than : 
a quarter would not be upheld. But where. 
the property is very small in value (here it, 
is valued at Rs. 500 only) and where under 
the circumstances the marriage of-the girl 
into a suitable Brahmin family, having re-. 
gard to her blindness and infirmity, necessi- 
tated the spending of the equivalent in value 
of that property, then,in the words of the 
lower Court, the alienation was “ a sheer 
legal necessity." 

The second point is based on some words 
in the deed of gift generally to the effect that 
the donee will look. after and support the 
widow in herlifetime and perform her funeral 
ceremonies on her death The property is 
given out and out to the son in-law without 
any sort of reservation and there is no charge 
on it for her support. ‘The learned Judge of 
the lower Appellate Court, who is certainly 
better able to appreciate the meaning of this 
document than I am, has come to the cen- 
cíusion that the words in the deed which the 
learned Munsif read as a provision for main- 
tenance in favour of Musammat Mohna were 
incapable of being interpreted in that way. 
It is perhaps significant to note that, aithough 
the widow died as long ago as 1908, the suit 
to set aside the gift was not brought tiil ro 
years afterwards. In my opinion the finding 
cf fact arrived: at, namely, that in order to 
get the girl married, it was ‘a sheer necessity" 
for Musammat Mohna to provide a. dowry 
of Rs. 500 or its equivalent by the gift of the 
property, coricludes this‘appeal. I, therefore, 
dismiss it with costs including iu this Court- | 
fees on the higher scale. 

N. E. Appeal dismissed. . 


— irl — 


CALCUTTA HIGH.COURT. 
APPEAL FROM APPELLATE DECREE 
No.. 708 OF 1919. 

June 3, 1921. 

Preseni;—] ustice Sir N. R. Chatterjea, Kt., 

and. Mr. Justice Parton. - 
BROJENDRA KUMAR ROY CHOU: 
DHURI AND OTHERS—DEFENDANTS 
— -APPELLANTS 
l YENSUS Ex x 
‘ASHUTOSH ROY AND OTHERS—-PLAINTIFIS 
—RESPONDENTS. 


Limitation Acd (IX. of 1908), Sch, L Asin 
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"137, 138, 144—-Possession, suit for, by aucion- 
purchaser against judgment-debtor—Limitation— 
Symbolical possession, delivery of, effect of. 


Symbolical possession delivered to an.auction- 
purchaser is as effective as actual possession against 
the judgment-debtor; and if the latter continues 
in possession, his possession becomes adverse 
against the auction-purchaser from the very 
date of the delivery of.symbolical possession 
and from that date the auction-purchaser has a 
fresh cause of action for instituting a suit for 
possession against the judgment-debtor, Such 
a suit is governed not by Art. 137 or Art. 138 
. but by Art. 144 of the First Schedule to the Limita- 

‘tion Act. [p. 423, col. 1.] 


Gopal v. Krishna Rao, 25 B. 275 at p. 280; 2 
^. Bom. L. R. 1o21,referred to. 


Lakhan Chunder Sen v. Madhusudan Sen, 35 C. 
209 at p. 217; 7 C. L. J. 59: 12 C. W. N. 326; 3 
"M. I. T. oo Hemendra | Mohan  Khashnabis 
v. Noresh Chandra Bhattacharjee, 62 Ind. Cas. 418; 
25 C. W. N. 376; 33 C. L. J. 260, Ranee Surno 
Moye2 v. Shooshee Mokhee Burmonta, 12 M. Y. A. 
244.at p. 254; 11 W. R. 5 (P. C); 2 B. L. R. 1o 
(P.C); 2 Suth P. C. J. 173; 2 Sar. P. C. J. 424; 20 
E. R. 331; r Ind. Dec. (N. S.) 489, distinguished, 


Appeal against a decree of the District 


Judge; Dacca, dated the 23rd January 
roro, modifying that of the Subordi- 
nate Judge, First --Court of -that 


District, dated the 20th July 1917. 


Babus D. N. Chakravarty and Rajendra 
Chandra Guha, for the Appellants. . 


Babus Ram Chandra Mazumdar, Upendra 
Lal Roy, Bimala Chandra Das Gupta and 
Khemada „Kinkar Roy, for the Respond- 
ents. 


.JUDGMENT.—This appeal arises out of a 
suit for recovery of possession of the lands 
in dispute on the ground. that they formed 
part. of a tenure which was granted in 
4837 to one Hossein-ud-din Choudhuri, 
the predecessor-in-interest of the defend- 
'ants. 


It is alleged by the plaintiffs that a suit 
for rent in respect of the- tenure was brought 
. against the heirs of Hossein-ud-din, and in 
execution of that decree the tenure was sold 
and. purchased by the plaintiffs on the 
: 2th July “1902. The sale was confirmed 
on the i3th August 1902. The -plaintiffs 
obtained possession on the 12th January 


1994. The plaint ffs say that they cone 
tinued in possession and were dispossessed 
in 1914, They then brought a suit in the 
Munsif’s Court on the rrth July 1914. 
That Court held that the suit was not 
cognisable bv that Court, and accordingly 
returned the plaint. The plaint thereupon 
was filed in the Court of the Subordinate 
Judge against the original defendants ‘on 
the isth June Tore The defendants 
Nos. 7 to 20 were added as party de- 
fendants on the 27th- March 19170. 


The defence was that there was no 
tenancy created in 1837 in favour of the 
defendant, that there was a sale of a por- 
tion of the proprietary interest, but that 
the transferee was to pay his share of the 
Government revenue payable with respect 


.to that portion through the transferor :so 


long: as mutation did not take place, and 
that that being so, the Munsif’s Court 
which held the sale in execution of the 
rent-decree had no jurisdiction:to. pass the 
decree or hold the sale; as the suit was one 
cognisable by the Small Cause Court. 


The Court of first instance: held that 
the suit was barred bv limitation and dis- 
missed the suit. On appeal the Jearned 
District Judge decided the question in: 
favour of the plaintiff and gave him a decree. 


The defendants Nos. 7 to 20 have appealed 
to this Court. The main questicn.in the 
case is whether the suit is barred by 
imitation. 

As stated above, the sale was confirmed 
on the 13th August 1902 and symbali- 
cal possession was delivered to the plaintiffs 


-on the x2th January 1904. The judgment- 


debtors, however, continued in possession 
and the plaintiffs did not obtain actual 


‘possession, The defendants Nos. 7 to 20 
.were added as parties on the 27th March 


1916. This was more than 12 years from 
the date of the confirmation of the sale ‘as 
well as from the date on Which symbolical 
possession was delivered to the plaintiffs, 
The learned District Judge was of opinion 
that the Article applicable to the suit was 
137 or 138, but that section 16 of the Limi- 
tation Act applied to the case under which 


the plaintiffs were entitled to deduct the 


time during which an application for. setting 
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.aside the sale was pending in Court. That 
application was made on the 2xst June 
X923. It was rejected on the 8th April 
1906. . 

Section r6 lays down that in computing 
the period of limitation prescribed for a 
suit for possession bv a purchaserat a sale 
in execution of a decree, the time during 
which the 1udgment-debtor has been prose- 
cuting proceedings to set aside th» sale 
shall be excluded. The only suit for posses- 
sion by a purchaser at a sale in execution 
ci a decree for which a period of limitation 
is prescribed is a suit under Art. 137 
and 138. Art. 127 cannot apply to 
the present case, as the judgment-debtor 
was in possession at the date of the sale; 
and if any of these Articles is applicable, 
it must be Art. 138. Art. r38 provides 
for a suit by a purchaser of land at a saie 
in execution of a decree for possession 
of the purchased land when thejudgment- 


debtor wasin possession at the date of the' 


sale. The period of limitation (12 years) 
begins to run from the date when the sale 
becomes absolute. Now, if the sale was 
made absolute on the 13th August 1902 
on which date it was confirmed the suit 
would no doubt be barred, even if the 
plaintiff was to get deduction 
period during which the application for 
setting aside the sale was pending, namely, 
from 21st June r905 to 8th April 1906. 

It is contended, however, on behalf of 
tne respondent that the sale did not become 
absolute until the 8th April 1906 when the 
application under sections 204 and 311 to 
et aside the sale was disposed of, and if 
that is the proper view of the matter, there 
is no doubt that the suit would be in time 

The questionis, whether the sale was 
made absolute on the 8th April 1906 or 
on the r3th August 1902 

Now, section 314 of Act XIV of 1882 
provided that no sale of immoveable prop- 
erty should become absolute until it had 
been confirmed by the Court and section 
316 laid down that when the sale had be- 
come absolute in the manner aforesaid 
.the Court should grant a certificate and rhe 
property should vest in the purchaser from 
the date of the certificate. The sale, therefore, 
became absolute on confirmation of 
the sale under section 312 of the Code ; 
sand section 312 shows that the sale wes to 


of the. 


be confirmed if no application were mada 
under section 311 or if any such application 
were made and disallowed. It appears, 
therefore, that the confirmation of the sale 
followed disallowance of any application 
that may have been made under section 
317, Civil Procedure Code, and evidently 
that was to be made before the certificate 
of sale was issued : and in such cases, section 
16 of the Limitation Act would certainly 
be applicable. Here, the application wes 
made several years afterwards, The sale 
was confirmed on the 13th August 1902; the 
application to set aside the sale was not made 
until the 21st fune 1905. The confirmation 
of sale cannot be kept in abeyance when 
no proceedings are taken to set aside 
the sale before the confirmation in order 
to enable the judgment-debtor to take 
such proceedings years afterwards, as in 
the present case, We are unable, therefore, 
to hold that the sale became absolute on 
the 8th Apri 1906 when the application 
was rejected. We are of opinion that the 
sale became absolute on the 13th of August 
1902. 

We think, therefore, that even if Art. 138 
is applicable to the case, the suit will be 
barred even if the plaintiff is allowed de- 
duction for the period during which the 
application to set aside the sale was 
pending. We do not think, however, that 
Art. 138 is the proper Article applicable 
to the case. The plaintiff obtained delivery 
of symbolicat possession on the rb Janu- 
ary 1904. Such symbolical . possession 
was as effective as actual possession against 
the judgment-debtors; and if the judgment- 
debtors continued in possession, their 
possession was adverse against the plain- 
tiffs from that very day. “The plaintiffs, 
therefore, had a fresh cause of action for 
instituting the suit for possession against 
the  judgment-debtor; and such a suit 
would not be one governed by Art. 138, 
which evidently refers to a case where the 
purchaser has not obtained delivery of 
possession, l 

The cases on the point are discussed in 
the case of Gopal v. Krishna Rao (1) where 
it is pointed out that, ''Article 137 applies 
to an auction-pruchaser of the rights of a 
person not in possession, while Art. 138 


(1) 25 B.275 at p. 280] 2 Bom, I, R. car, 


+ 


~ in possession at the date of the sale. 
of these Articles 
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of the right; of a judgment-debtor who is 
None 
contemplate the case of 
an aüction-purchaser or his assign who has 
obtained formal possession, atid is disturbed 


' by the judgment-debtor or his heirs who 


continue in actual possession, as was the 
‘case in the present dispute. In such a 
case all the Courts agree in holding that 


- Att. 138 does not apply, but Art. 144 
` applies." 
If Art. 144 applies, the plaintif is 


“not entitled to any 


deduction of time 


. under section 16 of the Limitation Act. But 


the learned Pleader for the respondent 


`- contends that he is entitled to deduction 


of the time during which the proceeding for 
setting aside the sale was pending under 
the general principles of 'equity. We do 


: not think, however, that he is so entitled. 


‘He refers to the cases of Lakhan Chunder 


: Sen v. Madhusudan Sen (2) and. Hemendra 


- Mohan Khashnabis v. Noresh Chandra Bhatta- 


charjee (3). ln the first case, there was a 


‘decree actually in favour of the pro jorma 


not set aside, a fresh suit for 


decree was 
the same 
relief could not be brought by them. 
In the second case, the third mortgagee 


defendants and, so long as that 


was prevented by an order of the Court - 


‘from applying to make the decree absolute 


until the second mortgagee had been re- 


"deemed. 


' v. Shooshee Mokhee 
' pointed cut by the Judicial Committee that, 


‘already been confirmed, 
come absolute ;:a certificate of sale 


i<In the case of Ranse Surno Moyee 
Burmonia (4) it was 
* until the sale had been finally set aside, 
she was in the position of a perscn whose 
claim has been  satisfied,. and that her 
suit might have been successfully met 


by a plea to that effect.” 


In the present case the principle of. hou 
cases cannotapply, because the sale had 
and had  be- 


had 


‘been granted to the plaintiffs and they 


(2). 35 C.’ 209 at p. 217. WOOL 59: 12 C. 


: W. N, 226; 3 M. L. T. go. 


(3) 62 Ind. Cas. 418; 25 C. W. N. 376; 33 C. L. 
45260, ` > 
Ka 12, M, I. A. 244 at p. 254i 2 in W.R. 5 (P. C.) 
“9 B. I. R. 16 ‘P. ET. . J.173; 2 Sar. P, 


-€. ]«4241 20 BR 331; 1 Jadi Dec. (S. $.) 489°. - 
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had obtained delivery of symbolical posses. 
sion, In these circumstances, when the 
defendants-judgment-debtors  witbheld pos" 
session, the plaintiffs were quite compe- 
tent to maintain the suit against the judg- 
ment-debtor, and the mere fact that the 
judgment- debtors made an unsuccessful 
application several years afterwards could 
not invalidate the confirmation of sale which 
had taken place, nor entitle the decree- 
holders to deduct the period during which 
the proceedings were pending. 

We think, therefore, that thesuitis barred 
by limitation. "That being so, it is unneces- 
sary to consider whether the transfer in 
favour of Hossein-ud-din by. the plaintiff's 
predecessor was a lease or a transfer of a 
portion of the proprietary interest, .and, 
if it was the latter, whether the Munsif had 
jurisdiction to pass a decree for rent*or 
hold the sale in execution therecf. 

The result is, that the decree of the 
lower Appellate Coürt is setaside and that 
of the Court of first instance restored with 
costs here and.of the Court below. 


B, N. Decree $2! assise. 
" eg BOMBAY HIGH COURT, 


APPEAL FROM APPELLATE DECREE No. 259 
OFI921. . 
March. 23, 1922. 

Present :—Sir Norman Macleod, Kr, 
Chief Justice, and Mr. Justice Kanga. ` 
RAGHUNATH SADASHIV THAKUR — 
— PLAINTIFF—-APPELLANT 

. VEYSUS 
DADAJI SHAMRAO THAKUR AND 
ANOTHER— DEFENDANTS—RESPONDENTS. 
M ovigage— Property morigaged not belonging fo 
morlgagor— Mortgagee' e remed 3e Transfer of -Prop- 
eriy Ast (FV of 1882),' 5. 65, application of. 
Where a mortgagor mortgages property which 
does sot belong to bim, such property cannot be 
security for the mortgage-debt, as it belongs to-a 


- 


third party. and must ve considered as non-existent ` 


lur the purpose of the mortgage. 
Where amortgagor has inserted, in the details of 
tke mortgaged property, a property which does ‘pot 


: belong to him, the only teniedy the düorígágee: "hga ` 
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_-against him is a claim to recover damages in an 
action for deceit. [p. 425, col. r.] 

Section 66 of the Transfer of Property Act deals 
with waste by the mortgagor in possession ond 
‘has no application where security is rendered 
. insufficient on account of inclusion iu the mortgaged 
property, of property not belonging fo the "zt, 
Egagor. [p, 424, col. 2.] 

Appeal. 

Mr. A. G. Desai, for the Appellant. 


Mr. S. S. Patkar, for the Respondents. 


JUDGMENT.—This is a suit of a most 
peculiar nature. The plaintiff was the 
mortgagee under a registered mortgage 
. for Rs, 400, dated 19th May Igor, whereby 
certain lands at Mhapan were mortgaged. 
The plaintiff filed Suit No. 9r of 1915, and 
obtained a. mortgage-decree, which was made 
absolute and transferred to the Collector 
for execution. When the Collector took 
up properties Nos. 3 and 6 for sale, it was 
found on inquiry that the area and assess- 
ment of property No. 3 was less, and that 
No. 6 did not belong to the defendants. 
. The plaintiff thereupon made inquiry re- 
garding the rest of the property mortgaged, 
and discovered that out of the property 
mortgaged only ‘Atkan No. 5 belonged tothe 
defendants.  EventhatíÀikan has not been 
included altogether. The plaintiff accord- 
ingly found himself in a very unfortunate 
position. l 


If the facts set out above are correct, . 


the plaintiff had a claim to recover damages 
in an action for deceit against the mort- 
gagor for mortgaging properties which did 
not belong to him. Instead of filing such 
an action, the plaintiff filed the present 
suit asking for the amendment of the decree 
in Suit No. gr of 1915, and that the defend- 
ants should be ordered to stbstitute other 
property than that mentioned in the plaint, 
and that the suit property should be ordered 
to be sold, and that any balance due-should 
be made recoverable personally from the 
defendants. Further, the plaintiff also 
asked that if the Court should be of opinion 
that no suit was necessary, then the Court 
should treat this as an application under 
various sections and rules of the Code, or 
under any other law that might be appli- 
cable. The Judge of the Trial Court was 
tight in saying that the plaint was framed 
in such equivocal language and contained 
so many unnecessary repetitions, that it 
had been a puzzle to that Court to find 
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out what relief the plaiutiff exactly sought. 

On the evidence on issue No. 5-—' Does 
the plaintiff show that defendants fraudu- 
lently misdescribed the property at the 
time of the mortgage '* the Judge said `" As 
to the 5th issue, the plaintiff clearly states, 
he has no evidence to show that the defend- 
ants practised fraud on him. He said 
that he had inspected the properties and was 
satished that they were good security, he 
did not call for title-deeds because the de- 
fendants were his bhaubands. “From this 
it is clear that the defendants did not de- 
ceive the plaintiff but that the latter was 
guilty of gross negligeuce in not looking 
after his interests. “His plea that he is 
ignorant is not tenable, for, he is an edu- 
cated man and knows that proper inquiries 
have to be made when transactions of: this 
nature have to be entered into. He has 
himself purchased other lands and made 


‘inquiries into title; his failure to do so in 


this case does not entitle him to charge the 


. defendants with fraud. But his allega- 


tion entirely falls through when he clearly 
admits that before the execution of. the 
mortgage he was aware that the lands 
mortgaged did not belong to them. In 
the circumstances, I hold that the plaintiff | 
has totally failed to prove fraud by the 
defendants." But we doubt very much 
really whether on the pleadings any issue 
of fraud was relevant. . 

In appeal the plaintif met with no further 
success, and it seems to ts that a more hope- 
lessly misconceived suit could not possibly 
have been imagined. We have been urged 
to apply section 68 of the Transfer of Prop- 
erty Act. But that section has nothing 
whatever to do with the case. It deals with 
the right of the mortgagee to sue for the 
mortgage-money, and especially in the case 
where by any cause other than the wrong- 
ful act or default of the mortgagor or mort- 
gagee the mortgaged property has been 
whollv or partially destroyed, or the security 
is rendered insufficient as defined in section 
66, the mortgagee may require the mortgagor 
to give him within a reasonable time another 
sufficient security for his debt, and, if the 
mortgagor fails so to do, may sue him for the 
mortgage-money. 

It is suggested that owing to misdescrip- 
tion in the mortgage-deed the security has 
been rendered insufficient, .That may be 
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correct, but it 4s not insufficient as defined in: 


section 66 which deals with waste by the 
 mortgagor in possession, and accordingly 
has nothing whatever to do with the present 
situation with regard to the land which the 
plaintiff thought he had got in mortgage. 


Ilt there has been any misdescription of the” 
. property actually mortgaged in the mort- 


gage-deed, which again had been embodied 
. in the mortgage-decree, then, no doubt, on 
an application to the Court which passed the 
decree, the mortgagee may be able to satisfy 
the Court that there really was a clerical 
= error in the mortgage, and,:therefore, as the 
mortgage was merged in the decree, he may 
get the Court to amend the decree. 

But, as we understand the case, it is not a 


case. Of misdescription but a case of inclusion ` 


' in the mortgaged property of property not 
"belonging to the mortgagor. As we have 


. endeavoured to point out, it would follow: 


that, as far as that property was concerned, 
. it was not security for the mortgage-debt, as 
it.belonged to a third party, and, therefore, 
must be considered as non-existent.for the 


purpose of mortgage, and the only remedy’ 


- the mortgagee would have against the mort- 
gagor for having inserted in the details of 
the mortgaged property property which did 


“not belong to him, would be an action in. 


. deceit. The appeal fails and must be dis- 
missed with.costs, 


N, K; Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 88 or 1921 
Cvt, REVISION PETITION 
No.. 228 OF 1921, 

“February 22, 1922. - 

Present -—Mr. Justice Oldfield: and Mr. 
Justice Venkatastibba Rao. 
ALAMELU AMMAL-—PLAINTIFF 
—-APPEI,LANT 
VEYSUS 
RAMA IYER AND ANOTHER~ 

‘-DEFENDANTS—- RESPONDENTS, 
Sivil. Procedure Code (Act . V of 1908), ss. 114, 
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. of 1920. 


.passed later, 
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151, O. XLV II, v. 13— Appeal— Appitcation to 


set aside compromise-decree— Inherent- powers of 
Couri— Review. 


Petitioner, a lady, made an application to set 
aside a decree based on a compromise on: the ground 
that her signature to the compromise was obtained 
by her agent without. explaining to her what she ` 
was signing, and that subsequestly she discovered 
that the suit had been ` compromised,- The geti- 


` tion was headed as being made under section 151 


of the Civil Procedure Code; 


i 


Heid, (x) that.the Court had no jurisdiction to 
entertain the petition under section rer of the 
Code; [p. 426, col. 1.] 


Arunachellam Chetty v. Sabapathy Chetty, 41 


: Ind. Cas. 937; 41 M. 213; 6 L. W. 368; 33 MI L. J. 


499, followed. 


(2) that the allegations made in the petition, 
were sufficient to satisfy the requirements of O. 
XLVIIL rr ofthe Code, and the -petition ‘should, 
therefore, “be -dealt “with as- a petition for 
review. [p. 426, col. 2.] 


Appeal against an order, dated the 21st 
September 1920, of.the Court of the Sub- 
ordinate Judge, Kumbakonam, in I. A. 
No. 8or of r920, in Original Suit No. 8. 
of 1919. 


Petition, under section II5 of Act V of 
1908, and section 107 of the Government 
of India Act, praying the High Court to 
revise an order, dated the i4th. December 
1920, ot.the Court of the Subordinate 
Judge, Kumbakonam, in I. A. No. 
Org of 1920, in. Original Suit No. 8 


Mr. S. Viswahatha Auer, for: the- Ap-. 
pellant. à; l ; 


‘Messrs. T. Narasimha Atyngar, K. R. 
Narayanaswami Atyar and S. Rangaswami 
Atyangar, for the Respondents. . 


JUDGMENT.—We have. before us. a 
civil revision petition and an ` appeal 
against an order. 


The appeal against the order can’ be dealt 


with shortly. The order in question is -one ` 


regarding a compromise between the parties, 
Decree in terms of that compromise’ was 
It is impossible:to see how 
there can be an appeal against that order, 
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when it has become merged in the subse- 
quent decree. 


.. The appeal against the order must be 
dismissed with costs. 


Civil Revision Petition is against an order 
`of the lower Court refusing ‘on the ap- 
‘plication of the plaintiff, here petitioner, 
£o set aside the decree already referred 
ts passed in ,pursuance of the compro- 
mise. Unfortunately, that application was 
‘headed as made under section I3I of the 
Code of Civil Procedure for the exercise of 
the inherent powers of the’ Court. The 
lower Court quite rightly refused to use 
its inherent powers in this case with refer- 
ence to. authority, including the dictum 
‘of Srinivasa Aiyerigar, J., in Arunachellam 
Chetty .v. Sabapathy Chetty (x) to the 
effect that the proper way ‘to displace 


a decree in the circumstances alleged is. 


by a review petition or a separate suit. 


4 


It is urged before us that in fact the 


plaintiff-petitioner, is restricted to a separate 


suit ; but, although we find references in the 
authorities, including thatalready specified, 
to a separate suit as being the proper and 
preferable way for the party to proceed, 


we cannot find, and have not been shown, - 


any reason for supposing that it is 
the only way open to him, and that if his 
case can be brought within the provision 
of the Code relating to review, that method 
of proceeding also is not available to him. 
"The fact that the petition in the present 
case was headed as under section 151 does 
not, in otir opinion, debar us from proceeding 
with it under any other provision which 
we may find actually applicable. 

To turn to the merits, the plaintiff asked for 
the interference of the Court on the ground 
that her -signature to the compromise 
petition was given at the instance, not of 
her opponent in the litigation, here res- 
pondent, but of one.of her relatives who 
was acting as her agent, that she signed 
without enquiring what the paper was and 
with the idea that they asked for her sig- 
nature' just as they previously thereto 


Di 4T Ind. Cas. 937i E EK 
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obtained her signature in connection with 
the proceedings in the suit. Having signed 
in ignorance of what she was signing, 
She was surprised later to hear that the suit 
had been compromised. She contends, 
firstly, that she cannot be bound by the sig- 
nature thus obtained and that the facts 
referred to are such new matter as is con- 
templated in O. XLVII, r. xr, of the Code 
of Civil Procedure. She has also put for- 
ward a contention with reference to the 
defendant's failure to comply with one 
term of the compromise for the payment of 
Rs. 1,000 cash. As regards that we need 
only say that it is for her to enforce the | 
decree in which that, term was embodied, 
and that the contention relating to it is 
irrelevent in the present connection. 
Returning to the first contention which 
is relevant, that her having affixed her 
signature to the compromise at the instance 
of an agent in ignorance of its contents 
vitiates it andthat this is anew andimport- 
ant matter within the meaning of O. XLVI, 
r. I, we observe that herresponsibilityforthe 
compromise was the foundation of the decree 
which was passed thereon, and that, if that 
foundation can be (as shecontends) removed, 
clear reasons for setting aside the decree 
would be made out. It seems to us that 
the matter is new ; and it is certainly im- 
portant and we are not prepared at present 
to say that it was through any lack of di- 
ligence that she did not make any use of 
itin the trialbefore the decree was passed. 
In these circumstances, we are obliged to 
set aside the lower Court's order and to 
remand the petition to it in order that it 
may deal with it as a review petition on 
its merits., In doing so we express no opin- 
ion as to the exact scope of the legal prin- 
ciples applicable to the plaintiff’s present 
contention. It will be for the lower Court 
to ascertain by enquiry what facts she 
can prove and, having ascertained them, 
to apply to them the law. In case the: facts 
aleged in.the affidavit are established and 
it is found that the plaintiff merely signed 
the compromise on misrepresentation of 
or in ignorance of its meaning and without 
enquiring as to its meaning in consequence 
of her confidence in her agent, the ques- 
tion may arise whether these considerations 
are sufficient to render the conipromise 
void. or voidable, On that question :we do 
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not propose at this stage to say anything. ` 


We simply observe that it is raised 
by the facts as stated in the affidavit and 
that the answer to it and also to the ques- 
tion whether the facts stated in the affida- 
vit can be established by evidence will be 
for the lower Court to consider. 


In remanding the petition we observe: 
that this aspect of it, as a petition for re-: 
view, was never so far as appears pressed. 


on the lower Court. In the circumstances, 
we are constrained to direct the plaintiff 
to pay costs of the respondent-defendant, 
in the lower Court and here to date. Costs 
must be paid into the lower Court before it 
disposes of the petition, a reasonable time 
. for the making of the payment from the 


receipt of the records in the lower Court: 


being fixed by it. If the payment is not 
made within that time, the lower Court will 
be at liberty to dismiss 
it is made, it will proceed to deal with it 
. on its merits in the light of the foregoing. 
The petitioner undertakes to pay the differ- 
ence between the duty already paid on her 
petition to the lower Court and the duty 
payable on a review petition. She must 
make this payment into the lower Court 
similarly with the payment already directed 
of the. respondent's costs. If she does 
not make the payment, the lower Court will 
be similarly entitled to dismiss the petition. 
M. C. P. 


Z. E, Case remanded. 


CALCUTTA HIGH COURT. 
AFPEALS FROM APPELLATE DECREES NOS. 
IOI3 AND 1656 OF 1920. 
June 20, 1922. 
Present; —JusticeSir Asutosh Mookeriee, Er, 
and Mr. Justice Chotzner. 
IN No. 1613. 
SYAMA CHARAN DAS—. 
DEFENDANT-—APPELLANT 
e versus 
SATYA PROSAD CHOUDHURY— 
: PLAINTIFF—-RESPONDENT. 
In No. 1656. 
SATYA PROSAD CHOUDHURY 
—PLAINTIFF—-ÁPPELLANT 
; versus 
SVAMA CHARAN DAS AND OTHERS— 
RESPONDENTS. l 
. . Decree, suit on, mainiginability of—Declayatory 
decree. ` i 


the petition. If. 


A suit is not maintainable on a prior decree, 
if the relief claimed in the suit has already been 
granted by the decree and could have been obtained 


. by enforcement thereof in execution proceedings. 
. [p. 430, col. 2; p. 431, col. 1.] 


Kali Charan ‘Nath v. Sukhada Sundari Deti, 
30 Ind. Cas. 824; 22 C. L. J. 272; 20 C. W. N. sg, 
Williams v. Jones, (1845) 13 M. & W. 628; 67 R. 
R. 767; 2 D. & L. 680; 14 L.J. Ex. 145; 153 E.R. 
262, Henley v. Soper, (1828) 2 B. & C. 16;'2 Man. 
& Ry. 153; 6 L.J. (0. S.) K.B. 210; 108, E. R. 949, 
Saddlery v. Robins, (1808) 1. Camp. 253, Carpenters 
v. Thorton, (1819) 3 B. & Ald. 52; 32 R. R. 299; 
106 E. R. 582, Henderson v. Henderson, (1844) 
6 Q. B. 288; 66 R. R. 384; 13 E. J. Q. B. 274; 9 
Jur. 755; x15 E. R. 111, Pritchett v. English and 
Colonial Syndicate, (1899) 2 Q. B. 428; 86 L. J. Q. 
B.801;47 W.R. 577; 81. T. 206 and Doobee 
Singh v. Jowhee Ram, 3 Agra H.-C. R. 381; 
Agra F. B. Ed. 1874, 172, Ram Jus v. Ram 
Narain, 2 N.W. P. H. C. R. 382, Sheikh Golam 
Hossein v, Alla Rukhee Béebee, 3 N. W. P. H. C. 
R. 62, Sanjeeviyah v. Nanjiyah, 4 M. H.C. R. 
453, Muttuvelu Pillai v. Vythtlinga Pillai, 5 M. 
H. C. R. 185, Ranganasary v. Shappant Asary, 
5 M. H. C. R. 375 at p. 377, Sungara Narayan 
Pillay v. Sandiva Pillai, 6 M. H. C. R. 15. 
Periasami Mudaliar v. Seetharama Chettiar, 27 M. 
243; 14 M. L.J. 84 (F.B.), Manchharam Kalliandas 
v. Bakshe Saheb, 6 B. H.C. R. 231, Kisan 
Nandram v. Anandram Pachaji, 10 B. H.C. R. 
433, Sayad Nasrudin v. Vankatesh Prabhu, 5 B. 
382; 3 Ind. Dec. (N. $.) 251, Fakirapa v. Panduran- 
gapa, 6 B. 7; 3 Ind. Dec. (N. S.) 461, Merwanji 
Nowroji v. Ashabai, 8 B, 1; 4 Ind. Dec. (N. s.) 
375, Savill v. Dalton, (1915) 3 K. B. 174,84 L.-J. 
K. B. 1583; 113 L. T. 477; 59 9. J. 562, Sandes 
v. Jomir Shaikh, 9 W.R. 399, Moonshi Golam 
Arab v. Curreembux Shatkhjee, 5 C. 294; 4 C. L. 
R. 477; 2 Ind. Dec. (N. S.) 798, Attermoney Dassee 
v. Hurry Doss Dutt, 7 C. 74; 4.Shome L. R. 192; 
9 C. IL. R. 357; 3 Ind. Dec. (N. $.) 597, Annoda 
Prasad v. Nobo Kishore Roy, 33 C. 560 at p. 569; 
9 C. W. N. 952, Ashi Bhushan Dasi v. Pelaram 
Mandal, 21 Ind. Cas. 519; 18 C. L. J. 362; 18 C. 
W. N. 173, Kalikonanda Mukherjee v. Bipro Das 
Fai Chowdhury, 26 Ind. Cas. 436; 19 C. W. N. 18; 
ax C. L. J. 265, referred to. 


But where a decree is merely declaratory and 
does not require to be carried into effect by process 
of execution, the right thereby ascertained and 
declared exists independently of. ona process for 
enforcing it. In such an event, a separate suit 
will lie to enforce the right declared by the decree, 
and in fact a regular suit affords the only method 
of enforcement of such right.” [p. 431, col. 2.] 

Doobee Singh v. Jowkee Ram, re Agra H.C. 
R. 381; Agra F. B. Ed. 1874, 172, Sri Krishna 
Tala Chariar v. Singara Chariar, 4 M. 219; 1 Ind. 
Dec. (N. $.) 987, Nawazish Ali Beg v. Vilaytee 
Khanum, 2 Agra H.C. R. 23, Madhavrao v. Ram- . 
yao; 23 B 267; 11 Ind. Dec. (N. S.) 761, refetred to. 

Ashutosh Bannerjee v. Luhhimoni Debya, 19 C. 
139; 9 Ind. Dec. (N. 8.) 538, Matangini Dassee vy. 
Chooneymoney Dassee, 22 C. 903; 11 Ind. Dec. 
(N. S) 598, Girija Kania v. Mohim | Chandra 
35 Ind, Cas. 294; 23 C. L. J. 587; 20 C. 
W. N. 675, Shama Charan  Çhatterji e, 
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Madhub Chandra Mooherji, 11 C. 93; 5 Ind. Dec. 

(N. S.) 820, Goba Nathu Barola v. Sakharam Tei 
“Patil, 59 Ind. Cas. 366; 44 B. 977; 22 Bom. L. R 
iror, Mahomed Ibrahim v. Meera Oommal, 


`- 7 Ind. Cas. 5587 (1910) M. W. N. 368; 8 M. L. T. 


379, , Mohammad Nasiruddin v. 


22 


Bhagwana, 


' Ind, Cas. 663; 12 A. L. J. 31, distinguished, 


Appeals against the decrees of the 
Officiating First Subordinate: Judge, Chit- 
tagong, dated the gth March, 1920, modi- 


' tying the decreesof Munsif, Second Court, 


at Patiya, dated the 27th July, 1917. 


Babu Narendra Kumar. Das, for the Appel- 


. lants.—I attack the judgment of the Court 
. of Appeal below on the ground that the suit 


is not maintainable and that the claim now 


. made by the plaintiff is time-barred. This 


suit cannot be treated as anything else than 
a suit on the decreein the previous case. And 
such a suit cannot lie, as an application for 


^ execution of the previous decree would 


have been barred by limitation if the appli- 


..Cation were made at the date when the 
' present suit was instituted. In this con- 
' nection reference can. usefully be made to the 


case of Kart Charan Nath v. Sukhada 
Sundari Debt (x). Asuitis not maintainable 
on a prior decreeif the. relief is obtainable in 


. execution proceedings. 


The claim of the plaintiff is -barred by 


limitation, since the father of the plaintiff 
lost possession three years before the pre-. 


vious suit was. instituted. 


Babu Devendranath Bagcht for Babu 


-= Bipin Chandra Mallick, for the Plaintiffs. — 


My learned friend has evidently mis- 
conceived the scope of the. present suit. 
The: previous suit was.instituted by the 
father of the plaintiff for a declaration of 
title to the properties then in dispute and 
for partition, etc. There was latterly a 
consent decree after compromise. This de- 


creè was declaratory of the rights of the’ 


litigants and of nothing else or more. The 


' decree did not entitle the plaintiff to take 


possession by means of its execution. 
` was no provision that the rights of the 


There 


parties were to be enforced by the execution 


ol the decree. See Sri. Krishna Tata Chariar 
Vv. Singara Chariar (2). 


The present, suit 


" 30: Ind. Cas. 824; : 24 Cila Jezz aC W^ 


58. 
"p 4 M. 2191 Ind. Des (s. Si) 987. 


" transpired, 


.for recovery of possession Cumt be regarded 


as barred. 

The suit is not barred under Art. 144 
of the Limitation Act. The present suit 
is not based upor the original dispossession 
as the cause of action, asit seems to have 
been assumed by the other side. ‘The plain- 
tiff is clearly entitled to his one-third share. 


Babu Narendra Kumar | Das replied 
briefly. 
JUDGMENT.—These appeals are direct- 


ed against the decree in a suit for recovery 
of possession of immoveable. property upon 
establishment of title. The lands are com- 
prised in two schedules attached to the 
plaint and originally belonged to a family 
of Choudhuries, whose pedigree. is set out 
below :— . ; 


"GURUDAS CHOUDHURI 





| 
Rasik Chandra . Ramratna — Chaitanyacharan, 
! defendant No. 7. 
Satya Prosad, 
plaintift. 

Rajani Jamini Kamini Nalini 
Ranjan, Ranjan, Ranjan, - Ranjan, 
defendant defendant defendant defendant 
No. 3. No. 4. No. 5. No, 6. 


On the gth February 1900 Rasik Chandra, : 
the father of the plaintiff, instituted a suit. 
against his two "brothers, Ramratana and 
Chaitanyacharan, for declaration of title 


to various properties which, he asserted, be- 


longed to the joint family, for partition, 
for accounts and for incidental reliefs. "The 
claim was contested ; but on the 20th «July 
I904 a petition of compromise was filed 
in Court and on the 3oth July r904 a 
consent decree was made thereon in due 
course. During the pendency of that liti- 
gation, the properties now im dispute had 
been sold and had passed out of the Hands 
of the members of the family. The lands 
comprised in the first schedule were brought 
to sale in execution of a decree for money 
against Ramratna and were purchased by 
one Naba Kisor Chaudhury on the 8th 
April r904, that sale was confirmed on the 
18th April 1904. The purchaser, as has 
sold the property op the 
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t8th April, 1906, toSyama Charan Das, 
who is the first defendant in this litigation. 
The lands in the second schedule were sold 
for arrears of revenue on the roth Septem- 
ber 1902 and were purchased by  Sarada 
Charan Guha, the second defendant in this 
litigation, whose title took effect retros- 
pectively from the 26th June 190o2, the 
date of default. On the 15th July 1916 
the plaintiff commenced this litigation fot 
establishment of his title and for recovery 
of possession. He joined as defendants 
his surviving uncle and his cousins, as also 
the assignee from the purchaser at the exe- 
cution sale and the purchaser at the revenue 
sale. The claim was contested only by the 
two purchasers-defendants, As regards the 
second defendant, the suit has been dis- 
missed by both the Courts, inasmuch as 
he acquired an unimpeachable title by 
his purchase at the sale for arrears of revenue, 
and we are not concerned with him in this 
appeal. As regards the first defendant, 
the Trial Court dismissed thesuit; but upon 
appeal, the Subordinate Judge has reversed 
that decision, The plaintiff has, however, 
been awarded a decree, not in respect of an 
one-third share as claimed by him, but only 
with regard to an one-fourth share, on the 
basis of the petition of compromise which 
cüliminated in the consent decree in the 
previous litigation. Two appeals have been 
preferted against this decree. The first 
defendant has appealed on the two-fold 
ground that the suit is not maintainable 
and that the claim is barred by limitation. 
The plaintiff has appealed on the ground 
that he should have been awarded a one- 
third instead ofa one-fourth share. Three 
points have thus emerged for consideration, 
from the arguments addressed to us, namely, 
first, is, the suit maintainable; secondly, is 
the suit barred by limitation; and thirdly, 
is the plaintiff entitled to an one-third or an 
one-fourth share. 

As regards the first question, the defend- 
ant-appellant has contended that this 
is in substance a suit on the decree in the 


previous litigation, and a suit of this des- . 


cription is not maintainable, specially as an 
application granted for execution of the for- 
mer decree, if made at the date of insti- 
tution of the present suit, would have been 
successfully met by the plea of limitation. 


The question, how far a suit is maintainable. 


on the basis of a decree in a.previous liti- 
gation between the same parties, was in- 
vestigated by this Court in the case of Kali 
Charan Nath v. Sukhada Sundari Debi (1). It - 
there pointed out that the principle on 
which an action is allowed to be main- 
tained on a judgment is that where a Court 
of competent jurisdiction has adjuđicated a 
certain sum to be due from one person to 
another, a legal obligation arises to pay that ' 
sum on which an action of debt to enforce 
the judgment may be maintained; see the: 
decision of Baron Parks in Williams v, Jones 
(3). But this principle is subject to the 
qualification that an action is permissible ` 
only where the judgment cannot be enforced 
in some other way. This was indicated 
by Lord Tenderden, C.J., in Henley v. Soper 
(4) when he observed as follows: “ there 
is a great difference between the: decree 


of a Colonial Court and of a Court of Equity 


in this country. The Colonial Court cannot 
enforce its decrees here, a Cour* of Equity 
in this country may, and, therefore, in the 
latter case there is no occasion for the inter- 
ference of a Court of Law, in the formet there 
is. to prevent a failure of justice." "This 


‘Shows. that the Courts should refuse to take 


cognizance of actions on decrees, when the 
Court which made the decree can enforce 
it, thereby rendering the action superfluous: 
Sadler Robins — (5), 


V. Carpentier v. 
Thornton (Di. Henderson v. Henderson ` 
(7). Consequently, although it has been 


held that an action will lie on a judgment 
which finally establishes a debt, whether 
the judgment be English or Foreign, [Grant ` 
v. Easton (8), Nowvion v. Freeman (9), 
Pemberton v. Hughes (10), Hodsoll v, 


(3) (1845) 13 M, & W. 628; 67 R. R. 767: 2 
D. & L. 680; 14 L. J. Ex. 145; 153 E.R. 262, x 

(4) (1828) 8 B. & C. 16;2 Man. & Ry. 153: 
6 L. J. (0. $.) K. B. 210; 108 E. R. 949. 

(5) (1808) r Camp. 253. . 

(6) (1819) 3 B. & Ald. 52; 22 R. R. 299; 106 
E. R. 582 


(7) (1844) 6 Q. B. 288; 66 R. R. 384; 13 L. J. ` 
"ien is Q5 B. D. pou J. Q. 3. 68; 
S uid: App as 1 59 L. J. Ch. MK 
62 L. T. 189; 38 W. R. 581. Si 
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Baxter (xx), Clydesdale Bank-v. Schroder 
and Co. (12), “Gibson & Co. v. Gibson, 
(13), Shaw v. Allen (x4), still, if an English 
judgment can be enforced in some other 
“way, it isan.abuse of the process of the 


Court to bring an action upon it: Pritchett . 


v. English and Colonial Syndicate (15). 
The rule enunciated in Kalt Charan Nath 
v., Sukhada Sundari Debt (x), has been 
substantially accepted elsewhere. We are 
not unmindful that in Lakhram Kaur 
v.. Dhanraj Singh (x6), Walsh, J., held 
that a suit was maintainable on the 
ybasis of a prior decree, even where the 


‘decree was barred by. limitation. The 
opinion expressed by Walsh, J., was, 
however, doubted by Sir Henry Richards 


C.J., and Rafique,J.,on appeal, though they 
affirmed his . decision on other grounds; 
Dhanraj Singh v. Lakhram Kaur (17), and 
the. case. was subsequently overruled in 
Ramanand v. Jairam (18). The balance 
of judicial opinion is thus in favour of the 
view that where by a former adjudication 
a person became entitled to a remedy by 
process of execution for the recovery of 
possession, and has, by his own laches, lost 
this remedy, he cannot be permitted to 
. revert to the position which he held 
` prior to the institution of that suit 
and to ask for a remedy in- afresh suit. 
This view is supported by the decisions in 
Doobee Singh v. Jowkee (19), Ram Jus v. 
Ram. Narain (20; and Sheikh Golam 
Hossein v. Alla Rukhee Beebee (21). The 
decisions of the Madras High Court in 
Sanjeeviyah v. Nanjtyah (22); Muttuvelu 


"E dE Hi. Bi, & El. ` 884; 113 R. R. 929; 
Pn 61; 4 Jur. (N. 8.) 556; 6 W. R. 686; 
E SE 


(12) (1313 '2 K. B. 1; 82 L. J. K. B. 750; 106 
T4. T. 955; 17 Com. Cas. 210; 56 S. J. 519. 

(Ga (1913) 3 K. B. 379; 82 L. J. K. B. 1315; 
100 L. T. 445; 29 T. L. R. 665. 

I4) (1914) 30 T. DL. R. 631. 
ub (1899) 3 Q. B. SC 86 L. J. Q. B. 801; 
47 W. R. spp; 81 L. T. 

(16) 32 Ind. Cas. 634; E ve L. f. 102. 

d 35 Ind. Cas. 601; 38 A. 509; 14 A. In. J. 


"Ge 59 Ind. Cas. 632; 
P. L. R. (A) 379; 43 A. 170. 
wm 3 Agra H. & R. 381; Agra F. B, Ed, 1874, 


18 A. L. J. 1001; 2 U. 


"Ton 2 N.W.P. H. C. R. 382. 
21) 3 N,W. H. C. R. 62, 
22) 4 M. H. C.-R.- 453. 


, remedy under 


Curreembux 
Hurry Doss Dutt (38), Annoda Prasad v.. 


Pillai v. Vythilinga Pillai -(23), 
nasary v. Shappani Asary (GA, Sungara 
Narayan Pillay v, Sandira Pillai (25) and 
Periasami Mudaliar v. 
(26), affirm the view that as against the 
judgment-debtor himself or 
bound by the judgment, the 
the 


equally 


identical relief already granted thereby. 


To the same effect are the decisions of the . | 
Manchharam - 
Kisah : 


Bombay High Court in 
Kalliandas v. Bakshe Saheb (27), 
Nandram | v. Anandram- Pachaji 
Sayad Nasrudin v. Venkatesh 
(29), Fakirapa v. Pandurangapa (30) 
and Merwanji Nowroji v. Ashabai 
(31), where. mention is made of the 


(28), 


Ranga- - 


Seetharama Chettiar ` 


as against. 
. his legal representative, who, as .such, i$ . 


statutory processual . 
law of this country is ‘only by way of exe- - 
cution of the decree, and no suit -can be. 
. brought upon the judgment to obtain the 


Prabhu . 


practice which at one time prevailed in . 


Bombay and sanctioned the institution 
of suits on 


Courts; cf. Savill v. Dalton (32). 


judgments of Small Cause . 
The . 


development of the lawon the subject in : 


this Court is outlined in the case of Kali- 


charan v. Sukhada Sundari Debt (X), where |. 


the earlier decisionsin Sandes., v. 
Shaikh (33), Moonshi Golam Arab v, 
(34), Atermoney :Dossees.-v.. 


Nobokishore Roy (36), Ashi Bhushan Dast v. 
Pelaram 
Mukherjee v. Bipro Das Pal Choudhury (38) 
are reviewed. The essence of the matter is, 
that a suit is not maintainable cn a prior 


decrec if the relief claimed in the suit has 
5 M. H. C. R. 185. 


SA aM H. C. R. 375 um 377. 
25) 6 M. H. C. R. 
(26) 27 M. 243; 14 M. Es T. 84 (I. B). 

(27 6 B. H. C. R. 231 

(28) xo B. H. C. R. 433. 

(29) 5 B. 382; 3 Ind. Dec. (N. S.) 251. 

(30) 6 B. 7; 3 Ind. Dec, (N. 8.) 46r. 

(31) 8 B. x; 4 Ind. Dec. (N. Si 375. 

(32) . (1915) 3 K. B. 174; 84 L. J. K. B. 1283; 
113 L. T. 477; 59 S. J. 562. 

(33) 9 W. R. 399. 

(34) 5 C. 204: 4 C. L. R. 477; > Ind. Dec, (N. s.) 
799. 

5) 7 C. 74; 4 Shome L. R. 102; 9 C, LR. 


(3 

357; 3 Ind. Dec. (N. $.) 597. 
(36) 33 C. 560. at p. 569; 9 C. W. N. 952. 
EE at Ind, Cas. 519; 18 C. L, J. 362; 18 C. W, 


N, 
Gay ' 26 Ind. Cas. '436: 19 c. W. N. 18; 21 C, 
L, J. 265» 


Jomar . 


Mandal (37) and Kaltkananda 


- 


* 
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already been granted by the decree and 
could have been obtained by ‘enforcement 
thereof in execution proceedings. The 
rule, recognised in this qualified form, avoids 
the danger of the possibility of an infinite 
succession of suits on decrees for the en- 
forcement of a single cause of action. The 
case for the plaintiff must now be tested 
from this stand-point. 

The previous suit instituted by the father 
of the plaintiff was for declaration of title 
to the properties then in dispute as joint 
family properties, for partition, for ac- 
counts, and for incidental reliefs. If the 
parties had proceeded to trial, and if the 
plaintiff had been successful, a decree to 
this effect would no doubt have been made 
in his favour. The parties, however, came 
to terms and a consent decree was passed. 
This decree, as appears from an examina- 
tion of the petition of compromise, was 
merely declaratory of the rights of the 
litigants ; it did not entitle the then plaintiff 
to take possession by execution. The pro- 
petties now in suit were included in the 
second clause of the petition of compromise 
which was in these terms: “that in the 
immoveable properties, which are mentioned 
in the plaint as the self-acquisitions of the 
plaintiff and the defendants, whether stand- 
ing in their own names or in the names of 
others, the plaintiff will have a four-annas 
sHare, the second defendant a four-annas 
share, and the representatives of the first 
. defendant the remaining eight- annas share.” 
(The petition of compromise did not state 
with regard to the properties comprised 
in this clause, or, indeed, with regard to 
the properties mentioned in the other clauses, 
that the contending parties would be en- 
titled to take possession of their respective 
shares by execution. The compromise 
settled the extent of the right of each 
of the rival claimants, which was by no 
means identical in respect of the different 
properties; but there was no provision that 
the rights so fixed were to be enforced by 
execution of the decree. The decree was 
in essence declaratory in character, and 
the plaintiff could not have recovered pos- 


Session in execution thereof. This is in, 


accord with the opinion expressed in Doobee 
Singh v. Jowkee Ram (19) and Srt. Krishna 
Tula  Chariar. v. Singara Chariay (2); 
that a decree which merely declares the 
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tights of parties and does not direct any 
act to be done, is incapable of execution. 
In such an event, a separate suit will lie to 
enforce the rights declared by the decree, 
and in fact a regular suit affords the only 
method of enforcement of such right. This - 
doctrine has been applied in a familiar class 
of cases, namely, where the right of the 
plaintiff to maintenance has been declared’ 
by the decree, but the decree does not direct 
the defendant to pay the allowance at 
stated periods; Nawazish Ali Beg v. 
Vilaytee Khanum (39), | Madhavrao v. 
Ramrao (40); but it is otherwise, if the decree. 
is so framed as to be capable of execution 
from time to time; Ashutosh Bannerjee v. 
Lukhimont Debya (41), Matangini Dassee v. 
Chooneymoney Dassee (42). The distinc- 
tion is illustrated by other classes of cases 
including cases where the relief sought is 
recovery of possession; Girija Kania v. 


Mohim Chandra (43). Shama Charen 
Chatlerji v. Madhub Chandra Moco- 
kerjee (44); Goba Nathu Barola vy. 
Sakharam Teju Patil (45), Mahomed 


Ibrahim v. Meera Oommal (40), Mohammad 
Nasiruddin v. Bhagwana (47). Here the 
principle applies that where a decree is 
merely declaratory and does not require 
to be carried into effect by process of exe- 
cution, the right thereby ascertained and de- 
clared exists independently of any process 
for enforcing it. Consequently, the 
present suit for recovery of possession can- 
not be deemed to be barred, 

As regards the second point, the defen- 
dant has contended that the claimis barred 
by limitation, inasmuch as the father of 
the plaintiff had lost possession in 18 7 
three years prior'to the institution of “the 
previous suit, This argument is based an 
the fallacious assumption that the present 


2 Agra H, C. R. 23. 

22 B. 267; 11 Ind. Dec. (x. s.) 76r. 
19 C. 139; 9 Ind. Dec. (x. s.)*538. 
22 Č. 903; 11 Ind. Dec. (N. s.) 598, 


35 Ind. Cas. 294; 23 C. L. T. 587 
w N. as J- 587: 20 C. 


(39) 


(44) 11 Č. 93; 5 Ind. Dez. (N. si 820, 
pt) 59 Ind. Cas. 366; 44 B. 977; 22 Bom, I, 
. IIOT. 


(46) 7 Ind. Cas. 558; (1910) M. W., N. 368; 8 M. 
. d, 379. 
(47) 22 Ind, Cas, 663; 12 A. Ty. J an, 
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suit is based upon the original dispossession 


as the cause of action. The truth is that 
when the consent decree was’ made, the 


prior adverse possession, if any, forthwith - 


lost its hostile character. The legal effect 
of the consent decree was that the parties 
became, from the date thereof, co-owners 
in joint possession; and if, thereafter, the 
defendants to'that litigation continued in 
occupation, their possession could be attri- 
buted only to their character as joint owners. 
They could not secretly or surreptitiously, 
convert’ their occupation into hostile pos- 
session." In any event, none of the defend- 
ants had been, at the date of this suit, in 
occupation for twelve years since the date 


of the consent decree, and the suit is thus: 


clearly ‘not’ barred under Art. 144 of the 
Schedule to the Indian Limitation Act. 
The: first defendant, who purchased pen- 
dente lite is bound by the decree in the 
previous suit, and is in no better position’ 
than ‘the other defendants, whose right,’ 
title and interest had vested in him. He 
cannot escape the operation of section 52' 
of the Transfer of Property Act, either 
because lie purchased at an involuntary 
sale: Moti Lal v. Karrabuldin (48) or De: 
cause the suit terminated in a consent de- 
cree; Bharat Ramanuja Das v. Sarat Kamin 
Dasi (49). y a 
As’ regards: Che third point, the plaintiff 
claims an one-third share independently 
of the compromise in the previous suit. 
But the consent decree binds the plaintiff 
equally with the defendants, and effectively 
bais a claim in excess of an one-fourth share; 
South- American & Mexican Co., In ve (50), 
Huddersfield Banking Ca, v. Lister (51), 
Wentworth v. Bullen (52), Kanhat ‘Lal v. 
Lala Brij Lal (53), Fateh Chand v. Narsingh 


(48) 24 I. A. 170; 25 C. 179; 1 C. W. N. 639; 
7 Sar. P. C. J. 222; 13 Ind. Dec. (N. s) 121 (P. C). 

(49) 66 Ind. Cas. 273; 49 C. 220; 34 © L. Je 
96; 25 C. W. N. 806; (1922) A. I. R. (C.) 358. 

(50) (r8o3f: Ch. 37; 64 L. J. Ch. 189; 12 R. 1; 
71 L. T. 594::43 W. R, 131. P 

(51) (1895) 2 Ch. 273; 64 L. J. Ch. 523; 12 R. 
^ 8315 72 L. T. 703; 43 W. R. 557. 

(52) (1829) 9 B. & C. 840; 9 L. J. (0. s.) K. 
B. 33; 109 E. R. 313; 33 R. R, 353- 

(53) 47 Ind. Cas. 207; 45 I. A. 118; 40 A. 487; 
42 C. W. N. 914; 8 L. W. 212; 24 M.L, T. 263; 35 
M. L. J. 459; 16 A. L. J. 825; (1918) M. W. N. 709; 
28 C. L. J. 394; 5 P. I. W. 294; 20 Bom. In R. 1048 
(P, C). 


Das (54), Rampat v. Durga Bharthi (55). 
The resultis that the decree made by 
the Subordinate Judge 1s affirmed and both 
the appeals are dismissed with costs. 
B.N. 
< Appeal dismissed. 
(54 16 Ind. Cas. 988; 22 C. L. J. 383. j 
n 60 Ind. Cas. 440; 23 O, C. 3035 7 O. L. J. 


MADRAS HIGH COURT. 

CIVI, APPEAL No: 145 OH 1917. - 

September I, 1921. 

Present:—Mr. Justice Oldfield and 

Mr. Justice Ramesam. 
A. T. K. P. IL. M. MUTHIAH CHETTI 
PLAINTIFF— APPELLANT 
VEYSUS 


PALANIAPPA CHETTY AND OTHERS—- 


.  DEFENDANTS— RESPONDENTS, 

Transfer of Property Act (IV of 1882) s. 53 
— Fraudulenttransfer— Transfer preferring creditor— 
Civil Procedure. Code ( Act V of 1908), O. XN X I, 
rr. 58, 63— Limitation Act (IX of 1908) Sch. 1, 
Art. 31—- Attachment, absence of-— Claim proceedings 
— Tithe suit — Limitation. 

A transfer of property in favour of some only 
ont of several creditors of the transferor; which - 


.dóes not remove.the property from the creditors : 


for the benefit of the transferor does not fall within 
the purview of section 53 of the Transfer of Prop- ` 
erty Act. [p. 434, col. 2.] i 

AMusahar Sahu v. Hakim Lal-32 Ind. Cas. 
343; 43 C. 521; 30 M. L. J. 116; 3 L. W. 07; 20 
C. W. N 393; I4 A. L. J. 198; (1916) IM. W. N. 
198; 19 M. L. T. 203; 23-C. L. J. 406; 18 Bom. 
L. R. 378 ; 43 I. A. 104 (P. C.), relied upon. 

The object of an attachment is only to bring 
the property under the control of the Court in 
order to prevent its alienation ; the actual pro-: 
clamation of sale is the notice to the public that 
the sale is to take place. Ip. 437, col. x.] 

The absence of an attachment will not make a: 
Court-sale illegal as between the parties to it and 
person whose interest is affected by it. (p. 437, 
col, 1, l 

A person who submits his claim to property 
which is-about to be sold in execution to the Exe- . 
cuting Court for investigation is bound by an. 
order passed against him in the proceedings, and 
under O. XXI, r. 63 of the Civil Procedure 
Code, the order is final unless displaced by a re- 


.gular suit brought within: one year as provided: 


by Article x1 of Scheduie I to the Limitation Act,. 
The mere fact that no attachment had been made 
will not take the order out of the purview of rz. 
63 of O. XXI. [p. 437, col. 1] — 
(Case-law discussed.) an 4 
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Áppeal against a decree of the Court of 
the Temporary “Subordinate Judge, Siva- 
ganga, in Original Suit No. 91 of I9rs. 

Mr. C. S. Venkatacharsar, for the Appellant. 

Messrs. T. Rangachariar and E. Durat- 
swami Aiyar, for the Respondents. 

JUDGMENT. 

Oldfield, J.—On the merits, the ques- 
tion in this appeal is whether Exhibit E, 
a hypothecation bond in favour of plaintiff- 
appellant, by the widows of two partners, 
Muthu and Raman Chetty, as guardians 
of first to fourth defendants, their minor 
sons, is without consideration and merely 
colourable or was executed, in the words 
of section 53, Transfer of Property Act, with 
intent to defeat or delay creditors. 

The undisputed circumstances are that 
Exhibit X hypothecates for its full value 
all the immoveable property of rst to 4th 
defendants; that plaintiff is the brother 
of one  executant, the widow of Muthiah 
Chetty ; and that of the four other creditors 
of the firm, whose debts plaintiff was to 
pay as part of the consideration, one is 
a dayad? of plaintiff and a cousin of the 
the widow of Raman Chetty and another 
is plaintiff’s partner and nephew. Plaintiff 
had been an agent of the firm and knew 
that it had been declining in prosperity 
since the death of Raman Chetty in 1909. 


Exhibit E, moreover, was executed just- 


after 5th to 15th defendants, the contesting 
respondents, other creditors of the firm, who 
eveutually obtained a decree against it for 
a little over Rs. 30,000, interest, and costs 
had at an earlier stage in their suit obtained 
a conditional order of attachment before 
judgment, of which plaintiff and the cre- 
ditors may be supposed to have been aware, 
although the attachment was never actually 
made and, it may be added, is not relied 
on as invalidating this alienation. On 
these facts there is no doubt that the lower 
Court was justified in imposing the burden 
of proof of the substantial character and 
good faith of Exhibit E, on plaintiff. 

That, however, did not entitle the lower 
Court to require him, asit has done in res- 
pect of the greater part of the considera- 
tion and on other parts of the case, to dis- 
charge that burden with unreasonable strict- 
ness or to criticise his attempts to do so 
perversely. When, for instance, he had 
produced in support of Rs. 33,200 of he 


28 


consideration consisting in the discharge of 
Rs. 18,900 due to himself and Rs. 14,300 which 
he was to pay to four creditors of the firm, 
entries in the firm's accounts, it was not 
justified: in saying that, although these 
entries show that plaintiff and the others 
were entitled to money from the firm, it 
did not follow that they were so on the 
date’ of Exhibit E. For, in the absence 
of evidence of discharge, the proved indebted- 
ness at a comparatively recent date would 
presumably still be existing. Nor, when 
plaintiff admitted that his father had trans- 
actions with himself and Ist to 4th defendants’ 
firm, was it reasonable, when no specific 
suggestion was made to him, to assume 
that the debt due to him might have been 
adjusted by transactions with his father 
and to refuse to reach a conclusion in his 
favour, because the possibility of such 
adjustment was not excluded by his evi- 
dence. 

The accounts relied on by plaintiff were 
those of rst to 4th defendants and the 
different debts were proved by them aud 
by plaintiff and ist to 4th P. Ws. 
Comment was made on thefact that the day- 
books from April 13, 1904 to 13th January 
1906, (Exhibit J.) were missing. But uo 
reason is shown for attaching any special 
significance to this and after the latter 
date the account was continued on the 
footing that the debts were still outstand- 
ing. Item 2 due to V. E. S. Subramaniam 
Chetty is supported by numerous entries; 
but there is none relating to it between 
1906 and 1910 , although there is none in- 
dicating its discharge in the interval. Item ` 
5 due to K. S. 8. Kasi Ramanathan Chetty 
was subject to interest at quarterly rests; 
but no such rests are entered and there are 
in fact no entries of interest from Fasli 
1308 to 1310. No attempt, however, was 
made in cross-examination to see whether 
any explanation was available on these points 
and they, therefore, cannot Be considered 
now. 'The last named creditor accounted 
rather indistinctly for the manner in which 
his debt was transferred in the accounts 
from the name of his wife and mother 
to his own; but that goes no way towards 
showing that it was not due at all. No 
more serious objections have been made to 
this part of the case and we must, therefore, 
hold that these debts were due. 
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Nest, as to tbe evidence that plaintiffs 
actually made the payments directed by 
Exhibit E,it is to be noted that, whatever 
the importance of his having done so as 
guaranteeing the substantial character 
and good faith of the transaction, his 
promise to pay,in the absence of reasons for 
doubting his ability and intention to do so, 
would be sufficient consideration to support 
it. Exhibit F series, however, are the 
‘hundis, by which the payments are alleged 
to have been made ` and they are produced 
by plaintiff, and are, except Exhibit 
Pr for the amount due to V. E. S. 
Subramania Chetty, duly discharged. As 
regards Exhibit F.r, plaintiff deposed that its 
amount had been left with him in deposit by 
the Chetty's widow, and similarly he adopted 
the statement in evidence of 5th P. W. 
that the amount of his hundi also, Exhibit 
C-3, had ben deposited. It is not possible 
to follow the lower Court's suggestion that 
these or any of the payments can be collu- 
sive, when plaintiff's evidence constitutes 
a clear acknowledgment that he holds 
these two  payees money for them, 
and the endorsements on the other undis, 
the geauineness of which is proved and is 
not disputed, clearly discharges the debts 
due by ist to 4th defendant's firm, its vila- 
sam being specified in their body. The 
Jower Court's objections that three of these 
hundis are not in plaintiffs usual printed 
forms and their covering letters and 
plaintiffs accounts are not produced are 
merely captious, when the discharge, and in 
the case of Exhibit F-1 and F-3, plaintiff's 
acknowledgment that he holds the money 
due for those concerned are considered. 
‘Here again the conclusion must be in plain- 
'tiff's favour that the payments relied on are 
established. 


“The remaining item of consideration is 
Rs, 1,800, degcribed in Exhibit E, as ad- 
vanced in cash for family expenses. There is 
` -only the general evidence of plaintiff and 
srd P. W. that part of it was spent 
‘on Raman Chetty's funeral and as regards 
necessity that the assets of the firm were 
‘alk realized and spent in Rangoon. 
‘No accounts for the details of this expendi- 
"ture have’ veen-produced. In these circuni- 
«&fances,it is not possible-to-find that it has 


been established. ‘The conclusion must, ` 


therefore, be that ccnsideration passed for 
Exhibit E, except this small item of 
Rs. 1,800, and 5th to roth defendants: case 
that the document was a mere pretence 
and tnat there was no intention to create 
tights by means of it, must fail. 

‘fo turti to the application of section 53, 
Transfer of Property Act, there is no doubt 
no definite evidence of the existence of any 
creditor besides 5th to roth defendants and 
those who have been paid by Exhibit E. 
The suspicions of thelower Court, based 
on the date of the purchase of stamp 
papers and the 12 per cent. rate of interest, 
which it thought oppressive but which 
is in fact high but not exceptional, have 
not been shown to be well tounded. We 
have then no doubt a transaction which 
exhausted the executant’s assets for the 
sole benefit of some only of their creditors 
including, it is true, three close relatives, 
of whom one brought it about at a time 
of pressure on the estate. Sut, 
there being no question of insolvency, that 
is not sufficient. For, to follow 
the latest authority, Musahar Sahu v. 
Lala Hakim Lal (x), although Exhibit E 
prefers some creditors to others, itis not an 
instrument’ which removes property from 
the creditors to the benefit of the debtor 
and, after the foregoing finding, there is no 


‘ ground for impeaching it in the fact that 


the 5th to roth defendants’ creditors were 
losers by payment being made to a pre- 
ferred creditor, the plaintiff. On the merits, 
therefore, plaintiff is entitled to succeed. 
Fifth to tenth defendants have, however, 
resisted his claim on another ground. Ree 
ference has already been made to the tact 
that, although a conditional attachment 
before judgment was ordered, none was 
actually made. This is said to have 
been made due to delay in payment of tees. 
But neither plaintiff nor fifth to tenth 
defendants were, so far as appears, aware 
of the fact; and the latter proceeded as 
though there had been an attachment, to 
obtain anissue of a sale proclamation whilst 
the former in Exhibit VI, claimed under O. 
XXI, rule 62 of the Civil Procedure Code, 


(x) 32 Ind. Cas. 343; 43 C. 521; 30 M. I, Ja 
116; 3 L. W. 207; 20 C. W. N. 3933 14 A. L. Je 
198; (1916) 1M. W. N. 198; 19 M. L, T. 203; 23 
. 4065 18 Bom. L. R. 378143 L A, 104 
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a declaration that the sale should be 
subject to Exhibit E. Thereon, without 
reference by the Court or the parties to the 
absence of an attachment, plaintiff's: claim 
was disallowed under Exhibit VI (a), on 
April r5, 1912. A sale was held and delivery 
was given, as Exhibit VIT shows, on January 
2 of 1913. As to plaintiff's next step the 
only information before us is given by his 
present plaint, that he brought Original 
Suit No. 56 of 1913,for a declaration that 
the sale should be subject to his mortgage 
right. Whether this suit was brought 
within one year of Exhibit VI (a), and 
whether plaintiff would have been well 
advised to ask for leave to amend and 
include a prayer for other reliefs in it is 
not clear. But in any case he withdrew 
it, obtaining leave in Exhibit AA, to sue 
again, and he then brought the present 
suit for recovery by sale on his mortzage 
on October 7, 1915. Fifth to tenth defendants 
contend that as this suit is brought one 
year after Exhibit VI (a), it is barred under 
Art rr, Schedule I, Limitation Act, the 
rejection of the claim having become final 
‘under O. XXI, r. 63. 

"The suggestion that Exhibit AA is a 
recognition, binding on the lower or this 
Court of plaintiff’s right to bring his present 
suit can be dismissed shortly, because 
such recognition is not entailed by the 
wording of that order and would not have 
been within the power of the Court which 
passed it. So also the lower Court's ground 
of decision that, with reference to Bhiku 
v. Shuja Als (2) and Ganesh Krishna 
Kulkarant v. Damoo Nathu Shimpi (3), 
Art. 11 is not applicable to plaintiff's 
suit, brought to recover a debt on the se- 
eurity of the property, not to establish 
any right in it, For in the first of these 
cases the question was not of an ordinary 
claim petition, based like Exhibit VI on 
a mortgage, but of a petition to remove 
obstruction to delivery under section 
335 of the Code thenin force, correspond- 
ing with O. XXI, rr. roo, ror; and 
there was nothing to bar the subsequent 
suit so far as it related toa different 
relief, for the recovery of the sum due, which 


d 29 C. 25. 
^ 3 36 Ini. Cas. 627; r8 Bom. L, R, 782; 41 
e 64, 


was asked for in the alternative and which 
the Court coasidered. The second author- 
ity relied on proceeded on grounds, 
first, that the order in question was not on 
a claim, but was passed under section 287, 
corresponding with O. XXI, r. 66, and, 
next, that an order refusing to recognise 
a mortgage and continuing an attachnent 
free from it is not one which must be dis- 
placed by the suit contemplated in Art. rr. 
But the latter conclusion is opposed to 
Nemaganuda v. Paresha (4) which, with all 
deference, is not susceptible of the explana- 
tion proposed in the decision under consider- 
ation ` and it is impossible to understand 
how an order disallowing tn Lolo the mortgage 
right claimed is not as essentially an ad- 
verse order of the kind contemplated in 
O. XXI, 1. 63, as one continuing the 
attachment subject to the mortgage instead 
of releasiug it altogether. 

The more serious argument for plaintiff 
is, however, that, as there was in fact no 
attachment, the claim proceedings were 
founded on a mistake of the Court and both 
parties and, therefore, had no legal effect 
or resulted at most in an order which may 
have been a nullity, since it was not one 
contemplated by the Code, and was in any 
case not subject to O. X XI, r. 63 or Art II; 
and it is suggested further that, as plaintiff 
was induced by 5th to roth defendants’ 
misrepresentation, even if it was an uninten- 
tional one, to embark on this course of pro- 
cedure, the latter cannot benefit the pre. 
judice which results from their own conduct, 
This suggestion, however, is untenable. Plain- 
tiffs, no doubt, may haveinferred from the 
sale proclamation issued at fifth to tenth 


defendants! instance, which he mentioned 
in Exhibit VI, that there had been an attach- 


ment in the ordinary course. But there 
is no question of fraud on their part and, 
when it was 'open to verify his in- 
ference by enquiry and he failed to do so, 
the fault was his own. In consequence 
of this failure he thought himself entitled 
to choose the cheap and speedy remedy 
afforded by the claim procedure in 
preference to the ordinary suit, subject to 
no special limitation, by which alone he 
could otherwise have proceeded; and he 
presumably had regard to his own advantage 


(4) 22 B. 6405 rz Ind, Dec, (N. 8.) roog. . 
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in his choice. Fifth to tenth defendants’ 
subsequent omission to plead that there 
was no attachment, was not an invitation 
to plaintiff to continue in the course he was 
taking, but merely an acquiescence in his 
doing so, by the consequences of which they 
would equally with him have been bound 
if the result on the merits had been against 
them, The fact is simply that, plaintiff 
having submitted his claim to the Court 
in circumstances which did not strictly 
authorize his doing so, and fifth to tenth 
defendants having waived an objection 


on which they might have relied, both gave . 


an implied consent to the investigation 
proceedings. 

The principle applicable to such cases was 
stated generally by Bowen, L. T., iu Pratl, Ex 
parte Pratt, In ve (5), as being that no one has 
a right so to conduct himself before a Tribu- 
nal as if he accepted its jurisdiction and 
then afterwards, when he finds that it has 
decided against him, to turn round and say, 
“ you have no jurisdiction. " This no doubt 


is subject to exceptions, those with which: 


we are at present concerned being, to adopt 
the description of them in Pisani v. Attorney 
General (Gibraltar) 16), that departures 
- from ordinary practice by consent will 
not nullify the proceedings or divorce them 
from the ordinary incidents of procedure 
(in that case a right of appeal) “unless 
there is an attempt to give the Court a 
.jurisdiction which it does not possess, or 
something occurs which is such a violent 
strain on its procedure that it puts it entirely 
out of its course. It was held accordingly 
in Toronto Railway Co. v. Toronto Corporation 
(7), and Deno Nath Batabyal v Adhor Chunder 
Seit (8) that the parties consent did not 
enable the Court to deal with issues outside 
the scope of its statutory powers; and in Pratt, 
„Ex parte (5), already referred to, May Ex 
parte; May In ve (9) and’ Vishnu Sakharam 
Nagarkay y. Krishnarao Malhar (10) that 


(3 (1884) 12 Q. B. D. 334; 53 L. J. Ch. 6rs; 
50 L. T. 294; 32 W. R. 420; 1 Morrell 2 


(6) (1874) 5 P. C. 516; 30 L. T. 729; 22 W.R.900. 

(7) (1904) A. C. 809; 73 L» J. P. C. 120; ox 
L. T. 541; 20 D. L. R. 774. 

(8) 4 C. W. N. 470. 


(9) | (1884) r2 Q. B. D. 497; 53 L. J. Q. B. 5715 
“50 L. T. 7443 32 W. R. 839; E Morrell 50. 

(ro) rr B, 153; 11 Ind. d 2381 6 Ind. Dec. 
(x. 8) 161; 


- 


in the opposite case, where jurisdiction over 
the subject-matter exists, requiring only to 
beinvoked in the right way,the party who 
invited or allowed the Court to exercise it 
in the wrong way cannot afterwards chal- 
lenge thelegality of theproceedings due to 
his own invitation or neglect. Oneinstance of 
entire diversion of the Court's procedure 
from its course may be given, because it is 
significant in the present connection. In 
Joy Prokash Singh v. Abhoy Kumar Chund 
(ii) claim proceedings without a preced- 
ing attachment were treated as a 
nullity, not’ on any ground such -as 
plaintiff here relies on, but because the 
decree under execution for sale on a mort- 
gage and recognition of a claim would pro 
tanto have deprived the mortgage decree of 
its effect otherwise than in the regular suit 
contemplated by the law. 

It is clear that plaintiffs resort to the 
claim procedure in the present case 
is within neither of these classes of 
exceptions, for it did not result in 
any entire diversion of the course of 
procedure, but only in the selection of 
one of two procedures which were 
available instead of the other; and there 
has been an attempt to give the Court a 
jurisdiction which it did not possess since 
its general power to deal with claims is not 
disputed. It is urged on the latter point 
that reference to its general power is an 
insufficient ground -of decision because 
that power is not general or inherent, 
but derived only from statutory provisions 
and must be exercised only in accordance 
with them; that is, in the event specified 
in O. XXI, r. 58 (i, of an attachment 
having been made. Buta similar objection 
was,it is to be observed, availablein May, 
Ex parte, May In ve (g)and. Vishnu Sakharam 
Nagarkar v. Krishnarao Malhar (xo), al- 
ready referred to, and the fact that statu- 
tory powers were in question was not con- 
sidered, In Angan Lal v. Gudar Mal. (12) 
an order appropriate to a claim petiton 
was no doubt set aside on the ground, 
among others, that there had been no 

attachment. But the facts there were 
pecuiar,since there had been no submiszion 
by both parties to the Court foilowing the 

(11) 1 C. W. N. 701 

(12) ro A. 479; A. W. N, (1888) 189; 6 Ind. 
Dec, (N. S.) 321. 
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claim procedure ‘and the Court entered 
on it in disregard of the  petitioner's 
averments. In fact, cases of mistake 
and acqtiescence such as plaintiff’s must 
be rare, since the absence of an attach- 
ment will seldom be overlooked in the first 
instance or when evidence is adduced 
under r. 59. Butindealing with them it 
must be remembered that, in accordance 
with Sheodhyan v. Bholanath (13) and Stva- 
kolundu Pillai v. Ganapathy Iyer(r4), the 
absence of an attachment will not make 
a Court-sale illegal as between the parties 
to it and persons like plaintiff whose in- 
terest is affected by it; but is merely an 
irregularity, on account of which the sale 
can under O. XXI, r. 9o, on proof of 
substantial injury be set aside on their 
application ; and the reasonis, as the former 
decision explains, that the object of attach- 
ment is only to bring the property under 
the control of the Court in order to prevent 
its alienation, the actual proclamation 
being the notice to the public that the 
sale is to take place. This is so in spite of 
the explicit reference to attachment in 
O. XXI, r. 64, and it is not necessary 
ot possible to regard attachment, where 
it is similarly referred to in O XXI, 
r. 58, as essential to the jurisdiction 
of the Court. For there also the existence 
or absence of a previous prohibition against 
alienation by the judgment-debtor can- 
not affect the Court's power to deal with 
the claim of those who, like plaintiff, have 
notice from the proclamation that their 
rights are in peril; and accordingly, whether 
or no there has been an attachment, they 
are, if they submit the merits of their claims 
to the Court for investigation, equally 
persons against whom an order is passed 
which, under O. XXI, r. 63, will become 
final, if it is not displaced. 

In these circumstances. the conclusion 
‘must be that Art. rr, Schedule I, Limitation 
Act, and O. XXI, r. 63 apply. The appeal 
must, therefore, be dismissed with costs of 
Ioth to 13th respondents. 

Ramesam, J.—I agree and have nothing 
to add. i 

M. C. P, Appeal dismissed. 

ieee 

(13) 21 A. 311; A. W. N. (1899) 84; 9 Ind. Dec. 
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CALCUTTA HIGH COURT. 
LETTERS PATENT ÁPPEAL NO. 64 OF 1920. 
February I, 1922. 
Present :—Sir Asutosh Mookeriee, KI, 
and Mr. Justice Cuming, 
SARAT CHANDRA DE DAS AND ANOTHER 
DEFENDANTS—APPELLANTS 
versus 
TARAPRASANNA BHATTACHARYYA 
AND ANOTHER-—PLAINTIFES—RESPONDENTS., 


Bengal Tenancy Act (VIII of 1885), ss, 
105, 178-—Status of tenant, decision as to— Appeal, 
second, competency of—Fixed rate tenant— 
Acceptance of new tenancy. 


In a proceeding under section 105 of the Bengal 
Tenancy Act a decision upon the question of the 
status of the tenant is liable to be challenged by 
Y o second appeal to the High Court. [p. 438, 
col. 2. 

Jnanada Sundari v. Abdur Rahman, 33 Ind. 
Cas. 148; 43 C. 603; 23 C. L. J. 281; 20 C. W. N. 
428, referred to. 


It is open to a raiyat at a fixed rate of rent to 
accept a new tenancy on new terms, Section 178 
of the Bengal Tenancy Act would not affect the 
validity of such new contract. [p. 439, col. 2.] 


Goluck Chunder Roy v. Sandes, 5 W. R. Act X, 
Rul, 32, relied on. 


Letters Patent Appeal against 
the decision of Mr. Justice Panton, 
dated the 3rd August 1920, in Appeal 


from Appellate Decree No. 1141 of T910, 
against the decree of the Special Judge, 
Mymensingh, dated the r4th February, 
r9ro, affirming that of the Settlement 
Officer, Mymensingh, dated the 2n?3 April 
1916. 


Babu Hira, Lal  |Chakrabariy (for 
Babu XKahkinkar Chakrabzrty), for the 
Appellants,--The defendants are the appel. 
lants. The appeal arises out of proceedings 
under section 105 of the Bengal Tenancy 
Act. The Court of first. instance held that 
the defendant was an occupancy raiyat. On 
appeal the Special Judge held that we were 
entitled to the benefit of section 50 of the 
Rengal Tenancy Act. Against that decision 
the plaintifs appealed to this  Homn'ble. 
Court. Mr. Justice Panton reversed the 
decision of the learned Special Judze and 
upheld that of the First Court. Hence the 
defendants appeal. My points are: (1) No 
appeal lay to this Court. The decision 


d 
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is one settling rent. (2) Panton, J., has 
inteder:d with the findings of fact arrived 
at by the Special Judge. The learned 
Judge refused to settle rent as he found 
that the rent was nctenhancille. Panton, 
Je, 1elied on Upendra Nath Ghose v. Dwarka- 
nath Biswas (1). The kabuliyat does not 
show the inception of the tenancy. It 
merely saysthat he was a tenant previously. 
There is evidence on the record to show that 
same rent was paid for 20 years. 


. [MookERJEE, J.—Look at section 178, 
Bengal Tenancy Act 


- That does not speak of enhancement 
of rent. The question is, whether he was a 
raiyat at fixed rate at the time of the Settle- 
ment. The question is not whether the 
kabuliyai negatives the presumption in my 
favour or not. It merely says that I would 
agree to future enhancement. It does not 
rebut the presumption that I have been 
holding from the time of the Permanent 
Settlement. The case in Upendra Nath 
Ghose v. Dwarkanath Biswas (x) is quite 
distinguishable. 


Babu Birendra Kumar Das, for the Res- 
pondents, was not called upon to reply. 


JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from the 
judgment of Mr. Justice Panton in a proceed- 
ing under section 105 of the Bengal Tenancy 
Act for assessment of fair and equitable 
rent in respect of the land of the disputed 
tenancy. The appellants were recorded as 
occupancy varyats in the Record of Rights. 
Thereupon the landlords-respondents applied 
under section 105 for settlement of fair and 
equitable rent. 'Thetenants contended that 
the entry was erroneous and that they 
were in fact tenants at a fixed rate of rent. 
The Assistant Settlement Officer came to 
the conclusion that, as the defendants had 
failed to prove that they held at the same 
rate of rent for 20 years, they were not 
entitled to the benefit of the presumption 
mentioned in section 50. Upon appeal 
the Special. Judge reversed that decision. 
His conclusion was that, as the rent had 
not been varied for over 20 years, the tenants 





(1) 44 Ind, Cas, 593; 22 C, W. N, 322. 
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were raiyais at a fixed rate of rent. On: 
second appeal to this Court Mr. Justice 
Panton has reversed that decision and has 
restored the decree of the primary Court. 

The judgment of Mr. Justice Panton 
has been attacked on two grounds, namely, 
first, that he had no jurisdiction to hear 
the appeal under section rogA of the Bengal 
Tenancy Act, and, secondly, that the judg- 
ment of the Special Judge could not be 
successfully assailed in second appeal. In 
our opinion, there is no foundation for either 
of these contentions. 

As regards the first point, it is plain that 
the decision of the Special Judge did not 
determine merely the amount of fair and 
equitable rent. It wasin essence a decision 
upon the question of the status of the tenant. 
Such a decision, it is now well settled, is 
liable to be challenged by way of second 
appeal to this Court: Jnanada Sundari v. 
Abdur Rahman (2). 

As regards the second point, the facts 
may be briefly stated. The allegation of 
the tenants is that they held at a uniform 
rate of rent for more than 20 years and were 
consequently entitled to the benefit of the 
presumption mentioned in section 50. The 
Special Judge has found that payment of 
rent at a uniform rate for more than 20 years 
was established and that the tenants: must 
consequently be deemed to be ratyats at a 
fixed rate of rent. This, however, does not 
settle the controversy between the parties. 
It is open to the landlords to rebut tbe 
presumption which arises in favour of the 
defendants, and they contend that the 
presumption is rebutted by the contract 
of tenancy between the parties dated the 
Ist February 1891. This contract recites 
that the tenants had been in occupation 
from before and that at the request: of the 
landlords documents were exchanged between 
them. One of the covenants was expressed 
in the following terms: ‘‘ After the term, 
I shall abide by whatever settlement you 
make after measurement according to the 
rate of rent payable for the land of the 
village and cultivable land." Mr. Justice 
Panton has held that this is a contract 
which entitles the landlords to claim rent 
from the tenants after the expiry of the 
term of thelease at therate of rent payable 


(2) 33 Ind. Cas. 148; 43 C. 603; 23 C. L. J. 2813 
20 C, W. N, 428. P 
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for the cultivable lands of the village. It 
, cannot be disputed that this is the correct 
interpretation of the terms of the contract 
between the parties, and the document so 
interpreted rebuts the presumption men- 
tioned in section 50. This is in accordance 
with the view adopted in the case of Upendra 
Nath Ghose v. Dwarkanath Biswas (x). 

Our attention has finally been invited to 
a finding in the judgment of the Special 
Judge to the effect that the tenants had 
held at the same rate of rent for more than 
20 years; and it has been argued that this 
implies that at the date when the document 
was executed the tenants had already acquir- 
ed the status of ratyats at fixed rates. We do 
not think that this contention is well- 
founded. There is in fact no evidence to 
show that rent had been paid at a uniform 
rate for more than 20 years prior to 1890. 
But even if such evidence had been available, 
it would not have advanced the case of the 
tenants. Assume for the moment that the 
tenants had the status of vavyats at a fixed 
rate of rent in 1890. It was unquestionahly 
open to them to accept a tenancy on new 
terms: Goluck Chunder Roy v. Sandes (3), 
nor would section 178 affect the validity 
of such new contract. 

Our conclusion consequently is, that neither 
of the two grounds urged on behalf of the 
appellants can be supported and the judg- 
ment of Mr. Justice Panton must stand 
confirmed. The appeal is dismissed with 
costs. 

B. N. Appeal dismissed. 
(33 5 W. R, Act X Rul, 32. 


MADRAS HIGH COURT. 
i FULL BENCH. 
SECOND CIVI, APPEALS Nos. 369 AND 370 
OF 1920. 
May 2, 1921. 
Present:—-Sir John Wallis, Krt., Chief Justice, 
Mr. Justice Oldfeld, Mr. Justice Spencer, 
Mr. Justice Kumaraswami Sastri and Mr. 
Justice Ramesam. 
ARUNACHALAM CHETTY AND ANOTHER 
—PLAINTIFFS~-APPELLANTS 
VEVSUS 
PERIASAMI SERVAI AND ANOTHER— 
l DEFENDANTS-— RESPONDENTS. 
Limitation Act {IX of 1908), Sch. I, Arts. 11, 


13, 120— Civil. Procedure Code ( Act. V of 1908), O; 
XXXVIII, v. 11—Excution of decree- Attach 
ment ‘before judgment—Ovdey for sale—Clatm pros 
ceedinys-—Title suit—Limitation. 

Where there is an order in execution for sale of 
property which had been attached before judg- 
ment, the property must be considered as attached 
in execution of the decree, by virtue of o: 
XXXVIII, r. rr, Civil Procedure Code. A suit 
arising out of a claim petition regarding such prop» 
erte is governed by Art. 11 of Schedule I to the 
Limitation Act. [p. 443, col. 1; p. 444, col. 1.] 

(Case-law discussed.) 

Per Wallis, C. f.—Property attached before 
judgment does not become property attached in 
execution ofa decree upon the mere passing ofa 
decree for the plaintiff either within the meaning 
of Art. rr, Limitation Act or of O. XXI, r. 57, 
Civil Procedure Code, but merely enables the 
decree-holder to apply for execution by sale of the 
attached property without a fresh attachment. 


[p. 443, col. 1.] 
Second appeals against the decrees of the 


Court of the Temporary Subordinate Judge, 
Sivaganga, in Appeal Suit Nos. 36 and 
37 of t919, preferred against the decrees 
of the Court of the District Munsif, 
Sivaganga, in Original Suits Nos. 31 and 
33 of 1019. 

ORDER OF REFERENCE TO A FULL 

BENCH. 

Napier, J.—The point that arises in this 
second appeal is one of limitation. The 
suit is one for a declaration that the plain- 
tiffs are entitled to attach the suit prop- 
erties and to bring them to sale in exe- 
cution of a decree. The properties were 
attached om oth May r9i2 in a suit, Origi- 
nal Suit No. 122 of 1912, prior to judgments 
The plaintiffs endeavoured to bring them 
to sale in execution of the decree passed 
in that suit, but the defendants put in claim 
petitions which were allowed. The present 
suit was filed more than a year after the 
order in thee claim petitions. The lower 
Appellate Court held that the suit was barred 
by Art. 13 of the Limitation Act. Hence 
this appeal. It has not been contended 
before us that Art. 13 applies, but it is 
urged by the appellants that Art. 120 ap- 
plies, while the respondents rely on Art. 
II. Article Ix is as follows :—“....on an 
objection made to the attachment of prop- 
erty. attached in execution of a decree.’ 
Clearly, the words, if strictly applied, do 
not cover the present case, but it can be ar- 
gued that the descriptive words are only 
intended to indicate the class of orders 
and that, as such orders are made. against 
attacument betore judgment by virtue’ of 
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O. XXXVI, r. 8, of the Civil Procedure 
Code the Article should be read accordingly. 
Additional force is given to this argument 
by the provisions of O. XOCXVITI, r. x1, 
foritis certainly arguable that r. Ir oper- 
ates to make the attachment one in exe- 
cution of a decree. In Second Appeal 
No. 194 of 1920 a Bench has decided other- 
wise, but, with respect, I cannot appreciate 
the reasons of the decision. If the Court 


had held tbat neither under the Code of. 


1877 nor under the present Code could 
either Art. xr of the old Limitation 
Act or Art. ix of the present Act apply, 
I could understand that view, but thelearn- 
ed Judges seem to think that where spe- 
cific sections of the Code are mentioned, 
as in Art. rr ot the old Act, the application 
may be made, but where the words “in 
execution of a decree” are used it cannot 
be done. With deference, the Court ovet- 
looks the fact that section 487 of the Code 
which applies the procedure of the claim 
sections is not included among the sections 
referred to iu Art. Iz, so that the 
position under the old Act instead of being 
^ Stronger seems to me to be weaker, for sec- 
tions 281, 282 and 283 set out in Art. IT are 
all ancillary to section 278 which referes to 
property attached in execution of a decree. 
It seems to me easier to give a wide meaning 
to words than to include sections mot 
enumerated in the Art. It is curious that 
there are no réported cases under the old 
Act or Code on the point, but Iam informed 
be one of my colleagues who has long ex- 
perience in claim petitions that Art. JI 
has always been applied under the old Cede 
_ .to claims in execution in respect of property 
attached before judgment, doubtlessin view 
oísections 487 and 490. I may point out 
that the Full Bench in Yarlagadda Malli- 
khavjmna Prasada Naidu ^v. Matlapalls 
Virayya (x) have given an extended mean- 
ing to the word ''investigated " in O. 
XXXVIII, r. 8, following the policy aud 
intention of the Code rather than the ac- 
tual words and it may be possible to do 
so with referente to Art. xi of the Limi- 
tation Act, for it has been laid down that 
the Code and the Limitation Act must be 
fead and construed together. I do not 
feel prepared to go so far myself in view of 

(1i) 47 Ind. Cas. 1000 ; 41 M 849; 24 M. L. T. 


134; 35 M. L. J. 231 ; 8 L. W. £97; (1918) M. W. 
N. 699 (E. By), 
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the decision above referred to, but I think 
that the question is one which does require . 
an authoritative ruling as early as possi- 
ble now that it has been raised. There 
is, of - course, nothing in principle distin- 
guishing claims in execution proceedings to 
property attached before judgment from 
claims to property attached after tudgment, 
I, therefore, think it advisable to refer to 
a Ful Bench the following question :— 
Dees Art. 11 of the Limitation Act apply 
to uits arising out of claim petitions regard- 
ing property attached before judgment? 
If not, does Art. 13 or Art. 120 apply? 
Krishnan, J.—The question we have 
to consider in these cases is what Article of 
the Limitation Act applies to suits by de- 
feated claimants under O. XXI, r. 63, 
to contest orders passed on claim petitions 
with reference to property attached before 
judgment. It was recently ruled by a 
Full Bench in Yavrlagadda Mallikharjuna 
Prasada Naidu v. Maliapald Virayys 
(x) overruling the contrary view taken in 
the case reported on page 23 of the same 
Volume [Ramanamna v. Rathala Kamaraya 
(2] that rules 58 to 63 applied to cases 
ot attachment before judgment also. Now, 
the question is what is the limitation ap- 
plicable to such suits, a question which was 
not directly decided by the Full Bench. 
The Munsif applied Art. ix and that 
is supported by the respondent before 
us. The Subordinate Judge applied Art. 
13 but the appellant argues that neither 
Art. 11 nor Art.13 applies but that only 
In support 
of his contention the appellant has reterred 
us to a recent ruling of Oldfield and Sesha- 
giri Ayyar, JJ., in Second AppealNo. 194. 
of 1920 still unreported and it certainly 
supportshim. That decision, however, leads 
to the manifest anomaly of allowing 6 years 
to a defeated claimant when the attach- 
ment is one before judgment, whreas in 
all other cases the one year rule under Art. 
Ir wil apply. No good reason has been 
shown why such a distinction should have 
been made by the Legislature ; infact, the 
learned Judges think that it is a case of over- 
sight made per in curiam by Legislature. But 
before we attribute mistakes to Legislature, 
we.must, I think, be fully satisfied that 
the language of tbe particular enactment 


(2) 39 Ind. Cas, 863; 41 M. 23; 5 L. W. 704, 


Vol. LXX] 


INDIAN CASES. 441 
ARUNACHALAM CHETTY y. PERIASAMI SERVAI, . 
cannot possibly be construed so as to avoid rules by a High Court may introduce 


doing so. The learned Chief Justice has 
pointed out in his judgment in the Full 
Bench case above referred to that “ the 
general policy of the law is that questions 
of title raised by claims against attachments 
before or after judgment should be prompt- 
ly disposed of." In view of this obser- 
vation and of the anomaly I have pointed 
out above, I think, with all respect, that 
the view taken in Second Appeal No. 194 
of 1920 should he re-considered. and I agree 
with my learned brother's proposal to refer 
the question to the Full Bench tc have an 
authoritative ruling on it. The learned 
Judges in Second Appeal No. r94 of 1920 
consider that the language of Art. II 
is altogether inapplicable to cases of prop- 
erty attached before judgment, as it speaks 
of property “attached in execution 
of a decree." Though this may appear 
to be so at first sight, it seems to me that 
the effect of O. XXXVITI, r. 8, as ex- 
plained by the Full Bench, is to bring prop- 
erty attached before judgment within 
the purview of rr. 58 to 65 of OO, XXI 
and thus within the expression '' property 
attached in execution of a decree " which 
is the very expression used in rule 58. "The 
learned Judges concede that Art. xr, as it 
stood under the repealed Act IX of 1877, 
covered suits referring to property attached 
before judgment, for that Art. expressly 
referred to orders under sections 280 
to 282 of the old Code, and section 487 
corresponding to O. XXXVIII, r. 8 
made the order on a claim petition in a 
case of attachment before judgment one 
under one of those sections. If this view 
is correct, as I respectfully think it is, it 
seems to me easy to hold that the words 
of Art. rr (x) refer to allorders under rules 
60 to. 62 and do not exclude such orders 
when passed in cases of attachment before 
judgment. I do not think the change of 
language wasintended to alter the scope of 
the Article in any way, but was really due to 
the fact that provisions in sections 280 to 
282 of the old Code were not enacted in 
the body of the present Code, but were rele- 
gated to the rules which were declared to 
be subject to alteration by the High 
Courts in section 122 of the Code. 
If the rules were referred to by number 
iu the Article an alteration in the 


a difficulty. The use of the compen- 
dious expression “ property attached in 
execution of a decree" in Art. rr instead 
of referring to the rr. 60 to 62 themselves 
seems to be intended to avoid this difficulty 
and not to any intention to alter its scope. 
I think, therefore, the words '' property 
attached in execution of a decree ” includes 
property attached before judgment as well. 
I am, therefore, inclined to the opinion 
that Art. rr applies to the present suit 
and not Art. r20, but as the question is 
referred to the Full Bench I need not come 
to any. decision on it. 

1 may add that I agree with the view 
expressed in Second Appeal No. 194 of 
1920 that Art. 13 is inapplicable for the 
reasons stated in it and that besides the 
case referred to in it, Sivarama v. Subra- 
manya (3), the rulings in Ayyasamt v. Smiva 
(4) and Narasimma vw. Appalacharlu (5) 
are to the same effect. 

I agree to the order proposed by mv 
learned brother. 





Messrs. T. R. Ramachandara Atyar and 
N. A. Krishna Aiyar, for the Appellants. 

Mr. A. V. K. Krishna Menon, for the 
Respoadents. 


OPINION. 

Wallis, C. J.—'The scope of the claim 
proceedings sections has recently been 
considered by the Full Benches at 
this Court in Yarlagadda Mallikharjuna 


Prasada Nadu v. Mattapalli Vivayya (1), 
Macht Raju Venkatarvatnam | v. Vadrezu 
Ranganayakamma (6) and Ramaswami 
Chettiar v, Mallappa Reddiar (7). In 
all these cases it has been pointed 
out that the object of these sections is 
to secure the speedy settlement of ques. 
tions of title raised by attachements, as 
explained by the Judicial Committee in 
Sardhari Lal v. Ambika Pershad (8), and 


(3) 9 M. 57; 9 Ind. Jur. 385; 3 Ind. Dec. (N. s.) 
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(4) 8M. 82; 3 Ind. Dec. (N. S.) 57. . 

(5) 12 M. 294; 4 Ind. Dec. (N. S.) 554. 

(6) 48 Ind. Cas. 270; 41 M. 985; (1918) M. W. 
N. 599; 24 M. L. T. 197; 81. W. 292; 35 M. L. J. 
335 (F. B.) 

59 Ind. Cas. 947 (1920) M. W. N. 522: 
43 M. 760; 39 M. L. J. 350; 28 M. L. T. 170; 12 
L. W 475 (P. B. i 

(8) 15 C. 5215151, A. 123; 5 Sar. P.C. J. 172 ; 

12 Ind. Jur. 210; 7 Ind. Dec, (N. $) 931 (P. C} ` 
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in.the last of these cases attention was drawn 
to, the. fact that in claim proceedings. the 
release under rule 60 of the property at- 
tached or the disallowance under rule 61 of 
the.claim is made to depend not on title but 
on possession at. the date of attachment, 
the question of title being left to be inves- 
tigated. in the suit which the unsuccessful 
party is bound to bring within the pres- 
cribed period on pain of losing all his rights. 
It is by this suit or the failure to institute 
it that the speedy settlement ofthe ques- 
tions of title is secured and all that the order 
on the claim petition does beyond raising or 
confirming the attachment is to decide 
which party is to sue on painof losing his 
rights. Section 246 of the. Code of 1859 
expressly provided as regards attachments 
before and after decree that the suit 
was to be brought within the short period. 
of one, yeat, and this did not cease to be 
any the less a cardinal and most essential 
feature of this procedure when in the sup- 
posed interests of uniformity the period of 
one year was omitted from the Code and. 
transferred to the Limitation Act of 187r. 
It is not disputed that tlie period of one 
. year continved to be prescribed by the 
Limitation Acts of 1871 and 1877 and the 
suggestion that in the Limitation Act of 
rgo8 the Legislature consciously intended 
to make an alteration as regards orders 


on claims as to attachments before decree. 


and to allow the unsuccessful party six 
years to sue under Art. 120 instead of one 
year under Art. xx is prima facie most 
unlikely, seeing that the effect of the alter- 
ation is to defeat what has always been 
the essential feature of this procedure, the 
speedy settlement of titles. It is also 
clear that the occasion ofthe change made 
in.r908 in the terms of Art. II was the 
repeal of the sections of the old Code referred 
to in the Art. as it stood in the Act 
of 1877 and that no argument in favour of 
an intended alteration in the substance of 
the Art. can be based on the fact ‘that 
the Legislature did not merely substitute 
for the repealed sections a reference to the 
corresponding mle of O. XXI. of the 
new Code, as it was a sufficient reason for 
not adopting that course that under the new 
Code numbering of the rules as well as the 
rules themselves are made subject to alter- 
ation by:each of the High Courts in the exer- 
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cise of its rule-making power. There: 
is, therefore, no apparent reason to-suppose- 
that the Legislature intended to alter the: 
law so as, in the case of the claims. arising: 
out of attachments before judgment, to give- 
the unsuccesful party six years in which. 
to sue; and, as attachment is the first 
Step in execution and the effect of the; 
provisions as regards attacament. before- 
judgment is in exceptional cases to allow. 
that step to be taken without waiting for 
the decree, I was at first disposed to think. 
that even an attachment before judgment 
might be regarded as an attachment “ in. 
execution.of a decree " within the meaning of 
the new Art., seeing that it is a step taken 

urely for purposes of execution and that. 
we should best give effect to the real. inten-- 
tion of the Legislature by so holding. On 
& further consideration: of the subject I 
think that such a construction is inadmissi-- . 
ble in view of the fact that section 246: 
of the Code of 1859 referred to property: 
'" which may have been attached in execu- 
tion of a decree or under any order for attach- 
ment passed before judgment" and that 
section 86, which has been reproduced. in 
the subsequent Codes and now appears- 
as O. XXXVII, r. ^, provided. that 
claims to property attached before judgment 
should be investigated in the same manner 
as claims toproperty attached in execution. 
of a decree. As it is well settled that the 
Limitation Act and the Ccde are to be read. 
together, I have reluctantly come to the ` 
conclusion that we should not be justified 
in laying down generally that pronerty 
attached before judgment is attached. 
“in execution of a decree” within the. 
meaning of the present Art. II. 

It then becomes necessary to consider. 
cases in which the claim to property attached. 
before judgment is put in after decree, 
or even, as in the present case, after sale 
has been:ordered in execution. As already: 
observed, an attachment before judgment: 
in default of security being given is. always: 
a step taken with a view to execution ;. 
ithas the same effect as an attachment 
after decree, which is the first order to be. 
obtained in execution; and like such an 
attachment enures until further orders of. 
the Court (see ScheduleI, App. F No. 7 and: 
App. E No. 8) O. XXI r. 57 deals with prop. 
erty " under attachment in execution of a. 


Vol LXX] 


INDIAN CASES. 


443 


ARUNACHALAM CHETTY 9. PERIASAMI SERVAL. . 


decree," butthrowsnolight on the present 
question, as it merely provides for the dis- 
missal for default of an application for 
execution and for the attachment ceasing 
on such dismissal. Order XXXVIII, r. TI, 
is more in point, and provides in effect that 
when an attachment before judgment con- 
tinues in force after a decree for the plain- 
tiff, it shall not be necessary on an appli- 
cation for execution to apply for a re- 
attachment. This provision does not, in 
my opinion, enable us to say that property 
attached before judgment becomes prop- 
erty attached in execution of a decree 
üpon the mere passing of a decree for 
the plaintiff, either within the meaning of 
Art. 1r of the Limitation Act or of O. XXI, 
t. 57, already mentioned, as execution may 
never be applied for, but merely enables 
the decree-holder to apply for execution 
by sale of the attached property without a 
fresh attachment. Where, however, as in 
the present case, there is an order in exe- 
cution for the sale of the attached prop- 
erty, that order appears to me to proceed 
upon the footing that the property is to 
be considered as attached in execution by 
virtue of r. Ix, and I think a claim put 
in after that order may properly be regarded 
as a claim to property attached in execu- 
tion of a decree within the meaning of 
Art. rr and would answer the reference 
accordingly, merely adding cases not govern- 
ed by .Art. rr must be governed by Art. 
120, as it has not been seriously argued 
tbot Art. I3 is applicable. 


. Even so, the result of the changes intro- 
duced in the Limitation Act of 1908 is to 
leave the law on this subject in a very un- 
satisfactory state. The whole object of 
the summary claim procedure is frustrated 
when a period of six years is a'lowed under 
Art. 120 for questioning an order on a 
claim petition, and I think that the matter 
stould be set right by the legislature at 
the earliest opportunity. 

Oldfield, J.—I agree. 





Spencer, J.—The whole object and aim 
of attachments before judgment is to pre- 
vent property being put out of the reach 
of creditors in the interval which must 
elapse between such attachment and 
the passing of a decree. As observed by 





the Privy Council in Mott Lal v. Karrabuldin 
(9), '" Attachment only prevents aliena- 
tion, it does not confer title.” 

I conceive that it was with this object 
in view that section 64 of the Code of. Civil 
Procedure (corresponding to section 276 
of the Code of 1882) was enacted, making 
any private transfer or delivery of property 
attached void as against all claims en- 
forceable under the attachment. The section 
only restricts transfers being made by 
or in favour of defendants. Attachment 
ceases automatically upon the connected 
petition being dismissed. (See O. XXI, 
r. 57). 

When property is attached before judg- 
ment, there is no disturbance at this stage 
of the possession of person other than 
the debtor-defendant, for O. XX XVIII, 
r. 7, declares that attachment is to be 
made in the manner provided for the 
attachment of property in execution 
of a decree, which means that the 
person in possession of moveable property 
attached, other than the judgment-debtor, 
is prohibited under O. XXI, r. 46, from 
giving it over to the  judgment-debtor 
(who may be termed the debtor-defendant 
before the decree is passed) and that the 
debtor-defendant, if the property is immove- 
able, is prohibited under O. XXI, r. 54, 


from transferring or charging the  prop- 
erty, and -other persons are prohibited, 
from benefiting by any such transfer or 


charge. 

There is no cccasion then for third parties 
to object to attachment made before judg- 
ment, as they create no rights and disturb 
no third party's possession. Order XX XVIII, 
r. IO, expressly, saves the rights, existing 
prior to the attachment, of persons who 
are not parties to the suit. They are not 
prohibited from making transfers bet- 
ween themselves. If, as the result of the 
trial, the suit is dismissed, the attachment 
has by the provision in O. XXXVIII, 
r. 9, to be forthwith withdrawn. If, on 
the other hand, a decree is passed and an 
attempt is made to execute it, what was 
an attachment before judgment becomes 
in effect an attachment in execution of a 


(9) 25 C. 179 at p. 1851 24 I. A. 170; 1 C. W. N. 
639; 7 Sar P, C. J. 222: 13 Ind. Dec. (e, 3.) 121 
(P. C.). 
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declares that no re-attachment is necessary. 
As attachment is the first step in the exe- 
cution of all -decrees against property, 
just as sale-or delivery of property is the 
last step, the effect of this provision is 
that execution is made to date back to the 
first attachment which was before judgment. 
O. XX XVIII, rule8, which directs that in- 
vestigation into claims preferred to property 
attached before judgment shall be made in the 
same manner as if it was attached after judg- 
mentisanother indication that for all pur- 


poses an attachment before judgment was | 


intended to be treated as if it was made 
after judgment. 


In Civil Miscellanious Second Appeal 
No. 21 of 1920 Abdur Rahim and Sada- 
siva Iyer, JJ., held that a claim to property 
attached before- judgment was a matter 
arising in execution of a decree falling 
under section 47 of the Civil Procedure 
Code. 

In the appeals before us the claims pre- 
ferred by the first defendant in each suit 
were put in after the properties were brought 
to sale in the executicn proceedings. I 
find no difficulty in classing such a claim 
under the heading of ‘‘aclaim preferred 
to oos a property attached in 
execution of a decree," which are the words 
of Art. x1 of the First Schedule, Indian Limi- 
tation Act. At the time when the claim 
was made, there was a decree, the decree 
was being executed, and the property had 
been attached in a manner which the law 
declares to be sufficient. 

As the suits which were subsequeutly 
filed to establish rights denigd to the plain- 
tiff. by the orders passed on the claim 
petitions were not instituted witnin one 
year of the date of the orders, they were 
rightly dismissed. An instdnce ef an ob- 
jection being raised to attachment or a 
claim being preferred before the passing 
of a decree and the commencement of exe- 
cution proceedings has not occurred in the 
present case, and, as I have endeavoured 
io show, is not likely to occur in other 
cases. No opinion need be expressed on 
hypothetical cases. The first question re- 
ferred tothe Full Bench may be answered 
in the affirmative and the alternative 


question in the negative. 


` Droa 


I concede that it is desirable that Art. 
II should be made clearer by adding the 
words “before judgment or” between 
the words “ property " and “in execu- 
tion of a decree ". 


Kumaraswami Sastri, J.—I agree. 
Ramesam, J. —1 agree. 


V. N.V. Order accordingly. 


ALLAHABAD HIGH COURT. 

SECOND Civit APPEAL No, g18 OF 1917. 
July 18, 1619. 
Present ;— Justice Sir P. C. Banerji, Kr., 

and Mr. J'ustice Wallach. 
" MAHABIR PRASAD AND ANOTHER— 

PLAINTIFFS—APPELLANTS 

| UerSUS 
BASANT LAL AND OTHERS—DEFENDAN'TS 
— RESPONDENTS, 


_Morigage—Sale by morigagee of his rights—Con- 
sideration, part of, unpaid—Mutation still in ven- 
dors name—Decree by Revenue Court for profits 
in vendor's favour—Suit by mnorigagcr for declur- 
ing decrec unlawful, whether maintainable, i 


A mortgagee of certain land sold his rights 
therein but did not deliver possession to the vendee 
as some of the purchase-money remained unpaid. 
The mortgagor obtained a decree for redemption 
against the vendee. The mortgagee, however 
who had not caused mutation of names to be made 
in the revenue papers brought a suit for profits 
of the land and obtained and realised the decree, 
The mortgagor then brought a suit for a declara- 
tion that the mortgagee obtained the decree for 
profits unlawfully and fcr damages: 

Held, that the suit was not maintainable, as the 
mortgagee not having delivered possession to the 
vendee and his name being borne on the revenue 


r 


' registers was entitled to the decree for profits. 


Second. appeal from a decree of the 
Additional Judge, Moradabad, modifying 
that of.tbe Munsif, Biinor. : on 


` 
ne 
a 
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Mr. M. L. Agarwala, for the Appellants. 

Mr. Haribans Sahai, for the Respondents. 

JUDGMENT.—The learned Judge of the 
lower Appellate Court has not correctly 
conceived the facts of the case, but we 
aave gone into those facts and are of opinion 
that the plaintiffs suit was rightly 
dismissed by the Court of first instance 
and the lower Appellate Court's decree was 
a right decree. The facts which are some- 
what complicated are these:—In 1875 a 
nineteen biswa share in Mauza Hatampur 
was mortgaged by one Haider Baksh to 
four persons, namely, Har Sarup, Kishen 
Lal, Chiranji Lal and Shambu Nath. "The 
defendant, Basant Lal, is the son of Har 
Sarup. The plaintiffs, Mahabir Prasad and 
Hira Lal, purchased the rights of some of 
the representatives of the mortgagor from 
those persons. Basant Lal transferred some 
of his rights to his wife, Musammat Rupdei, 
the second defendant, and both of them 
on the 6th of September 1907 executed 
a sale-deed in respect of a portion of the nine- 
teen biswa in favour of Kishori Lal andSundar 
Lal, defendants. Part of the consideration 
for the sale was left with the vendees 
for payment to the creditors of the vendors, 
Payment not having been made to the cre- 
ditors and the creditors having realised 
their money from Basant Lal, he and his 
wife brought a suit in 1911 against Kishori 
Lal and Sundar Lal for unpaid purchase- 
money and damages and obtained a decree 
for the unpaid purchase-money on the 23rd 
of June igrir. The decree so obtained 
. was discharged on the 22nd of February 
` I9gr3. On the rsth of August iIgrr the 
present plaintiffs made a deposit under 
section 83 of the Transfer of Property Act 
of a sum of money which they alleged to be 
due under the mortgage and to be payable 
to Basant Lal and his wife and the two 
purchasers from them. There was some 
dispute as to which of these defendants 
was entitled to the money deposited 
and the Court, therefore, refused to make 
any payment. Thereupon the plaintiffs 
withdrew the money from Court and stbse- 
yuently brought a suit for redemption of 
the mortgage and obtained a decree against 
Kishori Lal and Sundar Lal. They had 
made Basant Lal and Musammat Rupdei 
detendants to the redemption suit but with- 


- Otew it as against them and the suit was- 
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dismissed as against those two persons. It 
appears that of the two plaintiffs the first 
plaintiff, Mahabir Prasad, is also lembardar 
of the village. Basant Lal and Rupdei, 
whose names continued to be recorded 
in the revenue papers and who had not 
caused mutation of names to be effected 
in favour of their vendees, by reason of 
a portion of the consideration for the sale 
not having been paid, brought suits 
for profits against Mahabir Prasad 
as lambardar for the years 1319 and 1320 
Fash, They obtained decrees against 
him, and it is stated that they realised the 
amounts of the decrees for profits. After 
this the present suit was instituted and 
the prayer in the plaint was as follows :— 
“It may be declared that defendants 
Nos. rand 2 obtained the decrees, dated the 
18th January 1913 and rath October 1915, 
for profits of 1319 Fasli and 1320 Fasli 
without any right and recovered the amounts 
of the decrees for the profits of the aforesaid 
years from the plaintifs unlawfully 
and Rs. 790 piincipaland interest as damazes 
and costs ol the suitand pendente lite and 
future interest may be awarded to the 
plaintiffs against the defendants Nos. r 
and 2 or such defendant as may be found 
responsible for it." The main ground 
of the plaintiffs’ claim was that, as they had 
deposited the  -mortgage-money on the 
ISth of August 1911, they were entitled 
to the profits for which the decrees obtain- 
ed by the defendants Nos. r and 2 from 
the Revenue Court were passed. Iu- 
cidentally in the plaint they stated that 
those defendants had sold their interests 
in the mortgagéd property to the other 
two defendants, but it seems that the real 
ground of their claim was that they depo- 
sited the mortgage-money, and were, there- 
fore, entitled to the profits for the two vears 
mentioned above. This claim was dis- 
missed by the Court of first instance 
and the decree of that Court was affirmed 
by the lower Appellate Court. We think 
that on the ground upon which the suit 
was brought, the claim could not be support- 
ed. During the yearsin question the mort. 
gage had not been redeemed as against 
the defendants Nos. 1 and 2. They had 
nct delivered possession to their vendees 
by reason of thelatter not having paid the 
whole of. the -purchase-money. Theis 
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“ names were recorded in‘the revenue papers in 


the years 1319 and 1320 Fash, and, there- 


fore, they were entitled to profits for those 
. years. 


The learned Counsel for the appel- 
lant has ingeniously argued that the 
suit must be deemed to be a suit under 
section 201 (3) of the Agra Tenancy Act. 

` We do not agree with this contention, first- 


: ly, because the suit has not been brought 
solely by the defeated defendant in the 
suits for profits, and, secondly, because 


“this. is not a suit for a declaration that the 
„plaintiffs had no interest in the property 


: during the years for which they claimed 


profits. The real claim in the present 
case is to get back the money which the 


. plaintiffs have paid under the decrees for 


profits. The decrees when passed were 


- tight decrees in view of the fact that the 


names of the defendants Nos. 1 and 2 were 
recorded in the revenue papers in the years 
1319 and 1320 Fasli and they were, there- 
fore, entitled to claim profits for those years. 


It is admitted that, subsequently to the 
passing of the 


decree for redemption, 
the names of the defendants Nos. 1 and 2 


have been removed form the revenue 


“record, but during the years in question 
records 


their names were borne on those 
and the decrees for profits were, therefore, 


properly passed in their favour. The suit 
as brought was not, in our opinion, main- 
tainable and was rightly dismissed. We 


dismiss the appeal with costs. 
N.K. Appeal dismissed. 
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MADRAS SIGH COURT. 
SECOND CIVIL APPEAL No. 58 OF 1920. 
April 24, 1922. 

Present :—Mr. Justice Phillips and 
Mr, Justice Ramesam. 

V. RANGANATHA RAO-—PLAINTIFE—- 

"APPELLANT 
versus 
RAMA PANDITHAR AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Cause of action— Alienation by Hindu widow— 


' Suit to set aside alienalion—-Dismissal on ground of 
want of ttle—Title established im 


subsequent 


. litigation— Limitation, fresh start of— Limitation 


Li 


Act (1X of 1905), s. 9, Sch. I, Art. 141. 
Limitation when it once begins to run cannot 


„stop running except in the particular exception 
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mentioned in section 9 of 
447, col. 2.] 

Soni Ram v. Kanhaiya Lal, 19 Ind. Cas. 291; 
35 A. 227; 13 M. L. T. 437; 17 C. W. N. 605; II 
A. L. J. 389; (1913) M. W. N. 470; 17 C. L. J. 488: 
15 Bom. L. R. 489; 25 M. L. J. 1315; 40 I. A. 74 
(P. C), Secretary of State for India v. Zemindarani 
of Vegayammapeta, 59 Ind. Cas. 98:12 L. W. 
334, relied upon. 

During the lifetime of a Hindu widow one 4 sued 
to set aside an alicnation made by her. His 
suit was dismissed on the ground that the nearest 
‘heir was not 4 but B. After the death of the 
widow, B sued to recover the properties, but his 
suit was dismissed on the ground that he was not 
the heir, his title being based on an alleged adoption 
which was held not proved. C, who was the heir 
of A, then sued to recover the properties more 
than twelve years after the death of the widow, 
but within twelve years from the dismissal of B's 
‘suit : 

Held, (1) that the dismissal of B's suit did not 
furnish C with a fresh cause of action; 

(2) that limitation having commenced to run 
on the death ot the widow, C's suit was barred by 
time. 

Rance Surno | Moyee v. Shooshee  Mokhee 
Burmonia, 12 M. I. A. 244; 2 B. L. R. (P. C.) 
10; II W. R. (P. C} 5;2 Sar. P. C. J. 424; 
20 E. R. 331; 2 Suth. P. C. J. 173, Muthu- 
veerappa Chetty v. Adthappa Chetty, 59 Ind. 
Cas. 472; 39 M. L. J. 312; 12 L. W. 240; (1920) 
"M. W. N. 505; 43 M. 845, Kartar Singh v. Bhagat 
Singh, 64 Ind. Cas. 454; 2 L. 320; 4 U. P.L. R.L) 
25, Lakhan Chunder Sen v. Madhusudan Sen, 
35 C. 209; 7 C. L. J. 59; 3 M. L. T. 90; 12 C. W. N. 
326, Nrityamont Dassi v. Lakhan Chunder Sen, 
33 Ind, Cas. 452; 43 C. 660; 20 C. W. N. 522; 30 M. 
L. J. 529; (1916) r M. W. N. 332:3 L. W 47154 
18 Bom L. R. 418; 24C. L. J. i; 20 M. L. T. 10 
( c), Kuppuswami Chettiar v. Rojagopala Iyer, 
7oInd. Cas. 324; 42 M. L. J. 303; 15 L. W. 348; (1922) 
M. W. N. 113; 45 M. 466; (1922) A. I. R. (MJ) 79, 
Hemendra Mohan Khashnabis v. Noresh Chandra 
Bhattachajee, 62.Ind. Cas. 418; 25 C. W. N. 376; 
33 C. I. J. 260, Maharaja of Darbhanga v. 
Homeshvar Singh, 59 Ind. Cas. 636; 30 M. L. T. 
189; r P. L. T. 731; 19 A. L. J. 26; 40 M. L. J. I; 
(1921) M. W.N. 21; 33 C. L. J. 109; 25 C. W. N: 
337; 13 L. W. 546; 6 P. L. J. 132; 23 Bom, L. R, 
721: 48 I. A. 17 distinguished, 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Tanjore, in O. S. No. 41 of Toto 
(O. S. No. 37 of I9r9, on the file of the 
Subordinate Judge’s Court, Kumbakonam, 

Mr. T. V. Vencatrama Atyar, for the 
Appellant. l 

Mr. P. Narayanamurili, for the Respon» 
dents. 


JUDGMENT.—This 


e Limitation Act. [p. 


appeal arises out 


_of a suit brought by a reversioner to recover 


possession .of the properties alienated by 
the widows of the last male owner. The 


second of the widows died in 1897 when the 


Vol. LXX] 
RANGANATHA RAO 7, RAMA PANDITHAR. 


cause of action for the present suit accrued 
(vide Art. i41 of the Limitation Act). 
The present suit was tiled on 31st March 
191g. The Court below held that the suit 
was barred by limitation. It appears that 
one Narayana Rao whose heir the present 
plaintiff is and who was the reversioner 
on the date of the death of the widow, had, 
during the lifetime of the widow, filed 
a suit for setting aside the alienation 
and in that suit it was held that the suit 
was not maintainable because it appeared 
that he was not the nearest heir but another, 
namely, one Balusami Pandithar. In 1909 
Baiusami Pandithar filed a suit Original 
suit No. 3 of 1909, for recovering the pos- 
session of the properties, but it was found 
that he was not a reversioner at all, as his 
title rested on an alleged adoption which 
was found not to be true in the case. ‘Lhis 
decision was given in 1916. 

Ít is now contended betore us that neither. 
Narayana Rao nor the plaintiff could file 
a suit for possession prior to 1916 when it 
was found that Balusami was not a rever- 
sioner at all, and that, therefore, it must 
be considered that the present plaintiff had 
a fresh cause of action in 1916. In support 
of the appellant's contenuon the following 
- cases are relied on. Kanee Surno Movyee 
v. Shooshee Mokhee Burmonia (1) followed 
in Mutnuveerappa Chetty 
Chetty (2), Kartar Singh v. Bhagat Singh 
(3); Lakhan Chunaer Sen v. Madhu- 
sudan Sen (4), aftirmed by the Privy Council 
in Nrityamont Dassi v. Lakhan 
Sen (5) and explained in Kuppuswami 
Chettiar v. Kajagopala dyer (6). ìn each 
of these cases it appears that the right of 
the plaintilt was at one time satisfied, but 
afterwards, on account of some other pro» 
ceeding, the satistaction was cancelled and 

(1) 12 M. I. A. 244; 2 B. L. R. (P. C.) 103 


II W. K. (P. C.) 5; 2 Sar. P. C. J. 424; 20 E. R 
331; 2 Suth. P. C. J. 173. 

(2) 59 Ind. Cas, 472; 39 M. Ln. J. 312; 12 L. W. 
240; (1920) M. W. N. 505; 43 M. 845. 
ai 94 Ind, Cas. 454; 2 L. 320; 4 U. P. L. R. 


) 25. 
4) 35 C. 209; C. L. J. 595; 3 M. L. T. go; 
d W. N. 326. g J = S 4 

(5) 33 Ind. Cas. 452; 43 C. 660; 20 C. W, N. 
523; 30 M. L. J. 529; (1910) I M. W. N. 332; 3 
L. W. 471;15 Bom. L. R, 4185; 24 C. L. J. 1; 20 
M. L. T. xo (P. CA 

(6) 70 Ind. Cas. 324; 42 M. L. J. 303; 15 Ie; 
W. 3481 (1922) M. W. N. 113 45 M. 466; (1922) A. 

; Ry (ML). 79. : 
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& 
he was relegated back to his original rights 
and he had to bring a suit in which it was 
held that there was a suspension of the cause 
of action during the period during which 
his rights were satisfied and that a fresh 
cause of action accrued to the plaintiff 
It is unnecessary to consider these decisions, 
for, in the present case it cannot be said that 
at any time the plaintif's right was satisfied 
and that on account of the annulment of. 
the satisfaction, a fresh cause of action 
arose. These cases therefore, cannot help 
the appellant. . < 

Another case relied on by the appellant 
is Hemendra Mohan Khashnabis v. Noresh 
ChandraBhattacharjee (7). The facts as stated 
in the report are not quite intelligible, but 
it is clear that in that case the expressicn 
of opinion in the suit of the second mort- 
gage was for some reason considered to 
have modified the decree in the suit of the 
then mortgagee. ‘he facts are intelligible 
only on such a footing. Therefore, this 
case does not help the appellant. The last 
case relied on is Maharaja of Darbhanga 
v. Homeshvar Singh (8). That case turr- | 
upon when the right to apply for executior. 
under Art. 18r first accrued and cannot 
help the appellants. The decision in Song 
Ram v. Kanhaiya Lal (0) is an authority 
for the proposition that limitation when 
it once begins to run cannot stop running 
except in the particular exception mentioned 
in section 9 of the Limitation Act. ‘Lhis 
view was also adopted in this Court by a 
Full Bench of three Judges in the Letters 
Patent Appeal reported as Secretary of 
State jor 1ndia N. Zemindaram cf V egayam- 
mapeia Dol, It is not even clear that 
the plaintiff could not bring a suit until 
the judgment of 1916 was delivered, 
If the plaintiff concedes that the decision 
in Original Suit No. 56 of 1504 is ves judi- 
caía ageinst him so far as the defendants 


(7) 62 Ind. Cas. 418; 25 C. W. N. 376; 33 C. 


L. J. 260. 

(B) 59 Ind. Cas. 635; 30 M. L. T. 89; 1 P. L. T 
731; 19 A. L. J. 26; 40 M, L. J. 1; (1921) M. W. N. 
21; 33 C. L. J. 109; 25 C. W. N. 337; 13 L. W. 546; 
6 F.L.]. 132; 23 Bom. L.R. 721; 45 I. A. 17 (P. C.). 

(9) 19 ind. Cas. 291; 35 A. 227; 13 M. L. T, 
437; 17 C. W. N. 605; 11 A. L. T. 389; (1913; M, 
W. N. 479; 17 C. L. J. 4£8; 15 Bom. L. R. 465; 
25 M. L. J. 131; gol. A. 74 (P. C). : 
. (xo) 59 Ind. Cas. 98; x2 LW. 334.- 
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who were parties to the suit are concerned, 
the present suit is barred by ves judicata 
in addition to limitation. But if that suit is 
not res judicata against the present plaintiff, 
then his contention that he could not bring 
a suit until 1916 cannot be sustainable and, 
therefore, the reason he gives for his inability 
to sue until 1916 cannot be accepted. In 
every possible view, the suit is barred. | 
The appeal is dismissed with costs. The 
costs (one set) will be proportionate to the 
interest of the respondents. 
. M. C. P. 


Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 7 OF 1920. 
September 27, I92I. 

Present :-—Justice Sir William Ayling Kr, 
and Mr. Justice Odgers. 

KATIA RAMASAMI GUPTA—DEFENDANT 
~—APFELLANT 
Versus 


KAMALAMMAL—PLAINTIFF— 
RESPONDENT. 

Contract Act (IX of 1872), ss. 108, 178— 
Trusis Act (1I of 1882), Chap. I X—Baitor and 
bailee— Bailee if twustee—Tort by — bailee— Bail- 
ment, termination of— Third. person dealing with 
bailed property, liability of—'' Possession,” mean- 
ing of—Gratuitous bailment—Constructive posses- 
sion of owner— Bawment for specific purpose— 
Purchaser in good faith from bailee whether pro- 

ted. 
ee mere fact, that fiduciary, relationship exists 
between the bailee and the bailor, does not neves- 
sarily make the bailee a trustee within the meaning 
of the Trusts Act. [p. 449, col. Ii] f 

Although a bailee may have sufficient interest 
in the property bailed to be able to maintain an 
action against a third person in respect of the prop- 
erty, still, once the bailment is terminated owing 
to the tortious act of the bailee, the bailor is at 
once re-invested with the full ownership of the 
property bailed« and all third persons, however 
innocent, who purport in any way to deal with 
it, are guilty of conversion and liable to the bailor. 

. , col. x. 

are EE In ve (1880) 13 Ch. D. 696; 49 L. 

J. Ch. 415; 42 L. T. 421; 28 W.R 732, referred to. 

In the case of a gratuitous bailment of a chattel, 
the possession remains constructively with the 
owner and a purchaser in good faith from the bailee 
who has only qualified possession and for a specific 

ose cannot avail himself either of section 108 

or section 178 of the Contract Act. [p. 449, col, 2.) 
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Seshappter v. Subramania Chettiar, 34 Ind. Cas. 
75! ; 40 M. 678; 30 M. L. J. 587 ; 19 M. L. T. 336, 
Greenwood v. Holquette 12 B. L. R. 42; 20 W. R. 
467 and Shankar Murlidhar v. Mohantal Jaduram, 
II B. 7043 6 Ind. Dec. (N. S.) 463, teterred to. 

The word ''possession'' in sections 108 and 178 of 
DE Contract Act is used in the same sense.[p. 450, 
col, r.] 

Naganada Davay v. Bappu Chethar 27 M, 424: 
I4 M. L. J. 69 relied on. 

Appeal from the judgment and decree 
dated | 12th November 1919 of Mr. 
Justice Coutts-Trotter passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in Civil 


suit No. 257 of 1915. 


Mr. G. Kvrishnaswam Atyar, for the 
Appellant. 

Mz. C. Venkatatasubbaramiah, for the Res- 
pondent. 


JUDGMENT,—In iuis case the plaintiff 
lent certain jewels to one Meenakshi Ammal 
for the purpose, as the plaintiff savs, cf deck- 
ing the latter’s daughter for a prospective 


‘bridegroom. Meenakshi Ammal took the 


jewels and pledged them with Thangavelc 
Mendali and Ch.nncoswami Sah. The de- 
fendant after redeeming the jewels from the 
pledgee bought them from Meenakshi Amma’, 
The plaintiff brought the suit against the 
defendant for the recovery of the value 
of the jewels which was decreed to kher. 
The defendant now appeals against this 


. judgment. 


Two points are raised on defendant's 
behalf, first, one of fact, that the sale tc 
the defendant was by the consent of the . 
plaintiff. We have examined the evidence 
with great care. It appears that the plair- 
tiff, who is described as somewhat simple- 
minded, handed the jewels to Meenakshi 
Ammal without the knowledge of Ler hus- 
band but with the knowledge of one of Ler 
sons, 2 High Court Vakil. Meenakshi Ammal, 
who was subsequently convicted in connec- 
tion with these jewels, contendec that the 
jewels were given to her to sell or pledge 
in order to raise money for some theatricat 
business in which the plaintiff was interestec. 
This story was, we think, quite rightly 
discredited as improbable by the Tudge, 
and on ihe evidence, itis to our minds per- 
fectly clear that the plaintiff did in fact 
lend the jewels to Meenakshi Ammal for the 
purpose of decking her daughter and for no 
other. This gratuitous bailment, for such it 
is in law, took place in 1917. The pledge 
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by Meenakshi Ammal and the subsequent 
purchase by the defendant took place some 
6 or 7 months afterwards, t.e., in June 
1918. On the facts we are of opinion 
that the sale to the defendant was not 
with the plaintiff's consent. 

The more serious defence is that the de- 
fendant was a purchaser for value without 
notice of any defect in the title of Meenakshi 
Ammal to these jewels and that heis, there- 
fore, protected either as falling within the 
Trusts Act or, secondly, by the provisions of 
sections 108 and 178 of the Contract Act. 
To take the first of these, it was strenuously 
argued by Mr. G. Krishnaswami Aiyar 
ou the defendant's behalf that, as Meenaksh: 
Ammal was a bailee, she was, therefore, a 
trustee; if not an express trustee, at least 
as falling within Chapter IX of the Trusts 
Áct, and that the defendant as ps 
from her was, therefcre, protected by sec- 
tion 95 of the Trusts Act. N ow, althougk a 
bailee may be in some respects in a fiduciary 
position as regards his bailor it is a very 
different thing from saying that a bailee 
is a trustee pure and simple. To bezin with, 
the definition of a “trust” in section 3 of 
the Indian Trusts Actis, that it is an obliga- 
tion annexed to the ownership of property, 
whereas a ''bailment'" is a contract where 
the ownership in the chattel bailed does 
not pass to the bailee, and the fact that 
fiduciary relationship may exist between 
the bailee and the bailor, does not necess- 
arily make the bailee a -trustee within 
' the meaning of the Trusts Act. New, 
although a bailee may have sufficient in: 
terest in the property bailed to be abie tc 
maintain an action against a third person 
in respect of the property, still once thc 
bailment is terminated owing to the tor- 
tious act of the bailee, there can be to 
doubt that the bailor is at once re-investec 
with the full ownership of the propeity 
bailed, and there is thus no bailment if 
the thing delivered is not to be specifically 
returned or accounted for, t.e., no bailment 
where the whole property is transferred. 
Now, with regard to Chapter IX ot the Trusts 
Act, it is headed “ of certain obligations 
in the nature of trusts.” Of those 
obligations sections 8r to 86 are examples 
of what is known in tbe English Law 
as ‘ resulting trusts, " those trom 
secticus 87 to 94 are cases cl “ construc- 
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tive trusts.” There is no illustration 


appended to the sections, nor kas any 
authority been quoted to us to cause us to 


include bailment among the obligations set 


out in this Chapter. The contention seems 
to have been derived from the fact that 
in Halles Estate In ve (1) Thesiger, L. T., 
at page 722 says that “ the principles 1e- 
lating to the following of trust property 
are equally applicable to the case of a trustee 
and to the case of factors, bailees or other 
kinds of agents....whereever a specific 
chatte! is entrusted by one man toanother,.. 
then, either the chattel itself or the proceeds 
of the chattel, whether the chattel has 
been tightfully or wrongfully disposed ot, 
may be followed at any time." This ex- 
tract from the judgment of the learned 
Lord Justice does not, in our opinion, 
warrant the larger assumption that bailments 
are to be included in Chapter IX of the Trusts 
Act so as to afford the defendant 
iu this case protection under section o€, 
Further, in Halsbury, Volume I, page 565 
paragraph 1142 it is said, “Further, where 
the bailee, by a wrongful dealing with the 
chattel has determined the bailment, al! 
third persons, however innocent, who pur 
port in amy way to deal with the property 
in the chattel, are guilty of conversion and 
liable to the bailot. ^" This disposes of the 
first contention under this head. 

Now, with regard to the sections of the 
Contract Act, the learned Judge below 
held that the defendant was not protected, 
as, although be: oa have acted in good 
faith, he did not’ satisfy the second part of 
section 178 that the goods had not been 
obtained from their lawful owner by means 
of an offence or fraud. With regard to this 
we think with respect that it may have 
escaped the attention of the learned Judge 
that, although the bailment was in Novem- 
ber, the pledge by Meenakshi Animal did 
not take place till a very considerable 
length of time had elapsed. If she kad 
represented to the plaintiff that the jewels 
were wanted for decking her daughtet when 
al! the time she intended to raise money 
on them by pledge, that would clearly 
be obtaining the goods by false pretence or 
criminal breach of trust within the meaning 
of section 4ro of the Indian Penal Code. 


(2) (1880) 13 Ch. D, 696; 49 L. J. Ch. 415; 42 
T: 421; 28 W, R. 1732. i á S 
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It is said for the plaintiff that Illustration 
(2) to section 108 of the Contract Act covers 
this case. But we would point out that 
the Illustration only applies to cases of theft. 
Here the jewels were obtained with the 
consent of the owner and the Illustration 
does not apply. It may, however, be that 
Meenakshi Ammal did in fact borrow them 
for the purposes she stated ; but that owing 
to the negligence of the plaintiff in re- 
covering the jewels from her within. 
a reasonable time afterwards she conceivec 
the notion of converting the jewels tc 
her own use, We cannot, therefore, say 
there is reliable evidence that the goods were 
. obtained by fraud. It appearsto us that 
this is a case of conversion like that in 
Seshappier v. Subramania Chettiar (2) 
Now, with regard to section 108, Exception 
I, the question turns on the meaning of 
the word ''possession"—-"wher any person 
is by the consent of the owner in possession 
of. any goods, etc." and it is urged for the 
defendant that Meenakshi Ammal, being 
in possession of these goods was able 
to pass the ownership of the goods 
to himself as he acted in good faith and 
there was nothing to show him that Meenak- 
shi Ammal had no right to sell. The posses- 
‘sion alluded to in Exception x is of course 
the possession of a factor or an agent for 
sale. Section 178 contains very similar 
words but omits the words “ky consent 
of the owner" and “notwithstanding any 
instructions of the owner to thecontrary.” 
As Pollock points out in his commentary 
on the Contract Act, the absence of these 
expressions in section 178 has no béaring 
on the section and does not warrant any 
inference that the word “possession” is 
used in a different sense to what it is 
. in section 108. In fact in Naganada Davay 
v. Bappu Chettiar (3) Boddam, J., helc 
that the possession in the two sections is 
similar. It may be remarked that in 2 
note on a Naganada  Davay v. Baptu 
Chettiar (3) Pollock remarks, “It is impos- 
sible to hold that the Act meant 
to authorize’ a pledge in such a case; yet 
the hirer surely has possession and not bare 
custody. The language of the Act seems 


(2) 34 Ind. Cas, 751; 40 M. 678; 30M. F, j. 
5871 19 M. L. T. 386. i 
(3) 27 M. 4245 14 M. L. T. 69. 
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incautiously wide.’ The cases cited to 
us seem clearly to show the nature of pos- 
session alluded to in the two sections, and . 
from the authorities we can deduce no 
other inference than that the defendant is 
not protected in the present case. The : 
earliest case, Greenwood v. Holqueite (4j, 
was a case of a hire of a piano on the instal- 
ment system which was sold by the hirer 
and purchased by the defendant in good 
faith. It was held that section 108, Expla- 
nation 1, does not apply where there is only 
a qualified possession, e.g., that ofa hirer, 
or where the possession is for a specific 
purpose. Such possession is of a different 
nature from the unqualified possession re- 
ferred to in the Exception to the sectior 
where the owner has power to give 
instructions. Again, in Shankar Murlidhar 
v. Mohanlal Jaduram (5) it was held that 
where detention is allowed for a limited 
purpose it is not within the Exception, 
and that in the case of a gratuitous bail- 
ment of a chattel, the possession remains 
constructively with the owner. Naganada 
Davay v. Bappu Chettiar (3) alluded to 
above was a case of a jewel hired to the de- 
fendant who pledged it with another, the 
latter acting in good faith: Held that he was . 
not protected by section 178 or 179, as the 
possession of the hirer was not that 
contemplated by section 178. Seshappre 

v. Subramania Chettiar (6), which was subse- 
quently reversed in Seshappier v. Subra- 
mania Cheitiar (2), turned ona question of 
evidence, Ze, asto whether the husband 
of the defendant was in fact an agent 
for sale or simply entrusted with a 
jewel to find a purchaser and settle the price 
in the presence of the plaintiff. Seshagir: 
Aiyar, J., who first tried the case held on the 
evidence that he was the latter. The learned 
Judges who heard the Letters Patent 
Appeal decided on the evidence that he was 
an agent for sale. This cannot affect 
the question of law involved in this case. 
It seems, therefore, clear on the authorities 
and none were quoted contra, that the 
defendant here cannot avail himself of. 
either section 108 or section 178 of the Con- 
tract Act, though he purchased the jewellery 


(4) x2 B. L. R. 42 ; 20 W. R. 467. 

(5) xx B. 7°43 6 Ind. Dec. (N. 8.) 463. 

(6) 23 Ind. Cas. 174; 38 M. 783; 15M. T, T, 
221, (1914) M. W. N. 319. 
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in good faith from Meenakshi Ammal, 
since she nad only qualified possession and 
possession as we find on the evidence for 
a specitic purpose, viz., that of decking her 
daughter for abridegroom. We, theretore, 
affirm the decision of the learned Trial 
Judge and dismiss the appeal with costs. 


N. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 377 OF 1920. 
January 12, 1922. 

Present :—][ustice Sir John Woodroffe, KT., 
and Mr. Justice D B. Ghose. 
RATAN LAL BISWAS—J uDGMENT-DEBTOR 
—-APPELLANT 
Versus 
NAFAR CHANDRA PAI, CHOWDHURY 
—DECREE-HOLDER AND OTHER Pro forma 
TUDGMENT-DEBTORS— RESPONDENTS. 


Execution of decret —Execuling Court, powers of. 


A landlord obtained two compromise  rent- 
decrees against his tenant, both of which pro- 
vided that he should proceed to enforce his 
claim for rent by sale of the tenure. The prop- 
erty was sold under the first decree and pur- 
chased by the landlord. He then asked for 
personal execution of the second decree: 

Held, that the Executing Court could not go 
behind the decree and that the landiord must 
roceed first of all against the property as the 
Meere itself directed, 

Appeal against an order of the District 
Judge, Nadia, dated the 6th August 
1920, affirming that of the Munsif, 
First Court at Krishnagor, dated the 31st 


March 1920. 

Babu Panchanan Ghose, for the 
Appellant.—My respectful submission to 
your Lordships is that the Court of Appeal 
below was wrong in going behind the direc- 
tions contained in the second decree. How 


caa tne landlord decree-holder be heard to 
pray ior personal execution of the second 
decree ? The fact that the property has 
already been sold under the first decree 
cannot and should not influence the judg- 
ment of the learned Judge. The second 
decree was passed before the actual sale 
of the property took place. Under the 
circumstances the appeal must succeed. 

Babu Amarendra Nath Bose (with him Babu 
Radhica Ranjan Guha), for the Respondents. 
—My learned friend has misunderstood 
the effect of the second decree and is wrong 
in saying that my client is bound by the 
directions contained therein. "The property 
was already sold under the first decree 
and so why should not there be personal 
execution of the second decree? Is the 
second decree going to be treated as dead 
letter ? Personal execution of the second 
decree cannotbe resisted, as the property 
has already been sold. 

Babu P. Ghose, briefly replied. 

JUDGMENT.—In this case there were 
two rent decrees, both otf which provided 
that the landlord should proceed to enforce 
his claim for rent by sale of the tenure. Under 
the first decree the property was sold’ 
and purchased by the decree-holder. The 
landlord respondent now asks for personal 
execution of the second decree. The answer 
of the appellant is, that he cannot have such 
personal execution, because there was a 
contract that the property shouid be pro- 
ceeded against first, which contract was 
embodied in the decree. The reply of the 
respondent in effect is this, that he is not 
obliged to follow the directions given in the 
second decree as regards proceeding against 
the property first, because the property. had 
already been sdid under the first decree. 
The answer to this contention, I think, 
is that we cannot go behind the decree 
and we must give effect, if possible, to both 
the decrees. The second decree was passed 
before the sale of the property. It must, 
we think, be taken, that the sale was subject 
to the directions contained in the second 
decree. Moreover, it was pointéd out during 
the course of the argument that, though the 
first decree was a decree for rent, it was not 
an ordinary rent decree under the Bengal 
Tenancy Act under which all encum- 
brances would be avoided but it was a 
special rent decree which was passed on g 
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contract. between the parties. We are, 
therefore, of opinion, that the appeal suc- 
ceeds, and that the respondent must proceed 
first of all against the property as the decree 
itself directs. 

"The appellant is entitled to his costs in all 


the Courts. The hearing fee in this appeal 


is assessed at three gold mohurs. 
N.H. - Appeal allowed. 
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MADRAS HIGH COURT. 


Civi, Revision PETITIONS Nos. Toon AND 


10091 OF I918. 
April 9, 1921. 
Present: —Mr. Justice Spencer and 
Mr. Justice Odgers. 
YVEDITHA BHUPATIRAJU AND ANOTHER 
—PLAINTIFFS—PETITIONERS 
B versus ` 
BHAVARAJU VENKATARATNAM 
AND OTHERS-—DEFENDANTS— RESPONDENTS, 
'Madras Estates Land Act (I of 1908), ss. 3 (5). 
(rt), 77, 189, Sch. A (8)—Gvrant of permanent lease 
by.. Zemindar—Graniee, whether tand-holder—Sutt 


by grantee to recover vent from sub-lessce, nature of 
— Jurisdiction of Civil and Revenue Courts. 


The grant of a permanent;lease of a portion of a 
zemindari does not amount to a transfer of owner- 
ship. . 454, Col. r.l ; 

Pageant Padayichi v. Karupudayan, 24 
Ind. Cas. 217; 38 M. 843; 26 M. L. J. 285; 1 
L.'W.218;1x5 MOL. T. 299, Raja of Vizianagaram 
v. Collector of Vizagapatam, 25 Ind. Cas. 780; 
(rogr4) M. W. N. 610; 38 M. 


635; 27 M. I. J. 278, Vencataswara Yettiapah. 
Naicker v. Alagoo Mootioo, 8 M. I. A. 


327; 4 W. R. (P. C) 73; 1 Suth. P. C. J. 440; 1 
Sar. P. C. J. 788; ty E. R. 555, Yollowed. 

An inamdar who holds under a  zemindar sub- 
ject to the payment of quit rent to him is not 
the owner of the land in the ordinary legal mean- 
ing of the word owner. [p. 454, col 2.j 

So loug.as.a full owner in making a grant reserves 
au interest to himself as by way of rent, he and 
his successors continue to be the owners of the 
land, no matter how insignificant may be the in- 
terest which he reserves to himself. [p. 452, col. 2.3 

Raja of Visidnagaram v. Collector of Vizaga- 
patam, 25 Ind. Cas. 780; (1914) M. W. N. 610 
38 M. 1128; 1 L. W. 635; 27 M. L. T. 278, Gada- 
dharadoss v. Suryanarayana Patnaik, 56 Ind. Cas. 
92; (1920) M. W. N. 303; 38 M. L. J. 342; 12 
L: W. 77; 27 M. L T. 297, followed. 

The right to'collect rent is an attribute of full 
ownership of an estate. [p. 455,.col. 2.] 
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A mere interest in a portion of the melvavam, 
as by payment of jodi or quit rent, without a right 
to collect rent from the raiyats of the estate will not 
convert a raiyat into a “land-holder” within the 
meaning of section 3 (5) of the Madras Estates 
Land Act. [p. 455, cols: 1 & 2.] 

A grantee of a minor inam who acquires by his 
grant from the zemindav a right either to culti- 
vate theland himself or to sub-lease it, asone of.the 
incidents arising out of the unconditional nature 
of the grant, cannot be said to have thereby be- 
conie a transferee of the title to collect the rents 
of the whole or any portion of the  zemindor: 
estate, and is not a '"land-holder," When a vaiyai 
sub-lets the land in his enjoyment to sub-tenants, 
the paymentshe collects from them by agreement 
with them are not “rent” within the meaning of 
the phrase in section 3 (11) of the Madras Estates 
Land Act, and a suit to recover such payments 
does not fall within item 8 of Schedule A to the 
Act. Such a suit is, therefore, not excluded from 
the cognisance of Civil Courts by section 189 of 
the Act. [p. 455, col. 1.] 

(Case-law discussed.) 


In the case of inams the Court should start with 
the presumption that the grant was of both 
varams. [p. 453, col. 2.] 

Muthu Goundan v. Perumal Iyer, 63 Ind. Cas. 
790; (1921) M. W. N. 263; 44 M. 588; 40 M. L. J. 

29; 13 L. W. 483; 29 M.I. T. 398 (F. B., 
ollowed. 


Petitions, under section 115 of Act V of 
1908, praying the High Court to revise 
the orders:of the District Court of Godavery 
at Rajahmundry dated 13th March 1918 
in Civil Miscellaneous Appeals Nos. 85 and 
87 of 1917 respectively preferred against 
the orders of the Court cf the District 
Munsif of Amalapuram in Original: Suits 
Nos. 122 and 121 of 1916. 


Mr. V. Ramadoss, ior the Petitioners. | 
Messers. P. Narayanamurthi and K. Ka 
manna, for the Respondents. 5 


JUDGMENT. 


Spencer, J.— The question that comes for 
decision in these Civil Revision Petitions 
is whether two suits (Original, Suits Nos. 
121 and 122 of 1916) instituted for the 
recovery of the rent or damages for the 
use and occupation of lands enjoyed by the 
defendants for three years before suit fall 
witbin the cognizance of a Revenue or 
a Civil Court. The initial presumption: 


-is in favour of the Civil Court having 


jurisdiction: [See Seetharam Naidu v. Ramt 
Naidu (1).] The suits were instituted in- 
(1) § Ind. Cas. 137; 33 M. 208; 7M. L. T. 1814" 


. 20 M. I. T. ot, 
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a: Civil Court and the: onus lay on the defen- 
dants to show tbat the Court's jurisdiction 
was ousted by section 189 of the Madras 
Hstates Land Act which reserves to Collec- 
tors the jurisdiction over suits and appli- 
cations of the nature specified in the Sche- 
diles to the Act. In Schedule A, item 8 
relates to suits by aland-holder to recover 
arrears of rent under section 77; "Therefore, 


the answer to the above question depends. 


` On the further question whether the plain- 

tiffs are land-holders as the word is defined 
in section: 3 (5) of the Act. The District 
Munsif held that the plaintiffs were land- 
holders and directed the plaints to be re- 
turned for presentation in a Revenue Court 
and on appeal, the District Judge confirmed 
this order, 

It is not pretended that the suit lands 
themselves are major inams. or a whole 
tnam village constituting an estate within 
the definitions in section 3 clause 2 sub- 
clause (d) or (e), but they lie within a zemin- 
dari, which is am estate under sub-clause 
(2). ''Land-holder" is defined in clause 
(5) cf section 3 as a person owning an estate 
Or a part thereof aud as including every 
person entitled to collect the rents of the 
‘whole or any portion of the estate by virtue 
of any transfer from the owner. 

The plaintiffs hold the suit lands by 
virtue of a grant from the zemindary of 
(3uttinadeevi made in the years 1833 and 
I839 as evidenced by the pattas, Exhibits 
. Å series, the letters Exhibits B series and 
the Cheknamas, Exhibits C series. 

' The thing of first importance is to see 
what it was that the plaintiffs got by this 
grant. The statement in the documents 
that the lands were part of the never culti- 
vated waste lands of the estate, the use 
of the word ‘ pattas’ which is defined in 
section 2 of Regulation XXX of 1802 as 
4n engagement between proprietors of land 
and their cultivators or raiyats, the allusion 
to section 15 of that Regulation which deals 
with-leases for a term of years or in per- 
petuity for clearing and bringing waste 
Jands into cultivation, and the direction to 
‘cultivate the lands and enjoy the produce 
for. generations of sons and. grandsons 
are all indications that the transaction 
was of the nature of a permanent lease, 
„and that the. plaintiff’s ancestors thereby 
got the: &udivaram or occupancy right in 


the land. The imposition of a. low rent 
which is described as a.‘ grant assessment, 
the description of the. grant as, being. that 
of a manyam and its comparison to. a gift 
to a deity, all import that the zemindar. 
simultaneously parted with a part of his 
melvaram or landlord's share of the pro- 
duce. Apart from the significance of the 
words used in these documents, it. has. been 
recently held by a Full Bench in Second 
Appeal No. 1878 of: 1919, Muthu Goundan 
v. Perumal Iyen (2), that in the case of 
inams the Court should start with a pre- 
sumption that the grant was of both varams. 
Several decisions of this Court, prominent 
among which are those- in Ponnuswamt 
Padayachi v. Karupudayan (3) and-U>pad- 
vasta Venkata Sastrulu v. Devi Sitaramudu 
(4), have made familiar the rule enacted 
by section 8 (1) of Act I of 1908 that aland- 
holder does not acquire the status of a ratyat 
by merger of his entire interests as land- 
holder with those of. an occupancy: raiyat ; 
and there is a reported case in the Zemindar 
of Saniverappat v. | Zemindar of South” 
Vallur (5) and a recent Full Bench case 
in Second Appeal No. 65 of 1919 [Marina 
Veeraswami v. Boyanpallt Venkatirayudu 
(6)] which dealt with the position.of a raiyat 
who subsequently became interested: in 
the melvaram which brought into play. 
the provisions of the explanation to- sub- 
section 6 of section 6. So the principles 
of' once a land-holder, always a laud- 
holder." “and once a ratyat, always a-ratyat? 
may be said to be fairly well established. 

The present case is, however, one ofja 
simultaneous grant of the kudivaram and a 
part of the melvaram to which there are 
no provisions in the Act directly applicable, 
But there can be no doubt that if the plain- 
tiffs were not tbe less ratyats by reason of 
their getting the suit lands on. a favourable 
tenure, section IQ operates to take their 


(2) 63 In). Cas. 700; (t921) M. W. N. 263; 
44 M. 588 40 M. L. J. 429; 13 I. W. 483.; 29 M.I. 
T. 398 (P. B). 

(3) 24 Ind. Cas. 217 ; 38. M, 843; 26 M. L. J. 
285; r L. W. 218; 15 M. L.T. 299. : 

(4) 24 Ind. Cas. 224; 38 M.-891.; 26. M. L. J. 


"S. 
(5) 34 Ind. Cas. 4445.39 M. 944. 

(6) 57 Ind. Cas. 778; 12 L. W. 51 ; 39 M. L. J. 
225; 28 M. le. T. 459. 
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relations with their tenants out of the 
provisions of the Madras Estates Land Act. 
I -will now proceed to consider whether 
the plaintiffs can be described as persons 
owning an estate or part thereof or as persons 
entitled to collect the rents of the whole or 
any portion of the estate by virtue of a 
transfer from the owner. I have already noted 
the resemblance of the grant in their favour 
to the grant of a permanent lease. It 
was held in Kshetrabaro Bíssoyi v. Hart 
Krishna Naidu (7) and again in the 
Raja of Vizianagaram | v. Collector of 
Vizagapatam (8) following the Privy Council 
case in Vencataswara Yeitiapah Naicker v. 
Alagoa Moottoo (9) that the grant of a per- 
manent lease of a portion of a zemtndare 
was not a transfer of ownership. The 
Privy Council were dealing with a perpe- 
petual lease at a low rent of a distinct part 
of a zemindari, and they held that it could 
be considered as a transfer of a proprietary 
right in the whole or any part of a zemin- 
dart under section 8 of Regulation 25 of 
1802 without doing violence to the langu- 
age. It isclear that the transfers of pro- 
prietary right to which that section ap- 
plied were very different in nature from the 
leases for a term or in perpetuity referred 
to in section I5 of Regulation XXX. The 
reference to the latter section in Exhibit 
A becomes thus very significant as show- 
ing that what was given was the interest 
of a raiyat rather than that of an intermediate 
land-holder. On the other hand, it was 
held by a Full Bench in Nallayappa Pillian 
v. Ambalavana Pandara Sannadhi (xo) that 
a person who takes from a zemindar a per- 
manent lease of the zemindars  melvaram 
rights was a land-holder under the former 
Rent Recovery Act (VIII of 1865); as he 
becomes thereby a farmer of the rent under 
a land-holder and so belongs to the class 
of farmers or izavadars referred to in sec- 
tion 1 of that Act and in the explanation 
tosub-sectiqn rr of section 3 of the present 
Act. The present plaintiffs are not far- 
mers under a zemindar, as they are not 
: entitled to collect the entire rent due to 
Ind. Cas. r2 d L.T. 
2M. D lu 55133 M. 3401 7 M. L. T. 94; 
(8) 25 Ind. Cas. 780; (1914) M. W. N. 610: 
38 M. 1128 ; 1 L. W. 635; 27 M. L. J. 278. 
(0 8M.IA. 327; 4 W. R. (P. C) 73; 1 Suth. 
P. C. J. 440; 1 Sar. P. C. J. 788; 19 E.R. 555. 
(10) 27 M. 465; 14 M, Ly J, 83, 


the zemindar from the whole or any defined 
portion of his estate. As observed by the 
learned Chief Justice in Gadadhardoss 
v. Suryanarayana Patnaik (x), “An inam- 
day who holds under a zemindar subject 
to the payment of quit rent to him is not 
the owner of the inam land in the ordinary 
legal meaning of the word owner....... . 
So long as a full owner in making 
a grant reserves an interest to himself, 
as by way of rent, he and his successors 
continue to be the owners,no matter how 
insignificant may be the interest he 
reserves for himself." This  inter- 
pretation of the meaning of the word 
‘owner’ followed a prior decision by the 
Chief Justice and Kumaraswami Sastri, 
J., in the Raja of Vizianagaram v. 
Collector of Vizagapatam (8) and I res- 
pectiully agree with their opinions. 
Sadasiva Iyer, J., who dissented. was 
unwilling to depart from the principles of 
the decisions in Appalanarasimhulu v. 
Murada Sanyasi (12) and Kanti Venkanna v. 
Chelikani Rama Row Garu (x3). When this 
case came on appeal to a Bench of three 
Judges in Letters Patent Appeal No. 2 of 1920, 
Gadadhara Das Bavaji v. Suryanarayana 
Patnaik (14), Kumaraswamy Sastry, J., 
agreed with the Chief Justice and expressed 
the opinion that a minor inamdar was not a 
land-holder when the grant to him was 
of both vavams and, although as a result of 
the agreement of Ayling and Coutts-Trotter, 
JI. with the opinion of Sadasivalyer, J., 
the appeal was allowed, it is clear from the 
judgment that neither Ayling, J. nor Kuma- 
raswami Sastry. J., was able to reconcile the 
position of a grantee of an interest in the 
melvaram who was himself the occupancy 
raiyat with the status of one who is entitled 
to collect rents by virtue of a transfer from 
the owner; for, as Ayling, J., remarked, ““it 
would te pedantry to speak of the 
grant as a transfer the to raiyat of the right 
to collect rent from himself.” 

Another difficulty noticed by the learn- 
ed Chief Justice is that of treating the 
payment made by tenants to an Inamdar 
for use and occupation of land which is 
^ (tr) 56 Ind. Ces. 92; (1920) M. W. N. 303; 
38 M. L. J. 342; 12 L. W. 77; 27 M. L. T. 297. 


(12) 17 Ind. Cas. 120; 38 M. 33. 
(13) 26 Ind. Cas. 510; 38 M. 1155. 
(14) 64 Ind. Cas. 317; (1921) M. W.N. 413} 


44 M. 6773 41 M. L. Ja 97; 14 L We 453. 
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not the inamdar’s estate, as “rest” as 
defined in clause rr of section 3. 

I have no doubt that when the rent law 
of the Presidency was remodelled it was 
intended to preserve the old distinctions 
between landlords and tenants, while giv- 
ing statutory recognition to the occupancy 
right of tenants in large estates which had 
become firmly established by the numerous 
decisions of this High Court. Under Act 
VIII of 1865 a “tenant” was a person 
who paid rent toaland-holder and thus 
corresponded toa raiudi under the present 
Act. It was held in Suryanarayana v. 
Appa Rau (15) that an inamdar with a right 
of occupancy did not acquire the status 
of a land-holder. in consequence of his 
sub-leasing the land to others but he 
retained the status of tenant. Similarly, under 
the present Act a Full Bench of five Judges 
in Marina Veeraswamy x. Boyinapallt Ven- 
katrayudu 6) declined to treat the 
remission of a portion of rent payable to 
a zemindar by a raiyat as conveying to him 
any right to collect rent from third persons. 

When the effect of section 3 clause (2) 
(d) read with clause (5) is thata major tnam- 
dar who owns a kudivaram is not a land- 
holder, it is difficult to attribute to the 
Legislature an intention to put minor inam- 
dars who own the kudivaram in the position 
of land-holders under the Act. 

I am of opinion that when a ra?yat sub-lets 
the land in his enjoyment to sub-tenants, 
the payments he collects from them by 
agreement with them are not “rent” 
within the meaning of the phrase in sec- 
tion 3 (11) of the Madras Estates Land 
Act, and that the plaintiffs in this case 
who acquired by their grant from the zemin- 
dar a right either to cultivate the land them- 
Selves or to sub-lease it, as one of the inci- 
dents arising out of the unconditional 
nature of the grant, cannot be said to have 
thereby become transferees of the title 
to collect the rents of the whole or any 
portion of the zem:indart estate. 

From a consideration of the reported 
cases upon the meaning of the word “ land- 
holder “in Act I of 1908, one axiom clearly 
emerges. A mece interest in the portion 
of the melvavam as by payment of jodi 
or quit rent without a right to collect rents 


(x GE E M. 40;827M. L. J. 249] 5 Ind. Dec. 


from the vatyats of the estate will not convert 
avatyatinto a 'land-holder" under the Act. 

The right to collect rents isan attribute 
of full ownership of an estate. In the 
present case that right has remained all 
along with the zemindar. | What the 
zeminday now collects from the plaintiffs 
is rent, though not the full rent.- If he 
were to resume this darmilla inam for a 
breach of the conditions of the grant or 
for failure of heirs or upon relinquishment 
of the inam the zemindar would collect 
the full rent once more. 

I think that much of the difficulty in 
applying the provisions of the Act to the 
facts of actual cases and a good deal of the’ 
unfortunate differences of opinion among 
Judges who have had to apply them has 
arisen out of the vagueness of the definition 
of ‘landholder ‘in section 3 (rr) and the 
want of illustrations to the section. 

When once a sharp line of distinction 
is drawn between persons who merely 
possess an interest in a portion of the land- 
holder’s share of the produce or melvaram 
and those who have derived a title from the 
estate-owner to collect- the entire rents 
accruing to him over the whole or a defined 
portion of his estate, the cases that arise 
in practice will naturally group themselves 
on one side or other of the dividing line. 
The decision in Appalanarasimhulu v. 
Murada Sanyasi (12) and Brundavana 
Chandra v. Pragada Rammayya (16) may 
be justified on the ground that the right 
to collect rents passed in those cases, while 
Kanti Venkanna v. Cheltkani Rama Row 
Garu (13) may be wrong. In this 
case the admission of plaintifs in para- 
graph 4 of the plaint that thev are entitled 
to the kudivaram and the melvaram rights 
does ‘not by itself suffice to constitute 
them land-holders. I consider that the 
Civil Courts below were in error in treating 
them as land-holders and that the District 
Munsif’s order declining jurisdiction and 
returning the plaint should, be set aside 
and he should be directed to take the suits 
on file and dispose of them himself. 

Costs throughout to abide and to be pro- 
vided for in the final decree. 

Odgers, J.—' These are petitions to revise 
the order of the District Judge of Godavary 

(16) 25 Ind. Cas. 664; 26 M. L. J. 6003 1 Ir 
W. 496, 
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confirming the. order of the District Mun- 
. sif of Amalapuram by which the plaints 
in Original Suits Ncs. 121 and 122 of 1916 
on the file of that C.urt were directed to 
be returned for presentation to the proper 
Court. The suits were for rent or damages 
for use and occupation of certain lands 
situate in the Gittinadeevi zemindart. 

The District Munsif held and the Dis- 
trict Judge did not disagree with him, 
that the suit lands were ratyat lands and the 
question for determination is whether the 
grantees of these lands are or are not land- 
holders within section 3 (5) of the Madras 
Estates Land Act. The grants are contained 
in Exhibits A, Ar and Az. Exhibit A 
is dated 24th June 1839 and purports to 
be a paita by the zemindar giving 22 putties 
of lands to the grantee as Manyam “ out 
of the never cultivated waste lands of 
Guttinadeevi zemindari’’ under clause I3 
of Regulation XXX of 1802 settling the 
thirva (1. e.), rent assessment or tax at Re. I 
per putti. “You shall pay us thirwa of 
Rs. 22 settled for each year for the said 
22 putttes, raise crops on the said lands 
and enjoy the usufruct thereof by genera- 
tions and remain happy”. Exhibit Ar 
is a grant of 3 puliies of land as manyam 
“out of the never cultivated waste or 
banjar lands for coming undet you perma- 
nent (or more correctly, that you may enjoy 
permanently) you shall pay us the thirwa 
of Rs. I2 per cent. ie, Ra 4 per pulii set- 
tled for each year for the said three 
putties, raise crops on the said lands and 
enjoy the usufruct thereof by generations 
of sons and grandsons and remain happy.” 
Exhibit A2 is to the-samé effect, a grant 
of 8 $uities of land at Rs. 4 per putty. Ex- 
hibits B, Br and B2, are instructions issued 
to the various karnams by the zemindar 
to locate the lands granted and to issue 
cheknamas. From these documents it 
would appear thatthegrants were manyams 
or minor t#ams, amounting in all, to 
about 150 acres only. They are not grants 
of whole villages or of any portion consist- 
ing of one or more villages within the word- 
ing of section 3 (2) (el, "` Secondly, from the 
wording of these documents it would ap- 
pear (and it was not contended before us 
to the contrary) that they granted per- 
maneat leases of tLe lands. The plaintiffs 
ia those suits as such ivamdars have been 


held by both the lower Courts to be land- 
holders under the Madras Estates Land Act. 
The question is whether they are right. 

The lower Courts relied on Appalanara- 
simhulu v. Murada Sanyasi (12), (Sundara 
Aivar and Sadasiva Aiyar, JJ.,) where it was 
held that “ an inamdar of a portion of a 
village where the imam consists only” 
of some of the lands in a village 
granted by a zemindar is a land-holder 
under section 3 (5), though the «am may not 
be an estate undersection 3 (2) (d) and Lei," 
The learned Judges there found that the 
plaintiff was undoubtedly a person entitled 
to collect rents of a portion of the estate 
granted and that the definition of 
land-holder includes every person entitled 
to collect the rents of any portion of an 
estate by virtue of any transfer. The 
grants in the present case would, no doubt, 
confer kudivaram right on the grantees, and 
the first question is, whether they would 
confer melvaram right as well. It will 
be observed that the grants are all of the 
“never cultivated waste lands." This ex- 
pression occurs in Exhibits A, Ar and Az. 
Therefore, at the time of the grants it is 
beyond question that there were no tenants 
on the land from whom rents could be 
collected by the grantee. I am, therefore, 
inclined to the opinion that no melvaram 
right was in fact granted by these doct. 
ments. If I am right this isa sufficient an- 
swer to the question before us. Since the 
decision of the Full Bench in Second Appeal 
No. 1878 of org: [Muthu Goundan 
v. Perumal Iyen (il however, the 
presumption in the case of grants of 
minor manis is that the «imamdar kas 
both varams, see judgment of Ramesam, j. 

Assuming, thereforé, that the grants are 
of both the melvaram amd the kudivaram, 
the further question is, does this make any. 
difference ? 

As pointed out above, Appala- 
naraysimhulu v. Murada Sanyasi (32) 
would seem to be a clear authority for 
holding the grantees to be land-holdcrs. 
This case came under consideration in 
Gadadhardcss v. Suryanarayana Pat- 
naik (11) (Wallis, C. J., and Sadasiva Aiyar, 
J.,)and led to a difference of opinion tet- 
ween those learned Judges. Sadasiva Aiyer, 
J., adhered to his former opinion on the 
ground that a majority of the Jucges of. 
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this Court have followed the opinion ex- 
pressesd by himself and Sundara Aiyer, J., 
in Appalanaraysimhulu v. Murada 
Sanyast (I2) and expressed himself as 
unwilling to depart from this catena of 
decisions. The learned Chief Justice after 
examining the terms of the Act very closely 
comes to the conclusion that it was not the 
intention of the Legislature to apply the 
provisions of the Act as between the nam- 
dar and his tenants where the land is situ- 
ated in a permanently settled estate and 
consists of any part of the village and “the 
mamdar is the owner of the kudiwaram 
as well as the melvaram. He says at page 
344:* “ Therefore, as regards inams outside 
the large estates coming under clauses (a) 
(b) and (c), e, of section 3 (2) it is clear 
that the Legislature did not wish the Act 
to apply between the inamdar and his ten- 
ants where the ixamdars owned the kudi- 
varam as well as the melvaram,or where 
the land was only part of a village 
unless it had been separated from the rest 
of the village. This being the policy of 
the Act as regards the ("ams outside large 
estates as defined in clauses (a), (b) and 
(c) the next question is whether it was the 
intention of the Legislature that the Act 
should apply to such imams when the lands 
were situated within these large estates. ' 
After observing that it was prima facte 
unlikely that the Legislature should have 
intended to apply a different rule in two 
cases without an express provision to that 
e'lect, the learned Chief Justice proceeded, 
“She Legislature having thus expressly 
made the Act appiy as between the inam- 
dar and his tenants in the case of certain 
inams in these large estates by virtue of 
es definiticn in clause (e), the next question 
s whether it intended to nullify that defini- 
ES and render it altogether nugatory 
by adoptiug a few lines lower down a defi- 
nition of ‘land-holder’ wide enough in terms 
to include holders of «ams and other 
der tentires in the larger estates, where 
the inam in question did not consist of one 
cr more villages, but, as here, ofa lesser ex- 
teut. The onus of showing that the defini- 
tion of land-holder had this extraordinary 
result is strongly on those who affirm it. ” 
Tlie learned Chief Justice further observes : 
“So long as a full owner in making 2 grant 
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reserves an interest to himself, as by way 

of rent he and his successors continue to 
be the owners, no matter how insignificant 
may be the interest he reserves for himself. " 
The learned Chief Justice next addressed 
himself to the argument that the inamdar 
must be a land-holder because he is entitled 
to collect rents from the definition of rent 
in section 3 (riri) But he points out that 
rent is “a payment to a land-holder for the 
use or occupation of land in his estate, 
and cannot, therefore, include a payment 
by tenants to an ?namdar for use and occu- 
pation of land in an estate which is not 
the inamdar’s estate but is the estate of the 
superior land-holder." On this difference 
of opinion between the learned Chief Jus- 
tice and Sadasiva Aiyer, J., the case went 
to Letters Patent Appeal and was heard 
by Ayling, Coutts-Trotter and Kumara- 
swamy Sastri, JJ., (Letters Patent Appeal 
No. 2 of 1920) Gadadhara Das Bavaji 
v. Suryanarayana Patnaik (14). ` Ayling, J., 
was of opinion that the tnamdar was a 
land-holder relying principally on the 
amendment to the Act in section 
3. (x1. Rent originally in sub-section, 
included quit rent, jodi, etc., payable by 
an tnamdar as such to the land-holder. 
Ayling, J., says, “it seems to me that the 
Lagislature could only have intended de- 
liberately to take away the power specifi- 
cally conferred on a land-holder by the Act, 
as it was originally enacted, to treat his 
inamdar as if he were a raiyat in respect of 
the realization of quit rent." “This 
would not appear to deal conclusively with 
the question as to whether the grantee would 
be a land-holder when not only the mel- 
varam but also the Rbudtvaram was trans- 
ferred. The learned Judge admits that 
this fact occasioned him some doubt but 
he comes to the conclusion that it makes 
no difference. The judgment of Coutts- 
Trotter, J., is to the effect that the word 
'"land-holder''in section 3 (5) inevitably 
brings a minor inamdar within its scope on 
the ground that it cannot be said that a 
minor i4amudar is not a person entitled to 
collect the rents of a portion of the estate 
bv virtue of a transfer from the owner, 
In my opinion the answer to this is to be 
found in the passage from the judgment of 
the learned Chief Tustice quoted above. 
) tmaraswami Sastry, J., was.of opinion. that 
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a minor inamdar is-not a land-holder where 
the grant to- him is of both the varams. 
He saysthat “the Legislature has, there- 
fore, been careful in so framing the defni- 
tion of the word 'estate' as to exclude 
such minor i4amdars, and I agree with my 
Lord in thinking that it could not have been 
the intention of the Legislature, which 
carefully excluded minor inamdayrs when 
framing the definition of 'estates' to let 
them iu bodily by virtue of a definition of 
a land-holder a few lines lower down." 
Again, however “if the amount the grantee 
has to pay can be regarded as a favour- 
able rate of rent" (as I think it must 
be in the case before us) "or if the effect 
of the grant cannot be treated as a transfer 
of the right to collect rent owing to there 
being no person already paying it whose 
liability is transferred, it is clear from the 
decision of the Full Bench in Marina Veera- 
swamy v. Boyinapall Venkatrayudu (6) 
that the tenants of the grantee would not 
be governed by section 6 clause 1 and ac- 
quire a permanent right of occupancy. " 
It has to be noticed, therefore, that while 
three Judges in that case were finally in 
favour of holding the grantee to be a land- 
holder two Judges were of the opposite 
opinion. 

As already stated, the opinion of the 
Bench of three Judges was thatof a Letters 
Patent Appeal and not of a Full Bench, 
aud, with respect, I prefer to adopt the rea- 
soning of the learned Chief Justice and 
Kumaraswami Sastri, J., on this question. 

It remains to consider some of the cases 
that have been cited before us. Kanti 
Venkanna v. Chelikani Rama Row Garu 
(13) held per Sadasiva Aiyer, J., and my 
brother Spencer, J., that, although a per- 
son might not be the owner of an estate 
he might still as alienee of part of the mel- 
varam be a land-holder within the meaning 
of section 3 (5). The judgment of Sada- 
siva Aiyer, J., follows the earlier case at page 
33* inthesanfé Volume to which he was a 
party. It has to be observed that in that 
case the grant clearly alienated Rs. 125 
of the annual melvaram. My brother 
Spencer, J., observed that “if plaintiffs 
come within the definition of land-holder 
in section 3 (5) the jurisdiction of the Reve- 
nue Court over a suit to eject aratyat was 

* Page of 38 M,—[Ed.). aa CL 


not ousted.” It may be possible to hold 
that the case is confined to the construc- 
tion of the particular grant under con- 
struction. In any event it does not carry ` 
the matter further than Appala- 
narasimhulu v. Murada Sanyasi (12). The 
case in Chipurapalli Appayya v. Rama- 
chandra Raju (17) lays down that the 
owner of a portion of an estate e a 
land—holder whether the portion was 
severed before or after the passing 
of the Act. The question, therefore, arises 
whether a permanent lessee such as the 
grantee in the case before us is an owner 
or not. 

The case in Vencataswara Yettiappah 
Naicker vw. Alagoo Mooittoo (9) is. an . 
authority that a perpetual lease of a 
distinct portion of a zemindart is not 
within section 8 of Regulation XXV of 
1802 and is not a sale, gift or transfer. 

In Nallayappa Pillian v. Ambalavana 
Pandara Saunadhi (10) a reference to the 
Full Bench was made whether the defend- 
ants were entitled to relinquish under 
section r2 of the Rent Recovery Act, VIII 
of 1865. The defendant was the permanent 
lessee of the melvaram rights of the plain- . 
tiff who was a zemindar and for purposes 
of that section it was held that the defend- 
dants werefarmers under the inamdar and 
were not in the position of tenants but of 
landlords andthatthey, therefore, were not 
entitled to relinquish their interests 
at the endof the Revenue year. There is 
no contention that the plaintiffs are far- 
mers here, In the Raja of Wu2ta- 
nagaram v. Collector of Vizagapatam (8) 
it was held that a permanent lessee is not 
an owner for the purpose of section 2 of 
the Madras. Assessment of Land Revenue 
Act, I of 1876, nor is a proprietor or owner 
under Regulation XXV of 1802 of the 
Madras Hereditary Village Officers Act, 
III of 1895. It also seems to me that the 
permanent lease would fall under the obsei- 
vation of the learned Chief Justice in Gada- 
dhardoss v. Suryanarayana `- Patnaik (11) 
that, so long as the full owner reserves 
any kind ofinterest to himself, however 
insignificant it might be, he and his suc 
cessors continue to be the owners. We 
were referred to an unreported case, Second 

(17) .26 Ind.,Cas. 732; (1914) M. W. Ne 763i 
16 M. I, T, 362 ; 27 M. Le Ja 49% -. ) 
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Appeal No. 1169 of 1917, before Spencer 
and Krishnan, JJ. It followed the deci- 
sion in Kanti Venkanna v. Chelikant 
Rama Row Garu (13) and Krishnan J., held 
on the construction of the grant 
in that case that the dharmakariha 
of the choultry was a grantee of a fraction 
of the melvaram. ‘This case again does 
not take the matter any further than the 
decision in Kanti Venkanna v. Chelthant 
Rama Row Garu (13), In fact, that 
grant in the unreported case seems to have 
been of lands belonging to the same estate 
as that involvedin Kanti Venkanna v. 
Chelikant Rama Row Garu (13). 

Itcannot, in my opinion, be said that the 
authorities arein a very satisfactory state, 
even if the decisions are restricted to the 
particular grants in question in each case. 
But with regard to these minor imams we 
have the reasoned judgments of the 
learned Chief Justice and Kumaraswami 
Sastri, J., above referred to, and it seems to 
me on an examination of the Act that 
these opinions are to be preferred to those 
which conflict with them. I would, there. 
fore, hold that the plaintiff is not a land 
holder within section 3(5) as either owning 
the estate or part thereof or as being 
entitled to collect the rents by virtue of 
the transfer. 

Appeal must be allowed and I agree 
with the order proposed by my learned 
brother. 

M, C. P. 

Z. K. 


Appeal allowed. - 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER NO. 379 OF 1910. 
February 9, 1922. 
Present;—Justice Sir John Woodroffe, Es. 
and Mr. Justice B. B. Ghose. 
BINAVAKDAS ACHARJEE CHOUD- 
HURI AND OTHERS—APPELLANTS 
VEYSUS 
NALINI KUMAR CHAKROVARTY 
AND OTHERS— RESPONDENTS. 

Arbitration—Defect in procedure—Substaniial 
justice—Deaih of partiy making reference— 
Representatives not brought on record— Guardian 


for minor heir not appointed— Award, if nullity. 
An award made on proper reference to arbitra- 


tion ought not to be set aside on the ground of 
an alleged defect in procedure not affecting the 
merits when substantial justice has been done. 
[P- 462. col. 1.] 

though as a general principle a person who 
is not a party to or properly represented in an 
proceedings should not be bound by those proceed- 
ings, yet, as proceedings before arbitrators are not 
intended to be carried on according to the rules 
of procedure contained in the Civil Procedure Code, 
the proposition cannot be of universal appli- 
cation to such proceedings. If there is a binding 
reference to arbitration that it is necessary to 
be seen is that there is a substantial representation 
of the different interests before the arbitrators, 
[p. 461, col. 2.] 

Rashid-un-nisa v. Mohammad Ismail Khan, 3 
Ind. Cas. 864 ; 31 A. 572; 13 C. W.N. 1182; ro C. In’ 
J. 318; 6 A. L. J. 822; rr Bom, L. R..1225; 6 M.L. 
T. 279; 19 M.L. J. 631; 36 I. A. 168 (P. C.) and 
Manindra Nath Mandal v Mohanunda Roy, 
13 Ind. Cas. 161; 15 C. L. J. 360, distinguished. 

The question whether an award would be binding 
or not must depend upon the circumstances of 
each case. [p. 461, col. 2.] 

ere, having regard to the subject-matter of 
an arbitration and the terms of the reference, 
an award would be binding on the legal represen- 


tatives of the parties to the reference, 
the fact that during the period when 
arguments were being addressed to the 


arbitrators two of the persons making 
the reference died and the representatives of one 
of them were not brought on the record and no 
guardian was appointed for the minor heir of 
the other, would not make the award a nullity. 
[p. 462, col. 2.) 

There is no rule of procedure by which arbitra- 
tots can substitute representatives of deceased 
persons or appoint guardians ad litem for their 
minor heirs. [p. 461, col. 2.] 


Appeal against an order of the Officiating 
Additional Subordinate Judge, Faridpur, 
dated the 22nd of September rgro. 

“Dr. Sarat Chandra Basak, and Babu Prokash 
Chandra Majumdar, for the Appellants, 

Babus Jogesh Chandra Roy and Ramant 

Mohon Chatterjee, for the Respondents. 


JUDGMENT.—This appeal is against an 
order made by the Subordinate Judge under 
paragraph 21 of Schedule IT of the Civil 
Procedure Code for filing an award. The 
parties tothe reference to arbitration were in 
different groups. They are ownersin different 
tights of contiguous properties which for 
convenience have been described in the 
proceedings below as  Patpasha Estate 
and Ujanchak Estate. The first party 
are owners of 6 annas share in the Zemin- 
dari of Patpasha Estate. The 2nd party 
known as Ula Babus are owners of an- 
other share of the same. Zemindari. ‘Their - 
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entire share was let out in pini to 
the. 4th party, The 3rd: party, called the 
.Kanchanpur Babus, are owners of 6 annas 
share of Patpasha in Zemindari and palm: 
right and 2 annas share in ijara right and 
they are also owners of 8 annas share in 
the Zemindari of estate Ujanchak. The 
4th party, ss already stated, areipatnidars 
‘ot the share of the 2nd party in Patpasha, 
and the 4th ka party are jotedars of Pat- 
: pasha under the 4th party. The 5th party 
“and 6th party are owners of remaining shares 
in thejZemindari of Ujanchak. It appears that 
there were long standing disputes between 
the parties about the boundary between 
the two estates with regard to certain chur 
lands alleged to be re-formations in siiu. 
It should be stated at the outset that own- 
ers of the share of the Zemindary interest 
in Patpasha held by the 3rd party in patni 
and ijara right were no party to the refer- 
ence to arbitration. The reference was 
made by documents called achalnamahs 
executed by the parties in favour of the 
arbitrators and filed before them on the 
16th October "op At the time of the 
reference a proceeding under section 145 
of the Criminal Procedure Code was pending 
between the parties and there was further 
likelihood of other civil and criminal cases 
arising between them. The parties stipu- 
lated that they and their heirs and repre- 
sentatives would be bound by the award 
made by the arbitrators. Bejoy Kumar 
Mukherjee of the 2nd party executed the 
achalnamah for himself and as guardian 
of two minor nephews. The arbitrators 
commenced their work in January 1917. 
During the continuance of the proceedings 
before the arbitrators Bejoy Gopal, Mukher- 
jee died. In May 1918 an ekvarnama was 
executed in favour of the arbitrators by 
-Nripendra Kumar Mukherjee, son of Bejoy 
Gopal, on his own behalf and as guardian 
of his, minor brother, Debendra Nath, stat- 
ing that they would be bound by all the 
conditions in the reference executed by 
Bijoy Gopal. Nagendara Nath Mukherjee, 
who was an executant of the achalnamah 
of the 2nd party, also joined: in this ekrar- 
namah as.guardian of the minors on whose 
behalf Bijoy Gopal had executed the achal- 
namah as guardian. The arbitrators 
commenced to hear argumerits on 
behalf of the parties in June 1918.. The rst, 


2nd. 4th, and 4th ka parties were repre: 
sented by the same Pleader before the 
arbitrators. The hearing of arguments 
before the arbitrators was closed on the 
20th of September 1918. Then on sth 
October 1918 it was brought to the notice 
of the arbitrators that Nripendra Kumar 
and Nil Mani Mukherjee of the 2nd party 
had died in July or August and on the appli- 
cation of the 2nd party the arbitra 
tors gavetime till the 8th November 
1918, for filing fresh achalnamahs on bebalf 
of the representatives of Nilmony and for 
appointment of guardian for the minor. 
It appears that Nilmony left three minor 
sons, one of whom Nirode KumariMukherjee 
is said to have now attained majority. 
No fresh achalnamah, however, was filed nor 
was any guardian for the minor Debendra 
dppointed. The arbitrators made their 
award on the 22nd of December Tor, 
Application for filing the award was made 
in Court on 20th March 1919, and the learned 
Subordinate Judge .made his order from 
which this appeal is brought on 22nd Sep- 
tember r9rg. 

The 3rd, sth and 6th party applied for 
an order for filing the award. 


The rst, 2nd and 4th party appeal against 
the order ofthe Court below. The appeal 
is supported on the following grounds, (1) 
the arbitrators were guilty of misconduct, 
(2 on thedeath of twoofthe 2nd party 
their representatives were not made parties 
and no new guardian was appointed for 
the minor Devendra and, therefore, the award 
is null and void, and (3), the award had 
determined a matter not referred to 
arbitration and such matter cannot be 
separated without affecting the determi- 
nation of the matter referred. The plea 
of misconduct. is based upon two ietters, 
Exhibits r2 and 13, which the arbitrators 
had placed on their record, and it is urged 
that they had communications about the 


case with some of the parties without the 


knowledge of the others. We agree with 
the learned Subordinate judge that there 
is absolutely no ground for the allegation, 
and that there was no misconduct on the 
part of the arbitrators. With regard to 
the second ground the fact is, as has. been 
already stated, that no new guardian. was 
appointed for Debendra on the death of his 
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"brother, Nripendra, and the heirs of Nil- 
mony, t.e., Nirode, Kalisadhan and Raben- 
dra, were not substituted as parties before 
the arbitrators. Debendra was the heir 
of Nripendra. It is conceded on behalf 
of the appellants that, having: regard to 
the subject-matter of the arbitration and 
‘the terms of the reference, the legal repre- 
sentatives of the deceased persons would 
be bound by the reference to arbitra- 
tion made by their predecessors. But it is 
urged that when two of the 2nd party 


died during the period when arguments | 


were being addressed to the arbitrators 
and the representatives of one of them were 
not brought on the record and no guardian 
was appointed for the minor who was al- 
ready a party, the arbitrators could not 
proceed to make an award. Reliance is 
placed on the case of Rashid-un-nisa v. 
Mohammad Ismatl Khan (x). In our opinion 
that case has no bearing on the present suit. 
There a reference to arbitration was made 
on behalf of a minor by her sister who profes 
sed to act as guardian for the minor. In the 
award her sister was described as acting 
for herself and guardian for the minor, 
. but at the date of the award an application 
was pending before the District Judge 
for her appointment as guardian which 


was: subsequently ‘rejected. Their Lord- -` 


ships of the Privy Council held that -the 


statement in the award was unjustified and 


the award was‘a nullity so for as the minor 
was concerned. The minor’s share in: the 
property was in that case reduced by the 
award and her interest in the proceedings 
was adverse to that of another minor for 
whom also the alleged guardian purported 
toact. It should also be observed that it was 
on ‘those grounds that it was not seriously 
contended ‘before their Lordships that 
the arbitration proceedings, so far as the 
interest of the appellant before them was 
concerned, could be supported. The appel- 
lants also ‘rely on the caseof Manindra 
Nath: Mandal v. Mohanunda Roy (2). 
The decision . in that case does 


not support the appellants. But they: 


rely on a passage in ‘the report that, as 


Cafi) 2dnd. Cas. $04; 31 A. 572; 13 C. W. N. 11823; 
Yo-C. L. J. 318; 6 A. L. J. 822; 11 Bom. L. R. 
1225; 6 M. L. T. 279; 19 M. L. J. 631;:36 I. A. 168 
POH" ' pom x 

(2) 13 Ind. Cas. 161; 15 C. L. J. 399. 
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the hearing before the arbitrators had 
not been completed before the death 
of the person referred to, it was necessary 
to'bring their representatives on the record 
and to make them parties and as this was 
not done the award is a nullity. It is true 
as a general principle that a person who is 
not a party to or properly represented 
in any proceedings should not be bound 
by those proceedings. But proceedings 
before arbitrators are not intended to be 
carried or according to the rules of proce- 
dure contained in the Civil Procedure Code. 
If there is a binding reference to arbitration 
all that it is necessary to be seen is that 
there is a substantial representation of 
the different interests before the -arbitrators. 
In this case the reference was binding on 
the representatives of Nilmony. There is 
no rule of procedure by which the arbitra- 
tors could substitute those representatives 
or appoint guardians ad litem for infants. 
If we were to hold that 'the arbitrators 
could not go on with the arbitration, as the 
representatives or some. persons: on their 
behalf did not choose to come before the 
arbitrators, the result would be that, 
although the reference would: not abate 
on the death of a party under the law the 
arbitrators would in fact be unable to 
make an award and the arbittation would 
come to an end. We are, therefore, of opi- 
nion that the proposition urged by theappel- 
lant cannot be of universal application; 
The question whether the award would be 
binding or not must depend upon the -cir- 
cumstances of each ‘case. Here all the 
investigations had been finished and all 
documents had been produced before-the 
arbitrators when* the parties were. alive. 
The arguments for the 2nd party were 
addressed by the Pleader who also repre:ent- 
ed the first and 4th parties, as their interest 
was the same. Nagendra of the 2nd party 
was there and he represented all the minors 
in the proceedings in the Court below-as their 
guardian and is also now appearing as their 
guardian in this Court. "There were also 
other adult persons of the second party. 
Then, it must also be-borne in mind that the 
whole interest of the second party, including 
that of the minors, in the property 
had been let out in: faíni to the 4th 
party, and the first: and the 4th 
really. ‘the. persons who- are 


D 


462 


“INDIAN CASES; 


"^. 1982 


BINAYAMDAS ACHARJEE U. NALINI KUMAR CHAKRAVARTY. 


directly interested in the matter of 
arbitration, and the second party who 
are entitled to receive a fixed rent for their 
share of the property from the 4th party, 
have only a remote interest in the contro- 
versy. No question as to the rights of 
the minors as between the other members 
of the second party was involved in the ar- 
bitration, and whatever concern the family 
had in it was properly looked after by the 
adult members who were persent. Nothing 
was stated to us as having prejudicially 
affected the interest of the minors, in 
particular apart from other members of 
the 2nd party. It has been pointed out 
to us that none of the adult members of 
the 2nd party brought the fact of the death 
of two of their party during the course 
of their argument before the arbitrators. 
It was several days after the arguments 
had been finished that this was done. It 
is stated in the award that the 2nd party 
-asked for time to take the necessary steps 
and time was given to them but nothing 
was done. Nagendra did not come forward 
with any fresh ekrarnamah as he had done 
along with Nripendra on the death of Bijoy 
Gopal. If it is urged by the respondents, 
not without good reason, that when the pert- 
sons who now purport to take up the cause of 
the minors anticipated that the decision of 
the arbitrators would not be quite favourable 
to them they acted in this way with the 
evident object of finding a loophole to attach 
the award in subsequent proceedings. To 
give effect to the contention of the appellants 
would be, in our opinion, to declare the 
award a nullity on mere technical grounds, 
although it seems to have been made after 
a long and protracted investigation with 
regard to long standing disputes in which 
a large number of persons were concerned. 
We think that an award made on proper 
reference ought not to be set aside on the 
ground of the alleged defect in procedure 
not affecting the merits where substantial 
justice has been done. The respondents 
also contend that even assuming that the 
interest of the minors cannot be affected 
by the award, the award cannot held to 
be a nullity. The reference would have 
be n good as regards the other parties 
without joining the predecessors of the 
minors, as some of thier co-sharers in the 
Zemindari of Watpasha, under whom the 


3rd party hold, did not join-in the reference- 
The appellants replythatthe others agreed 
to the reference, because they knew that 
the second party was also prepared to exe- 
cute an achalnama, and if some of the 2nd 
party are not bound by the award the 
others are alsonot bound. Itappears to us 
that there is no substance in this, because 
the 2nd party did as a matter of fact exe- 
cute an  achalnama in the same terms 
as others,and if on account of death some 
of the 2nd party cannot be bound by the 
award that would not affect the validity 
of the award as regards all. We are, there- 
fore, of opinion that the award is not a 
nullity. 

The third ground of the appellants is 
formulated thus: ‘The disputed lands as 
pointed out by the parties to the Com- 
missioner were comprised in Circuit 
No. 1 and Circuit No. 3 as depicted in the 
map of the Commissioner and, therefore, 
the arbitrators ought to have fixed the 
boundary line with regard to those two 
plots only and thier award ought to have 
been confined to this. Instead of doing so 
they have declared that the land to the 
North of the district Survey and settle- 
ment line from points A to B marked in 
the Commissioners map appertain to Uj- 
anchak and soon. The result is, that :they 
have settled. boundaries of lands which 
lie outside Circuit No. 1 and Circuit No.3 
of the Commissioner’s map. It seems to 
us there is no substance in this objection. 
The reference was for fixing boundaries 
between two estates. The referenceand the 
award show that the question for decision : 
before the arbitrators was the ascertainment 
of boundaries between the two estates 
and the directions given to the Commission- 
er was also for that purpose. ‘The fact 
that the parties pointed out two plots of 
land as disputed plots would not confine 
the reference made and require the arbitra- 
tors to give an award only with regard to 
to those two plots of land. We think that 
the arbitrators were quite right in not 
restricting their award to the two plots 
and in fixing the boundary lines between the 
two estates, and we agree with the learned 
judge below in holding that the arbitrators 
have not exceeded their authority and 
determined matters not referred to arbit- 
ration. , 
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The grounds urged in support of the 
appeal fail and the appeal must be dis- 
missed with costs. Hearing fee we 
assess at ro gold mohurs. 


B. N, Appeal dismissed, 


Denn we e 


CALCUTTA HIGH COURT. 
INSOLVENCY JURISDICTION 
Casg No. 36 oF 1921. 
August 25, 1921. 

Present ;—Mr. Justice Greaves. 
SURAJMULL MUNGLECHAND, In re. 
Presidency Towns Insolvency Act (I II of 1909), 

S$. 55, 56, application under— Creditos, when entitled 
io make applicatton. 


An application under sections 55 and 56 of the 
Presidency Towns Insolvency Act should be made 
by the Official Assignee in whom the property 
of the insolvent is vested and not by a creditor. 
If the Official Assignee, when asked to take action, 
refuses it may be that with the leave of the Court 
à creditor may make such an application. 


JUDGMENT.—This is an application 
on behalf of Kissen Das Banthia, the ad- 
judicating creditor, asking for an order 
that Madhoram Raghumall do produce a 
certain deed of assignment executed by 
the insolvents in favour of Raghunath 
Das Sivialof all debts due to the insolvents 
and also another deed referred to in the 
summons executed by  Raghunath Dass 
Sivlal assigning their interest under the 
first deed. The summons also asks that 
the first deed may be declared void, and in 
the alternative that Raghunath Dass Sivlal 
do pay to their Official Assignee a sum of 
Rs. 30,000 received by them as considera- 
tion for the assignment executed by them 
above referred to. 

A preliminary,objection was taken that 
this application, which is,said to be made 
by- virtue of the provisions of sections 55 
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and 56 of the Presidency Towns Insolvency 
Act, can only be made by the Official As- 
signee. I think the objection is well found- 
ed.and that such an application should 
be made by the Official Assignee in whom 
the property of the insolvents is vested 
and not by a creditor. If the Official As- 
signee, when asked to take action, refuses 
it may be that with the leave of the Court 
a creditor may make such an application 
but I have no evidence before me either 
that the Official Assignee has been asked to 
take action or that he has refused to move. 
This being so 1 think the preliminary objec- 
tion must prevail and that on the materials 
before me I must refuse the application. 
B. N. Application refused. 


CALCUTTA BIGH COURT, 
. AESTAMENTARY AND INTESTATE JURIS- 
DICTION. 
Apri 26, 1922. 
Preseni.—Mx. Justice Greaves. 
la JNANENDRA NATH ROY (DECEASED), 
In the goods of. 

Hindus— Brahmo, if Hindw—Special Marriage 
Act (III of 1872), s. 10, declavation under, 
effect of. i 

A Hindu by becoming a Brahmo does not tiecessazí- 
ly cease to be a Hindu. Something further than 
the mere becoming a Brahmo is necessary for 
a man, to cut himself off from Hinduism. [p. 464, 
col. 2.] æ i 

A Hindu by becoming a Brahmo and remain- 
ing such until his death does not cease to be a Hindu, 
[p. 465, col.2.] 

A. declaration under section 10 of the Special 
Marriage Act cannot be taken as an abjuration 
for all purposes of Hinduism, but merely asa state- 
ment for the purposes of the Act itself. Such a 
declaration made by a Brabmo does not amount 
to an abjuration of the status and law under 
which he was born. [p. 465, col, 1.} 

Mr. H. D. Bose, tor the Petitioner. 

Mr. M. M. Chatterjee, guardian ad litem 
for the Infant son, Arjan Roy. 

JUDGMENT.—This is an application 
by the widow of the deceased.for a grant 
to her out of this Court of Letters of Adminis- 
tration of her deceased husband's estate, 
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There is no doubt that she is entitled to 
a grant but she asks for it under the Indian 
Succession Act (Act X'of 1865) which (see 
section 331) does not apply to intestate 
succession to the property of any Hindu, 
Muhammadan or Budhist and the question 
that falls for decision is whether under the 
circumstances the applicant is entitled to a 
grant under that Act or whether the grant 
should issue under the ‘provisions of the 
Probate and Administration Act (Act V of 
1881). The deceased left an infant son, 
and if the grant issues under the former 
Act the widow will be entitled to 4rd of the 
estate, if under the latter Act she will only 
be entitled to the ordinary rights of a Hindu 
widow under: Hindu Law. Under these 
circumstances, Í directed that the infant 
son should be represented and a guardian 
ad litem was appointed and the matter 
was argued on his behalf. 

The evidence is as follows. 
deceased was during his lifetime and at 
the time of his death a Brahmo by faith, 
that he was married under the Spécial Mar- 
riage Act (Act III of 1872), that the marriage 
was registered.under that Act after he and his 
wife bad made declarations under the Áct, 
that .the namkaran (naming) ceremony 
of the son of the deceased was performed 
under.Brahmo rites, and that none of the 
ordinary rites and ceremonies usually -ob- 
served in an ordinary Hindu family were 
observed by the deceased. The-declaration 


made under Act III of 1872 is to the effect . 


that the parties do not profess the Christian, 
Jewish, Hindu, Muhammadan, Parsi, Budhist, 
Sikh or Jaina religion. The preamble to 
the.Act recites-that it is expedient to pro- 
vide a form of marriage*for persons who 
do not profess (inter alia) the Hindu religion, 
Clause 2 (4) provides (inier alia) that the 
parties must not be related to each other 
in auy degree'of consanguinity or affinity 
which would, according to any law to which 
either of them is subject, render a marriage 
between them illegal. Clause ro provides 
for the signature by the parties of the de- 
claration already referred to. Clause x6 
provides that either party who contracts 
many other arriage during the’ lifetime 
.of the other shall be liable to be punished 
for bigamy. Clause r7 makes the Indian 
Divorce Act applicable to such marriages. 
Clause 18 provides that the issué of any 
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marriage sólemnizéd under thé Act shall be 
deemed to be subject to the ‘law to which 
their fathers were subject as ‘to the pto- 
hibition of marriages by reason of consan- 
guinity and affinity. The short question 
which arises for decision is whether the de- 
ceased by becoming a Brahmo and remain- 
ing such until his death ceased to bea Hindu. 

In Bhagwan Koer v. J.C. Bose (1) a similar 
question arose with regard to a Sikh. . The 
finding of the Chief Court of the Punjab 
was that the deceased in that case never 
renounced Hinduism, that he never became 
a professed Brahmo, and that even if he did 
so, he did not cease to be a Hindu thereby 
and that he was a Hindu within the meaning 
of section 2 of the Probate and Adminis- 
tration Act. 

The Judicial Committee to whom the case 
went on appeal state at page 33 as follows:— 

“ The second form in which the objection 
to the grant of Probate was put was, that, 
assuming the testator as a Sikh to have 
been originally a Hindu within the meaning 
of the Probate and Administration Act, he 
had ceased to be either a Sikh or a Hindu 
by becoming a member of another religious 
body, the “Brahmo Samaj. -The learned 
Judges of the Chief Court examined the 
literature bearing upon the-Brahmo Society; 
they: had before them much ‘important 
evidence with reference to, the Brahrnos 
and the relation of their principles and their 
organisation to the. Hindu system ` and-they 
came to the conclusion that a Sikh: or Hindu 
by becoming a Brahmo did not necessarily 
cease to belong to the community in which 
he was born. "They also found on the evi- 
dence that the testator: never became a 
professed Brahmo at all. In both these 
conclusions their Lordships agree.’ 

I am inclined to think that this probably 
disposes of the matter so far as I am con- 
cerned, as it seems to me to lay down thata 
man by becoming a Brahmo does not neces- 
sarily cease to be a Hindu, that is to say, 
that something further than the mere be- 
coming a Brahmo is necessary for a man 
to cut himself off from Hinduism. “And I 
think that the passage is all the more force- 
ful from the fact that it was not necessary . 


)arC. 11; 26d. A. 249; 7 C. W.N; 895; 5 Bom: 
L. 3 845;,13 ? M. L. J. oer 84, PR. 19037 155 
P.L. R. 1993; 8 Sar, P. C. J 543 (P. CA 
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for the purposes of the case for the Judicial 
Committee to express themselves on the 
point, as it would have been sufficient for 
them to have merely adopted the finding 
that the Sikh in question never became 
a professed Brahmo at all. 

But it is suggested that this case differs 
from the present by reason of the declaration 
made in the present case under Act III of 
1872. It becomes necessary, therefore, to 
consider this declaration, and as a result of 
so doing I have come to the conclusion that 
it cannot be taken as an abjuration for all 
purposes of Hinduism but merely as a 
statement for the purposes of the Act itself. 
1 understand that the object of the Act was 
to assist those who, having adopted Brah- 
nioism, felt scruples at being married under 
Hindu rites, some of which were repugnant to 
them and who,therefore, desired some means 
of going through a form of marraige which 
would be legal and binding other than that 
prescribed by orthodox Hinduism. More- 
over, I think that the expression to which 
I have already referred in clause (2) of the 
Act hassome significance, namely, '"accord- 
ing to any law to which either of them 
is subject." Now, what is the personal 
law to which the contracting parties are 
subject? Surely, it is Hindu Law and no 
other, at least if this is not so, I find some 
difüculty in saying what was tbe personal 
law of the parties. Moreover, this is what 
the Judicial Committee's decision in Bhagwan 
Koer v. J. C. Bose (1) amounts to when they 
say that a Hindu becoming a Brahmo did 
not necessarily cease to belong to the com- 
munity in which he was born, And if this 
i so,I cannot think that the declaration 
under Act III of 1872 was any more than 
the affirming of something which had actually 
taken place and that it could mot by itself 
amount to an abjuration of the status and 
law under which the parties were born. | 

It will perhaps not be out of place to refer ‘co 
the passage in Bhagwan Koer v. J. C. Bose (1) 
which deals with the position of a Brahmo : 
“The next question is, whether Brahmos 
can be said to be included within the term 
Hindu. We do not think we need discuss 
this question in any great detail. The 
founder of the sect was a Hindu who never 
abjured his ancestral religion. In fact 
he was a mere reformer and professed to 
restore the ancient faith to its originel purity, 
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There are now three sections, of which the 
Adi which professes to follow the principles 
of the founder, has the fewest points of differ- 
ence from the old religion. They all widely 
differ in their tenets -from those of other 
Hindus, but there are still many points in 
common between them and the highest 
form of Vedantism of Brahmanism. Brah- 
moism is a faith of Indian origin and con- 
sidering the extreme tolerance of Hinduism 
in matters of mere belief we are disposed 
tothink that a mere profession of Brahmoism 
does not necessarily make a man cease to be 
a Hindu unless he also abjures the social 
rules of Hindusand declares himself not to 
be a Hindu." 

So far as the last line is concerned, I have 
already dealt with the effect of the declara- 
tion under Act III of 1872. 

I may add that I am told that, except in 
a single instance, Tn the goods of Beno- 
yendro Nath Sen, when a grant issued under 
the Seccesstion Act, the invariable practice 
of this Court has been. to make such grants 
in the case of Brahmos under the Probate 
and Administration Act. Subject to the 
appointment of the applicant as guardian 
of her infant son for the purposes of applying 
for a grant, I direct.a grant to issue to the ` 
applicant under the Probate and Adminis- 
tration Act. She must give security. The 
costs will come out of the estate as between 
attorney and client. I certify for Counsel. 
I understand, however, that this is hot 
necessary as neither party asks for costs. 


Order accordingly. 
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aa MADRAS HIGH. COURT. 
Hee PATENT APPEAL No. 19 OF 1926: 
January rr, 1922. 
7' "Dyasent: —Sir Walter Schwabe, KI, 
- Chief Justice, Mr. "Justice Coutts Trotter ` 
"! atid Mr. -Justice Kumáraswami ‘Sastri. _ 
NETT ANJANEYALU-— DEFENDANT--- | 
Seu APPELLANT 
' VEISUS 
si V ENU ‘GOPAL, RICE MILL, LIMITED, 

“PENALI PLAINTIEF—RESPONDENT, 

"7 TyausJer of Proberty Act (I V of 1882), 5.6 (h) 
Sa Land -held on SEET service, whether 
alisnable.i+ | - : 

Land held on Swastbivachakam. seryice in a 

fénple is “land” butdened with the performance 
' ofa service of a public nature and the sale of such 
< property, voiuntary or involuntary, is prohibited 
ag. being opposed Lo the nature of. the interest 
- affected and as being contrary to public policy. 
ip. 466, col. 2; p. 467, col. i 

Pakkiam Pillay v. Seethavama Vadhyay, 14 M. 
D Je 134; GonmndasGounday v. Ramier, 25 Ind. 
Cas.: 600, -Vénhkataranga, Charly. v. Krishnamma 
Charlu,.12:Ind. Cas. 710, (1911) 2 M. W. N. 473, 
Rajab — Nslinonee Sinah, ‘Deo v. Kashee Mah: 
toon, 25 W: R. 206, relied on. 

..Vusa. Chandrakaniam v. Vase Subbarayudu, 2 
Ind. Cas. 685; 16 M. L. T. 347; 1 I.W. 827; oo 
M; W. N. 745, 27 M. Ll. J. 745. Midnapore Ze- 
ngindari. Coitpany Limited v. Matayandi Abpaya- 
sami Naicker. 47 Ind. Cas. 733; 41 M. 749; 8 L. W. 
382534 M. L. J. 563; 24 M. L.T. 1, distinguished, 
.. A Court can only sell in execution property 
which the judgment- “debtor van ‘lawfully: alienate, 
e, 450, col. 2.) 


"Letters Patent Appeal against the judg- 


füerit ‘of Mr. Justice Abdur Rahim, dated 
the ióth November 1920, in A. A. 
Oo "No. "21 of -1920, ' preferred "against 


the order ofthe District Court of Guntur, 
dated the 21st August 


1919, | in 
A S. No. 110 of 1919 (T> A. 
Nó. 1667:0f Tüi7, in Q. S. No. 48 


of 1917 on thefile of thé Court of the Tem- 
porary Subordinate Judge of Guntur). 
- Mr. Ch. Raghava Rao, for the Appellant. 
Mr. Kamanna, for the Respondent. 
JUDGMENT. 
Schwabe, C. J.—In this case an inam 


do Swasthivachakam servicein a temple 
‘and he and his family should enj oy the inam 
so long as they did this service. In 1860 
the Inam Commissioner confirmed the grant 
«go be continued so long as the 

service was performed," This appeais 
from the extract from the Inam Register 
pue before us. The total 
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Chat this’ sub- section applies. 


; (A) provides that ‘no transfer can be made 
was granted by a Zemindar to the ances- ' 


tor of the petitioner on terms that he should : 


. appears to the ` 


area ` 


- Suv cr 
oot [F922 
: i 


of the land comprised was about IO 
acres, the produce OY revenue 
from which would be not more than sufficient 
to provide a living for the indmdar for the 
auc being: 

A judgment having been obtained. by 
the respondent against the present inania 
dar, he applied. to attach the land comprised 
in the ‘inam in execution and he desires 
the Court to sellit to satisfy the judgment- 
debt. On behalf of the inamdar itis contend. 
ed that, so long as “the services are rendered, 
the land i is not saleable in' execution. Now, 
it is clear law that the ‘Court can only 
sell in execution property which the judg- 
mént-debtor can lawfully alienate, 
and the ‘question to be decided is 
whether an tnamdar can sell the property. 
It is argued on.his behalf that it cannot be 
attached under section 60 of the Code of 
Civil Procedure and is inalienable under 
section 6 of the Transfer of Property Act. 
Section 60 of the Code of Civil Procedure 
forbids the attachment of a right of personal 
seivice.. In my judgment, what is sought 
to be attached in this case is the land 
arid not the right of personal service, and, 
therefore, that section has no application. 
Section 6, sub-clause (d) of the Transfer of 
Property Act includes, among the prop- 
erties that cannot be transferred, 'an interest 


' in property: restricted in its enjoyment 


to the owner personally. Itis certainly 
arguable that this property is restricted 
in its enjoyment to the owner personally, 
‘owner’ meaning the inamdar for the 
time being. Although I think that is argu- 
able , and it may be that this inam is covered 
by these words, I prefer to base my decision 
on another sub- section of the same section. 
Sub-section, (f) provides that ‘a public 
office cannot be transferred nor can 
the salary ofa public officer.’ I donot think 
Sub-section 


(1) in so far as it is opposed to the nature 
of the interest affected thereby, or (2) for 
an ‘unlawful object | or consider- 


_ation within the’ meaning ofsection 23 of 


thé Contract Act, 1872,’ that is, which 
Court to be. contrary 
to: public, policy. The latter portion has 
been incorporated in this sub-section by 
a làter Statute, In my judgment, the sale 


of stich property is ‘opposed to the natüre 
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of the interest affected and also js contrary: 
to public policy. The right to enjoy the. 
property is, as long as the tnamdayr renders 
tbe services in the performance of which 
the public have an interest. If the 
inamdar sold the property, it is obvious that 
he would in all probability no longer per- 
form the services ; and, further, it is quite 
opposed to the nature of hisinterest andduty, 
namely, that he should enjoy the produce 
of the land as salary for the public services 
he has to render, that he should sell it or 
alienate it, leaving himself. without the 
means of subsistence and without  fur- 
ther interest in the place or in the perform- 
ance of the services. It is also to be 
observed that, if the property were sold, 
the purchaser would get no title of any 
value, for at any moment the property 
might revert to the Zemindar or the Govern- 
ment, as the case may be, when the inamdar 
ceases to render such services. Further, 
under Standing Order LIV (1) of the Stand- 
ing Orders of the Board of Revenue, the 
Government can resume possession of a 
charitable or religious imam immediately 
on alienation. 

The view that I am taking is 
supported by authority. In Pakkiam 
Pillay v. Seetharama .Vadhyar (1), Benson 
and Bashyam  Aiyangar, JJ., held that 
any alienation of land which is held by a 
person as an emolument attached to a 
spiritual office in a village is void 
against the rightful holder. In Govinda 
Goundar v. Ramien (2), which was heard 
by Sir John Wallis, C. J., and Seshagiri 
Aiyar, J., it was held that a service tnam 
is land which the owner is incompetent 
to alienate within the meaning of sec- 
tions 31 (2) and 32 (1)of the Land Acquisi- 
tion Act. It is true that a different Statute 
was in question, but the principle under- 
lying that case seems to be the same as in 
this. In Venkataranga Charlu v. Krishnamma 
Charlu (3), a case of a sale in execution, 
Abdur Rahim and Ayling. JJ., held that 
an inamdar of land for services similar to this 
‘cannot alienate it. We sent for the record 
of that case and found that the poiut had 
been raised and decided before the District 


14 M. f, J. 134. 
25 ind. Cas. 609. 
12 Ind. Cas. 710; (£g11) 2 M. WN. 473: 


"Di 
(2j 
(3) 


Munsif and the District Judge. The point) 
was also one of the grounds of appeal when. 
the case came up before the High Court, and: 
it must be taken, on those facts, that the 
point was considered and decided by the 
Court that heard the appeal. It is to be 
observed that one of the learned Judges 
in that case is the Judge who in this case 
takes the opposite view, presumably his 
attention was not called to his previous 
decision in Venkataranga Charin v. Krish“ 
namma Charlu (3). In Rajah Nilmonee Singh 
Deo v. Kashee:Mahtoon (4), it was held 
by Mitter, J., that a service tenure can bé 
sold in execution of a decree for the arrears 
of its own rent, provided that the service 
due from the holder be of a private kind 
and personal to the plaintiff, but not where 
the service is of a public kind as in the casé 
of a Police Jagheer. That lays down a 
proposition that land burdened with the ` 
performance of a serivce of a public nature 
is inalienable. In my judgment, this 
land was burdened with the performance 
of aserivce which is of a public nature. 
In Vusa Chandrakaniam v. Vusa Subba- 
vayudu (5), it was held thatan inamdar can 
alienate for his lifetime, and in Midnapore 
Zemindart Company, Limited v. Malayands 
Appayasamt Natcker (6), it was held by Sir 
John Wallis, C. J., and Spencer, J., that 
a palayam which is the holding of a land 
for military services, was inalienable by the 
Common Law beyond -the lifetime of ‘the 
holder and while he rendered service. 
_ Now, the question whether or not the 
inamdar could alienate this land during. his 
lifetime while he rendered service does not 
really arise directly here, because the pres- 
ent applicatio is for the sale of the land 
out and out; but, as the execution. credi- 
tor would have a right, if. such land ‘is 
alienable for such period, to sell for that 
period if he could do so, I think it right 
that I should express my views on that 
subject. Those cases may be distinguishable 
from Midnapore Zemindari Company, Ltd. v. 
Malayandt Appayasami Naicker (6), on the 
ground that it was a different kind of oam: 
Vusa Chadrakantam v. Vasa Subbarayudu 


(4) 25 W. R. 206. 


(5) 25 Ind. Cas. 685; 16 M. IL. T. 347; iL. We 
827; Dora M. W. N. 745; 27 M. I. J. 745. ` 
t6) 47 ind. Cas. 733; 41 M. 749; 8 h W. 382; 


34 M. La J. 563; 24 M. I. T. de 


465. i 
ABDUL SAMAD, In fe ee e 


(5), on the ground that it. means that the 


«namdar can let the property during the 
time that he is rendering services. If 
that is the meaning I should find nothing 
objectionable in those decisions, for I can 
see - nothing contrary to the interest of the 
inamdar and nothing contrary to public 
policy in the letting by the tmamdar of the 
land, so that, although the land is cultivated 
by some one else, he provides for himself 
what it was intended he should have, namely, 
a: subsistence out of the land. This he 


could get in the shape of rent which answers | 


the purpose just as well as obtaining profits 
from the actual cultivation oftheland. But, 
if those cases mean that he can sell out 
and out for the period of time during which 
he lives and renders services, I do not agree 
with them, because such an alienation would, 
in my view, be quite contrary to public 
` policy for the reasons I have already given. 
. We were referred to a case Lotlikar v. 
Wagle (7). This case was relied on by Abdur 
Rahim, J., in the Court below in this case as 
an authority in favour of the view that he 
took, that such land as is comprised in this 
inan could be alienated. Now that case was 
heard before the Subordinate Judge and 
Assistant Sessions Judge before the pass- 
ing of the Transfer-of Property Act,. 1882, 
and it is to be obsérved.that the Transfer 
of: Property Act was not made  appli- 
cable to Bombay until 1893 and, therefore, 
when the case came up before the High Court 
still the Transfer of Property Act did not 
apply. That case turned on the interpre- 
tation of the Bombay Act 11 of 1863, and 
we need not here consider whether the 
Court there took’ the right or the wrong 
' view, but it is an error to think that in 
that case it washeldthat, under the Trans- 
fer of Property Act, the interest of an 
inamdar to be enjoyed during the lifetime 
and while he renders services can be attach- 
ed in execution and sold, or that that case 
is an authority for the proposition advanced 
on behalf of the creditor in this case. The 
points raisedsin this case were not, and indeed 
could not, be argued in that case. 
It follows that, in my judgment, this appeal 
must be allowed with costs throughout. 
Coutts-Trotter, J,—I am of the same 
opinion and I think that the result that my 


"^ (p 6 Bu 596; 3 Ind. Dec. (s. 8.) 853. 
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Tord has come to is consistent with the 
current of decisions in this Court. There 
are no doubt decisions of this Court which 
say thataninamdary of this character can 
alienate by way of lease his tnam property 
for a p2riod. I believe, in one decision to which 
I was a party, Kupparazu Venkatasubbiah 
v. Murugula Shaik Silar .Sahib (8), it is 
said, to the extent of his lifetime. Of 
course, then, itwould be limited to the 
period during which he is willing to perform 
the services in respect of which he enjoys 
the inam; but I should like to point out 
that, although it may be that he is entitled 
to grant a leasehold of the property 
during the period of his enjoyment, it by 
no means follows that it would not be con. 
trary to public policy that the right he has ` 
to create such a leasehold estate should 
be sold under the orders of Court, because 
then the result might be attained that the 
tnamdar would have left upon his lands 
the burden of the service without continu- 
ing to enjoy the revenue of the property 
which was provided to keep him in suffi- 
cient comfort to be able to perform the 
services for which itwas granted., Iagree 
that the appeal must be allowed with costs 
throughout. 

Kumaraswami Sastri, J.—I agree. 

V. N. V. Appeal allowed. 


(8 32 Iud. Cas. 947; 19 M. L. T. 1445 3 L. W. 
157. 
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CALCUTTA HIGH COURT, 
INSOLVENCY JURISDICTION. 
May 9, 1922. 
Present -—Mr. Justice Greaves, 

ABDUL SAMAD, In re. 
Presidency Towns Insolvency Act( III of 1995), 
S. 36—'* Any creditor who has proved his debt,” 
meaning of-—Creatioy when entitled to apply under 
section. "4 
The words “any creditor who has proved His 
debt,” in section 36 of the, Presidency Towns 
Insolvency Act, mean not merely a creditor who 
has lodged proof of his debt but a creditor whose 
proof has been admitted by tha Official Assigue. 
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under the provisions contained.ia section 25 of 
the Second Schedule to the, Act. No creditor is 
entitled to apply under section 36 unless’ nis proof 
has actually been admitted by the Official Assignee 
dud the mere fart that nis naime was included in 
the Schedule filed by the insolvent and that so 
ar his claim has not Leen challenged, does not 
assist him if his debt has not been admitted by 
the Official Assignee so that he becomes a creditor 


who has proved his debts within the meaning of 
section 36 of the Act. 


- Mr. W. W. K. Page, for Messrs, Kendrew 
& Co. 

` Sir B. C. Miiter and Mz. D. N. Bose, for 
the Insolvents. 

. JUDGMENT,—This is an application 
by one Mahomed Omari for an order that 
"a certain order made by the Registrar in 
Insolvency, on the rath April 1922, on the 
application of Messrs. J. F. Kendrew and Co., 
may be set aside. l 

: The order of the rath April was an order 
made by the Registrar in Insolvency under 
the provisions of section 36 of the Insolvency 
Act directing Mahomed Omari’s examination 
under that section. ‘The order of the Regis- 
trar in Insolvency is attacked by the appli- 
cant on two grounds. First, it is said 
that, having regard to the provisions of sec- 
tion 36, Messrs. J. F. Kendrew and Cc., are 
not entitled to the order which has been 
made by the Registrar and, secondly, itis 
said that upon the merits no such order 
ought to have bean made. , 

: Counsel for the applicant hds directed 
my attention to the evidence upon which 
the Registrar made his order under section 
36, and on reading that evidence I am not 
prepared to disturb the order on that ground, 
but, so far as the first point is concerned, 
I think the application is entitled to succeed. 
Section 36 provides that the Court (in this 
case the Registrar) may, on the application 
of the Official Assignee, or of any creditor 
who has proved his debt, summon before it 
any person whom theCourt may deem capable 
of giving information. What, it appears, 
has happened is this. Messrs. J. E. Kendrew's 
name appears as that of a creditor in the 
Schedule filed by theInsolvent and it appears 
that they have also submitted to the Official 
Assignee proof of their claim supported by 
an affidavit, but there has been no adjudi- 
cation upon this claim, and, in my opinion, 
the words in section 36 “any creditor who 
has proved his debt" mean not merely a 
treditor who has lodged proof of his debt 


but a creditor whose proof has been admitted . 
by the. Official Assignee under the provisions. 
contained in section 25 of the Second Sche- 
dule totheInsolvency Act. I think that no 
creditor is entitled. to apply under section 
36 unless his proof has actually been ad- 
mitted by the Official Assignee, and the mere 
fact that his name was included in the Sche- 
dule filed by the Insolvent and that so far 
his claim has not been challenged, does not 
assist him if his debt has not been admitted 
by the Official Assignee so.that he becomes 
a creditor who has proved his debt within. 
the meaning of section 36 of the Act. 

The application, therefore, succeeds on 
this ground, and I set aside the order of the 
Registrar in Insolvency of the 12th April, 
Messrs. J. F. Kendrew must pay the costs 
of this application. 


B.N. Order set aside. 


MADRAS HIGH COURT. ` 
LETTERS PATENT APPEALS NOS. 21 AND 
22 OF 1920. 

January 6, 1922. 

Present :—Sir Walter Schwabe, Er. Chief 
Justice, Mr. Justice Coutts-Trotter 
and Mr Justice Kumaraswami Sastri, 
TIRUNEELAKANTAM SERVAI— 
AÁPPELLANT—APPELLANT IN APPEAL, | 
No. 159 OF 19160. 

MUTHNAM SERVAI, alias, 
TIRUNEELAKANTAM SERVAI— 
APPELLANT—APPELLANT IN APPEAL 
NO. 315 OF 1919 
, ` ergi? P 

B. RAJA RAJESWARA SETHUPATHI 

.alias MUTHU RAMALINGA SETHU- 
PATHY, AVERGAL, RAJA OF 
RAMNAD- —RESPONDENT IN I OTH. 

Madras Proprietary Estates’ Village Service Act 
(If of 1894), s. 27 (4)— Farmer Gf melveram, if. 
lenaat — Enhauac2ment of rent—Construclion of docu- 
menl— Contiract— I'mpiied terms—Landlord and 
Isnant— Landlord. distr buting cirtain percentage of 
yeniin disbursing village officers — Assignment of 
inlerest to cowledar— Abolition of disbursements to 
oficers—Landiord, whether entill d t5 benefit, 

A farmer of the landlord’s interest is a 
tenant within the meaning of section 27 (4) 
Madras Proprietary Estates’ Village Service 
Act so as to entitle the landlord to apply 


3 


470 e 


d 


INDIAN CASES, > 


` 


E [1924 


TIRUNEELAKANTAM SERVAI Y., RAJA OF .RAMNAD. 


to the Collector for an increase -of rent in. 
a'proper.case. Pn. 472, col. 1 ]' 

Nallayappa. ‘Pilian v. Ambalavan 
Sannadhi 27, NM. 465, distinguished. 

A Zem will be implied in a contract only when 
the' Court is driven to the conclusion that the 
parties must necessarily have intended that eti- 
pulation. and the Court will endeavour strictly 
to limit the implication to what is absolutely neces- 
sary to carry out the intention of the parties. 
471, col. r.] 

The Moorcock, (1889) 14 P. D. 64; 58 L. J. P. 
73; 60 L. T. 654137 W. R. 439; 6 Asp. M. C. 373» 
Hamiyn:v. Wood, (1891) 2 Q. B. 488; 60 L. J. Q: 
734; 65 L. T. 286; 40 W. R. 24, relied on. 

By custom ina Zemindari, the raiyat's share of 
the total’ produce was ‘fixed at 52 per cent. and 
out of the remaining 48 per cent. the landlord 
received 3 per cent. for certain charities and 9 
per cent. for the payment to the village officers 
for their emoluments which the landlord was liable 
tó^pay. Under a ccwle’ ‘the landlord assigned 
his interest and the ccowledar took "36 per cent., 
paid 3 per cent. to the 
and 9 per cent. to the various village officers for 
their emoluments. Subsequently, the Government 
undertook’ the’. payment of the village -officers 
and abolished the payment.in kind by the land- 
lord while his peishcush was increased. In a 
suit by the landlord against the cowledar for an 
account as to the 9 per cent. originally ear- 
marked for the village officers: 

Held, per Schwabe, C. J., Coutts-Trctter, J. 
(Sastri, J. dissenting) (1) that what was assigned 
under the cowle- was the whole’ interest of the 
landlord in respect of which he' received the 48 
per cent. onelvaram; [p. 470, col. 2.] 

(2) that the cowledar undertook only as a per- 
sonalcovenant the duty of discharging the claims 
of the village officers and. of indemnifying.the land- 
lord against their claims; [p 471,.col. 2.] 

(3) that there was nothing to imply that the 
cowleday was to collect theg per.cent. on behalf of 
the landlord either as agent or as trustee or that 
if at any time the ' whole or any part were not 
required for the payment of the, village officer he 
should account to the landlord for any increased 
amounts ; (p. 471, col. 1.) . 

(4) —that the proper remedy af the landlord in 
the present case' was to apply before the Collector 
under section 27 (4) of the Madras Proprietary 
Estates’ Village Service Act for increase of reni, 
Ip. 472, col. 1.] 

Per, Kumaraswami Sastri, Ke (dissenting) — 
That the landlord having no interest at the date 
of the cowle in the 12 per cent, which had by long 
custom been set apart and ear-marked for the dis- 
charge of specific obligations, well-known and 
legally.enforceab]e against him, the assignment. 
under the cowle could be deemed to have been 
. only ‘of the 36: per cent. and the x2 per cent. was 
. received by the cowledar as agent for which he was 
bound.to account. [p. 474, col. 2.] 


;.Appeais under clause 15 of the Letters 
Patent ‘preferred against the decision of 
the : ‘High Court, in Appeals Nos. 159 and 
e 215 Sf 1919, de presenten against 

Ua : i _ 


Pandara 
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landlord fos charities 


, 


- Judge, 


the decrees of the cae of. the Subordinate: 
Ramnad, at Madura, in O. Ss 
Nos. 24 and 39 of 1917, respectively. 

Mr. C. V. Ananthakrishna Aiyar, for the 
Appellants. M 

Messrs. T. Rangachariar, 5. Srimwasa 
Aiyangar and S. Sundararaja Bayangan, for. 
the Respondent. 

JUDGMENT. 

- Schwabe, C J. 

Rajah of Rammad against the farmers 





er tenants of villages: in that Zentendart 


to recover from them the money value of 
certain annual payments received by them 
from the raryals of those villages. In 1894 
two cowles were executed: by the then 
Rajah in favour of those farmers. Before 
the cowles; tbe Rajah or zeminday received 
48 per cent. of the total produce, the ratyats 
or:actual cultivators of the land. keeping 
the other 52 per cent.. - Of the 48 per cent. 
one-fourth,' or 12. per cent. of the total; 
Was. received by the Rajah for certain pur- 
poses—3 per cent. for charities and 9 per 
cent. for the payment. of village officers, 
whom the Rajah was liable to pay. : By 
the cowles the Rajah let for.a term: of 
years all his interest in the villages to the 
farmers, The villages - are defined ‘by. 
boundaries and “most of. the land ‘in them ` 
was in the occupation cf ratyats, but these 
were offices, buildirgs,..tanks, trees ard 
possibly wastelandand jungle; which werein 
the occupation of the Rajah himself. There- 
fore, what was let was h's interest in the 
lands in the occupation of the ratyats in res- 
pect of which he received the 48 per cent. 
melvaram and such buildings, lands, trees, 
etc., as were In bis own occupation. "There 
was an obligation on the part of the farmers 
to do certain repairs. After the Comics, 
the farmers, in fact, received the whcle, 
48 per cent. melvaram and paid the village 
officers in kind. They agreed by the cowles 
to pay to the zeminder in addition to tke 
rent reserved the 3 per cent. for the chari- 
ties and an amount which they collected 
for road-cess -for which the zemindar 
remained liable as between him and the 
Government, thovgh between him and the 
farmers they took over this obligation. 
Sir John Wallis, C. J., with whose judg- 
ment I entirely agree, holds that the effect 
of the cowles was that the farmers took 
over with the village and the. vavqm, the 
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obligation to . pay thereout. what were in. 
fact chatges on that varam, that is, pay- 
ments to be made to the village officers 
out of the varam. Sadasiva Aiyar, J., 
lield that the obligation was taken over 
by. the farmers by custom, ‘This is pro- 
bably, also -correct, but if there i is, as I hold, 
_an implied term, as found by Wallis, C. J., 

it is unnecessary to rely upou the custom. 
At. a later date, by. the Madras Act 11 
of: 1894, the payment of these officers in 
Rind was abolished, and it would follow, 
if the matter rested there, that the farmers 
would bé freed from liability to make these 
payments but, could keep that part of the 
melvaram which was leased to them in order 
that they could make these payments, 
. that is, the 9 per cent. It is argued that 
they were 
the 9. per cent. to.the village officers 
3s agents or trustees for the Rajah. I 
am unableto accept this view or to say that 
there was implication of the termin the coule 
that the farmers shouid collect the 9 per 
cent. on behalf of the Rajah and that if, at 
ány,time, the whole or any part were not 
required for the payment of the village 
officers, they should account to him for 
any. unused amounts. Now, it. isa welles- 
tablished rule that a term will only he implied 
when the Court is driven to the conclusion 
that the parties mist necessarily have 

intended that stipulation. This is generally 
Known "as the rule in .The .Moorcock 
(x) which .was followed | and. clearly 
enunciated in Hamlyn ` v. Wood (2). 

I canfind no .such necessity, for the 
cowle is equally consistent with the 
farmers taking over the whole waram 
and taking the risk of what they 
might ‘have to pay to these village 
servants. It would be a perfectly intelli- 
gible contract and this, 1n my view, is. the 
proper interpretation of the contract. Acting 
under the Statute in question, the Govern- 
ment which had taken. over the liability to 
pay. the village. servants, and .relieved the 
Rajah ‘from that liability, increased the 
peishcush, payable by the Rajah with the 
result that, but for a further provision in 
the’ Statute in a case like this, the Rajah 


1) (1889) 14 P. D, 64 ; sët L P. 73; 60 L. 
a ha [^ M 20 vr 6 ‘Asp. M. C .373. 
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recelving and paying away. 


would have. M pay ae pem uou 
whereas the farmers, would, receive and keep 
what was still being received from the ratyais . 
to provide for the payment of.the village 
officers, that is, the 9 per cent. This would 
be most. inequitable, aud hence section 
27 (4) of the Act provides as follows :~-. 
"be inany case, the rent payable to a 
proprietor in respect. of any. land has been. 
fixed under an agreement, subsisting on 
the date of this Áct coming - into force, to 
the effect that. any portion of the remunera-.. 
tion of the village-officers shall be borne 
by the tenant or the proprietor, as the case 
may he, it shall be lawful for the proprietor. 
or tenant. to apply to the Collector for. 
sanction to increase the said.rent or to de- 
mand its reduction, and the Collector shall, 
upon receipt of such. application and. upon. 
satisfactory, proof, of justice of the claim, 
grant such sanction, and increase or reduce 
the rent to the amount at which it would | 
have been fixed bad no.such agreement. 
been entered. into,” “This applies to tbis: 
case, unlessit can be ‘successfully contend- 
ed that the farmers in question are not 
tenants within the meaning . of that section, 
as was held. by Sadasiva. Aiyer, J., and. 
was also held in an unreported case, S. A. 
No. 510 of 1918, by Oldfield and Krishnan, «. 
JJ. I cannot attach importance to the. 
latter case—vie do not know.what was argu: 
ed c1, whether this question was necessary 
for the decision in that case.. I do not agree: 
with Sadasiva Aiyar, J., on. this point or. 
with that cther judgment if itso held. In 
my view thesefarmers weré tenants in the. 
proper oidinary sense of the word for the’ 
reason I have pointed cut above. Further, 
I am quite clear th at they are.tenants within: 
the meaning of t his section ; fcr, on any . 
other construction of this section, persons - 
in the position of these farmers, who were 
many and known to be many at the time 
when the Act was passed; would have 
been left in possession of the produce 
of land to which morally they 
p uo sort of right, and I do not "thin 
I am driven (os ach an absurd construction. 
I do not attach any importance fo. ‘the 
fact that it has been held under another 
or other Statutes, $ such as the Madras Rent. 
Recovery Act, that. ‘‘ farmers," I use the 
word in the sense of perscns farming the ` 
rents, are not ^ tenants” within the men, 
eel tee fet KN eee A ah d 


qn 


ing of certain sections of those Acts. 

It follows that, in my judgment, 
the Rajah is entitled to apply under that 
section to the proper authority, to have the 
rent payable by the farmers adjusted in 
accordance with the terms of that section, 
namely, by increasing the rent to the amount 
at which it would have been fixed had no 
agreement besen entered into providing 
that. the farmers should pay the village 
officers. As far as I can see, the result 
will be that the Rajah will obtain all that 
he is asking for im this action. But, in 
my view, this action was entirely miscon- 
céived and accrodingly the appeal must be 
allowed with costs, and the decree of the 
Subordinate Judge will be modified by 
disallowing the value of the Manibhem 
and Swatantram with interest. The parties 
will pay and receive proportionate costs 
both in the Subordinate Judge’s Court, 
and before the Division Bench. 

I agree with the observations of Coutts- 
Trotter, J., as regards the decision in Nalla- 
yappa Pilian v. Ambalavana Pandara San- 
nadhi (3). 

Coutts-Trotter, J.—I entirely agree, 
and I only desire to add two observations 
of my own. The first is this: It seems 
to me that, where a Court feels itself driven, 
_ as we do in this case, to make an implica- 
tión in a contract which is not there in terms, 
it should endeavour strictly to limit that 
iinplication to what is absolutely necessary 
to carry out what is believed to be the 
intention ofthe parties. In this case that 
appears to be effected by holding that, 
what was intended was that the defendant 
undertook, as a personal covenant, the 
duty of discharging the clatms of the village 
officers and of indemnifying the zemindar 
against the claims. That seems to me to 
carry out sufficiently what we hold the 
patties to have meant, and I decline to go 
turther and imply such conceptions as that 
of trusteeship or agency into such a 
matter. l 

The other. observation that I desire to 
makeis, with regard to section 27 (4) of the 





Madras Act II of 1894. I think it is most: 


important inthis country, to construe the 
terms of.an Act taken from the English 
Law strictly in relation to the immediate 
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context, and to decline to be guided by 
evidence as to their meaning, or judicial 
interpretations. of them, when they occur 
in another context or in other Statutes. 
I look at section 27 (4) of this Act and I 
find these words : ‘‘ Jf the rent payable 
to a proprietor in respect of any land has 
been fixed under an agreement, to the effect - 
that any portion of the remuneration of 
the village officers shall be borne by the 


tenant or the proprietor, as the 
case may be’’—then certain conse- 
quences shall follow. I think that, 


for the purposes of that section, it is abun- 
dantly clear that the word ‘tenant’ must 
be so construed asto mean a person in the 
nature of those defendanis whose case 


we are considering here, It reems to 
me that once you have got it 
that the zeminday here, who is clearly 


the proprietor within the meaning of this 
Statutes, sues for payment of rent—and 
in fact the first branch of Mr. Ranga- 
chariar's argunrent was to insist upon it that, 
what was covenanted for here was rent 
and nothing else—and if you look at this 
clause and nothing else, it is inevitable 
to conclude that the person described 
asa ‘tenant’ isthe person who pays rent to 
the proprietor and that the one is the mere 
correlative of the other. ‘Therefore, I think 
that there is nothing to prevent our holding 
that, the defendant here is a tenant within 
the meaning of that Statute and, I find no- 
thing in Na/layappa Pilkan v. Ambalavana 
Pandara Sannadhi (3) to alter that opinion. 
I would also point out that that case 
itself is very wisely, if I may respectfully 
say so, proceeded on very much the same 
lines as I have indicated, namely, of con- 
struing the words in strict relation to the 
exact context, and the portion ot 
the Statute in which they occur. I only 
desire to add this that, I am not  pre- 
pared to hold that the learned Judges, 
who decided Subbaraya v. Srinivasa (4) 
and Baskarasami v. Sivasami (5), were 
wrong. 
Kumaraswami Sastri, J—If the ctowles 
can be construed to be assignments by the 





(à 7 M. 580; 8 Ind. Jur. 611; 2 Ind. Dec, 
(N. S.) 987. 
(5) 8M. 196; 9 Ind. Jur. 70; 3 Ind, Dec. (N, S) 
136. 


Vol. LXX) 


INDIAN CASES. 


"1 0 48 


TIRUNEELAKANTAM SHRVAI v. RAJA OF RAMNAD, 


. &emindar of the 48 shares in the produce, 
which were allotted tothe Rajah’s share 
at the division of the produce, subject to 
the. obligation of the transferee to meet 
the obligations to discharge which 12 out 
of the 48 shares were liable and an indemnity 
in favour of the zemindar, I agree with 
my.Lord and my brother Coutts-Trotter, J., 
that the remedy of ‘the zemindar is to 
proceed under section 27 of the Proprie- 
tary Estates’ Village Service Act, (Act 
II of 1894). Having regard to tbe terms 
of the cowles which are not mere transfers 
of the melvaram without any transfer of 
interest in the lands, bnt which transfer, 
in addition to the waste, forest and 
other lands in which the zemindar had a 
proprietary interest and, which also 
require certain services to be rendered, 
the cowledar will be a tenant in the ordinary 
acceptation of the terms. This distinguishes 
the case from the decision cf Oldfield, J., 
and Krishnan, J., in Second Appeal No. 
510 of 1918 [Rajain Ayyar v. Raja Rajes- 
wara Muthu Ramalinga Sethupathi.] 

He will be a person liableto pay rent 
to the zemindar which has been fixed with 
reference to an implied agreement to the 
effect that, he shall pay the remuneration 
to the village officers and, clause 4 of sec- 
tion 27 will in terms apply to him. 

Lfind it, however, difficult to hold that 
there was any transfer to the cowledar of 
the 12 shares out of the 48. The 
immemorial practice in the zentindart 
‘was for the produce being brought to 
the threshing floor for division between 
the tenants and the zemundar. The tenants 
took 52 shares and left 48 shares for the 
zemindar, who had to remunerate the 
village-servants and to contribute towards 
certain charities (Mahamais). So far as 
the remuneration of the village Munsif, 
karnam and watchman were concerned 
it was a statutory duty. What the zemin- 
dar did was to set apart one share out of the 
48, left after the tenants took their share, 
for the Darma Mahamai, 2 shares for the 
Jari Mahamai, and o shares for the re- 
muneration of the village officers, The village 
officers had the right to receive their shares 
at the threshing-floor at the time of the 
division. They had the right of suit against 
the zemindar if they were not paid and, 
could recover their bare of the produce 


both personally and against the estate of 
the zemindar. As regards the charities 
the zemindar was bound to account, and 
could be proceeded against for breach of 
trust if he did not set apart and hand over 
the sharedueto the charities. It is clear 
that at the date of the cowles the zemindar 
had no interest in the 12 shares which had 
by long custom been set apart for the dis- 
charge of the obligations which were per- 
fectly well known to every body and could 
be enforced against the -zemindar. ‘These 
obligations could not be got rid cf by 
the zemindar by assignment of the mel- 
waram to some body else, and he remains 
liable in spite of the assignment. An 
assignment of the 12 shares would not 
benefit the cowledar while it would not place 
the zemindar in any better position than 
he would have been if there was no assign- 
ment. At the date of the cowle the posi- 
tion was this. As soon as the tenants 
took away their 52 shares, 36 shares were 
set apart for the zemindar, 3 shares for 
the charities and g shares for the village 
officers, each party taking what was due. 
The terms of the cowle show, in my opi- 
nion, that what the zemindar did was to 
transfer to the cowledar the 36 shares due 
to himand asto which he had absolute 
power of disposal and, to ask thé cowledar 
to collect and pay over to him the 3 shares 
which were due to the charities and make ` 
the various payments to be made to the 
village officers out of the shares, "The terms 
of the cowles in the appeals are similar and 
I shall take one of them by way of illus- 
tration. 

The cowle Exhibit A in Appeal No. 139 
begins by stating that the sayasa / for 
each Fasli on a ten years’ average was 
Rs. 982-10-r, and it fixes the rent at 
Rs .425-3-I on this basis. Itisfound by the 
Subordinate Judge, and not disputed before 
us, that Rs. 982-10-1 represents the amount 
calculated on the 36 shares which belonged 
to the zemindar and excluded the 12 shares 
which were being-set apart for the chari- 
ties and payment to the villagé officials: 
so that it is clear that the whole basis of 
the transaction was on the footing that what 
was being transferred was the net share 
of the zemindar and not the ,Whole of 
the 48 share: that remain after the tenants 
took their shares. The deed ‘proceeds tg 


474 


with the said _ poruppu (rent) amount 
vay, the road-cess, “Jari Mahamai, Dharma 
Makamai, "etc, _ amounts | fixed upon 
the. respective accounts. | | It is not 
disputed that these payments were to be 
made, and have, in fact, been made during 
ail these yeárs to the zeimindar and, not 
to the Government or the.charities direct. 
No adequate reason is given as to. why the 
zemindar should require the road-cess and 
charity amounts to be paid over to him, 
it the 48.shares were assigned. with. the 
obligations to meet the liabilities direct. 
t is suggested thathe wanted the charity 
amounts to be paid over to him direct, in 
order: that ‘he might misappropriate a 
portion of what | would otherwise ` Zo 
to the charities. It is extremely unlikely 


that'a man who was assigning a village. 


yiélding more than double of what he required 
the transferee to pay | | 
vilis for the delivery to himof three 
ver cent. of the income, in order that he 
might have the opportunity of mis-appro- 
ptiating a small portion of that amount. 
‘he absurdity of it is patent. The reason 
why the zemindar wanted these sums to 
He paid back to him is because he assigned 
deet oniy the net amount after deducting 
the 12 shares, and the 12 shares wil 
have to be distributed betweer the chari- 
| i zeminday 


^ 


A 


ties and servants, neither the 


‘nor the transferee havitig any beneficial 


interest in it. "The village servants having 
the right to ‘take. their skare out of the 9 
shares of the produce set apart for them, 
there was no necessity for the share being 
paid to the zemindar and.again paid over 
Év tim to the servants, convenience ob- 
viously suggesting that the cowledar should 
deliver it direct to the servants. As reg ards 
che Dhaima Mahamai and Jari Makamai 
which represented the 3 shares, as practice 
was for the zemindar to take 3 shares for 


, 


aying over to the charities he required: 


the cowledar to collect and: pay over the 
5 shares to him. 

"At is significant that the cowles nowhere 
State that the cowledar should discharge 
the obligations ‘to third parties which 
the Rajah: was under an ‘obligation to 
discharge. It simply states that the cowie- 
dar should pay ovér to the Rajah the road- 
6ess and three shares, allotted ‘to the chari- 
Wo vas sa" A a A ws Be. ae 3 
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him as rent, would 
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pute 


ties. .It says nothing about o shares payr., 
able to village officers, a fact -which is un- 
likely if there was a transfer of the 9 shares. 
to the cowledarv, under an agreement of in- 
demnity should ‘the cowledar not pay the 
village servants. I agree with the follow-' 
ing. observations of Sadasiva  Aiyar, J., 
whose knowledge of the land laws “and 
tenures of this Presidencyis unique: “Both 
the lessee and the Rajah knew and con- 
templated that the lessee will nay it accord 
ing to custom to the village officers direct 
instead of through the Rajah, the Rajab's 
direct receipt of it himself at the granary’ 
and ‘paying it over at once to” his 
village officers" would have resulted in 
a mere circumlocution and unnecessary 
trouble." Ialso agree with him in think+ 
ing that the 12 per cent. was received by the 
cowledar as agent of the Rajah and not by 
virtue of his right as an assignee of the shares 
with an obligation to discharge the liability” 
of the Rajah to pay 3 per cent. to charities 
and 9 per cent. to the village officials. ~~ 
I would confirm the decrees of the Sub-. 
ordinate Judge and, dismiss the Letters 
Patent Appeals with costs. = 
he. | o 
"N.H. 


Appeal allowed.” 
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BOMBAY HIGH. COURT. 
ORIGINAL, Civi, JuRIsprcrion. St. No, | 
4039 OF 1921. F 
. November 12, 1921. 
Present.—Mr. Justice Fawcett. . 
MADHAVJI VISRAM THACKER 
_. AND OTHERS—PLAINTIFES 

VEVSUS 8 
. VADILAL AND OTHERS - 
— DEFENDANTS. soo 
. Cause of- action—Foreign judgment—Suit, .-to 
vecover sum awarded—Rate of exchange— Contrati— 
Breach— Damages. ar 
in a suit, based upon a judgment of a' foreign 
Court, viz., the High Court of Justice, King's Bench 
Division in England, to recover in rupees a sum 
stated in sterling and awarded to the plaintiff, the 
conversion into Indian money should be calculated’ . 


RAMNIKL 


.at the rate of exchange ‘ruling upon the date of 


the judgment sued upon, the cause of action for 
the suit having arisen on that date. [p. 475, col. 1.j 
fCase-law reviewed.) 

Once the damages recoverable for breach of a 
contract have, so- to speak, crystallized at thë 
date of the default, they do not change afterwards 
and the Courts do not take account of the inevitable 
delay which must occur before the trial of the action, 
[p- 475. c02] ` "x e 
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“When a plaintiff claifns^ damages for breach 
o contract to deliver goods in a foreign country 
.at a fixed date, the measure of damages is, if there 
js a market,.the market-value of those goods 
“at the place where and on the day when they should 
-have been delivered ` and it is immaterial to- prove 
ithatat the date of the judgment: awarding the dam- 
sages the goods were either worth. more or worth- 
Jess than they were at the date of ‘the breach, 
‘fp. 475, col. 2.] 

Just as in the case of a breach of a contract 
“to deliver goods the Court has to exclude from the 
‘calculation of the damages the subsequent change 
in the value of the goods, so also it has to exclude 
'the subsequent change in the value of the currency 
-after the date of the breach; and for the sanie 
reason, namely, that the changes in the value: of 
athe currency are too remote a consequence of the 


“breach to be taken into consideration by the. 


"Court. [p. 476, col 2.] - 
. Mr. Campbell, for the Plaintiffs. 
- Mr. Wadia, for Defendants Nos. x and 2. 


. JUDGMENT.—Plaintifis sue to recover 
:the equivalent in rupees, etc., of the. sums of 
7138-441 and £21-17-5, decreed ex parte 
‘against the defendants by the High Court 
‘of Justice, King's Bench Division in Eng- 
farid, on February 23, 192i, as converted 
‘at the rate of exchange ruling upon the 
‘said February 23, 1921, with costs and 
‘interest on the judgment. 

c The judgment is conclusive under sec- 
-tion 13, Civil Procedure Code, none of the 
‘exceptions specified in that section applying, 

The only question raised by Mr. Wadia 
for defendants is, that the rate of exchange, 
at which the two-sums should be converted 
into Indian Currency should be that ruling 
on the date of this Court's judgment, in- 
stead of on. Vebruary 23, 192r, the date 
of the English High Court judgment.. 

Mr. Campbell for plaintiffs relies on 
Celia v. Vollurno (x) which follows Di Ferdi- 
nando v. Simon, Smits & Co. (2), in deciding 
that, when damages are assessed in'a foréign 
currency, they must be converted at the 
rate of exchange ruling at the date, with 
reference to which, the damages in “the 
foreign currency ‘have in-law to be assessed, 
and not at the rate of exchange. ruling 
at the rate when the Tribunal is called 
upon to convert into English money the 
damages to be ascertained. This - does 
not, however, strictly apply to the point now 
arising, for even Mr. Campbell does not 
^ (ri) (x921) 125 L. T. r91 approved from (1921) 
2 A. C. 544; 90 L. J. P. 385; az Com. Cas. 46; 

37 T. L.R. 969. 
"ai (1920) 3 K. B. 409: 89 Li J. KS "1039; 26 
Com. Cas. 37; 36 T. Ie R. 797; d T. xig. “` 


ask the Court to allow the rate prevailing - 
on the day when the breach of the contract ` 
occurred, in respect of which. the plaintiffs’ 
obtained the English judgment sued upon. 
But in so far as VUE cause of action for tlie 
present suit is the judgment in question, 
and the breach of contract is the cause ot 
action in a case like that of Dz Feri. 


nando v. Simon Smits & Co. (2) the prin- 


ciple of the decision in that case does, ee 
apply to the present. That principle 
that, once the damages recoverable have, 
$9 to speak, crystallized at the date of 'de- 
fault, they do not change afterwards, and 
the Courts do not take account of the in- 
evitable delay which must occur before the 
trial of the action. This is the view taken”. 
by McCardie, J., in Lebeaupim v. Crispin 
& Co. (3) which had been endorsed by the’ 
Court of Appeal in the two decisions already 
mentioned. He there says page 722):— 
"To hold otherwise, would produce ex^ 
traordinary results. The damages payable 
would depend partly on the date when: 
the plaintiff issued his writ, partly en tlie 
length of the interlocutory proceedings, 


partly on the illness or good health of the . 


parties as the trial approached, partly ‘on’ 
the number of prior cases which ‘occupied’ 
the time of the Court, and partly on whether 
the Judge reserved his decision or not. 
They might depend also on whether judg- 
ment was entered for the plaintiff by the 
Judge of first instance, or by. the Court 
of Appeal or by the. House. of Lords.’ Such 
a state of things would, I think, be most 
unsatisfactory. It would encourage a plain- 


tiff to hasten or postpone the trial accord- 


ing to his view ef the money market, and 
he might gamble on the rate of exchange: 
If the damages are fixed at the date “of 
breacti, where the contract is wholly to be 
performed in ‘England, such  also;..... 
should be the result where the breach: is 
out of England. - There should, I think; 
not be varying rules in such a case, Jf 
the damages are once. crystallized at the 
date of breach, then a definite date is- given 
for the ascertainment of exchange, and the 
amount found payable at the hearing is’ 
awarded without regard to the fluctuations 
of the. possible date of trial. 
These considerations apply to the: pre: 


(a , 920) 2 K. B. 7143, 25 Com. Cas, 335: in 
S, J. Gear 36 Te. DR. 7391 89 T, Jj. K By 1024. 
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sent case, It is undesirable that the amount 
which the plaintiff receive should depend 
on the particular date on which this Court 
gives judgment, a date which depends on 
varying circumstances. On the dateon which 
the English High Court gave its judgment, 
defendants came under a legal’ obligation 
to pay the sums in question to the plaintiffs, 
for a foreign 
creating a debt, 
under an implied liability to pay its amount 
(see Halsbury’s Law of England, Volume VI, 
Art. 417, p. 281); and the principle appli- 
cable in the case of the breach of contract, 
which brought defendants under a legal 
obligation to pay damages to plaintiffs, 
applies equally infavour of converting at the 
rate of exchange ruling when thatlegal obli- 
gation arose. The subsequent variations 
in exchange under which those sums became 
of greater or less value, when expressed 
in Indian currency, are immaterial for 
reasons given in the judgment of Scrutton, 
J. in Di Ferdinando v. Simon Smits d 
Co. (2) He says (pp. 414-415) :— 

 " On principle the matter appears to 
stand thus: 
ages for breach of contract to deliver 
goods in a foreign country at a fixed date, 
the measure of damages is, if there is a 
market, the market-value of those goods 
at the place where and on the day when 
they should have been delivered ; and 
it is immaterial to prove that at the date 
of the judgment awarding the damages 
the goods were either worth more or worth less 
than they were at the date of the breach. 
...The reason...is that subsequent fluc- 
tuations in the value ot the goods which 
ought to have been delivered are too remote, 
as a consequence of the original breach, 
to be taken into account by the Court. 
Therefore, shutting out the change in the 
value of the goods after the date of breach, 
if the damages have to be assessed in the 
currency of a foreign country, the Court 
has to arrive.at a figure expressed in foreign 
currency. An English Court, however, 
cannot give judgment in foreign currency, 
there being no power to enforce such a 
judgment. Therefore, the Court must trans- 
late into English currency the figure arriv- 
-ed at as the damages in foreign currency, 
on the date of the breach. , Just as the Court 
has to exclude from the calculation of the 
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judgment is regarded as: 
the defendants being ` 


When a plaintiff claims dam-, 


Doss 


damages the.subsequent change in the value 
of the goods after the date of breach, so 
also it has to exclude the subsequent change 
in the value of the currency after the date 
of the breach; and for the same reason, 
namely, that the changes in the value of 
the currency are too remote a consequence 
of the breach to be taken into consideration 
by the Court." 

So, here, in calculating in Indian currency 
the damages due to plaintiffs for defendants' 
failure to fulfil their obligation to pay the 
sums of £ 138-4-x and 4 21-17-5 arising under 
the judgment of EYebruary 23, r921, this 
Court must exclude from the calculation of 
those damages the subsequent change in the 
value of this currency.’ | 

It should also be noticed that the 
Court in Di Ferdinando's case (2) rely on 
Scott v. Bevan (4). The substance 
of the decision in that case is given 
in Scrutton, L. J.s judgment just 
referred to. That was a case of an action 
brought on a Jamaica judgment for a 
sum of money, and the Court held that this 
should be converted on the basis of the 
actual rate of exchange at the date of the 
Jamaica judgment. Mayne on Damages, 
7th Edition p. 256, cites this case'as author- 
ity forthe general proposition that, the rate 
of exchange prevailing at the date of the 
foreign judgment sued on, is the one to be 
taken, and this view has clearly been affirmed 
by the Court of Appeal in England. 

I think thesame rule should be followed 
here. As an analogous case I may refer 
to the one where ‘‘ monies expressed to 
be payable in British currency are payable 
in India,” under an order of the Privy 
Council. Under section Oro of the former 
Code of 1882, these were to be '' estimated 
according to the rate of exchange for the 
time being fixed by the Secretary of State 
for India in Council, with the concurrence 
of the Lords Commissioners of Her Majésty's 
Treasury, for the adjustment of financial 
transactions between the Imperial and the 
Indian Governments." 'The Allahabad and 
Bombay High Courts held that, where 
payments were made after execution is 
issued in India, the rate must be that 
at the time of issuing the writ: Param 

(4) (1831) 2 B & Ad. 78; 9 L. J. (0, S) K. B. 
152; Dans, & Lloyd 301; 36 R. R. 482; 109 E. R; 
1073. | 


Vol; LXX] INDIAN CASS; d» 
SUBRAMANIA GURUKEAL Y. AMMAKKANNU AMMAL. UR 


Sukh v. Ram Dayak (5) and Ishwardas v. 
Mir Ajmuddin Khan (6). The Calcutta High 
Court, on the other hand, held that the rate 
should be that prevailing at the date of 
the Privy Council order: Dakhina Mohan 
Roy Chowdhry v. Saroda Mohan Roy 
(7) and Mahomed Abdul Hye v. 
Gajraj Sahat (8). This difference of 
opinion has been settled in favour 
of the Calcutta view by the insertion of 
the words “at the date of the making of 
the order” (+. e., the order of His Majesty 
in Council) after the words ''for the time 
being fixed " in the corresponding pro- 
vision contained in O. XLV, t. 15 (3) 
of the present Code. This supports the 
view that the rate of exchange at the date 
of a foreign judgment sued on should simi- 
larly be determinative in preference to that 
prevailing on the date when the judgment 
is ordered to be given effect to in India. 

It is agreed that the rate of exchange as 


II 
on February 23, I921, was Is. 3i d. 


The full amount due (Rs. 2,448-14-0) has 
already been paid to plaintiff as admitted 
by Mr. Campbeli. 


Decree for plaintiffs for costs of the suit. 


N. H. Sutt decreed. 


(5) 8 A. 650; A. W. N. (1866) 249; 5 Ind. 
Dec. (N. S.) 390. 

(6) (1881) P. J. 40. 

(7) 23 C. 357; 12 Ind. Dec. (N. $.) 239. 

(8 25 C. 283; 2 C. W. N, 89; 13 Ind. Dec. 
(N. $.) 190. 


MADRAS HIGH COURT. 
SECOND APPEAL NO. 706 op 1920. 
April II, 1921. 
Present —Mr. Justice Sadasiva Aivar, 
and Mr. Justice Spencer. 
SUBRAMANIA GURUEKAL— 
PLAINTIFF—APPELLANT 
YEN SIS 

AMMAKEANNU AMMAL AND AN- 

OTHER—DEFENDANTS—RESPONDENTS. 

Adverse fossession— Temple lands—Suit by suc- 
cessov of office holder— Fresh cause of action — 
Alienation of temple lands-— Void transaction, 

Where lands constituting the endowments of an 
office are held by a person not entitled to the 
office for more than 12 years as owner, he gets an 
absolute aud indefeasible right thereto not only as 
against the then holder of the office, but also as 
against all the succeeding holders. Each successive 
holder of the office does not, on appointment, get 
a fresh right to sue to recover the emoluments. (p. 
472, col. IJ 


Indarapallh Dhanushkotirayudu v. Vankayaia 
Venkatarainam, 59 Ind. Cas. 65; IT L. W. 453: 38 
M. L. J. 320, Gnanasambanda Pandara Sannadhi, 
v. Velu Pandaram, 23 M. 271; 4 C. W.N. 329; 27 
I. A. 69; 10 M. L. J. 29; 2 Bom. L. R. 597; 7 Sar, 
P. C. J. 67r (P. C), followed, 

Bhaiaji Thakur v. — fharwia Das, 24 Ind. 
Cas. 501; 42 C. 244; 18 C. W., N. 1029; 27 M. J. J. 
100; I I. W, 549; 16 M. L. T. 210; (ior4) M. W. N. 
636; x2 A. L. J. 1176; 20 C. L. J. 360; 16 Bom, 
L. R. 845 (P. C.), distinguished. . 

Sadasa — Aiyar, J—QLands attached as 
emoluments to a religious office are inalienable 
in the same manner as the office itself and the sale 
of such lands is a void transaction. [p. 478, col. 2.] 

Spencer, J.—There is no distinction be- 
tween the limitation periods applicable to suits 
for an office and suits to recover emoluments of 
such offices. [p. 479, col. 1.] 

Gnanasambanda Pandara Sannadhi v. Velu 
Pandaram, 23 M. 271; 4 C. W. N. 329; 27 I. A. 69: 2 
Bom. L. R. 597; 7 Sar. P. C. J. 671; 10 M. L. J. 29 


AP. C), followed. 


Second appeal against the decree of 
the Court of the Additional Subordinate 
Judge, Chittoor, in A. S. No. 38 
of 1919, preferred against the, decree of 
the Court of the District Munsif of Sho- 
linghur, in O. S. No. 458 of 1916. 

Mr. N. Chandrasekhara Atyar, for the 
Appellant. l 


Mr. L. 4, Govindraghava Aiyar, for the 


Respondents. 
JUDGMENT. , 

Sadasiva Aiyar, J.—Plaintiff is the 
appellant. He brought a suit fora de- 
claration that the alienation made on 
the 11th June, 1883, of the plaint prop. 
erties by the plaintiff's father and grand- 
father in favour of the 1st defendant (the 
alienation having been by sale of the kudi- 
varam interest in certain lands) was in- 
valid in law. The lands were service 
inam granted by the Karvetnagar Zemin- 
day as emoluments for doing puja in a 
temple, 

One of the questions raised in the case 
was whether the  kudivaram and mel- 
waram both constituted the maniyam or 
only the melwaram. In Muthu Goundan 
v. Perumal Iyen (1)*, the Full Bench de. 

1) 63 Ind. Cas. 790; 40 M. L. J. 429: 13 
183: (1921) M. W. N. 263: 44 M. Ad ra LY 
392. ETERNA 

*The Privy Council in a still later case 
in  Chidambara Sivaprakasa Pandarasannadhi 
v. Vezvama Reddit, 68 Ind. Cas. 538: 16 L, wW 
102; 3I M. I. T. 54; 45 M. 586; (1922) M. W. N 
749; 43 M. In J. 640; (1922) A. I. R. (P. C.).202; 
37 € L. J. 199; 27 C. W. N, 245 (P. C) have dic’ 
approved oí 44 Mad. 588.—[ Ed.]. p 


cided in January of this year that, there is 
a presumption in the:case of grants-of 
even inam lands (whether granted by 
the formér ruling power or by a Zemindár) 
that the grant was of.: both warams. I 
think that that opinion is binding upon 
us and I would, therefore, differing from 
‘the lower Courts, hold on this point 
‘that the grant was of both warams.. 


< -Another question was raised that the 
plaintiff was not the legal holder ot the 
office of pujari on the date of suit, 
:as-his father was alive (and is even now 
alive). The lower Appellate Court held 
that on the true construction of the plain- 
-tiff’s father's letter to the guardain of the 
 -Zemindar (that.letter being Exhibit Q), 
and of the order of that guardian (Exhibit 
A) the father had not ceased to be the 
' -holder of the office, that the plaintiff was 
'appointed by Exhibit O merely to do the 


‘duties: of the office'as his father’s: proxy, 


‘and that, therefore, the plaintiff's suit was 
unsustainable. Having, however, heard the 
-two documents read and commented upon, 
and seeing also that the plaintiff's father 
‘ds plaintiff'S 2nd ‘witness deposed that 
he resigned the  devasthanam service 
owing to illness, I think that on the true 
‘construction of these two ‘documents, 
“the conclusion should be that the plaintiff's 
“father did resign the office, that his re- 
'signation was accepted by the - Zemindar’s 
"guardian and that the plaintiff was re- 
-- cognised as the holder of the office after 
‘such acceptance of the father's resignation, 
' Tdo not, however, agree with the appellant's 
'léárned Vakil that it was the appointment 
"be the’ guardian of tlie Zemindar that 
“entitled the plaintiff to claim the office, 
and not his hereditary right to succeed 
` thereto on his father's ceasing to hold it. 
Tlie next questión is, whether the suit 
‘Ss barred by limitation. Both the lower 
‘Courts held that it was barred. The 
‘alienation, asI said befoie, was in 1883 
. made by-the plaintifi’s father and the 
- plaintiff's grandfather together. As the 


plaintiff's grandfather was the person : 


“then solely entitled to the office, and the 
plaintiffs father- had no right either to 
the office or to the appurtenant lands at 
- that time, his joining in the alienation 
was of no legal effect, and the sale must 
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(2). 


. 320. 
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be taken as one made by the plaintiff's 
grandfather alone for all legal purposes. . 

The. subsidiary question now arises: 
whether that sale was wholly void as the. 
sale of lands attached, as emoluments, 
to.a religious office. In Civil Miscellaneous 
Second, Appeal No. 2r of "oan E 
held; differing from Abdur Rahim, JA 
that the lands. attached, as emoluments, 
to a religious office are inalienable in. the 
same manner as the office itself and that 
the sale of such lands is a void transaction: 
I do not wish to repeat the reasons which 


-I gave in that case.. That case, however, 
is pending in this Court in Nets Anjane- 


yalu v. Ven Gopal Rice Mill Limited 

Even .assuming that the alienation 
was valid till the death and for the life; 
time of the plaintiffs grandfather which 
occurred in 1886, the plaintiff's father 
could have set aside the alienation within -< 
12 years of his succeeding to the office - 
in 1886, He resigned his office only in 1915, 
that is, 29 years.after he so succeeded to 
it. His resignation was probably madein 
order to set up his son to bring this suit 
as heevidentlv thought, or was advised, 


“that he would himself be barred or estop-: 
_ped-if-he brought the suit to recover the 


lands. Now the question is whethet, 
when the successor of the original alienor 
is barred, the successor of that successor 


has got 12 years again from when he sug- 


ceeds to the office to-recover the immove- 
able properties forming the emoluments 
of the service. The question is by no 
means free from difficulty. But I think 
that the decision of a Bench of this Court 


“in Indarapalli: Dhanushkotivayudu v. Van- 


kayala Venkataratnam — (3), which dis- 
tinguishes the Privy’ Council decision in 
Bhatajt Thakur v. Jharula Das (4) 
and which has not been overruled or dis- 
sented from, to my knowledge, in any sub- 
sequent decision of this Court, is binding 


(2). 70 Ind. Cas.,466; 43 M. L. J. 158; x5 L. W. 
513; 42 M. L. J. 477;. 30 M. L. T. 255;, (1922) M. 
W. N. 307; 45 M. 620; (1922) A. I. R. (M.) 197. . 

(3) 59 Ind. Cas. 65; 11 I. W. 453;.38 M. I. J. 


24 Ind. Cas. 501; 42 C. 244; 18 C. W. N. 
1029; 27 M. L. J. 100; 1 L. W. 549; 16 M. L. T. 210; 
(1914) M. W..N. 636; 12 A. L. J. 1176; 20 C. Ia J, 
360; 16 Bom. TR. 845 (P. C). 


a.c 
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upon meand-I would, therefore, hold that 
where lands constituting the emoluments 
of an office have been held by a person 
not entitled to the office for more than 
12 years as an owner (and not as a mere 
mortgagee or lessee), he gets an absolute 
and indefeasible right thereto against all 
the succeeding office-holders also. : 

In the result I would dismiss the appeal 
with costs. 

‘Spencer, J. f TE was con- 
ceded by the learned Vakil for the appel- 
lants that this was not a case falling under 
section 10 of the Indian Limitation Act 
(IX of r908) which exempts from any 
limitation’ suits brought against persons 
in whom trust property has vested- for 
recovery of such property on behalf of 
the trust. He did not refer us to any 
Article of the Limitation Act which would 
give a longer period than:12 years for a 
suit to recover property that has been 
attached‘to an office in a temple, and I 
have no doubt that Art. 124 or Art. 144 will 
apply to the facts ofthis case. Iam unable 
to accept the suggestion that each: suc- 
-cessive holder of the office gets on appoint- 
ment a fresh right to sue to recover the 
emoluments. I think that section 28 of 
the Limitation Act will operate to extin- 
. £üish not only'his right but also the right 
-Of all who claim to succeed him by virtue 
of an hereditary line of succession. -I 





would follow the decision in Gauanasam- - 


banda Pandara Sannadht. v.: Velu Panda- 
ram (5) and Indarapalh Dhanushkotira- 
‘yudu v. Vankayala. Venkataratnam (3). 
In Gnanasambanda Pandara Sannadhi 
v. Velu Pandaram (5), the Privy Council 
laid down the principle that there was no 
distinction between the limitation periods 
applicable to suits for an office and suits 
to recover the endownments of “such 
offices. 

The learned Subordinate Judge has un- 
necessarily expressed an opinion in his 
judgment that the Zemindar’s right of 


resumption became barred owing to the - 


lapse of more than 12 years since he be- 
came aware of the alienation—vide his 
letter, Exhibit O. He further expressed 


EX AE e po PORN 
P.C.].671;:1 M.L. J. 29 (B, C). 
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an iuis that it would not be in. tbe 
Zeminday’s power:to make any new Ap- 
.pointments to the office‘if the zemindar's 
right of resumption had become barred. 
I do not think it necessary in, this, case 
to express any opinion as to the zemindar:s 
rights, as grantor to recover the property 
attached as emoluments to a religious 
trust that has failed. This suit is brought 
by a holder of the office, and we have 
only' to consider his title. I agree with 
my learned brother that the plaintiff's 
suit was barred by 12. years adverse pos: 
session against: him, and his predecessor 
in office, his father, and that-the second 


appeal should, therefore, be dismissed 
with costs. ; 


'"V. N. V. 
NN Appeal dismissed: ; 


CALCUTTA: HIGH: COURT. | -> 
APPEAL FROM APPELLA'UE DECREE No, | 
196 OF 1920. 
. March 7, 1922. | : 

Present .—]ustice Sir John Woodtofte, " 

Kr., and Mr. Justice B. B. Ghose. 
HAR KISHORE SEAL AND OTHERS =$ 
PLAINTIFFS—APPELLANTS ` 

VEYSUS = 
THAKURDHAN BAISHNAB AND AN! 
OTHER— DEFENDANTS—RESPONDENTS, ? 


Hindu Law—Succession—Re-marriage of mother 
—Succession to son by. brevious marriage. ^. f 


A Hindu mother belonging to a caste amongit 
whom widow re-marriage is permissible, is not iùn- 
capable, by reason of her re-marriage, of inheriting 
from a deceased son of her's by her first marriages 

Apart from any special provision of the Hindu 
Widow’s Re-Marriage Act, a Hindu mother may 
under the general Hindu Law inherit from “her 
m after re-marriage. 

Appeal against the decree of the Subordi- 
nate Judge, First Court, Sylhet, dated. the 
,26th August, 1919, . affirming that of 
the Munsif, Third Court, at Habiganj, dat ed 
the 24th February, I9IQ.. 


H 
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^ Babus Bojo Lal Chakravarty and Preonath 
Duit, for the Appellants. 
Babus Jogesh Chandra Roy and Birendra 
Kumar Dey, for the Respondents. | 
JUDGMENT.—This appeal arises out of a 


' suit for recovery of possession and declara- 


"tion of title to lands and we deal with only one 
' poiut in this case. The question which arises 
is this. It is admitted that the property 
‘which is the ‘subject-matter of the suit 
belonged to a man of the name of Madan. 
The plaintiffs-appellants are purchasers 
from the daughter’s sons of the grand- 
father of Madan. The defendants claim 
under purchase from the mother of Madan. 
Madan, theson, died admittedly: after the 
re-marriage of his. mother.. Now, the 
question arises which of the parties has 
acquired title by. their purchase; and this 
depends upon the question whether the 
daughter’s sons of the grandfather of Madan 
were the heirs of Madan or whether Madan's 
mother was his heir. --Both Courts have 
-found in favour of the latter alternative 
and accordingly dismissed the suit and 
the appeal. The question, therefore, which 
we have to decide.is whether or not Madan's 
mother, who is prima facie his heir under 
the Hindu Law, was incapable of inheriting 
by reason of the second marriage. The 
learned Judges of the two lower Courts have 
decided the. case. after having referred to 
two decisions, one of this Court, namely, 
the case of Akovah Sooth v. Boreanez (X), 
and the other, a Full Bench decison of the 
Bombay ‘High Court, namely, the case of 
Basappa v. Rayava (2). The learned 
Vakil for the appellants has sought to 
distinguish these decisions on the ground 
that they deal withe cases gov- 
erned by the Widow’s Re-Marriage Act, 
XV of. 1856, and his contention 1s 
this, that the Act was passed for the pur- 
pose of removing a bar or disqualification; 
that if there is no bar to a re-marriage then 
the Act does not apply and that such is the 
case here according to the evidence which 
has been accepted, that widow re-marriage 
. was permissible amongst the caste to which 
Madan belonged. | 

On the other hand, it is contended for the 
respondent that the Act is of universal appli- 


oe (1) 11 W. R. 83; 2B, RA Cr}. 399) 4 


‘Mad’ Jur. 286; r Ind. Dec. (N. $.) 781. 
.(2 29 B.91 (Ps B.) ; 6 Bein. Le Ri 770: 


{ 
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cation and authority is relied upon in support 
of the respective contentions of both sides. 
In our opinion it is not necessary to decide 
this point; whatever view we accept as 
regards the argument addressed to us on 
this point, this appeal must fail. 

It is conceded that if the Act applies 
then the decision of this Court to which we 
have referred is conclusive on the point 
which is now before us. We are of opinion 
that that decision is also an authoiity 
in favour.of the respondents and against 
the appellants even on the assumption 
of the appellants’ argument that the case 
is not one under the provisions of that Act, 
beeause, in our opinion, it must be taken 
that, apart from any special provisions 
of that Act, it was decidedin that case 
that a mother may inherit from her 
son after her re-marriage, assuming that 
the son had died after’ her re-marriage. 
It has thus been held that under the general 
Hindu Law the widow is entitled to succeed 
to the estate of her son. That case was 
followed by a Full Bench of the Bombay 
High Court and we agree in the decision 
of the learned Chief Justice in that case, 
when he states that whatever might have 
been his view, had the matter been 
uncovered by authority it would (in his 
opinion) be wrong to disregard a rule - affect- 
ing rights of property, established as far 
back as 1868 by the decision of a Full Bench 
of the Calcutta High Court in the case. o 
Akorah Sooth v. Boreanee (Ire 


In our opinion, therefore, the appeal fails 
and it is dismissed with costs. 


Appeal dismissed. | 
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SUBRAMANIA MUDALI D, MEENAKSHI AMMAL: 


MADRAS HIGH COURT. 

SECOND CIVIL APPEAL No. 723 OF 1920. 

April 20, 1922. 
Present:—-Mr. Justic: Oldfield and 

Mr. Justice Ramesam. 

SUBRAMANIA MUDALI-—DEFENDAN?T 

NO. £—APPELLANT 

VEYSUS 
MEENAKSHI AMMAL AND ANOTHER— 
PLAINTIFF AND DEFENDANT No, 2— 
RESPONDENTS, 

Madras Survey and Boundaries Act (IV of 
1897), ss. 12, 13-—Order under s. x2— Limitation, 
commencement of—Date of order or official act 
~~ Jurisdiction of Civil Court, 

Under section 13 of the Madras Survey and 
Boundaries Act of 1897, the starting point for 
limitation for a suit to set aside an order under 
section 12 of the Act is the date of the order or the 
decision of the Survey Authorities and not the doing 
of an official act, such as the actual demarcation of 
the land by fixing boundary stones by the Survey 
Department. (p. 481, col. 2.] 

Muthiyvuland: Poosavi v. Sethurama Aiyar, 50 
Ind. Cas. 43; 42 M. 425; 9 L. W. 323; 36 M. L. J. 
356; 25 M. L. T. 293; (19019) M. W. N. 226 (F. BA, 
explained. 

Section 13 of the Madras Survey and Boundaries 


Act is applicable only to persons who are par.ies to . 


the dispute or to the appeal or to whom notice of 
such appeal has been g.ven. p. 485, col. 1.] 

The question, whether in a case, the conditions 
for the application of section 13 of the Madras 
Survey and Boundaries Act have been established, 


is for the Civil Court to determine whica has to 


decide whether its jurisdiction has been ousted. It 
is not for the Survey Officer to give a final decision 
upon that question. [p. 482, col. 2; p. 483, col. 1] 

second appeal against the decree of the 
Court of the lemporary Subordinate Judge, 
Vellore, in A. S. No. 181 of 1919, 
preferred against that of the Court 
of the District Munsif, Ranipat, in 
Q. S. No. 314 of 1928. 


Mr. M. S. Vatdyanatha Atyar, icr the 
Appellant. 


Ar, T. M. Krishnaswami Atyar, fcr the 
Respondents. 


ORDER.—The course of this litigation 
has been uafcrtunate. The dispute between 
the parties relates to 14 cents of land and is 
of a kind which is very common in connec- 
tion with re-surveys. lach party has 
some evidence of title to a particular extent 
and there is no room on the land to satisfy 
the claims of each. Some objection Las 
been made to the lower Appeliate Couit's 
judgment on the merits, but we. 


Ai 


. of limitation is then taken 


do nst titak that any question of law has 
beeu raised, and with its decision on the ques- 
tion of fact we cannot interfere. 

The substantial argument here has been 
against the decision of the lower Courts 
that the suit was not barred, as the - 
defendants contended it was, with relerence 
to section 13 of Act IV of 1897. The langu- 
age of the pleadings is important. "ike 
first defendant, in paragraph 6 of his written 
statement, referred generally to mistaken 
action on the part of the Survey Authorities 
and to his own objection to their action 
at the time of the grant of the final patte, 
In the end, patta for four acres and 39 cenis 
was granted to the defendants. The plea 
in these 
words: "Since the plaintif did not 
bring a suit within one year to set aside 
this decision, the suitis time-barred.’ It is 
no doubt true that the plea is taken very 
generally; but it does not seem to us that 
it was taken ambiguously, and defend- 
ants are entitled to a trial of it. The Dis- 
trict Munsif framed an issue, “is the suitin 
time?" but he dealt with it by a short 
statement that the suit must be found to be 
in time without further discussion. In the 
lower Appellate Court objection was taken 
to this finding with reference to Muthi- 
rulandi Poosart v. Sethurama Atyar (1). The 
lower Appellate Court, however, in our 
opinion, misread that decision as holding 
that time under section 18 would run not, 
as section I3 prescribes, from the date 
of an order or decision of the Survey Au- 


_thorities, but from the doing of an official 


act, such as the actual demarcation of the 
land by fixing boundary stones by the Survey 
Department. ‘That construction of the 
judginent in the case cited canuot be sus- 
tained. There is, no doubt, a reference 
init to the doing of an official act; but that 
reference occurs 1n the discussion of a pre- 
vious case, Krishnamma v. Achayya (2), 
in which the application of Art. 16 of 
Schedule II of the Limitation Act of 1871 
was in question and an official act would, 
inercfore, be the starting poiut. There 
is nothing in tlie judgment to countenance 


(1) 50 Ind. Cas. 43; 42 M. 425:9 L.. W, 323: 
36 M. L. J 356; 25 M. L. T. 293; (1919) M. W. A, 
236 (FP. B.. ` 

(2 2 M. 306;4 Ind, Jur, 284;1 Ind; Dec, 
(5. 8.) 483. 
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any deviation from the terms of section 13 
of Act IV of 1897. Foliowing that section 
we must hold that the starting point 
for limitation which the defendants bad to 
establish, wasan order of the Survey Autho- 
tities. It is in fact fairly clear that 
both the lower Courts were misled by their 
construction of the authority above mention- 
ed ; for the record of evidence inthe Munsif’s 
Court shows that no attention was paid 
to the date of any order such as section 13 
contemplates, and that the first defendant 
was exannned and cross-examined 
not as to whether he had obtained such 
an order butas to whether the boundary had 
been altered, the position of stones had been 
changed and an official act had been done. 
Probably, for thesame reason, the order 
of the Survey Authorities was not filed 
and we have very little on record as to tke 
course taken by the enquiry and nothirg 
on the improtaut question whetherthe Sur- 
vey order was passed, assection I3 requires 
in settlement of a dispute. 

In these circumstances, we must call 
upon the lower Appellate Court to submit 
a revised finding on any evidence which 
the parties may adduce on tbe issue, '"Whe- 
ther the suit is in time with reference to 


section 13 of Act IV of 1897." The finding . 


is due in this Court by the 20th August 
and 7 days will be allowed for objections. 





This second appeal came on for final 
hearing before their Lordships Oldfield and 
` Ramesam, JJ. 

JUDGMENT.—The finding of the lower 
Appellate Court on the issue remanded is that 
the suitis not barred ; thatis, that proviso to 
section 13 of Act IV of 189715 not applicable. 
We accept the lower Appeliate Court's finding 
of fact that the plaintiff was never served. 

We have then to consider what her posi- 
tion is with reference to the language of 
the Statute. Sofar as we can ascertain 
from the record, the Ist defendant and the 
. plaintiff had been given rough fallas at 

the Survey for the lande found to be in their 
_ possession. The rst defendant presented to the 
superior Survey Officer, a petition, in which 
for the first time he stated that his patta 
included too little and the plaintiffs too 
much and asked for correction of each. 
He, no doubt, did not formally set oat 
"the plaintiff as respondent to his appeal 
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but tke tenor cf his petiticn is. quit» clear, 

that he desired relief azainst her by: way 
of appeal. That being so,. we must hold, 
first, that the plaintiff and the 1st defendant 
were not parties to any boundary dispute 
before the inferrior Survey Officer. A dis- 
pute, in our opinion, involves something, 
in which two persons participate, and 
there is nothing before us to show. that 
the plaintiff and īst defendant were ever 
arrayed against each other in the case, 
before the matter was brought before the 
superior Survey Officer. 

The question is, next, whether the plaint- 
iff was a party to an appeal, which had 
been preferred under section 12. Itis again 
dificult to say how she was so. She had, 
as we have pointed out, not taken any part 
and not been concerned in the proceedings 
in which the first defendant had taken part 
before the inferior Survey Officer. She was 
brought into the proceedings for the first 
time before the Superior Offcer. We 
cannot see how she was a party to the appeal 
until she had been made one in virtue of 
some notice to her. 

A close examination of the plaintiff's 
position is entailed by the wording of section 
I3 of the Act. Section 13 gives the enumera- 
tion of persons to whom it is applicable, 
and we have now given reasons for our 
opinion that the plaintiff does not come 
within the two classes of persons first 
specified, parties to the dispute and. 
parties to the appeal. There is, however, 
another class of persons specified, those 
to whom notice of such appeal is 
given; and we have to decide whether the 
plaintiff can be brought within that Ges- 
cription. 'On^ reason for saying that 
she can is, that the supericr Survey Officer 
in his jadgment in the appeal referred to 
her as having had notice, and it has been 
suggested that we ought to accept that as 
conclusive. We do not, however, see 
our way to do so. Section I3 lays down 
the conditions in which the decision of 
the Survey Officer can exclude the juris- 
dicticn of the Court. If this decision is a 
condition to be relied on as excluding the 
juriscicticn of the Court, it cannot possibly 
be for the Survey Officer himself to decide 
finally or to place on record a final decision 
regarding the establishment of that condi- 

.tion. The question whether tbat.condition 
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is established must be for the Court which 
has to decide whether its jurisdiction has 
been ousted. We, therefore, must hold 
that as the plaintiff had not in fact notice 
of the appeal, section 13 and the proviso 
thereto do not deprive her of her right to 
sue. 

We have, we may add, foundsome diffi- 
culty in construing this section, be- 
cause in the proviso there is a reference 
to the parties to the dispute or to the appeal 
"including those to whom notice of such 
appeal has been given." We think, how- 
ever, that the use of these words can be 
reconciled with the interpretation of the 
ea.lier part of the section, which we are 
adopting, by holding that persons who 
would not otherwise be parties to the 
appeal acquire the character of parties 
on receiving notice. 

For these reasons we accept the finding. 
We should have said that the plaintiff —it is 
not disputed-—had notice ofthe Survey ap- 
pellate decision of 9th July 1914 and that if 
section13 were applicable to the case, this suit 
Drought more than a year after that date 
would clearly be barred. ‘Taking the view 
we do of her position and holding that 
section 13 is not applicable to her, we accept 
the lower Court’s finding that the suit is 
in time. 

The result is that the second appeal is 
dismissed with costs. 

V. N. V. ` Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL, NO. 933 OF 1920. 
February ro, 1922. 

Present -—Mr. Justice Walsh. 
MOHAMMAD SHAFI—DEFENDANT— 
APPELLANT 
VEVSUS 
Babu BINDESHARI SINGH--—FPrAINTIPF 
—RESPONDENT. 

Trespass—FPlanting trees on another's land— 
Suit for possession— Limitation, 

The planting of trees on another person's land 
is active trespass and the ow.er is entitled to treat 
it aş such. Tae period of limitation fora suit 
for possession of the land is twelve years from the 
trespass. i f 


INDIAN CASES, . 


WER 
RAM BEUJHWAN PRASAD 9. NATHO RAM. 
Musharf Ali v. Ifthhar Hussain, 10 A. 6343 

A. W. N. (1888) 257; 6 Ind, Dec. (N. S.) 427, 

distinguished, 

Mr. Iqbal Ahmad, for the Appellant. 

Mr. Asthana, for the Respondent. 

JUDGMENT.—I agree with the judgment 
of the Court below. I think this 1s an 
action for trespass and for possession of 
the land. "The plaintiff was prepared to 
allow the defendants to remove the trees. 

That is not the same thing as an action 

for removal of the trees. 'The learned 

Judge below has decreed possession. So 

far as the suit for possession is concerned, 

the period is twelve years. The defendants 
set up title and claimed adverse possession. 

I think the planting of trees on another 

person's land is an active trespass and, 

certainly, the owner is entitled to treat 
it as such if he wishes. ‘The period is twelve 

years. I do not think Musharf Ali v. 

Ifikhar Hussain (1) applies. I have great 

doubts whether I should agree with if, 

if it did. The appeal is dismissed with 
costs. 
N. K. Appeal dismissed. 


( Io A. 634; A.W. N. (1888) 257:6 Ind, 
Dec. (N. S.) 427. 


PATNA HIGH COURT. 
MISCELLANEOUS APPEAL NO. 43 OF 1921. 
January 4, 1922. 

Present :-—Mr. Justice Coutts and Mr. Justice 
Ross. 

RAM BHUJHWAN PRASAD SINGH— 
JUDGMENT-DEBTOR—APPELLANT 
VEYSUS 
NATHO RAM AND OTHERS—DECREE- 


HOLDERS-——RESPONDENTS. 

Cowrl-Fees Act (VII of 1870) s. IL, 
applicability of-—Suit on mor(gage—-Decree tn excess 
of amount claimed— Payment of additional Couri- 
fee, whether necessary— Execution of decree—Objec- 
tion as to insufficiency of Court-fee, disallowance 
of— Appeal, 

In a suit by a decree-holder on a mortgage, 
if the amount decreed exceeds the amount claimed, 
the decree may be executed without payment 
of any additional Court-fee. Such a suit is not 
one for an account within the meaning of section 
11 of the Court-Fees Act. 


gt 
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Where an Execution Court disallows an objec. 
tion as regards insufficiency of Couzt-tee and 
orders the execution to proceed, the questios 15 not 
putely one of admission of an execution application, 
but it isa question asito whether the execution 


can proceed or not aud an appeal lies against the 
order. 


Miscellaneous Appeal. 
Mr. B. C. Sinha, tor the Appellant. 
Mr. Shtveshwar Dayal, for the Respond- 


ents. 
JUDGMENT. 

Coutts, J.—TIhis is an appeal against 
an order of the Subordinate Judge of Patna 
disallowing an objection in an execution 
matter. It appears that a suit was brought 
by the decree-holder on a mortgage for a 
sum of Rs. 32,000. He obtained a decree 
for Rs. 236 only and appealed against 
this decree to the High Court. The High 
Court granted him a decree for a lakh of 
rupees. -The decree-holder then attempted 
to execute his decree and the jucgment- 
debtor objected to that, as Court-tee on 
Rs. 32,000 only had been paid, under the 
provisions of section rr of the Court-Fees 
Act, the decree could not be executed until 
the full Court-fee on the total amount decreed 
had been paid. 

The objection, as I have already said, 
has been disallowed and the execution 
has been ordered to. proceed. A prelimi- 
nary objection has been taken by the decree- 
holder that no appeal lies as the question 
is purely one of admission of an execution 


application which docs not come within: 


the definition of “decree” as laid down 
under section 2 of the Civil Prceceduie 
Code. Iam unable to accept this contenticn. 
The question is not one of Court-fee but 
a question in execution as to whether the 
<xecution can proceed or not, 

On the merits, however, the appeal must 
fail, Section ri of the Court-Fees Act 
refers to suit for immoveable properties, 
mesne profits and accounts andthe cotention 
in this case is that the suit is one for an 
account. No authority has been shown 
to us for this contention and, in my opinion, 
the suit is clearly not onefor an account. I 
agree with the view which has been taken 
by the learned Subordinate Judge in regard 
to this matter and would dismiss this appeal 
with costs. 


" Ross, J.—1 agree, . | 
N. X. Asppaal dismissed. 
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CALCUTTA HIGH COURT. 
Con, REVISION NO..327 Or 1921. 
January 17, 1922. 

Present :—Mr. Justice Greaves. 
UDOY CHAND MANDAL, AND ON HIS 
DEATH HIS SONS, NEIRS AND LEGAL REPRE- 

"SENTATIVE—PETITIONERS 
VETSUS 
MOLLA SYED REASAT HOSSAIN AND 
ANOTHER— OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), s. 115, 
OQ, X XIII, v. x (2) ()—Cwil Procedure Code ( Act 
X I V of 1832), s, 622— Forma! defect in plaint 
-—Wihdrawal of suil- furisaiction of | Court —— 
Hevision-—'' Decided ", meaning of. 

To give a Court jurisdiction to act under O. 
XXIII r. r, clause (2) of the Civil Procedure Code, 
there must be some formal defect in the plaint or 
something in the nature of a formal defect ejusdem 
generis under sub-ciause (b) of the rule. Otherwise 
the Court has no jurisdiction to act under the 
order. [p. 485, col. 1 ] 

Where a iower Appellate Courtacting without 


‘jurisdiction allows tne withdrawl of a suit with 


liberty to briug a fresh suit on the same cause of 
actiou, that amounts to a decision of a case within 
the meaning ol section 115 of the Civil Procedure 
Code and tne High Court has power to interfere 
in revision. [p. 455, cols. 1 & 2.| 

Kharda Co, Limited v. Durga Charan Chandra, 
5 ind. Cas. 187; 11 C. L. J. 45, Mabulla Sarda v. 
Hemangint Debi, 6 Ind. Cas. 629; 1r C. L. J. 
512 and Hriday Nath Parui v. Akshay Lal, 39 
Ind. Cas. 963; 25 C. Ie J. 454, followed, 

Banss Singh v. Nishun Lal Thakur, 26 Ind. Cas. 
203; 41 C. 632, not followed. 

The teims.of section 115 of the Civil Troccdure 
Coce 01 1908 are not identical with section 622 of 
the Code £1552, but the substauce, in effect, is the 
same. However modified in section 622, the word 
“ decided " is similar in its purport to the same 
word in section 115. (Ip. 485, CO, 2.1 

Civil Revision. 

Messrs. M. N. Roy and B. N. Ghose, 
for the Petitioners. 

Messrs. D. N. Mitra and N. C. Kar, 
for the Oppos;te Party. 

JUDGMENT.—On the  isth cf May 
1921 this Rule was issued at the instance of 
the defendant in the suit, calling on the 
other side to show cause, why a certain 
order passed on the 16th of February 1621 
should not be set aside, and the Rule now 
comes before me for hearing. 

The plaintifi’s suit was dismissed by the 
Piret Court and he preferred an appeal 
against the order of dismissal. Befcre the 
appeal was heard he presented a petition 
dated tke 16th of February 1921, alleging 
formal defects in the plaint, ond -that one 
Indra Mohan Karmakar was not examined 
with regard to a kukamnama which the 
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petitioner a'leged to be false and fraudulent ; 
and he asked that he might be allowed to 
withdraw the original suit with liberty 
to bring a fresh suit. The order of the 16th 
of February 1921 allowed the plaintiff to 
withdraw from the suit and gave him liberty 
to bring a fresh suit, and the ground, for 
making the order, as stated in the judgment, 
is that the plaintiff could not examine the 
gomasía who was alleged to have written 
the ZAukamnama. I may say in passing 
that it appears from the judgment of the 
learned Munsif that the gomasta was 
actually present in Court at the time when 
the hukamnama was produced by the 
defendant. It is difficult to see why, if 
he could have given material evidence, 
he should not have been called during the 
pendency of the suit in the first Court. 
On behalf of the defendant who has 
obtained this Rule, Iam asked to interfere 
with the order of the lower Appellate 
Court under the provisions of section 115, 
Civil Procedure Code, on the ground that 
the lower Appellate Court exercised a 
jurisdiction which he did not possess and 
also acted with material irregularity. On 
behalf of the defendant I have been referred 
to the case of Kharda Co., Limited v. Durga 
Charan Chandra (1). Mr. Justice Mukerjee 
there discusses the provisions of O. XXIII, 
r. I, under which the lower Appellate Court 
purported to act and he decided that the 
reasons stated in sub-clause (b) of clause (2) 
must be ejusdem generis with sub-clause (a), 
that is to say, to give the Court jurisdiction 
to act under O. XXIII, r. I, clause (2), 
there must have been either some formal 


defect or some thing in the nature of a 


formal defect ejusdem generis under sub- 
clause (b). Otherwise, he held, the Court 
has no jurisdiction to act under the order. 
In the result, in the case cited, the order 
made under O. XXIII, r. r, clause (2) was 
set aside. That case was followed in the 
case of Mabulla Sardar v. Hemangint 
Debi (2) and there is a further case to which 
I have been referred which is a decision 
to the same efect, namely, the case of 
Hriday ' Nath » Paral v. Akshay Lal 
(3) However, on behalf of the plaintiff 
who obtained the order of the 16th February 


(r) 5 Ind. Cas. 1875; 11 C. L. J. 45. 
(2) 61nd. Cas.629; t1 C. L. T..512. €] 
-:(3) 39 Ind, Cas. 9633 a5 C. Is J. 454. 


INDIAN CASES - 


495 


Ig2I, I am asked to say that, having regara 
to the wording of section 115, Civil Procedure 
Code, the Court has no jurisdiction to inter- 
fere in cases of this nature, hecause, it is 
said, that the jurisdiction of the Court to 
interfere arises, when a case has been decided 
by any Court subordinate to the High Court; 
and it is said that the order of the 16th 
February 1921 is not a decision of any 
Court sehordinate to the High Court within 
the meaning of section 115, and I have been 
referred to the case of Bansi Singh v. Ktshux 
Lal Thakur (4), where this Court held that 
the High Court had no power to deal with 
the case under section rr5 for the reason 
already stated. Mr. Justice Coxe, in deliver- 
ing the judgment of the Court, refers to the 
decision in Kharda Co., Limiled v. Durga 
Charan Chandra (x) But he seeks to 
distinguish that decision on the ground 
that he suggests, that the terms of section 115 
of the present Code of Civil Procedure are 
not identical with section 622 of the Civil 
Procedure Code of 1882 under which the © 
decisions in rr C. L.J. were given. I have 
looked, with some care at the wording of 
section 622, Civil Procedure Code, and, 

although it is true the wording is not 

the same, it seems to me that the substance 

is in effect the same. 'The words are as 

follows:—“ The High Court may call for 

the record of any case in which no appeal 

lies to the High Court, if the Court by which 

the case was decided appears to have exercis- “ 
ed a jurisdiction not vested in it by law.” 

However modified in section 622, the word 

“decided " seems to me to be similar in 

its purport to the word ''decided " in sec- 

tion 115. Jf1t beso, I am unable to under- 

stand how the case of Bansi Singh v. Kishun 

Lal Thakur (4) is really to be distinguished 
onthe facts fromthe cases reportedin zi C. L. 

J., with the result that, I think, I ought 

to follow the two cases reported in xx C. I. J. 

and also the decision in Hriday. Nath 

Parai v. Akshay Lal.(3) in preference 

to the decision in Bansi Singhe v. Kishun 
Lall Thakur (4). 


The result is, I must make the Rule: abso- 
lute with costs. The case will have to go 
back to the lower Appellate Court, in order 


(4) 26 Ind. Cas; 2033 At C. $321 
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that the appeal may be re-heard upon the 
materials on the recotd. Of course, it will 
be open to the Judge to proceed under 
r. 27 of O. XLI of the Code, if he is satisfied, 
that the conditions which justify the produc- 
tion of additional evidence in the Court 
of Appeal have heen fulfilled in this case. 
Hearing fee two gold mohurs. 
N. H. 
Rule made absolute. 





PATNA HIGH COURT. 
First CIVI, APPEAL NO. 13 OF 10910. 
February 8, 1922. 

Present :—Sir Dawson Miller, En Chief 
Justice, and Justice Sir John Bucknill, Kr. 
ISWARI PRASAD SINGH AND ANOTHER-— 

PLAINTIFFS—— APPELLANTS 
versus 
Musammat SAHODRA KUMARI AND AN- 
OTHER—-DEFENDANTS-—RESPONDENTS. 


Declaratory decree—Sonihal Parganas—Court, 
powers of. 


There is nothing in the law, apart from the 
Specific Relief Act, which would entitle a Court to 
grant declaratory relief. [p. 487, col. 2.) 

Kumar Salya Niranjan Chakravarty w. Dwarka 
Nath Sadhu, 40 Ind. Cas. 174; 2 P. L. J. 379; 1 
P. L. W. 738, followed. 

In places where the Specific Relief Act is not 
in force, such as the Sonthal Parganas, the power 
to grant declaratory decrees is limited to cases 


where, in addition to the declaration sought for, : 


some present consequential relief might also be 
obtained either in that or in some other 
Court. . 487, col. 1.] 

Sadut Ali Khan v. Khajeh Abdool Gunnee, 19 
WR 171; 11 B. L. R. 203; I. A. Sup. Vol. 165; 3 
Sar. P. C. J. 229 (P. C.), Strimaihoo Moothoo Vijia 
Ragoonadah Ranee — Kolandapwree Natchiar v. 
Dorasinga Tever, 23 W. R. 314; 15 B, L. R. 83; 
21. A. 169; 3 Sar. P. C. J. 456, discussed. 


First Appeal. 
JUDGMENT. 


Dawson Miller, C. J.—This is an ap- 
peal from a decision of the Subordinate 
Judge of Jamtara, a place situate in the 
Sonthal Parganas, and the only question 
“which arises for decision in this appeal 
is, whether a Court having jurisdiction 
in the Sonthal Parganas has power to 
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grant a decree giving declaratory relief 
where no consequentia relief is prayed 
for or could be obtained. "The suit was 
instituted as long ago as the year 1907, 
the plaintiff claiming to be the reversioner 
of the estate of one Harri Narayan after 
the termination of the life-interest of his 
widow. It appearsthat, many years after: 
the death of her husband, the widow who 
is the first defendant in the suit adopted 
a son Mukhdeo Singh who is the second 
defendant in the suit. The plaintiff as 
reversioner shortly afterwards instituted 
the present suit claiming a declaration 
that the adoption was invalid and not 
binding. The case was the subject of a 
compromise but later on the defendant 
Mukhdeo Singh brought a suit seeking to 
have the compromise set aside on the ground 
that it could not bind him, he being a minor 
at the time the compromise was entered 
into, that compromise having been entered: 
into by his guardian ad litem who had clearly 
not taken proper care to protect his interests 
at the time. The compromise was set 
aside by the High Court at Calcutta on appeal 
and the case was ordered to proceed. It 
came before the learned Subordinate Judge 
who dismissed the suit. From that decision 
the appellant has appealed. / 

By the terms of the Specific Relief Act 
of 1877 the provisions of that Statute are 
applied to the whole of India except Schedul- 
ed Districts as are defined in Act XIV of 
1874. The Sonthal Parganas are comprised 
within the Scheduled Districts and, therefore, 
the Specific Relief Act does not apply to 
Courts having jurisdiction to try cases 
arising within the Sonthal Parganas. The 
jurisdiction to grant declaratory decrees 
was first given to the Courts in India by 
the Act of 1877 except in so far as that 
power had been given by the Civil Procedure 
Code, the Code in force at that time being: 
that of 1859. By section 42 of the Specific 
Relief Act it is provided that, “any person 
entitled to any legal character, or to any 
right as to any property, may institute 
a suit against any person denying, or interest- 
ed to deny, his title to such character or 
right, and the Court may in its discretion 
make therein a declaration that he is so" 
entitled, and the plaintiff need not.in such 
suit ask for any further relief" Then, 
there is a proviso with which we are not 
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concerned, and one of the cases set out in 
the illustrations to the section is the case 
of a Hindu widow in possession of property 
who adopts a son to her deceased husband 
and it states that person presumptively 
entitled to the property on her death without 
a son may in a suit against the adopted 
son obtain a declaration that the adoption 
was invalid. It is quite clear, therefore, 
that a suit of this nature was one of the very 
class which was provided for specifically 
by section 42 of the Specific Relief Act. 


Under section 15 of the Civil Procedure: 


Code of 1859 1t was provided, “that no suit 
shall be open to objection on the ground 
that a merely declaratory decree or order 
IS sought thereby, and it shall be lawful 
for the Civil Courts to make binding de- 
clarations of right without granting con- 
. Sequential relief." That section is very 
broad in its terms and it follows the similar 
Statute relating to the same matter in Eng- 
and, os, 15 & 16, Vic. C. 86,s. 50, 
but the powers there given have by a long 
course of decisions both in England and in 
this country been limited to cases where, 
in addition to the declaration sought for, 
some present consequential relief might also 
be obtained either in that or in some other 
Court. 

This question has been the subject of 
consideration on more than one occasion 
by the Judicial Committee of the Privy 
Council. In the case of Sadut Ali Khan 
v. Khajeh Abdool Gunnee (I), it was laid down 
that where a declaratory decree is sought 
without consequential relief in the same 
suit the Court must see that the declaration 
of right might be the foundation of relief 
somewhere. 'That means that there must, 
at the time when the suit is brought, be 
some relief which the plaintiff can obtain 
in addition to his declaration either in the 
same or in some other Court, but it must 
be a present relief, and if there should be 
any doubt as to that proposition it is only 
necessary to refer to a later decision of their 
Lordships in the case of Sirimaihoo Moothoo 
Viila Ragoonadah Ranee Kolandapuree 
Natchtar v. Dorasinga Tever (2). The same 


(1) -r9 W. R. 171; 11 B. L. R. 203; I. A. Sup. 
Vol 16533 Sar. P. C. J. 229 (P. C). 

(2 23 Wz R. 3141 15 B. L. R. 83; 2 I. A. 1693 
8 Sar; P. C. Je 450 (P. C.) | 
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question came op for decision and it was 
there held that the mere quieting of doubtful . 
titles is not sufficient reason for a declaratory 
decree and it appeared to their Lordships 
to have been very reasonably ruled in 
India that the Court would not try questions 
of title as to future interests where neither 
claimant has a right to present possession, 
especially questions of title which may never . 
arise. 

The same matter was considered by 
this Court in the case of Satya Narayan 
Chakravaviy v. Dwarka Nath Sadhu 
(3), and precisely the satne point was raised 
in that case as is argued before us to-day. 
That was a question as to whether, notwith- 
standing that the provisions of the Specific 
Relief Act are not applicable to the Sonthal 
Parganas, nevertheless, a Court having 
jurisdiction to try cases arising there could 
grant declaratory relief. That was an even 
stronger case than the present case. In 
that case consequential relief might have 
been asked for, although in fact it was 
not, and it was there held, which is noi 
now disputed, that the Specific Reliet 
Act did not apply to the Sonthal Parganas 
and it was further held that, having once 
arrived at that conclusion, there was nothing 
in the law, apart irom the Specific Relief 
Act, which would entitle the Court to grant 
the declaratory decree claimed, and it was 
pointed out, as I have already endeavoured 
to do, that before 1877 the powers of the 
Courts in such cases were governed by the 
provisions of the Civil Procedure Code 
subject to a condition precedent that there 
were circumstances which might justify 
the grant of consequential relief. That 
case has been followed in more recent 
cases in this Court and I can see no reason 
whatever to differ from the conclusion 
arrived at there. The result is, that this 
appeal must be dismissed and the respondents 
are entitled to their costs. 


Bucknill, J.—I agree. mE 

N. H. Appeal dismissed. 

&) 40 Ind, Cas. 1741 2 P. L. J. 3793 1 PL, W. 
739. 
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ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 52 OF 1920. 
February 10, 1922. 

Present -—S1r.Grimwood Mears, Kr. Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
Musammat PURNA KUAR AND OTHERS— 
DEFENDANTS—APPELLANTS 

. VEYSUS 
MANGAT. RAT AND OTHERS —PLAINTIETS 

l — RESPONDENTS. 

Letters Patent | Abpsal— Cross-objec icns— Civil 
Procedure Code (Act V of 1908), O. XLI, r. 22, 
SE of. p "n 

he provisions of the Code of Civii Procedure 
rclating to cross-objections do not apply to Letters 
Patent Appea.s. 

.Kausalia v. Gulab Kuar, 21. A. 297. A. W. N, 
(1899) 72; 9 Ind. Dec. (N. S.) 898, followed. 

Letters Patent Appeal. 

Mr. S. N. Sen, for the Appellants. 

Mr. Jabal Ahmad, for the Respondents. 

JUDGMENT.—The only question which 
has been ráised by the appellant in this 
case is, whether the claim of the plaintiffs 
is time-barred. "The facts are that certain 
property belonged to one Rehari Rai who 
died leaving a widow, Musammat Phuljkari, 
and two daughters, Jumna and Purna, 
Musammat Phuljhari executed a deed of 
gift in favour of Musammat Purna. She 
died in 1906, and upon her death Musasmat 
Jumna brought a suit against Musammat 
Purna for her half share of the property 
left by her deceased father. She obtained 
a decree against Musammat Purna on the 
21st of January 1908 and in execution 
of that decree she obtained formal possession 
on the 6th of May 1908. After this, Musam- 
mat Jumna made a usuiructuary mortagage 
in favour of the present plaintiff. Musammat 
Purna brought a suit for* pre-emption in 
respect of the usufructuary mortgage and 
obtained a decree, She then transferred 
her rights under the decree to one Ram 
Chander and Ram  Chander conveyed 
those rights to the. present plaintifis. 
The plaintiffs brought the present suit 
for possession of certain plots ot land 
which originally formed the sir of Musam- 
mat jumna. It is: contended on behaif 
of Musammat Purna that the claim of tbe 
plaintiff is time-barred. This contenticn 
is, in our opinoin, untenable. "Ihe sight cf 
Musammat Jumna accrued upon the death 
ot her mother, and she asserted that right 
in the suit in which she obtained a decree 
against Purna in 1908. Limitation as against 
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Ler should be computed from the date 
on which formal possession wes obtained 
by Jumna against Purna. From that date 
the suit is within twelve years. It is also 
within twelve years from the date of the 
death of Musammat Phuljhari, Dr. Sen 
argued that, when Musammat Phuljhari 
made a gift in favour cf Musammat Purna, 
she became ex-propietary tenant of the 
sir lands and, therefore, the right of Musam 
mai Jumna must be deemed to have become 
extinguished as regards the sir land. This 
Contention is without force, inasmuch as 
Musammat Jumna never acquired ex-pro- 
prietary rights in succession to Musammat 
Phuljhari but she became the owner of the 
zemindari including the sir upon the death 
of Musammai Phuljhari as heir to her 
father. Her title, as we have said above, 
came into existence in 1906. It can not, 
therefcre, be said that the claim is in any 
sense time-barred. The appeal must, there- 
fore. fail. 

There are cross-objections on behalf cf 
the plaintiffrespondent. It has been held 
that to appeals under the Letters Patent, 
the provisions of the Code of Civil Prccedure 
to cross-objecticns do not apply, see Kausalta 
v. Gulab Kuar (1). 

The result is that the appeal and the crcss- 
objections are both dismissed with costs. 

N. K. A£peal dismissed. 

Crass-objections dismissed. 
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(1) ar A. 297; A. W. N. Eos) 72; 9 Ind. Dec. 
(N. s.) 898. : 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION 
NO. 991 OF 1920. 

August Q, 1921. 
Present:—Mr. Justice Rankin. 

A. D. PICEFORD-——PLAINTIEF 
versus 
| Rat Baladur JANOKI NATH ROY— 
DEFENDANT. 

Sheriff's powundage— Avtackment lefore judg- 
mcui— Powndage, if payabte wnen claim salisfied 
CH comhromie—Caleutte High. Court Rules, Chap. 
A AA VI, r. 77. 


A claim to poundage by a Sherif must ke made - 
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nnder the express terms.of a Statute, rele or Order. 
Re has no common luw right to reward for execut- 
ing a writ. [p. 490, col 1.] 

Woodgate v. Knatchbull, (1787) 2 T. R, 148 at p. 
154; I R. R. 449; 100 E. R. 80 and Graham v. Grill, 
(1814) 2 M, & 5. 294 at p. 297; 105 E. R. 305, 
relied on. 

In the Caleutta High Court poundage is a 
charge authorised by the 22nd item of rule 
77 cf Chapter XXXVI of the Rules of Court, 
The first part of the rule deals with the question 
of granting to the Sheriff poundage “on sums 
levied by the Sheriff in execution." The words 
“jin the event of the claim being satisfied com- 
promised or settled " can only refer to that claim 
which, but for the satisfaction, compromise or 
Settlement would, presumably, have resulted in 
a sum of money being levied by the Sheriff in 
execution. - The rule does not give the Sheriff 
a commission upon be settlement of every claim 
made in a suit. The whole provision is directed 
to proceedings in which the Sheriff is employed 
about the levying of a sum of money in execution. 
The alternative part applies to such proceedings 
in an event, vir., where the process is interrupted 
before completion but in a manner which produces 
the same or a similar result. (p. 491, col, 2.1 


Consequently, where the claim in a suit is 
satisfied on a settlement between the parties, the 
fact that before the settlement a writ of attach- 
ment before judgment in the suit was executed 
by the Sheriff, would not entitle him to any pound- 
age under rule 77 of Chapter XXXVI ofthe High 
Court Rules, inasmuch as it could not be said 
that, virtually or in truth, the Sheriff had coilected 
whatsoever the plaintiff got on the settlement, 
[p. 492, col. 2.] 


Mr. Langford James, for the Plaintiff. 
Messrz. N. N. Sircar and S. M. Bose, 
(Jr.), for the Defendant. 


JUDGMENT.—In May 1919 the defendant 
and another person (since deceased) 
brought in this Court a suit against 
one Raja Mahendra Rajan Roy upon 
certain promissory-notes claiming some 
eight anda half lacs of rupees. The writ cf 
summons was served, appearance was 
enter.d and on or about the 24th July 
the written statement was filed. Apart 
from orders for discovery, which were made 
at the end of Tuly and begining of August, 
nothirg seems to have happened in the 
suit until the 17th November. On that 
date the plaintiffs in the suit presented 
a petition to the Court for attachment 
before judgment, alleging that on the 1st 
September 1919 the defendant had obtained 
some s7 lacs of rupees upon mortgage 
of nearly all his property for the purpose 
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of paying off his debts and of paying off 
this debt in particular, The petition 
further alleged that the petitioner's debt 
had not yet been paid, that the defendant 
in the suit had still to his credit some 15 
lacs of rupees with the Rank of Bengal 
and that, unless the Court exercised 
the power ci attachment before judgment, 
this fund was likely to be dissipated. On 
this petition an order was made on the 17th 
November ex parte calling upon the dcfend- 
ant in the suit to show cause why security 
should not be furnished for tbe plaintift’s 
claim, or why, in default, some eight and 
a half lacs of rupees to the credit of the 
defendant with the Bank of Bengal should 
not he attached until the final determination 
of the suit or other order. The order went 
on to direct that, until cause should be shown 
as directed, a writ cf attachment should 
issue commanding the Sheriff to attach 
the money at the credit of the defendant 
in the Bank of Bengal or so much thereof 
as was necessary to meet the plaintifi’s 
claim. On the same day, the 17th Novem- 
ber, a prohibitory order was issued cut 
of this Court attaching, until cause should 
be shown to the said order of the ryth 
November, the money at the Bank. This 
order restrained the Bank of Bengal frcm 
parting with the fund as regards some 
eight and a half lacs to any one and 
restrained the defendant iu the suit frcm 
receiving the same from the Bank. 
Between the 8th and the rrth December 
correspondence took place between the 
Attorneys for the parties as a result of which 
a settlement was arranged. It was agreed 
that a cheque for the sum claimed shouid 
be handed over-to the plaintiff's Solicitcrs 
upon the order misi being discharged by 
consent, that this cheque was not to be pre- 
sented tothe Bank until the order discharg 

ing the order misi and the interim attach 

ment should have been served on the Bank. 
The defendant in the suit was to give a 
cheque in payment of the costs of the suit 
but no order was to be required to that 
effect. As regards the costs cf the appli- 
cation for attachment before judgment 
each party was to pay his own costs. In 
a letter dated the roth December tke defend. 
ant's Solicitors state that they are nct to 
be liable to pay the Sheriff’s pcundage. 
This is replied to by the plaintiff's Solici- 
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tors upon the rrth saying that they do not 
think there is any question of poundage 
but that they did not see why the plaintiffs 
should have to pay if there was any. On 
the 22nd December the parties appeared 
before the Court and obtained an order 
by consent whereby the order wis? of ryth 
November was discharged and it was order- 
ed that the interim attachment thereby 
directed be withdrawn. On the same day, 
the 22nd December, an office copy of that 
order was »served on the Bank but 
no office copy was delivered to the Sheriff 
as required by Chapter XXV, rule 6, 
of the Rules of this Court. On the 23rd 
December the cheques given to the plain- 
tiffs’ Solicitors were presented to the Bank 
and were duly honoured. On the sth 
January 1920 the Sheriff by a letter of that 
date made his claim upon the plaintiffs in 
suit for poundage. | 

The plaint in the present sut was filed 
on the r8th. May 1920 and it claims a sum 
of Rs. 21,900 as poundage due to the Sher- 
iff in respect of the nierm attachment. 
The grounds of the ciaim are put in the 
concise statement as tollows:— 

“The plaintiff sues to recover Rs. 21,900 
for the poandage due to him as the Sheriff 
of Calcutta on the satisfaction and settle- 
ment of the defendant’s claim in Suit No. 
1269 of 1919 of this Court after and by 
reason of an interim attachment before 
judgment in the plaint mentioned. 

Aclaimto poundage by a Sheriff must be 
made under the express terins of a Statute, 
rule or order. He has no common law right 
to reward for executing awrit. Woodgate 
v. Knatchbull (1) and Graham v. Grill (2). 
In this Court poundage is a charge autho- 
wierd by the 22nd item of rule 77 of Chapter 
SXXVI of the Rules of Court. ‘The provision 
is i e terms :— 

BET Pu on sums levied by the Sher- 
+ in execution or in the event of the claun 
being satisfied, compromised or settled 
upon the amount of such satisfaction, 
compromise or settlement .. ... then follows 
ate of charge. 

he language of the rule as regards the 
22nd item illustrates the fact that some 
features of English legal procedure have 
become embedded in the English language. 


(z) (1787) 2 D.R. 148 at p.1543 1 R R. 449. 
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The phrase “sums levied in execution’ 
belongs to the system under which a writ 
issues to the Sheriff commanding him to 
cause to be made of the goods and chattles 
of the defendant a sum of money for which 
the defendant has suffered judgment. Une 
less the course of execution is interrupted 
the Sheriff is authorised by the writ of fi 
fa to seize, to hold and to sell. In India, 
under the Code of Civil Procedure, execu- 
tion proceeds first by attachment: after 
attachment an order has to be obtained 
from the Court and a proclamation issued 
before there can be a sale. The process 
being thus out into parts, the first part, 
the attachment, can then more readily be 
looked at by itself. It can be and is made 
applicable before judgment, that is, to cases 
where attachment is required to preserve 
a fund or other property, to keep it 
in medio pending a decision. In such cases 
attachment, while it proceeds by the same 
means, according to the nature of the prop- 
erty, is notastage or phase of a prccess 
for the enforcemert of a judgment by the 
levying of a sum of money adjudged to 
bedue. The language of O. XXXVIII of 
the Code distinguishes ‘attachment before 
judgment" from “attachment of property 
in execution of a decree.” This dis- 
tinction is not to be obliterated by any 
argument as to whether attachment 
before judgment is or is not strictly 
speaking a form of execution. Nor is it 
the less important as a distinction because 
of the fact that if the Court decides that 
security should be given, and if security 
is not given, and if further, judgment goes 
against the defendant, no second attachment 
will be required before an order for sale 
can be made. 

The wording of the rule begins by grant- 
ing to the Sheriff poundage " on sums 
levied by the Sheriff in execution." So 
far it is doing exactly what was done 
by the Statute, 28 Eliz. Chap. 4 and it is 
keeping the old name for the old charge. 
It is maintaining also the principle of the 
old charge, viz., that it is to be a payment 
upon results. If, however, the rule had 
stopped there it would have left with- 
out provision a common and important class 
of case well known to have occasioned 
difficulty. Where an execution is in pro- 
gress but.is not completed, payment of 
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the debt and costs may be made to the 
Sheriff. Or it may be made to the creditor. 
Or a compromise may be arranged to the 
satisfaction of the creditor. In such cases 
there is a problem of long standing as to 
whether the judgment-creditor who has so 
received the benefit of the execution can 
escape payment of poundage on the ground 
that the money so received has not been 
“levied.” This problem has raised ques- 
tions as to what is involved by the word 
"levy" and these were dealt with in such 
cases as Alchin v. Wells (3), Mortimore v. 
Cragg (4), Bissicks v. Bath Colliery Co. (5), 
Lee v. Dangar, Grant & Co. (6), Inre Thomas, 
Ex parte Sheriff of Middlesex (7). In the 
result, these cases settled that “ levy " meant 
"turning the goodsinto money ;" that prima 
facie this involyed sale as well as seizure; 
but that in cases of payment or of compro- 
mise after seizure and preventing sale, the 
words “shall so levy” mean “shall seize and 
thereby get the money.” “ It is sufficient 
if by reason of the seizure the money is 
obtained directly or indirectly.” In this 
way the '' merits" of the matter, the prin- 
ciple of payment upon the results, received 
due recognition but not without difficulty. 
Since 1888 these questions have been set 
at restin England by an order under 
the Sheriffs Act ot 1887 which will be found 
in In re Thomas, Ex parte Trustee (8). 

I come now to the second oralternative 
patt of the provision as to poundage iu 
tula 77 of Chapter X XXVI. The alterna- 
tive arises only “in the event of the claini 
being staisfied, compromised or settled.” 
Mr. Langford James points out that the 
word “claim’’ is wider than ‘“ decretal 
amount” or "'judgment-debt." On this 
it may be observed that, even if the word 
is intended in this context to apply more 
widely, it may well be rather because of the 
plaintiffs costs of execution than because 
of any intention to comprise a substan- 
tiveclaim not yet prosecuted to judgment. 

(3) (1793) 5 T. R. 470; ror E. R. 265; 2 R. R. 
DAT 


(à (1878 3 C. P. D. 216; 47 L. J. C. P. 3483 
38 L. T. 116; 26 W. R. 363. 

(s) (1878) 47 I. J. Ex. 408 3 Ex. D. 174; 38 
L. T. 153; 26 W. R. 215. l 

(6) (1892) 1 Q. B. 231 at p. 241 ; 66 L. T. 162. 

(7) (1899) 10. B. 460; 68 L. J. Q. B. 245; 47 
W. R. 259; 80 L. T. 62 ; 6 Manson I. 

(8) (1899) 1 Q. B. 66 at pp. 67, 68 ; 68 L. 3. Q. 
B. 247 ; 79 L. T. 356. 
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But in any case the question is, what 
is “¿he claim"? In my opinion, the words 
can only refer to that claim which, but for 
the satisfaction, compromise or settlement, 
would, presumably, have resulted in a 
sum,of money being levied by the Sheriff 
in execution. ‘‘ Poundage on sums levied by 
the Shariff in execution or in the 
event of the claim being satisfied, compro- 
mised or settled,” must I think mean the 
claim in execution as contemplated by the 
first portion of thewords. The rule does 
not give the Sheriff a commission upon 
the settlement of evey man’s claim or even 
upon the settlement of every claim made 
in a suit. So much is admitted. The de- 
finite article can only be intended with ` 
reference to the preceding words of the 
provision. The whole provision is 
directed to proceedings in which the 
Sheriff is employed about the levying 
of a sum of money in execution. 
The alternative part applies to such a pro- 
ceeding in an event, viz., where the process 
is interrupted before completion but in 
a manner which produces the same or a 
similar. result. In such a case the debtor 
merely anticipates by means less distress- 
ing to himself the result of a coercive 
process already in mid career. He can 
safely be deemed to have paid, not only 
in the course of the execution, but under 
stress of the execution. Itcan safely be said 
of the Sheriff “he seized and thereby get 
the money." No one can be heard to the 
contrary. This explains the most salient 
feature of the provisions of this rule, ziz., 
that it certainly does not contemplate or 
allow an enquiry in any case as to whether 
the exertions o$ the Sheriff are or are 
not in fact the effective cause of the 
settlement. 
On the other hand, if the contention 
of the present plaintiff is correct, how stands 
the matter? In the present case, judging 
from the written statement and from the 
strenuous affidavit filed on behalf of the 
defendant in the suit, I should, if I was 
entitled so to do, guess that the defendant. 
had no real defence and that the attach- 
ment before judgment was the thing which. 
brought him to his senses. But, on the face 
of rule 77, the right to poundage can depend 
upon no such enquiry. The contention must 
be, aud, as-I understand learned Counsel, je, 
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that if for a plaintiff’s benefit an attachment 
is effected for any purpose or at any stage 
of a suit then any subsequent settlement of 
the claim in the suit gives rise to a right 
to poundage. In my opinion any such con- 
struction of the alternative part of the clause 
in question does some violence to its langu- 
age and stretches the principle which under- 
lies it. Why such a right should be intro- 
duced as a conditional alternative to the 
right given where a sum of money is levied 
in execution it is difficult to see. If, on the 
other hand, the words are taken as intended 
simply to apply the principle of Alchin v. 
Wells (3) and Morlimore v. Cragg (4\, they 
ore given a meaning which is warranted 
by their context. Again, where the only 
order in a suit is an order for ?niertm attach- 
ment intended simply to preserve a fund 
until cause can be shown to an order nisi, 
Ze, until it can be decided whether the 
defendant should be ordered to give security 
the position has no necessary analogy 
at all to the case of a judgment-debtor 
rescuing his chattels from sale in execution. 
The order nisi may be disck arged ` security 
may be given; the defendant may succeed 
in his defence. If the inconvenience of the 
attachment produces in the defendant 
a desire for peace and causes him to settle 
with the plaintiff before judgment, he may 
or may not be in effect anticipating a re- 
sult which due course of law would demand 
or bring to pass. In any case, he is not 
merely anticipating the result of a coercive 
process already authorized for the purpose of 
effecting that result. He isrot paying under 
the Court's order and because the Court 
by its process has effectively compelled 
him to obedience. In additjon, it has to be 
remembered that the only property  at- 
tached before judgnient may be of small 
value though the claim in the suit amount 
to lacs of rupees. The defendant may 
for the most cogent and diverse of reasons 
desire to settle with his adversary. To 
attribute what the plaintiff obtains 
upon a compromise  beiore judgment 
to the fact that something no matter what 
cr of what vlue—was being held în medta; 
to regard the settlement by a conclusive 
presumption, as the result of the labours 
of the Sheriff; to grant him poundage as 
though he had “caused it to be ma: e" isto 
make & charge on principles not hither- 
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to reccgnised in connection with poundage. 
It converts poundage into a new charge 
altogether. When judgment has passed 
and defendant does not pay until execution 
has begun, whatsoever he pays may be 
regarded as collected by the Sherif. Where 
there is no decree and no execution of a 
decree the fact that the defendant has been 
compelled in effect to give security in cas? 
the plaintiffs claim turns out to be well 
founded, does not necessarily mean that 
v.rtually or in truth the Sheriff has collected 
whatsoever the plaintiff may get on a settle- 
ment. The question for me is, whether 
the terms of rule 77 of Chapter XXXVI 
require me to hold that in such a case 
the Sheriff is in the same position as if 
execution of a decree had been in progress. 
I cannot think that they require or warrant 
this conclusion. 

Rule 45 of Chapter XVII of the Rules 
of Court makes rules 15 to 25 of that Chap- 
ter applicable mutatis mutandis to “ war- 
rants" of attachment before judgment. 
I fail to find anything in these rules that 
justifies any claim for poundage outside 
the provisions of Chapter XXXVI, rule 
77. I regard the question as depending. 
in the end entirely on theccrrect construc- 
tion of rule 77 as a charging provision. Rule 
20 of Chapter XVIIrefersto ‘‘the amount 
directed to be levied by such writ” and 
also ''poundage." These references are 
inapplicable altogether to an attachment 
before judgment. The words “mutatis 
mutandis " in rule 45 stand in the way of 
any false analogy. 

I regret if the result of this judgment 
should be that the Sheriff is not under 
the rules adequately remunerated for his 
work in connection with the carrying out 
of attachments before judgment, but in 
my opinion the suit must be dismissed 
with costs. 


B. N. Suit dismissed. 


Vol. LXX] INDIAN 
SHARIF HUSSAIN 7. RUEAN DIN, - 
LAHORE HIGH COURT. 

SECOND CIVIL APPEAL NO, 1261 OF 1917. 
January 16, 1922. 
Present-—-Mr. Justice Abdul Raoof and 
Mr. Justice Harrison. 

SHARIF HUSSAIN AND OTHERS— 
PLAINTIFFS—APPELLANTS 
VET SIS 
RUKAN DIN AND ANOTHER—DEFENDANTS 
RESPONDENTS, 

Muhammadan Law—Gifi—Equity of redemption, 


According to the Muhammadan Law, a gift 
of the equity of redemption is invalid and the 
donee acquires no title under :t. 

Nujeeb Ati v. Hyder Ali, 61 P.R. 1871, followed, 


Second appeal. 
Mirza Jaíal-ud-Din, for the Appellants. 
Mr. Anani Ram, for the Respondents. 


JUDGMENT.—This was a suit for the 
recovery of possession of over 15 kanals 15 
marlas of land, together with rights in the 
shamilat, tights in the well known az Dari- 
wala, and all external and internal rights, 
together with costs incurred in connection 
with the old well-gear, situate in the area 
of Mauza Nurpur, Tahsil Zira, District 
Ferozepore, on the following allegations:— 





The property belonged to one Barkat 
Ali. He is alleged to have made a gift 
. of the land in favour of his sons, the plaintifis 
in this case, in 1904. Subsequen ly, he 
sold the land for Rs. 800 to the defendants 
Nos. 1 and 2 by a sale-deed dated the 21st 
May 1909. The sale-deed was impugned 
on two grounds, namely, (1) that after having 
gifted the land to the plaintiffs, Barkat Aii 
bad no right to deal with it as an owner 
and to sell it to the detendants, and (2) that 
the sale was without consideration and neces- 
sity and was not binding on the plaintiffs. 


The suit was resisted on the following 
grounds, namely, that the alleged gift was 
fictitiously made in the name of the plaintiff 
No. 1; that Barkat Ali continued in posses- 
sion as the owner of the land ; that, as the 
gift was not followed by possession, it was 
. bad under the Muhammadan Law and did 

not take effect, and that there was con- 
sideration and necessity for the alienation. 


The Trial Court decreed the suit but the 
lower Appellate Court has reversed the 
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decree of the first Court and has dismissed 
the suit. 


The plaintifis have, therefore, come up 
in second appeal to this Court. The follow- 
ing findings have been recorded by the 
learned Judge in appeal:— 

(a) That the gift was executed for the 
purpose of defrauding the creditors and that, 
in spite of the gift, Barkat Ali continued to 
deal with the land as its owner, and that, 
therefore, the gift was invalid. 


(b) That the land had been mortgaged 
with possession before the gift and that 
as the mortgagee was in possession, the donee 
could not be given possession and that, 
therefore, the gift being one of the equity 
of redemption was invalid according to the 
rule of Mahamadan Law as interpreted in 
Nujeeb Alt v. Hyder Al? (1), and (c) that 
both consideration and necessity had been 
established for the sale in favour of the 
defendants. ; 


On the appeal coming up for hearing 
before us on a previous occasion we, by an 
order dated the 13th May rgar, remitted 
the following issue under O, XLI, r; 25, 
Civil Procedure, Code for determination 
by the lower Appellate Court. 

“ Whether the sale was effected by the 
father for the benefit of the minors, ” 


The finding returned by the lower Appel- 
late Court is to the effect, that it has not been 
proved that the sale was effected for the 
benefit of the minors. We are, however, 
of opinion that, having regard to the finding 
of fact recorded 1n the judgment appealed 
against, this issue was immaterial. If the 
gift did not take effect, Barkat Ali continued 
to be the owner of the land and could effect 
a sale in respect thereof. The ruling Nujeed 
Ali v. Hyder Ali (x), so far as this Court 1s 
concerned, appears to be conclusive on the 
point. The gift in favour of the plaintiffs, 
being of the equity ofredemptlon, was bad. 
The plaintiffs, therefore, acquired no title 
and had no right to maintain the suit, 
The sale being for consideration and neces- 
sity, the plaintiffs have no right to contest 
it as reversioners, l 


(x) 6r P. R. 1871. 
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We have, therefore, no alternative but 
to dismiss the appeal. Accordingly, we 
dismiss it with costs. 


N. K. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND CIVIL APPEAL NO. 294 OF 1921. 
January 13, 1922. 

Present -—~Mr. Kanhaiya Lai, J. C. 
SANT RAM—PLAINTIFF—APPELLANT 
Versus 
JARBHANDAN—DEFENDANT— 

RESPONDENT. saint 

Transfer of Property Act (IV of 1992), s, 93— 
Pipe host ALT OH in Court on proper date— 
Service of notice on morigagee delaycd—M ortgagor, 
i ted. 
i T na provided that redemption shall 
take place in a fallow season but it did nct 
mention any specific month. The mortgagor 
made his deposit of the mortgage-moncy 1n Court 
at the proper time, but the mortgagee was not 


served with a notice of the deposit until he had . 


sow id, that the tender must be regarded as 
sufficient and the time taken in effecting service 
on the mortgagee would make no differeuce, unless 
the mortgagor was himself responsible for the 
elay. 

Second Appeal. 

Mr. H. N. Das, for the Appellant. 

Mr. H. K. Ghosh, for the Respondent. 

ORDER.—Ihis appeal arises out of a 
suit for redemption of a mortgage which 
provided that redemption shall take place 
in the fallow season (khai? fasal). Themort- 
gage-deed did not mention any specific 
month for redemtion. The deposit was 
made on the 14th May 1919. The first 
attempt at the service of the notice on the 
mortgagee failed because he was reported 
to have gone to Fyzabad. Another attempt 
was made and the notice was eventually 
served on him on the 26th June 1910. 
The mortgagee states that he had already 
sown his crop on the date on which service 
was effected. But the question for con- 
sideration in such cases is, whether the tender 
was made on the proper date by a deposit 
in Court. On the 14th May 1919, no crop 
is alleged to have been in existence on the 
land mortgaged. ‘The time taken in eflect- 
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ing service on the mortgagee would, make 
no difference unless the mortgagor was 
himself responsible for the delay. The 
tender made by the plaintiff on the 14th 
May 1919 must, therefore, be regarded as 
sufficient. 

The appeal is accordingly allowed and 
the suit remanded to the Court of first 
instance with a direction to re-admit the 
suit under its original number and to dispose 
of it, after determining the other points 
involved in the manner required by law. 

The costs here and hitherto will abide 
the result. 


N. K, Appeal allowed. 
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CALCUTTA HIGH COURT, 
ORIGINAL Civin JURISDICTION Sur No, 
2562 OF 1921, 

February 24, 1922. 
Present.—Mr. Justice Buckland. 
JETHA BHULCHAND AND ANOTHER-- 
PLAINTIFFS 
YErSUS 


F. C. GRACE—DEPENDANT. 

Calcutta Rent Act (III B. C. of 1920), s. rt, 
sub-s. (5). —Paymentof vent— Tenant, duty | of— 
Acceptance of rent afier default by landlord —W aver. 

Where in a suit for ejectment a tenant claims 
the benefit of the Calcutta Rent Act he must show 
that he has paid arrears within three months of 
the Act coming into force, and subsequently paid 
his rent regularly within the time fixed in the con- 
iract with his landlord, or, in the absence of any 
such contract, by the 15th day of the following 
month, or, in the event of the landlord refusing 
to accept rent, by depositing it with the Rent 
Controller within a fortnight of its becoming due. 
Where such of these conditions as are applicable 
are not fulfilled, it is a mere waste of time to con- 
sider any other plea under the Act. (p. 495, coi. 1.) 


Where thereis an agreement to extend the time 
for payment before the rent aciually becomes due 
under the lease, there it mi bt well be tuat ihe 
time within which, uuucr sectio. 1. (;) of tue Rent 
Act, rent his to be paid to the landlord is such 
extended date, Lut where the d: fanlt h.s already 
taken place any. subsequ.it acceptance of rent 
by the landlord docs not < Jerate as a waiver and 
take the matter out of t. e piovisions «f section 
II, sub-section (5) of the Act. [p. 495, col. r.] 


. Voi, IX X] 
PRAG NARAIN 9. ANGAD. 


Messrs. S. N. Banerjee and S. M. Bose, 
for the Plaintiff. 

Messrs S. C. Gupta and T. Chatterjee, 
for the Defendant. 

JUDGMENT.—This is a suit for ejectment 
and for damages. The defendant, under 
a lease dated 13th August 1918, was a 
tenant for three years of the upper floor of 
No. 24, Camac Street, from the 7th June 
1918 at a monthly rental of Rs. 300. The 
lease expired ; the plaintiff required the 
defendant toleave, but the defendant is 
still in occupation of the premises. 

The only defence on behalf of the defendant 
is a plea under the Rent Act as to whether 
or not the plaintiff bona fide required the 
premises for his own occupation. But, 
as has been pointed out more than 
once in cases in this Court, where the benefit 
of the Rent Act is claimed the defendant 
must show that he has paid arrears within 
three months of the Rent Act coming into 
force, and subsequently paid his rent regu- 
larly within the time fixed in the contract 
with his landlord, or, in the absence of 
any such contract, by the 15th day of the 
following month, or in the event of the land- 
lord refusing to accept rent, by depositing 
it with the Rent Controller within a fortnight 
of its becoming due. Where such of these 
conditions as are applicable are not fual- 
filed, it is mere” waste of time to 
consider any other plea under the Calcutta 
Rent Act. A statement of the payments 
of rent by the defendant to the plaintiff 
has been admitted by learned Counsel 
for the defendant and placed before me, 
and from that I see that the rent for Septem- 
ber 1920 was not paid until the 18th January 
I921. On the īst March root the rent 
for October November and December was 
paid at one time, and the rent for January 
1921 was not paid until the yth April of 
that year. It is quite necessary to go fur- 
ther than this. 

It is, however, contended that if the rent 
is accepted subsequently and after default 
there 1s a waiver and the section does not 
apply. I do not agree with this. Where there 
is an agreement to extend the time for pay- 
ment before the rent actually becomes 
due under the lease, there it might well be 
that the time within which, under section 
II(5), rent has to be paid to the landlord 
js such extended date, but where the de- 
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fault has already taken place I do not 
think that subsequent acceptance of rent 
by the landlord takes the matter out of 
the provisions of section rr, sub-section 


` In these circumstances, there is no de- 
fence in this case and there will have to be 
a decree for ejectment and an order for pos- 
session. Since the suit was filed, the plaintiff - 
has been paying without prejudice at 
the rateof Rs. 350 a month and, therefore, 
& decree will be made against him at that 
rate which is not contested. According to the 
statement produced before me, it appears 
that, excluding the month of February 
1922, a sum of Rs. 1,050 is due in respect 
of three months. Therefore, there will be 
a decree for Rs. r,050in respect of mesne 
profits up to and including the 21st Tanuary | 
1922. The defendant will continue to pay 
at the same rate until he vacates the prop- 
erty, and he will also pay the costs of this 
suiton scale No. 2 incluing costs incurred 
on the i8th August. Interest on decree 
at 6 per cent. 


B.N. Sutt decreed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APFEAL No. 924 OF 1920. 
February 7, 1922. 

Present -—-Mr. Justice Stuart. 
PRAGNARAIN-—PLAINTIFF— 
ÁPPELLANT 
YEN SUS 
ANGAD AND ANOTHER-—DEFENDANTS-— 
RESPONDENTS. 

Agra Tenancy Act (IIof xgor), ss, 11, 41— 
Occupancy right, creation | of— Claim, ` whether 
necessary — Enhancement of rent—Oral or unregis- 
loved agreement, validity of. 

The circumstance that a person dees not claim 
an occupancy tight does not affect the fact that he 
is an occupancy tenant. The right is created by 
continuous occupation for twelve years and there 
is no necessity to claim it, 

Obitev.—An oral or unregistered  agreem 
as to enhanced rate of rent cannot be Rn ed io 
a Revenue Court. 

Mackinnon v. Mahant Tilkanchan Gir, 


Cas. 417, dissented from, aaa 
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e. 
BALAKRISHNA AYYAR 9. PICHAMUTHU PILLAY. 


Mr. N. P. Asthana, for the Appellant. 

Mr. P. L..Baneyji, for the Respondents. 

' JUDGMENT.—-The defendants were, at 
ime time of the suit, tenants cultivating 
seven plots. They have cultivated these plots, 
on the facts, for 20 continuous years. They 
had thus acquired a right of occupancy 
in the holding under section rr, Act II of 
1301. The learned District Judge appears 
to have formed the conclusion that they 
are not occupancy tenants because they had 
not claimed to be occupancy tenants. It 
is true that the patwart is still recording 
them as non-occupancy tenants, although 
he states that they have been cultivating 
the plots for twenty years. It is not shown 
that they have claimed occupancy rights, 
but this circumstance does not affect the 
fact that they are occupancy tenants, 
for the section clearly says that a tenant, 
who has held the same land continuously 
for a period of 12 years shall have a right 
of occupancy in the land. There is no 
necessity to claim this right. The right is 
created by continuous occupation for 12 
years.. It is thus the case that the. defend- 
ants are occupancy tenants, The rent is 
recorded at Rs. 56 a year. It isin evidence 
that they: have paid rent at Rs. 65 a year 
for a few years previous to the date of suit 
but I find that there is no evidence to show 
they paid rent at a rate greater than Rs. 56 
a year at the period when they acquired 
occupancy rights, Section 41 has thus 
application. ` Section 41 states very clearly 
that the rent of an occupancy tenant shall 
be liable to an enhancement only by register- 
ed agreement or by decree or order of a 
Revenue Court. 

The plaintiff suggested that the defent- 
ants had agreed to pay at the rate of Rs. 65 
à year. He has not proved any agreement, 
but even if there had been an oral agreement 


or any agreement other than a registered. 


agreement. the enhanced rate cannot be 
enforced in a Revenue Court. This appeal 
is on the sole point that the correct rent 
of the holding is Rs. 65 a year. Insupport, 
ihe learned Counsel for the appellant relies 
on the case of Mackinnon v. Mahani Til- 
kanchan Gir (1) of Board of Revenue. In 


(2) 33 Ind, Cas 41971 


that case when an occupancy tenant had, 
in order to avoid a suit for enhancement, 
orally agreed to pay an enhanced rent, . 
but no registered agreement had been 
executed, and he subsequently sued under 
section 95 for a declaration that rent was 
only payable at the previous rate, the Board 
of Revenue decided against him. It is 
not clear that the Board meant to lay down 
that, ordinarily, such an oral agreement 
would have the affect of enhancing the rent. 
If they did mean to lay down such a proposi- 
tion, I am unable to agree with it, for the 
provisions of section 41 are very clear, and 
to read into them a condition that the rent 
of an occupancy tenant 1s liable to enhance- 
ment by an unregistered agreement or an 
oral agreement, ıs impossible. The point, 
however, hardly arises here for there 1s no 
evidence to any agreement. The lower 
Courts were, therefore, right in decreeing 
the suit at the rate of Rs. 56 only. I dismiss 
this appeal with costs. 

N. K. Appeal dismissed, 


A E O 


MADRAS HIGH COURT, 
Cvt, REVISION PETITION No. 559 
OF. 19 2. 
August 3, 1921, 
Present; —Mr. Justice Ramesam. 
T. C. BALAKRISHNA AVYAR— 
DEFENDANT— PETITIONER 
VETSUS 
PICHAMUTHU PILLAI—PrArNTIFF— 
RESPONDENT. 

Provincial Small Cause Courts Act (IX of 
1887}, s. 17, proviso—Defosit of sevurily— Fyoy;- 
sion, tf mandalory— Draft security bond fied wuhin 
Iime— Registered bond filed after limitation—De po- 


‘git, tf good, 


The proviso to section 17 of the Provincial Small 
Cause Courts Act is mandatory aud the deposit 
of security for the decree amount must be made 
or given within the period of limitation prescribed 
for applications to set aside an ex parie decree, 
[p. 497, col. 2.) 

The mere tendering of a draít security bond 


. cannot be deemed (io satisfy the requirement of 


the section, even though the bond was later on 
found to be competent. [p. 498, col. 1.] 

Assan Mahomed Sahib v. Rakim Sahib, 55 Ind, 
Cas. 977; 43 M.. 579 i 11 L. W. 543; 38 M. L. J. 
539; 28 M. L. T. 17; (1920) M. W. N. 375, Tag, 
pada Ghose v. Jagan Mohini Dasi, 44 ind, Cas.. 
7513 26 C. Io J. ag, followed. 
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Petition, under section 25 of Act IX 
o: 1887, praying the High Court to revise 
an orderof the Court of the Subordinate 
Judge, Tanjore,in I. A. No. 134 of 1920, in 
S. C. No. 1686 of IgIG. 

FACTS arefully set out in the following 
judgment of the Subordinate Judge: — : 

“This is a petition put in by the defendant 
. in the above suit under Civil Procedure 
Code, praying. to set aside the 
ex parte decree passed against him on 
the allegation that the above suit had 
been last posted for hearing on 26th 
January 1920,that he was also present in 
Court on that day with the intention of 
asking for an adjournment, because he want- 
ed to obtain copies of certain documents 
in order to substantiate his defence in the 
. suit, that when the Court retired for lunch 
he also went out to see his Vakil and that 
' before he returned his suit was taken up and 
decreed ex parte, as ne himself and his Vakil 
were absent and that, therefore, it is 
necessary that the ex parte decree should 
be set aside. 

"Ihe above petition was presented on 
27th January i920. It was returned for 
being re-presented either with the deposit 
of the decree amount or . security being 
furnished and it was re-presented with the 
draft security bond duly signed by the 
surety on 6th February 1920. Notice of 
the said application as well as process 
to test the security was ordered. The de- 
cree-holder appeared through a Vakil on 
9th March 1920 ; and filed a counter-petition 
wherein he denies the allegations in the 
petitioner’s affidavit and also contends 
that as the decree amount was not deposit- 
ed and as the security was not given within 
30 days from the date of the decree the peti- 
tion is time-barred and is liable to be dis- 
missed, that the security given is also 
insufficient and that there are also no grounds 
- to set aside the ex parte decree. 

“At the time of the enquiry the respond- 
ent’s Vakil took the preliminary objection 
that the petition is liable to be dismissed 
because the deposit of the security was 
not made within the period of 30 days 
under proviso to section 17 of the Provin- 
cial Small Cause Courts Act, and in support 
of his position he relied upon the recent 
Full Bench rulings of the Madras High Court 
reported as 38 M. L. J. (Notes cf recent 


32 


cases, page wherein it 
been held that the proviso to 
section I7 of the Provincial Small Cause 
Courts Act, is mandatory and that 
the deposit of the security must be made 
or given within the period of limitation 
prescribed for an application to set aside 
an ex parte decree. The said proviso is 
to the effect that the deposit of the decree 
amount or security to the satisfaction 
of the Court for the performance of . the 
decree or compliance of the ‘judgment 
shall be made at the time of presenting 
the application for setting aside the ex 
parte decree. The above decision of the Mad- 
ras High Court relies upon the- decision 
reported as Jeun Mucht v. Bhudhiram Macht 
(I) in which it has been held that if an appli- 
cation under section I7 of the Provincial 
small Cause Courts Act is filed without 
security and is subsequently completed 
within the time prescribed by the Law 
of Lüunitation for making the applica- 
tion by the deposit of the  decretal 
amount or security, the” applicant 
has a right to have his application beard 
on the merits. Thus, the above Calcutta 
decision provides that the proviso to 
section 17 must be held to have been  sa- 
tisfied if the deposit of the decree amount or 
security to the satisfaction of the Court 
be made or completed within the period 
of 30 days allowed for an application to 
set aside an ex parte decree. The Allaha- 
bad High Court even goes further, and their 
Lordships have held that the deposit of the 
decree amount or thefurnishing of the se- 
curity is a condition precedent to the.en- 
tertaining of an application to set aside 
an ex parte decree;. so much so that the 
decree amount must be deposited or 
the security furnished at the time of 
presenting the application [Vide Jagan Nath 
v. Chet Ram Gil The above Madras deci- 
sion has also expressly overruled the 
ruling reported as Ramasami v. Kurisu, (3) 
wherein it has been held that the provision 
of section 17 of the Provincial Small Cause 
Courts Act as to the deposit of costs in an 
application for review are not mandatory 


(1) 32C.339; 1 C. I, J. 4 
"n 28 A. 470; 3 A. L. J. eT ‘A. W. N. (1906) 


"ug 13 M. 178 j 4 Ind, Dec (N. 5.) £37. 


has ` 
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but merely directory. Thus, the zesult 
of tbe above decisions is to the effect that 
the deposit of'the decree amount or the 
furnishing of security must be made 
or given within the period of 30 days 
allowed by Art. 134 of the Indian Limita- 
tion Act for making an application to set 
aside an ex parte decree. In the present 
cass, the decree was passed on 26th 
January 7920. The application to set 
aside the ex parte decree Was made on the 
next day, Ge, 27th January 1920. The 
draft security bond was filed in Court on 
6th February 1920. It was crdered to be 
tested and the amin who tested it has also 
reported that it is competent and the peti- 
tioner has filed the fair security bond only 
on 1st April 1920. 

“The question for determination is whether 
the petitioner has satisfied the requirements 
of section 17 of the Provincial Small Cause 
Courts Act. The petitioner's Vakil argued 
that he has, within the period allowed, ten- 
dered the draftsecurity and ithas also been 
-found to be competent and consequently he 
must be deemedto have furnished the security 
as required by section 17 of the Provincial 
‘Small Cause Courts Act within the period 
of 30 days allowed by law. The section 
provides that security to the satisfaction 
of the: Court for the performance of the 
‘decree or compliance of the judgment shall 
be given. Until the filing:of the security 
bond on rst April 1920 it cannot be said 
that petitioner had given any security 
which can be enforced against him. ‘The 
draft security bond is only a-mere piece 
-of paper, and: it cannot have the effect of 
a security bond duly executed and  re- 
gistered which alone can be enforced. Con- 
sequently, the' petitioner can be said to 
liave furnished security as required by sec- 
tion 17 only on Ist April 1920. Under Art. 
164 of the Limitation. Act the petitioner 
is entitled only to a period of 30 days from 
the date of the decree for making an appli- 
cation to set aside the ex parte decree. Con- 
sequently, "he cannot be said to have fur- 
nished within the said period of 30 days 
the necessary security as required under 
section 17. If in the present case the peti- 
tioner bad in the first instance itself given 
a fair security: bond instead. of he üraft, 
it is clear that he must be deemed to have 
satisGed the requirements of section 17. 


But, as matters stand at present, it cannot 
be said that he has acted up to the terms 
of the said section r7. No doubt, the case 
cf the petitioner seems to be a hard one 
specially in view of the fact that he has 
only been following a course of conduct 
which was more or less the result of the 
decision in Ramasami v. Kurisu (3), which has 
now been overruled by the above Full Bench 
decision. But still this Court has no power 
to extend the period of limitation pres- 
cribed by the law. especially in view of the 
fact that the proviso to section 17 has been 
held to be mendatory. 

For all the above reasons, I have to hold 
that the petitioner has not satisfied the re- 
quirements of section 17 of the Provincial 
Small Cause Courts Act. 

In the above view, there is no necessity 
to consider the merits of the above peti- 
tion of the sufficiency of the security. 

Hence the petition is dismissed. Under 
the circumstances, it is ordered that each 
party shall bear his own costs of the peti- 
tion." 


meii 





Mr. S, Subramania Atyar, for the Peti- 
tioner. l 
Mr. V. K. Venkatarama Aryar, for -tne 
Respondent. , 
JUDGMENT.—Following Assan Mahomed 


: Sahib v. Rahiman Sahib (4), see also Tara- 


pada Ghose v. Jagat Mohint Dasi (5) I hold 
that the Subordinate Judge is right. 

The petition is dismissed with costs.. 

V. N. V. Petition dismissed, 

(4 55 Ind. Cas. 977; 43 M. 579; 11 L.,W. 
543; 38 M. L. T. 539; 28 M. L, T. 17; (1920) M, 
W. N. 375 (F. B.). 

(5) 42 Ind, Cas. 751 ; 26 C. L. J. 325. 
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—Contvact Act (IX of 1872), s, 167—~ Assign 
ment cf damages for breach of contract—Mere right 
IG 5148. : l 


She defendants having failed to take delivery 
of certain goods in accordance with the terms 
of a contract with B, the matter was referred to the 
decision of arbitrators whose award was as follows: 
** Defendants to pay for and take delivery of the 
goods." B then sold away the goods and brought 
the present’ suit for recovery of the difference 
between the contract price and that fetched by the 
re-sale, and on the day following that of the institu- 
tion of the suit executed an-assignment by which 
he “transferred and assigned unto the assignee 
all the claim of the assignor in as well as the rights 
to proceed with the said suit and all the advantages 
and bencfits of all proceedings thereof to hold 
the same unto the assignee absolutely and for ever.” 
The name of B. was then deleted from the suit and 
the assignee was added as a plaintiff: 

Held, (1) that having regard to section 6 (e) 
of the Transfer of Property Act the assignee was 
not competent to maintain the suit; [p. 501, col, 1] 

(2) thatthe re-sale of the goods not being justifi- 
el by the terms of the award, there was no ground 
for holding that the subject-matter of the assign- 
ment was property with an incidental right. to sue ; 
on the contrary, op a true construction of the 
terms of the assignment there was nothing transfer- 
red except a mere right to sue for unascertained 
damages for breach of contract; [p. 502, col. 1.1 

Glegg v. Bromley, (1912) 3 K. B. 474 at p. 489; 
18 L. J. K. B. 1081; 106 L. T. 825, Abu Mahomed 
v. S. C. Chunder, 1 Ind. Cas. 827; 36 C. 345; 13 
C. W. N. 384, Filzroy v. Cave, (1905) 2 K. B. 364 
at p. 371 ; 74 L. J. K; B.829; 93 L. T. 499; 54 W. 
R. 17; 21 T. L. R. 612, Tolhurst v. Associated 
Portland Cement Manufacturers, (1903) A. C. 414 
&tp.424; 72 In J. K. B. 834; 89 L. T. 196: 52 W. 
R. 143 p. 19 T.L. R. 677, Dawson v. Great Northern 
and City Ratlway Co., (1905) 1 K. B. 260 at p. 
270; 74 L J. K., B. 190; 92 L.T. 137; 69 J. P. 29; 
2r T. L. R. 114, Torhingion v. Magee, (1902) 2 
K. B. 427 at p. 430; 71 L. J. K B. 712; 82 L.. T. 
304; 18 T. L, R. 703, referred to. 


(3) that section 107 of the Contract Act was 
applicable to the facts of the case. [p. 500, col. 2.] 

Per Richardson, J.—When an ordinary commer- 
cial contract for the sale of goods has been broken 
aud subsists only for the purpose of enforcing a 
Claim to damages, it is difficult to say that the 
right to damages is, standing by itself, anything 
more than a mere right to sue: a right which is 


notincidentelto property but is incidental to an, 


abstract right in respect of contracts comparable 


to the abstract rights to personal safety and im-' 


munity from fraud in the region of tort. [p. 503, 
col. 3.1. 
There is authority both English and Indian for 


the view that a claim to unliquidated damages — 


e oie of contract is not assignable. [p. 504, 
col. 1. 

Appeal against the decree of Mr. Justice 
Woodroffe, in Suit No. 1606 of 1918, dated 
the 24th August I920. +- 


. which 


Messrs. B. C. Mtiler and A. K. Roy, for 
the Appellant. 

Messrs. S. K. Das, S. N. Banerjee and 
K. P. Khaitan, for the Respondents. 


JUDGMENT. 

Sanderson, C. J.—Thisis an appeal from 
the judgment of my learned brother Mr. 
Justice Woodroffe whereby he dismissed the 
plaintiff'ssuit on the ground that the suit 
was not maintainable, and that the plaint 
did not show a cause of action. 

The original plaintiff in the suit was one 
Bhairodhan. His name was deleted from 
the suit and the present plaintiff, Jewanram, 
who is alleged to be the assignee of. the 
right, title and interest of Bhairodhan, was 
added as a plaintif. The defendants 
were Ratan Chand  Kishen Chand, a firm 
carrying on business in  piece-goods in 
Calcutta. c 

Bhairaodhan made a contract with the 
defendants whereby the defendants under- 
took to take delivery of H bales of dhol? 
in accordance with their contract. The 
defendants failed to take delivery in accord- 
ance with the contract and it was alleged 
that thereby the original plaintiff had suf- 
fered loss and damage on the re-sale of the 
8 bales of dhoit. But before the re-sale the 
parties, that is to say, the original plaintiff 
Bhairodhan and the defendants, had referred 
the matter to the Marwari Chamber of Com- 
merce, and the decision of the arbitrators 
was given on the oth ,of October 1918 and 
the plaint alleged that the award directed 
that Bhairodhan should re-sell the said goods 
and recoverthe loss suffered thereby from 
the defendant firm as would appear from 
the order of the said Marwari Chamber 
of Commerce when produced. It then 
proceeded to allege that he ré-sold the goods 
on the oth of October the same day as the 
award was made and thereby realised a 
sum of Rs. 15,502-1 and after deducting 
that sum from the contract price there 
remained a sum of Rs. 6,716-Ir 'annas, 
it was alleged was due to the 
original plaintiff Bhairodhan in respect of 
the breach of contract by the defendants. 


This suit was instituted on the 16th of 
December 1918 and, on the following day, 
the 17th of December 1918, Bhairodhan . 
executed an assignment the terms af which 
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I shall have to. refer to in greater detail 
presently. 

The learned Judge came to the conclusion 
that the defendants had succeeded in their 
objection that the suit was not maintain- 
able and that the plaint showed no cause of 
action. The ground of the learned Judge’s 
judgment was that the claim which was re- 
lied upon in this suit by the plaintiff was 
a claim for unascertained damages for breach 
of contract by the defendants and that it 
was not assignable, because it was an 
assignment of a mere right to sue. 

The first point taken upon this appeal 
was, that the claim which was assigned 

‘by Bhairodhan to the plaintiff was for an 
ascertained amount. With regard to that 
itis to be noticed, in the first instance, that 
the assignment referred to the sum of 
Rs.6,716-11 annas as damages sustained by 
the assignor on a re-sale. It is true 
that the claim in form is for the specified 
amount of Rs. 6,716-11 together with 
some sum for interest. But it was alleg- 
ed, as I have already mentioned, that 
the re-sale took place in consequence of a 
direction in the award. When we look 
at the award, that allegation turns out to 
be incorrect, this case was dealt with 
by the learned Judge upon the  plaint, 
the assignment, the award and some verbal 
‘evidence which is not material for my pre- 
sent purpose. The award does not support 
the allegation that the re-sale took place 
“by direction of the arbitrators. ‘The award 
js as follows: “The books of account of the 
defendants and the plaintiffs have been 
examined. The goods were lying in the 
plaintiff's firm. Therefore, the defendants 

' do pay for and take delivery of the goods.” 

“This award did not direct any specified 
sum to be paid. It is true that the amount 
claimed is said to be ascertained by reason 
of the re-sale, butthe ground upon which 
the ‘re-sale was based, in fact turns out, 
when the award comes to be examined, 
to be unsustainable. 

It was argued in this appeal that the 
re-sale was justified by section 107 of the 
Indian Contract Act. It was admitted 
by the learned Counsel for the appellant 
that the case was not put in the Court be- 
low from this point of view. This, further, 
is evident from the learned J udge's judgment. 
He said, at the bottom of page 12 of the paper 


book dealing with the award, as follows:— 
"It (the award) did not direct that any 
specific sum should be paid. The damages 
still remain unascertained and in fact were 
not ascertained until after the award when 
there was a re-sale.” If we were to stop 
there, it might be urged that the learned 
Judge was of opinion that there was an ascer- 
tained sum when the re-sale took place. But 
when we read on it is clear that the learned 
Judge was of opinion that the claim was 
not for an unascertained sum. He went on 
to say: “on that again” (e, on the re-sale) 
“thesuitis brought for damages which are 
said to have been ascertained by a re-sale, 
which re-sale is alleged to have been justi- 
fied by directions given in the award. No- 
thing in short in the award converted this 
claim for damages into a debt and nothing 
has since then done so." To my mind, 
it is clear that the learned Judge’s finding 
was that, on the material before him, this 
claim for unascertained damages had 
not been converted either by the award 
or by the re-sale or by anything else into 
a debt or claim for a specified amount. 

It is true that the question whether the 
re-sale was justified by section 107 was not 
investigated by the lower Court but no 
attempt was made by the plaintiff to suggest 
or to prove that section 107 of the Contract 
Act apolied. Further than that, there is 
no ground of appeal against the learned 
Judge’s finding that the claim for 
damages was not converted into a debt. 
I think the fourth ground of appeal goes 
to show that the point which is now re- 
lied upon was neither taken before the learn- 
ed Judge nor relied upon in the grounds 
of appeal. In my judgment there are 
no materials before us which would justify 
us in holding that section 107 of the Contract 
Act is applicable. The plaintiff's allegation 
was that the re-sale was justified by the 
award. The award was proved, and 
when proved, it showed that there was no 
such direction. The award on the 
face of it does not itself justify a re-sale 
yet the re-sale took place on the same day 
as the award was made, Under these cir- 
cumstances, in my judgment, for the pur- 
pose of this:appeal only we must take it 
that the re-sale was not justified and that 
the: claim was one for. unascertained 
damages. 
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There remains the second point, which 
the learned Counsel for the appellant argued, 
namely, that even if the claim was for un- 
ascertained damages arising out of the 
defendant's breach of contract, the assign- 
ment was not an assignment of “a 
mere right to sue " within the meaning 
of section 6(e) of the Transfer of Property 
Act. 'The defendants, on the other hand, 
argued that the assignment was an assign- 
ment of “a mere right to sue,” which was not 
assignable by reason of section O (e). It 
was urged on behalf of the plaintiff, who 
is the appellant, that, although the de- 
fendants had failed to perform their 
contract with the assignor, the contract 
was still in existence and the obligation on 
the defendants to perform it remained 
and that the plaintiff by the assignment 
obtained the benefit of the contract which 
was in itself property, and that there was 
attached to the property the right to 
sue for the breach of contract. In my 
judgment this case must be decided 
upon the terms of sections 3 and 6 (e) of the 
Transfer of Property Act. Many English 
cases were cited to us. Some of them are 
useful for the purpose of ascertaining 
what meaning has been placed by the 
English Courts upon expressions such as 
' a mere right to sue" or, as it is called in 
Some cases, ‘‘a barecause of action” or, asin 
others, a “mere right to litigate." I do not 
intend to refer to more than one, vtz., Gregg 
v. Bromley (x) and I have desire to refer 
to the judgment of Mr. Justice Parker who 
was then sitting in the Court of Appeal— 
his judgment has been referred to in subse- 
' quent cases with approval In my judg- 
ment the principle relating to the present 
question was therein clearly laid down. 
(he learned Judge said this, at page 489 :— 
“Ordinary choses in action were not assign- 
able at law, but were, generally speaking, 
assignable in equity whether themselves 
legal or equitable choses. In the iormer 
case equity compelled the assignor to allow 
his name to be used for their recovery in 
legal proceedings, im the latter case the 
assignee could sue in equity in his own 
name. There was one exception to this rule. 
Equity on the ground of public policy 
did not give validity to the assignment 

Go (1912) 3 K. B. 474 at p. 489; 81 Le ja K. 
B. 1081; 106 L. T. 825. 
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of what is in the cases referred to as a 
bare right of action, and this was so whether 
the bare right were legal or equitable. I 
have looked’ at a good many authorities 
on that point, and I am satisfied that the 
real reason why equity did not allow the 
assignment of a bare right of action, whe- 
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ther legal or equitable, was on the ground - 


that it savoured of or was likely to lead 
to maintenance." There is no doubt in 


the cases about the rule and there is no doubt - 


in the cases with regard to the exception, 
but difficulties often arose in deciding 
whether a particular right was within the 
exception or was within the rule. It is to 
be observed that an equitable assignee of 
a chosein action, whether it is legal or equit- 
able, could institute proceedings and main- 
tain proceedings for its recovery. The 
question was whether the subject-matter 
of the assignment was, in the view of the 
Court, property with an incidental 
remedy for its recovery, or was a bare right 
to bring an action either at law or in equity. 
Applying that principle to this case, the ques- 
tion is whether the subject-matter of the 


assignment by the assignor to the plaintiff. 


is, in the view of the Court, property 
with an incidental remedy for its recovery 
or whether it is a bare right to bring an ac- 
tion or within the words of the Act “a mere 
right to sue." For this purpose it is ‘neces- 
sary to look at the terms of the assignment. 
I have already pointed out 
the assignment was dated the r7th Decem- 
ber 1918 and the suit was instituted a day 
before, viz., the 16th. The assignment re- 
cited that on the 16th December the assignor 
had instituted a suit against the defendants 
to recover the sum of Rs. 6,783-11 annas 
damages sustained by the assignor on a re- 
sale of 8 bales dhotis No. 460 of which the 
firm of Rattan Chand-Kissen Chand 
had failed to take delivery in terms. of 
the Sowda or contract made with the 
assignor and dated Sravan Sudi 133 1975, 
corresponding with the 23th August rgr8. 
Jt then recited the fact that the assignor 
owed to the assignee the sum of Rs. 6,551. 
and that the assignor was unable to pay 
it und that he had requested the assignee 
to accept in payment of the sum of 
Rs. 6,500 an assignment and transfer to him 
of all his claim aud costs in the suit. The 
assignor then transferred and assigned 


that . 
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unto the assignee all the claims of the assignor - 


in, as well as the right to proceed with, the 
said suit and ail the advantages and benefits 


of all proceedings thereof to hold the same. 


unto the assignee absolutely and for ever. 
I cannot find in the terms of this document 
anything more than an assignment of a mere 
tight to sue or anythinz more than a mere 
right to prosecute the claim of the assignor 
for damages for the alleged breach of contract 
by the defendants. The assignment did 
not in terms -purport evem to assign 
the contract or the benefit thereof. In 
my judgment, there is no ground for holding 
that the subject-matter of the assignment 
was property with:an incidental right to sue; 
on the contrary, on atrue construction of 
the terms of the assignment, in my judgment, 
there was ‘nothing transferred except a 
mere right to sue for unascertained damages 
for the alleged breach of contract. 

The learned Counsel for the appellant 
invited us to come to the conclusion that 
the decision in the case of Abu 
Mahomed v. S. C.  Chunder (2) 
was wrong. If--we acceded to such an 
argument, a reference to a Full Bench would 


be necessary. In my judgment, however, . 


there is no necessity for us to express any 
opinion as to'the correctness of that decision. 
The facts of that case were different from 
those existing in this case. I base my 
judgment upon the principle which I have 
already enunciated, regard being had to 
the particular terms of the assignment, 
the true construction thereof and the facts 
of this case. 

A third point was taken by the learned 
Counsel and that was in respect of parties, 
‘In the Court below an application was 
made for adjournment to enable the plain- 
tiff to enquire whether the Official Assignee 
would be willing to be added as a party 
so as to represent the estate and interest 
of the original plaintiff Bhairodhan who 
had become insolvent. The learned 
Judge refused it for reasons which he 
' gave in his judgment. In this Court the 
application was varied and the application 
was that. we should direct that the 
original plaintiff Bhairodhan should be 
added. as a plaintiff. In my 
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2) 1 Ind, Cas, 827; 36 C. 345; 13 C. W, N, 384. 


judgment, this cannot be done. Apart 
from the considerations which my learned 
brother Mr. Justice Woodroffe gave in his 
judgment, which, as far as I can see, would 
be just as applicable to a joinder of the ori- 
ginal plaintiff as to a joinder of the Official 
Assignee representing him, the application 
is not made ori behalf of the original plaintiff 
nor is there any consent of the plaintiff 
produced before us to show that he is 
agreeable to join as a plaintif. 
In: these circumstances, it is not possible 
for us to accede to the application of the 
appellant that Bhairodhan should be added 
as a plaintiff. 

or these reasons, in my judgment, the 
appeal should he dismissed with costs. 

Richardson, J.—I agree and will add 
a few observations in deference to the ar- 
gument of Sir Binode Mitter. It seems clear 
that in England the objection to the assign- 
ability of a “bare right of action” is found- 
ed on the law of maintenance. Before the 
Judicature Act of 1873 the Courts of Comraon 
Law seem to have applied that law more 
strictly than the Courts of Equity. “There 
are undoubtedly, " said Cozens-Hardy, L. J., 
in Fitzroy v. Cave (3), “many choses in action 
which are not and never were assignable 
either atlaw or in equity. A right toset 
aside a deed on the ground of fraud is a. typi- 
calinstance." Then, further ou, he continued: 
‘There are, however, other choses in action 
which, though not assignable at Common 
Law, were always regarded as assignable in 
equity. A debt presently due and payatie 
is an instance. At Common Law ‘such a 
debt was looked upon as a strictly personal 
obligation, aud on accigament of it was 
regarded as a mere assignment of a right 
to bring an action at law against the debtor, 
Hence the assignment was, with some excep- 
tions, which need not be referred to, looked 
upon as open to the objection of maintenarce. 
After a time the Cominon Law Courts reccg- 
nised the right of any one who had a pecu- 
niary interest in the debt to sue in the 
name of .the creditor. This, however. 
was the limit of their departure from 
the old strict rule, so far as I have been 
able to discover. But the Courts of Equity 
took a different view. They admitted the 


(3) (1905) 2 K. B. 364 at p. 3711 74. LJ. Ei 
. B, 829; 93 L. T. 499; 54 W.R. 17; 22 T, L5 R. 612, 
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title of an assignee of a debt, regarding it as 
a piece of property, an asset capable of 
being dealt with like any other asset, and 
treating the necessity of an action at law to 
get it in as a mere incident, they declined 
to hold such a transaction open to the 
charge of maintenance. "' 

The Judicature Act assimilated the practice 
at Common Law to the Practice in Equity. 
In .Tolhurst's case in the House of Lords, 
Tolhurst v., Associated Portland Cement 
Manufacturers (4), Lord Lindley said:— 
“The Judicature Act, 1873, section 25, 
clause (6), has not made contracts assignable 
which were not assignable in equity before, 
but it has enabled assigns of assignable 
Contract to sue upon them in their own 
names without joining the assignor." 

It still remains, however, that a “Court 
of Equity is as much bound as a Court of 
Common Law by the law relating to 
champerty and maintenance, and if an assign- 
ment of a chose in action is obnoxious to that 
law, it is bad in equity no less than at law. 
An assignment of a mere right of litigation 
is bad." [Per Stirling, L. J., in Dawson v. 
Great Northern and City Railway Co. Gil. 

It is with reference to the law of main- 
tenance that the Courtsin England have held 
that some limitation must be put on the 
generality of the term ‘‘chose in action” as 
used in the Judicature Act section 25 clause 
(6) [Torkington v. Magee (6) per Channel), J.] 

The position in England, therefore, 
differs somewhat from the position in India. 
In England there is no definite statutory 
Tule that a bare right of action cannot be 
assigned. There is statutory provision 
making choses in action assignable which 
is subject to a limitation upon it by the 
Court that assignment must not offend the 
law of maintenance. The provision and 
its limitation are, perhaps, capable of being 
moulded in accordance with the nature 
and substance of particular transactions. 

In India the law of maintenance has 
never obtained in the same absolute form 
as in England and in the present connection 


(4) (1903) A. C. 414 at p. 424; 72 L. J. K. B. 
834; 89 L. T. 196; 52 W. R. 143; 19 T. L. R. 677. 

(5) (1905) 1 K. B. 260 at p. 270; 74 L. J. K. B. 
190; 92 L. T. 137; 69 J. P. 29; 21, T. L. E. 114. 

(0) (1902) 2 K. B. 427 wt p. 430; 71 Il. J. X. 
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has none but a possible historical rélevauce. 
Here there is an imperative statutory rule, 
a rule which the Courts cannot transcend 
that a mere right to sue cannot be trans- 
ferred. ‘The duty of the Courts is confined 
to the interpretation of the words, “‘a mere 
right to sue." Nevertheless, the results 
may be in many respects similar. ‘The 
Indian Legislature, when it enacted section 
6(e) of the Transfer of Property, Act, no doubt 
had in mind the expressions used in the 
English cases—‘'a bare right of action” or 
“a mere right to litigate.” On the question 
of construction which arises in Jndia, the 
languege of Parker, J., in Glegg v. 
Bromizy (1) to which the learned Chief Jus- 
tice has already referred is atleast a valuable 
guide. The question in every case is whe- 
ther the subject-matter of the transfer is, 
in the view of the Court, “property with 
an incidental remedy for its recovery,” or is 
“a mere right to sue.” 

I will not stop to discuss the definition 
in the Transfer of Property Act, section 3, 
of “actionable claims" (The Indian term 
corresponding to the English term "choses 


. in action") because it seems clear that that 


definition must be construed as excluding 
“mere rights to sue.” ` : 

Sir Binode  Mitter asked why, if a 
contract might be transferred before breach, 
it should be iucspable of transfer after 
breach. After: breach, he said, the con- 
tract still subsisted. No doubt, a line might 
be drawn between claims for breach of con- 
tract and claims in tort, where the right 
to personal safety cr the right to immunity 
from fraud, has, been violated. But, 
however valued such considerations might 
be, if the principle of the thing were open 
to discussion, that is not the position. The 
policy of the law in India is expressed in 
the Statute and effect must be given to the 
language according to its true meaning. 

Moreover, when an ordinary commercial 
contract for the sale of goods has been bro- 
ken and subsists only for the purpose of 
enforcing a claim to damages, it is to my 
mind difficult tosay that the right to dam- 
agesis, standing by itself, anything more 
than a mere right to sue, a right which is 


not incidental to property but is incidental 


to abstract right in respect'of contracts 
comparable to the abstract rights to person- 
al safety and” immunity from fraud 
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in the region of tort. Atany rate, there ` 


is authority both English and Indian for the 
view that a claim to unliquidated damages 
for Breach of contract is not assignable. 

Turning to the case before us, I agree that 
the learned Judge decided, and correctly 
decided, on the materials placed before him, 
which included not only the pleadings 
but also the award of the Marwari Chamber 
of Commerce, that the suit must be 
dealt with as in essence a suit for un- 
liquidated damages, though at first sight 
it appears to be a suit for liquidated dam- 
ages. If that be so, it follows, in my opinion, 
that the claim to these damages being a 
mere right .to sue was not transferable 
and that on that ground the suit, as a suit 
by the transferee, must fail. 

But even if it be assumed that the goods 
were .properly re-sold and that the claim 
asserted in the plaint and transferred to the 
present plaintiff is a claim to an ascertained 
sum, .it would still be for consideration 
whether this claim is, in .the particular 
circumstances, a mere right to suit or prop- 
erty with an incidental remedy for its 
recovery within the meaning of Parker, J., 
in Glegg's case (1). 

Sir Binode Mitter relied on certain dicta of 
McCardie, J., in County Hotel and Wine Co. 
v. London and North Western Railway (7). 
The learned Judge says, "In Torkington v. 
Magee (6) Channell,J., in. delivering the 
judgment of the Divisional Court, referred 
to the above:d?cía, and apparently expressed 
the view 'that when a breach of contract 
had occurred in respect of which the origi- 
nal party to the contract could sue for da- 
mages, he could not.assignethose damages 
so as to enable the assignee to sue. Again, 
I venture to think that this dictum, in view 
of othet decisions, goes too far. I can see 
no reason why damages for breach of contract 
should.notin some cases be capable of assign- 
ment without infringement of the public 


interests." And then the learned Judge 
gives an example, “Take, for example,” 
he says, “a .case , where the contract 


admittedly fixes the damages for breach 
at a liquidated sum and provides that it 
may be sued for as. a debt, What reason of 
public policy should prevent the assign- 


(7) (1918) 2.K. B, 251 at p. 260; 87 I. J. K. 
B. LS L. T. d 34 T. L R 393. 


implic ation. ip. 


ment of such sum if public policy permits 
the assignment of a disputed debt?" 

It must, however, be borne in mind that 
the observations of the learned Judge 
were made from the English point of view 
and that, even so, he did not go so far as 
to suggest that a claim to liquidated dam- 
ages would in every case be assignanle. 

With these observations I agree in tne 
conclusion at which the learned Chizf Justice 


hasarrived that this appeal must De 
dismissed. GE 
B. N, Appeal dismissed. 


MADRAS HIGH COURT. 
REFERRED CASE NO. I2 OF 1921. 
February 21, 1922. 
Present:—Justice Sir William Ayling, Kr, 
Mr. Justice Coutts-Trotter and 
Mr. Justice Ramesam. 
THE SECRETARY to THE CHIEF 
COMMISSIONER or INCOME-TAX, 
MADRAS—REFERRING OFFICER 
VErSUS 


ZEMINDAR oF SINGAMPATTI—ASSESSEE. 

Income-Tax Act (VII of -1918), ss. 3, 4— 
Permanenily settled zemindari— Income from forests 
and fisheries, whether liable to income-tax—Madras 
Regulation X X V of 1802, 

. Income derived by a zemindar from forests 
and fisheries within the ambit of his zemindari 
held under a permanent sanad under the provisions’ 
of the Madras Regulation XXV of 1802 is not liable 
to income-tax under the Income-Tax Act. [p. 507, 
col. r. 

Thc peisheush in the case of a zemindari such as 
the above must be deemed to have been fixed in 
cominutation not only of the rentals of cultivated 
lands but also of all incomes derived from the 
zemindari including forests and fisheries. The legal 
effect of the sanad in such a case is that, subject 
to the payment of the peishcush and the specific 
demands referred to therein, the zemindari is 
given to the zemindar to make what he. can ont 
of it free from allfurther demands from Govern- 
ment, including not only taxes in forceat'the 
time of the sanad but also those imposed thereafter, 
[p. 505, col. 2.] 

It is competent tothe Legislature to withdraw 
or modify such an exemption as the above bya 
subsequent enactment, but this can only be done 
expressly and not in general terms or by 
506, eol. 2] 
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Associaled Newspapers, Limited v. City of London. 
Corporation, (19160) 2 A. C. 429; 85 L.J.K. B. 1786; 
115 L. T. 419; 80 J. P. 393; 14 L. G. R. 1027; 60 S. 
J. 694; 32 T. L. R. 700, referred to. .. 

Quaere.-—Whether income from forests and 
fisheries is agriculturalincome within the meaning 
cf section 4 of the Income-Tax Act of 1918. 


Case referred for the decision of the High 
Court, under section 51 of Act VII of rgr8, 
by the Secretary to the Chief Conmissioner 


of Income- Tax, Madras, in his letter I. T. A. ` 


No. 86 dated the 2nd August. 192r. 

The Government Pleader, for the Refer- 
ring Officer. ! ! 

Messrs. L. A. Govindaraghava Atyar, 
L. S. Viraraghava Aiyar, S. Ramaswamy 
Atyar and A. Ramakrishna Atyar, for the 
Assessee. 

JUDGMENT.—This reference arises 
out of the assessment of  income-tax 
under Act VII of 1918 of the income 
derived by the Zemindar of . Singam- 
pattt from forests and fisheries within 
the ambit of his  zemindart. The 
assessee objects to the assessment, (4) on 
the ground that income is agricultural 
income within the meaning of section. A 
of the Act, and, therefore, not chargeable 
t» income-tax, and (b) that the assess- 
ment is illegal as contravening thé terms 
of his permanent sanad of the zemtndart and 
the provisions of Regulation XXV of 1802. 

It is convenient to consider first the 
effect of the sanad, a copy of which has 


"been filed before us, and the terms of the 


. bad effect of 


Regulation. The sanad isalengthy docu- 
ment largely reproducing the language of 
the Regulation under which it was granted. 
Its general effect is this, that in view of the 
fluctuations in the 
assessment of land revenue both in obstruct- 
ing the development of the country and 
diminshing the security of property, the 
British Government has resolved ‘to fix 
for ever a moderate assessment. of pub- 
lic revenue on the lands" held by zemin- 
dars and others: and to that end has fixed 
the permanent annual juma (total de- 
wand) of the Singampatti Zemindari at 
2,300 star pagodas..Clause 4 ofthe sanad 
says: ‘ This permanent assessment of 
the land-tax on your zemtndart is exclu- 
sive of the revenue derived from the manu- 
facture and sale of salt and salt-petre, ex- 
clustve of the sayer or duties of every des- 
cription, whether by sea or land the en- 


tire administration of which the Govert- 
ment reserves to itself; . exclusive of the 
abkart or tax on the.sale of spirituous 
liquors, and intoxicating drugs, exclusive 
of the excise which is or may be levied on 
commodities or. articles of consumption ; 
exclusive of all taxes personal and profes- 
sional, as well as of those from markets, fair 
and bazaar; exclusive of lakheraj lands 


(lands exempt from payment of. public - 


revenue) and of all other alienated lands 
paying a small quit rent (which 
quit, rent. unchargeable by you.is in- 


' cluded in the assets of your zemindari); and . | 


exclusive of all lands ` and  russooms 
heretofore appropriated to the support 
of Police establishment. The Government 
reserves to itself the entire exercise of its 
discretion in continuing or abolishing teni- 
porarily or permanently the articles. cf re- 
venue included, according to the custom 


and practice of the country, under the 


several heads above stated." 

. A later clause (No. 8) provides that no 
increase ofthe fixed juma shall ever be 
made, whatever changes or improvements 
the grantee's interest or pleasure mae lead 
him to introduce into the zemindari. 


This is the grant under which the Zemin- | 


dart has been held since 1802. A dispute 


at one time arose as to whether it included : 


the forest tract with which We are now 


concerned, or only covered the villages ' 


and cultivated 


| lands - situated on the 
plains and 


contiguous thereto. 


this Court in Stvasubramanya v. Secrz- 
tary of State for India in Council (1), cofirm- 
el on appeal by, the Privy Council in 
Secretary of State for India in Council v, 
Nellakuth Siva Subramania 


and it was decided that the forest 


tracts also were included in -the zemín- 


dari held under the sanad, and that the 
latter was not confined to the plain village 
and cultivated tracts. The learned Govern 


ment Pleader has, however, argued that the . 


przishcush was calculated on the rental of 
cultivated lands actually received by the 
gemi dari at the time of the grant. and that 
no allowance was made for profits to be 


d 9 uo 285; 3 iue Dec. (N. ei 595. 
2) 15 M. 101; IB I. A. Go I5 Ind Tur. i 
6 Sar P.C. J. 74; 5 Ind, Dec. (N. s.) iex (b. d 


l This. ` 
dispute was settled by the ‘Judgement of ` 


Tevar (2), - 
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made out of forests and fisheries. He 
would have us, therefore, hold that income 
from, such sources was not included in the 
jama, which was commuted into a fixed 
peishcush, and is, therefore, assessable to 
tax apparently under any designation. 
Admittedly there is no record of the 
basis of calculation of the pesshcush for the 
iemindari, It is quite possible that only 
the rentals of cultivated lands were taken 
into account; receipts from other sources 
being at that time so small as to be negli- 
gible. But, even assuming this to be so, 
it does not follow that the neglected items 
were not included in the commutation. 
On thecontrary, it seems to us they must 
be held to be covered by the permanent 
annual jama of the  zeimindari. Put 
in simple language, the effect of the do- 
cument seems to be that, subject to the 
payment of the petshcush and the 
various demands reférred to ' in clause 
4 the zemindari is given to the zemindar 
to make what he can out of it (the 
possibilities of improvements and  de- 
velopments being distinctly contemplated) 
free of all further demands from Govern- 
ment. If it had beenintended to exclude 
profits from forests and fisheries, such 
profits would surely have been mentioned 
in clause 4 along with such items as salt, 
sayer, abkart, exicse and markets. We may 


. add that if the Government Pleader’s con-, 


tention is correct, then, apart from the 
claim to ownership of the forests, which 
was first put forward by Government in 
I865 and finally negatived by tbe  Privy 
Council decision in 189r, it was at any time 
open to Government to add to the peishcush 
a direct cess on the forests, without hav- 
ing recourse to the indirect medium of the 
Income-fax Act. As far as appears, 
there has never been any question of doing 
this. 

It was argued that  ''income-tax " is 
covered by the fifth item in clause 4, (“all 
taxes, personal and professional"). 

We do not think this argument can be 
accepted. The last sentence in the clause 
ahows that, as regards clause 4, the Govern- 
ment had in mind items of taxation then 
in force and income-tax is of much later 
invention. Exactly what imposts were 
had in the mind under this head we are 


not in a position to say: but the allocation - 


of the words “personal” and professional” 
seems to suggest taxes on individuals by 
reason of their status (caste or calling). 
Power to levy a tax in the shape of a per- 
centage on income derived from: 
the zemtndart itself would apply to the 
rental of cultivated lands just as well as to 
income from forests and would ‘render 
entirely nugatory the guarantee of fixity cf 
demand, which was the key-note of the 
Government’s policy. 

We can only conclude, therefoie,;’ that 
petshcush was fixed in commutation not 
only of the rentals of cultivated lands 
but also of all income which might be de- 
rived from forests or fisheries: and the 
Sanad and Regulation alike make it clear 
that these incomes in the hands of the zemin- 
dar wete exempted from further taxation 
by the Government. 

For the explicit nature of the exemp- 
tion we may quote the words of section x 
of the Regulation which recites that Govern- 
ment has resolved “to fix for ever a 
moderate assessment of public revenue 
on such lands, the amount of which shall 
never be liable to be increased under any 
circumstances;”’ and these words are 
produced in clause 2 of the sanad with 
the immaterial substitution of the word 
"charge" for "increase". 

That this exemption applies to taxes which 
might be imposed thereafter, as wellas to 
taxes in force at the time of the 
sarad is clear from the judgment of tke 
House of Lords in Associated Newspapers, 
Limited v. City of London Corporation. (3) 
and it is no lessclear from the judgment 
that although it is competent to the Legis- 
lature to withdraw or modify such an ex- 
emption by subsequent enactment, this can 
only be done expressly and not in general 
terms or by implication. For the latter 
proposition we may also refer to Maxwell 
on Interpretation of Statutes (6th Editicn) 
Chapter VII, section 3. 

There is nothing in the Income-Tax Act 
to indicate that the attention of its framers 
was ever drawn to Regulation XXV cf 
1802; and we find it impossible to treat 


(3) (1916) 2 A. C. 429: 85 L. J. K. B. 1,86; 
II5 J. T. 419; 80 J. P. 395; 14 L. G, R pozy; 
60S. J. 6941 32 T. L. R. 700, ` ES 
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asalegal and effective abrogation of the 
exemption the words of section 3. 

“Save as hereinafter provided, this Act 
shall apply to ‘all income from whatever 
source it is derived if it accrues 
or arises or is received in British India, or 
is, under the provisions of this Act, deemed 
to accrue or arise or to be received in 
British India." 

In our opinion the assessee’s objection 
based on the term of the sanad is sound 
and must prevail. 

It is, therefore, not necessary to determine 
whether income from forests and fisheries 
comes under the definition of agricultural 
income. At first glance it may seem 
difficult to include either, and especially the 
fishery . income. It may, however, 
be pointed out that a reference to Murray's 
and Webster’s Dictionaries shows that the 
word  ''agriculture," while sometimes 
used in the narrow sense of the art, or 
science of cultivating the ground, is also used 
in a much wider sense so as to include even 
"forestry" according to Webster. In which 
sense it was used by the framers of the 
Income-Tax Act would be a matter for 
determination and to this end, it would 
not be out of place to consider the probable 
reason for the exemption-of agricultural 
income from income-tax. No other reason 
is suggested than the equity of exempting 


from further burden, income which had ` 


alrcady paid toll to the State in the shape of 
land revenue. This applies equally v nether 
the land is liable to ratyatwart assess- 
ment, or whether Government demands 
have been permanently.commuted as in 
. the case of.a permanently settled estate. 
Logically, the exemption from further 
burden should apply to both; and it would 
seem that it ought to cover. all sources of 
income which had been commuted under 
a Permanent Settlement. 

We would answer the reference by say- 
ing that the income from forests and 
fisheries in the Singampatti Zemindari is 
not liable to income-tax. 

The assessee’s costs will be borne by 
Government, 

V. N. V. : . 
Reference in the negative. 
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CALCUTTA HIGH COURT. ` 
INSOLVENCY JURISDICTION. 
December 6, 1921. 
Present.-—Mr. Justice Rankin. 
Re ARCHIBALD GILCHRIST PEACE.. 


Insolvency—Wrong distribution of geseis by 
Oficial Assignee— Personal liability . of Official 
Assignee—Presidency Towns Insolvency Act 
(III of 1909), s. 82. ij 

It is not permissible for the Official Assignee Lo 
distribute the whole estate of an insolvent among | 
the scheduled creditors ignoring the claims of other 
creditors of which he had notice ‘before’ the distri- 
bution. The Official Assignee making such a 
distribution is personally liable for the sums of 
money which are no longer at the credit of the 
insolvent's estate and of which the creditors have ' 
in fact been deprived. [p. 509, cols. 1 Sa) 

A creditor who lodges a proof of his claim before 
the Official Assignee should have his proof dealt 
with upon such lodgment. jp. 508, col. 2.] 

Although under section 82 of the Presidency 
Towns Insolvency Act the Court would not hold 
the Official Assignee ‘personally liable'if in any 
matter which he could reasonably take it upon 
himself to decide, he, while proceeding regularly 

‘under the Statute, made a decision on a point 


of law for which there was a reasonable case, yet . 


the Court cannot accept the principle that' any 
mistake—if only it can be put as a mistake in law— 
is such as to leave a person damnified without 
a remedy. [p. 508, col. 1.] 

Application. 

Babu N. N. Sarcar (with him Babu S. M. 
Bose, for the Creditor. 

Babu A. A. Avetoon, for the Official 
Assignee, 


JUDGMENT.—This -is an application 
brought by three creditors against the Official 
Assignee. The insolvent. one Archibald Gil- 
christ Peace, was adjudicated on the yth. 
August 1918, gnd on the same day filed . 
his schedule of affairs in which he disclosed 
the number of his creditors as two. The 
first creditor, Bijoy Singh Duduria, was put 
down asa creditor for Rupees 12,340-II-O, 
and the consideration was this: ‘‘Lent to 
the insolvent's iate firm of Gilchrist Peace 
and Ross,” The second creditor is Kathleen 
Irene Marie Paul Ghose., The amount 
is Rs. 27,800 and the consideration is stated 
in the same words as in the case already 
mentioned. The present applicants filed 
their several proofs of debts by the 7th May 
1919. What happened thereafter was that 
Mr. Faulkner, as Official Assignee, being 
told by the insolvent-that a friend would 
provide money to enable these two creditors 
to be paid off to their satisfaction, did in 
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fact utilise the assets of the estate which 
had come tohis hands, together with a 
further sum of money obtained from the 
friend in question, to pay off the two 
creditors after arranging a small abate- 
ment from these considerable debts. 
Payment was made about the 26th 
August 1919. The present applicants com- 
plain, first of all, that their proofs of debt 
filed in May 1919 were in no way noticed; 
they were neither admitted nor rejected 
nor dealt with in any way. Before dis- 
tributing the sum of about Rs. 40,000 to the 
two scheduled creditors, no notices such as 
the Statute requires before the payment of 
a dividend were issued to the public:—None 
were issued to the applicants or to any one 
else. The sum obtained from the insolvent’s 
friend was sufficient not only to pay off the 
two creditors to their satisfaction, but also 
to pay a commission to the Official Assignee 
of 5 per cent. upon the full amount. Under 
these circumstances, the excluded creditors 
bring this application and they say that 
they are not only within general principles 
of law in view of the fact that Mr. Faulkner 
is a trustee, but they are within an express 
provision in the Presidency Towns Insol- 
vency Act, viz., section 82. 

I have to enquire, first of all, whether 
this is a case of misfeasance, neglect or omis- 
sion within the meaning of that section or a 
case of breach of trust within any other 
principle that may be applicable. I quite 
agree that under section 82 this Court would 
not hold the Official Assignee personally 
liableifin any matter which he could reason- 
ably take it upon himself to decide he, while 
proceeding regularly under the Statute, made 
a decision on a point of law for which there 
was a reasonable case. At the same time, 
this Court cannot accept the principle that 
any mistake if only it can be put as a mis- 
take in law is such as to leave the person 
damnified without a remedy. 
say that, in the first place, I think it was 
in this case negligent for the Official Assignee 
with the insolvent’s schedule before him 
to treat the two scheduled creditors as per- 
sonal creditors, or what section 70 calls 
"Separate creditors" of this insolvent as 
distinct from joint creditors. The language 
of the schedule itself is too plain for argu- 
ment. It seems, moreover, that two suits 
had been brought each against both Peace 
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and Ross, in respect of these debts. In the 
one case they were described as carrying 
on business as Messrs. Gilchrist Peace and 
Ross: in the other case they were not so 
specifically described; but were sued as for 
a partnership debt as persons who had 
been partners but had dissolved partnership. 
In each case both persons were sued and 
judgment was recovered for one and the 
same sum against both. Now, the Official 
Assignee says that execution had been levied 
against some of the separate property of 
Mr. Peace. What there is, either in that 
fact or in the form of the decrees, orin the 
constitution of the suits, to warrant or even 
to assist the suggestion that these were not 
provable in Peace's insolvency as being 


debts duein the first instance upon the joint 


estate, I am unable to make out. However, 
that was only the first step. The second 
thing which happened was this: the proofs 
filed on the.7th May 1919 were in no. way 
dealt with until after the whole estate and 
the monies coming from the friend had been 
distributed. Now, upon that, Mr. Faulkner 
says that itis not for him to deal with these 
proofs unless he is moved to do so by cre- 
ditors. That is entirely wrong. If further 
evidence, further vouchers, further materials 
are desired by the Official Assignee he can 
say so and call for such additional par- 
ticulars as he thinks right but a creditor 
who lodges his proof in the statutory form 
is entitled that it should receive attention 
without doing anything more. 1 do not 
find that in our Rules in this Court there 
is the same rule as there isin England giving 
a limited time in which a proof must either 
be admitted or rejected or further par- 
ticulars demanded, buttherecan be no doubt 
that a creditor who lodges a proof should 
have his proof dealt with upon such lods- - 
ment. Inany case, the Official Assignee had 
notice on the 7th May, that certain persons 
were claiming to be creditors in this insol- - 
vency by reason of debts due to them from 
the firm of Messrs.Gilchrist Peace and Ross. 
He says that the insolvent had professed 
to be unable to give any particulars about 
the debts of the.firm. With that know- 
ledge the Official Assignee took it upon 
himself to distribute the money which had 
come into his hands as part of the insol- 
vent's estate together with other monies 
provided for that purpose, in the payment 


;. the dividend provisions 
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of certain costs or charges and then in pay- 
ment of the two scheduled creditors alone. 
It is suggested that because these creditors 
had not moved some body to put their 
names into the insolvent's schedule this 
iu some way furnishes an excuseor warrant 
for what was done by the Official Assignee. 
That is an entire misconstruction of the Act. 
But in any case, how with notice of these 
claims the Official Assignee thought it reason- 
able, safé or permissible to distribute the 
whole estate ignoring them, I do not profess 
to follow. He had not rejected the proofs. 
I do not gather that he had any intention 
at that time to reject or to admit 
‘them. It is said by Mr. Faulkner 
that if his action was not strictly within 
of the Statute, 
nevertheless he acted in a manner analogous 
and suitable to the particular circumstances 
of the case. Icannuotsay too plainly that it 
is. quite impossible to administer a bank- 
rupt’s estate unless. that course of conduct 
is to be discontinued finally and altogether. 
It is not possible for this Court even to 
pretend to distribute a bankrupt’s estate 
with reasonable certainty unless the rules as 
‘to distribution of dividends are regarded 
by the Official Assignee as absolutely sacro 
sanct, - Yt will be difficult enough even then, 
but it is not possible to tolerate such a 
course of: conduct as acting by way of 
analogy giving no notice and taking the 
. risk. 

In this matter I have to make up iny 
mind whether what has happened has been 
an excusable mistake in viewing the facts, 
an excusable mistake in law, or a course 
of conduct that is well over the line which 
marks such mistakes of judgment from 
what the Statute calls misfeasance, negli- 
gence and omission of duty. I regret to 
say that I think I should be taking section 
82 out of theStatute altogether if I failed 

to hold that the Official -Assignee in this 
case has thrown over all the rules laid down 
for. his guidance in so far as procedure is 
concerned, and has taken risks which there 
was no need to take. Even in so doing he 
has acted without reasonable care and has 
made mistakes in judgment which are not 
excusable. In my opinion it is a case in 
which ‘the Court: cannot help itself, but 
must make the Official Assignee person- 
ally liable fot the sums of money which are 
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now no longer at the credit of this estate 
and of which these three creditors have in 
fact been deprived. 

The question is, what sum of money Is 
that? I cannot take it that the money 
provided by the insolvent's friend was money 
belonging to the estate. That is to assume, 
on no evidence at all, that the insolvent was 
committing fraud which the Official. As- 
signee should have found out. The only 
view warranted by the evidence is, that 
some friend of the insolvent for the purpose 
of paying off those two creditors, thinking 
that they were the only ones, provided.the 
necessary money. It is not possible for 
me to say whether, had he known that 
there were other creditors he would have 
refused to part with any money or would 
have provided more. The fact that the 
Official Assignee’s commission was taken 
on the money in fact provided does not 
for this purpose make any difference. All 
I am concerned with is the question, how 
much money belonging to this insolvent’ 
estate has been put by the Official Assignee’s 
conduct into an improper. course of -dis- 
tribution. Now, the three debts of the 
present creditors before me amount to some 
Rs. 13,551. The two scheduled creditors 
got over Rs. 40,000. ‘The total sum realised 
from assets of the insolvent by the Official 
Assignee amounted to Rs. 7,718 from which 
has to be deducted, first of all, 5 per cent. ` 
upon that sum and then something like 
Rs. 150 for costs that would come in front 
of any unsecured creditors. There is, 
therefore, a sum of some Rs. 535 that has 
to be deducted from the amount belonging 
That leaves a sum of 
Rs. 7,183 which on this footing would have 
to be rateaBly distributed between the 
Rs. 13,000 worth of creditors before me now 
and the Rs. 40,000 worth of scheduled 
creditors. The result of that method of 
calculation is that the Official Assignee 


must be ordered to replace a sum of some- 


thing like a third of Rs. 7,183 but the exact 
figures | am not settling now, I am only 
mentioning figures as illustrations of the 
method by which I think his liability is 
tobeassessed. Iwillreferitto the Registrar 
in Insolvency to take the necessary account 
on the lines which I have indicated and tlie 
only matters that remain are the questions 
of costs. l 
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Now, the, costs of this application the 
Official Assignee must also pay personally. 
I have come to the conclusion that the best 
order with regard to the costs of the pre- 
vious application in the circumstances 
is this: while I shall not give him any costs 
I shall not award the applicant any costs. 
There. was some question of interest having 
to be knocked off. "The proofs as filed were 
not quite in order and although I did allow 
them at certain figures, it is to be remember- 
ed that the Official Assignee though not 
entitled to reject them altogether or for 
the reasons given, was within his rights 
in demanding strict proof and further par- 
ticulars. For these reasons, I will confine 
myself to an order that the Official Assignee 
must pay the costs of the present application. 

Costs to be as of a bankruptcy motion 


in Court. » 


B. N. Order accordingly. 


iscing recidere am a 


CALCUTTA HIGH COURT. 
ArPEAL FROM ORIGINAL DECREE 
No. 271 OF 1919. ' 

"August 22, 1922. S 
Present: —Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 

Raja SREENATH ROY AND OTHERS— 
PLAINTIFFS—APPELLANTS : 
l VEYSUS 
SECRETARY or STATE ror INDIA In 
COUNCIL AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Bengal Alluvion and Diluvion Act (IX of 
1847), SS. 3, 6—“ New map”, meaning of— Compari- 
son of maps— Jurisdiction of Revenue Authorities 
o assess ‘added lands’—Withholding of. relevant 
papers, effect of—Civil Procedure Code (Act 
V of 1908), o XLI,*. 27— Additional evidence 
— Appellate Court, powers oje — 

ression “any such ne p" s 
PE ot tke Bengal Alluvion and Diluvion Act 
refers to the “new map” made according to 
‘new survey” as contemplated in section 3 of 
the Act which provides for periodical surveys 
at intervals of not less Bee ten years after 

Survey has been al 

Ad. Thus before the Revenue ‘Authorities 
can set in motion the machinery at their disposal 
for assessing alluvial increments under section 6 
of the Act, there must be a comparison between 
two maps, made at an interval of not less than 
ten years and each showing the revenue paying 
estate concerned. That estate must, accordingly, 
be in existence ada revenue paying estate, if not 


completed and, 


before, at least on the date of the first of the two 
maps aen as the basis for comparison. [p. 513, 
col. 1. 

The Revenue Survey map is taken as the basis 
of comparison, but the comparison of the maps 
isnotconclusive. The comparison sets the Revenue 
Authorities in motion, and they may, then, on the 
best materials they can procure, proceed to assess 
ege land they deem to be assessable. [p. 513, 
col. 2.] , ' 

Section 3 of the Bengal Alluvion and Diluvion 
Act is all comprehensive in scope, and sections 5 
and 6 both refer to all estates paying revenue 
directly to Government, no matter ‘whether they 
were or were notin. existence in 1793. What is 
essential to attract the application of Act IX of 
1847 is that there should have been, in the case 
of the estate concerned, a Revenue Survey. 
fp. 513, col. 2.] 

When the jurisdiction of the Revenue Authorities 
to take action under the Bengal Alluvion and 


"Diluvion Act is challenged, it is incumbent on the 


Crown to place before the Court all the materials 
available with a view to-establish that jurisdic- 
tion was assumed in strict compliance with the 
statutory requirements. [p. 515, col. 1.] . 

The burden of proof lies upon the Crown to 
establish -that the land attempted to’ be assessed 
under section 6 of the Bengal Alluvion and Diluvion 
Act is ‘added’ land, that is, land not included 
in the original assessment, (p. 516, col. 1.7 

If the relevant papers in the hands of the officers 
of the Crown are withheld, the Court must not 
hesitate to draw an adverse inference, such as would 
legitimately arise from the gmission to produce 
those papers. [p. 517, col. x.]: - 

Those in possession of important documents. 
or information should not take advantage of the 
abstract doctrine of .the onus’ of proof for the 


` purpose of omitting to furnish to a-Court of Justice 
the best materials and the, best. assistance for its 


n n 


decision. [p. 515, col. 1.] X. 

The power vested inan Appellate Court to allow 
the prodüction of additional évidence should be 
cautiously and sparingly exercised. |p. 514, coi. 2 ] 

Appeal against the decree of the Sub- 
ordinate Judge of Faridpur, dated the 25th 
August Toto, * uu 

Babu Basanta Kumar Bose (with 
him . Babus Debendra Chandra Pal, 
Rama Prosad Mukerji and Dr. Sarat 
Chandra ` Basak), for ` the Appellants: 
— he plaintiffs are the appellants. 
Our case is that we are the  zemindars of 
the lands in suit; that they aré not new 
estates; that the assessment of revenue 
by the Government is illegal and ultra 
vires inasmuch as the assessment ' has 
not been and could not have been validly 
made in accordance with the provisions 
of Bengal Alluvion aud Diluvion Act (IX of 
1847). The defence is that the lands hav- 
ing newly accreted to the pleintiff’s zemin- 
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dari were liable to new assessment which 
has been. done in accordance with the 
provisions of the Jaw. The learned Court 
below has dismissed the snit in part. The 
facts are shortly these. The Touzt No. 9234 
of Ktsmai Khagatia in Chur Madansenkar 
was recorded as a permanently settled estate 
andthe zemindart right was sold by the 
Governmentin 1861. Similarly, was sold Taluk 
Basiram Sarma in 1871. My submission 
is that the proceedings initiated by the 
Revenue Authorities were not in accordance 
with the provisions of the Act. See 
sections 3,4, 6 of the Bengal Alluvion 
and Diluvion Act (IX of 1847); 
secretary of State v. Fahamidannissa 
Begum (1). The record of the case 
does not show that there has been anv 
Revenue Survey asis required to be made 
in accordance with the provisions of sec- 
tion 3 of the Act. Hence there could 
not have been any compliance of the pro- 
visions of section 6 of the Act. We pressed 
this point all along but they have not 
been able to meet it. The Court 
below ought to have decreed the suit 
from this point of view. The burden of 
proof lay heavily on them on this 
point. See Secretary of Siate v. Jatindra 
` Nath Chowdhury (2). isubmit the defend- 
ant having failed to produce the necessary 
papers which could have elucidated the 
points and having consequently. failed' to 
discharge the onus, the suit should ‘be 
decreed in full. 


Babu Dwarkanath Chakrabuty, Senior Go- 
vernment Pleader (with him Babu Surendra 
Chandra Guha), for the Respondents:— 

We appreciate the position we are placed 
in. From the record it appears that there 

. was a Survey made by Babu Parbati Charan 
~ Ray. I submit that Survey can be taken 
to be the initial Survey as required by sec- 
tion 3 of the Act. There are also other 
papers to show that Surveys were made in 
accordance with the Statute. I would pray 
these may be considered now and would 
also pray for a remand for investigation of 
the points now raised. 


* 


(1) x7 C. 590; 17 I. A. 40; 5 Sar P. C. J. 391; 
8 Ind. Dec. (N. S.) 933 (P.C). . b 
(2) 59 Ind, Cas. 778; 24 C. W. N, 737. 


Babu Basanta Kumar Bose, in teply:— 
The points raised are not new. They 
have been pressed from the earliest stages 
of the suit. I would strongly object to the 
reception of additional evidence atthis stage 
of the case. We must be given opportunity 
to rebut the evidence they would adduce. 
See O. XLI, r. 27 of the Code of Civil 
Procedure, Kessowji Isur v. G. I. P. Rail- 
way Co. (3); Sreemanchunder Dey e. 
Gopaulchunder Chuckerbutiy (4). 


JUDGMENT.—This is an appeal by the 
plaintiffs in a suit instituted to test the 
legality of an assessment of 'revenue 
made under the Bengal Alluvion and 
Diluvion Act (IX of 1847). The case 
for the plaintiffs is, that the disputed 
lands, which have been constituted into 
new estates and assessed with revenue, 
belonged to them by virtue of their rights 
in Zemindart No. 11492 of Dacca Collec- 
torate, and in Taluk No. 4058 of Faridpur 
Collectorate. The plaintiffs maintain that 
the assessment could not have béen validly 
made under the provisions of Act. IX of 
1847 and has not in fact been made in accord- 
ance with those provisions. “The plaintiffs 
further seek consequential relief by way of 
refund of revenue paid under compulsion 
together with damages thereon. The claim 


is resisted on behalf of the Secretary 'of 


State substantial on the grounds that 
the disputed lands were accretions to the 
zemindari taluk and mentionéd by the plain- 
tiffs, that they were liable to assessment 
as they had never before. been assessed 
with revenue,' and that the assessment 
had been made in due exercise of statu- 
tory powers. The Subordinate Judge has 
dismissed the suif except in respect of an 
area which, it was admitted on behalf ot 
the defendant, had been included in the 
assessment by mistake. On the present 
appeal, tbe decision of the Subordinate 
Judge has been assailed on the ground that 
the assessment made by the Revenue Au- 
thorities was lira vires, first, becatise 


(3) 60. L. J.5;9 Bom. L. R. 67:5; zt CL W. N, 
721; 4 A. L. J. 461: 31 B. 381; 17 M. I. J. 347; 
34 I. A. x15; 2 M, L. T. 435 (P, CA ù 

(4) TIM. i. A. 28;7 W. R. P. C. zo; 1 Sath, 
P, C, J. 651; 2 Sar. P. C. J. 215; 20 E. R. 11, 


£12 


INDIÀN CASES, 


[1922 


SREENATH ROYO, SECRETARY O° STATE FOR INDIA, 


the conditions essential for the assumption 
of jurisdiction by the Revenue Authorities 
as prescribed by Act IX of 1847 were not 
_inexistence; and, secondly, because the lands 
` were not liable to assessment. The first 
of these objections manifestly goes to the 
rcot of the decision of the Board of Revenue 
which was pronounced on the 29th Decem- 
ber 1913. and summarises, though not in 
full detail, the proceedings adopted by 
the Revenue Authorities for the  assess- 
ment of the disputed lands. 

It appears that on the r3th April 186r 
a notification was issued in the Calcutla 
Gazelle for sale of the zeméndari rights 
of Government in more than two hundred 
tracts of land in khas mahals. One of 
these, No. 180, was described as ‘“‘Touzt 
No. 9243—two pieces of land of Kismat 
Khagatia in Chur sawana qd As 
appears from the robkari of E 
Dodgson, Collector of Dacca, tated 13th 
August 1861, the sale was held on the 
20th May 1861 and was confirmed on the 
13th August 1861. The area was not men- 
tioned in the  robkari, but reference 
was made to Touzi No. 9234 recorded as 
bearing a sadar juma of Rs. 1,242-II-7. 
It was expressly directed that the mahal 
be recorded as permanently settled.’ There 
is, we think, no room for controversy that 
the permanently settled estate came into 
existence as such on the 20th May 1861 
and we are not at this stage concerned 
with the exact area intended to be included 
in this newly created permanently settled 
estate. 

Some years later, on the basis of a 
Yobkar of the Deputy Collector of Dacca, 
dated 27th April 1870, and an order of the 
Board of Revenue, dated 17th November 
1870, a notification was issued in the Cal- 
cutla Gazelle for the sale of another tract 


of khas mahal land described as “ Touzi 
No. g691—Pargana Gunanandi, Taluk 
Basiram Sarma, alluviated chur formed 


out of diluviated lands." The sale was 
held on the rsth March 1871 and a sale 
certificate was issued to the purchasers 
on the 3rd April 187r. We need not at 
this stage investigate what lands were 
intended to be covered by the sale certi- 
. ficte. It is sufficient to state that the. Taluk 
as such came into existence on the rsth 
March 1871. 


N 


The plaintiits contend that in respect 
of the zemtindari and the taluk thus created 
in 1861 and 1871 respectively, the proceed- 
ings initiated by the Revenue Authorities 
were not taken in conformity with the 
requirements prescribed ‘by Act IX of 1847. 
This renders necessary an examination of 
the statutory provisions. 

The provisions of Act IK of 1847 were ana 
lysed in the judgment of the Judicial Com- 
mittee delivered by Lord Herschell in 
the case of Secretary of State v. Fahamuid- 
annissa Begum (1); the Judicial Committee 
affirmed the decision of the majority of the 
Full Bench in Fahamdannissa Begum v. -> 
Secretary of State (5), which had overruled 


in part the. decision of Wilson, J., 
in Saraisundart Dabi v. Secretary of 
State (6). Act IX of 1847 was framed 


for the assessment of lands gained from the 
sea or from rivers by alluvion or dereliction. 

Section 3 empowers the Government to direct 

new Surveys of riparian lands, and provides 
as follows: 

“Within the said Provinces it shall be law- 
ful for the Government of Bengal, in all 
Districts or parts of Districts of which a Re- 

venue Survey may have been, or may hert- 
after be completed and approved by Govern- : 
ment, to direct from time to time, when- 
ever ten years from the approval of any such 
Survey shall have expired, a new Survey 
of lands on the banks of rivers and on the 
shores of the sea, in order to ascertain the 
changes that may have taken place since 
the date of the last previous Survey, and 
to cause new maps to be made according to 
such new Survey.” 

Section 4 lays down that the approval 
of the Revenue Surveys of Districtsor parts 
of Districts, which may be hereafter sur- 
veyed, shall be deemed to have taken placc 
on such day as may be specified as the day 
of such approval in the Calculia Gazette. 


Sections 5 and 6 deal, respectively, with the. 


question of deduction from jama of estates 
from which lands have been washed away, 
and the question of the assessment of incre- 
ments to revenue paying estates. Section 
6, which is relevant in the case before us, 
provides as follows:— [RE del 


I4 C. 67 (F. BJ; 7 Ind. Dec. 


Ir C. 7843 5 Ind, Dec, (N. S 


i e $.) 46, 


Jj 282. 
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"Whenever on inspection of any such 
new map, it shall appear to the local Reve- 
nue Authorities thatland has been added 
to any estate paying revenue directly 
to Government, they shall, without delay, 
assess the same with a revenue payable 
to Government according to the rules in 
force for assessing alluvial increments and 
shall report their proceedings forthwith 
to the Board of Revenue, whose orders 
thereupon shali be final." 

The expression “any such new map" 
plainly refers to the new map made 
according to “new Survey " as contemplated 
10 section 3. That section provides for perti- 
odical Surveys at intervals of not less than 
ten years, after a Revenue Survey has been 
completed and approved. The object of 
the "new Survey " is to ascertain the 
“changes” that may have taken place since 
the date of the last previous Survey.—that 


is, changes by alluvion or dereliction 
(notchanges by possession) : Bibi 
Wakilan v. Deo Nandan Prosad (7). Sec- 


tion 6 then imposes upon the Revenue Autho- 
rities the duty to assess what may be called 
added land, whenever, on inspection of the 
new map, it appears that land has been 
added to an estate paying revenue directly 
to Government. There must consequently 
be a comparison between two maps, 
made at aninterval of not less than ten 
years and each showing the revenue paying 
estate concerned. That estate must, 
accordingly, be in existence as a revenue 
paying estate, if not before, at least on the 
date of the first of the two maps taken 
as the basis for comparison. We may use- 
fully recall here the following passage from 
the judgment of Wilson, J., in Saratsun- 
day! Dabi v. Secretary of State (6) which, 
except in one particular, remains unaffect- 
ed by the decision of the Full Bench and 
of the Judicial Committee in Fahamidannissa 
Begum v. Secretary of State (5) and 
Secretary of Siate v. Fahamidannissa Begam 
(1). “The object of the Act is to provide 
for the assessment of riparian estates from 
time to time, in accordance with the 
changes which periodical Surveys may show 
to Lave taken place in their area and bound- 
aries. Section 3 of the Actiefers to a Reve- 
nue Survey which is to ke approved 


( 59 Tad, Cas, 298; 5 P, T. J. 681; 2 P. E. T. 81. 
33 


by Government as fixing the boundaries 
of estates, and provides that at. intervals 
of not less than ten years, fresh Surveys 
of such estates may be made. Section 5 
then provides for a reduction in the suddar 
jama when, on acomparison of two succes- 
sive Surveys, it appears that the area of an 
estate has been diminished, and section 
6 provides for an addition to thejama when, 
on inspection and comparison of the new 
map, land appears to have been added to the 
estate since the last Survey. In every case 
the starting point is to be the, Revenue 
Survey which, it would appear, is to be taken 
as representing the boundaries of the estate 
as they existed at the time of the Perma- 
nent Settlement, and it is apparently not 
open to the Revenue Authorities to go behind 
that Survey and enquire whether in fact 
the boundaries at the time of Settlement 
were not other than therein represented." 
Wilson, J., in this passage, had.apparently 
in view the case of an.estate which was in 
existence at the time of tbe Permanent 
Settlement of 1793. Section 3 of Act IX of 
1847, is, however, all comprehensive in scope 
and sections 5 and 6 both refer to all estates 
paying revenue directly to Government, 
no matter whether they were or were not 
in existence in 1793. What-is essential to 
attract the application of Act IX of 1847 
is that there should have been, in the case 
of the estate concerned, a Revenue Survey. 
This prima facie furnishes the boundaries, 
as presumably, though not conclusively, 
accurate; see the judgment delivered by 
Wilson, J., on. behalf o£ the majority of the 
Fal Bench in . Fahamidannissa, , Begum 
v. Secrelary of State (5) which, to this extent, 
overruled his previous decision in. Sarat- 
sundari Dabi v. Secretary of State (6), ‘The 
true position isthat the Revenue Survey map 
is Laken as the basis of comparison ; but the 
comparison of the maps is not conclusive. 
The comparison sets the Revenue Autho- 
tities in motion, and they may,,then, on 
the best materials they can procure, proceed 
to assess what land they deemsto be assess- 
able. This view is confirmed -by the ob- 
servations ef Lord Herschell in, Secretary 
of State v. Fahamidannissa .Begum (1), 
Section 3, according to him, ,empowers 
the Gorverument of Bengal, .in any Dis- 
trict in which a Revenve.Survey has been 
completed and approved by the Government 
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to direct decennially a new Survey of lands 
‘on the banks of rivers, and on the shores 
of the sea, in order to ascertain the changes 
that may have taken place since the last 
"previous Survey and to cause new maps 
to be made according to such new Survey. 
Section 6 then provides that whenever, 
on inspection of any such new map, it shall 
appear to thelocal Revenue Authorities 
that land has been added to any estate 
paying revenue drectly to Government, 
they shall, without delay, duly assess the 
same according to the rules in force for 
assessing alluvial increments. Such added 
land cannot obviously be land which 
was already comprised in a Permanent 
Settlement, but had become derelict of the 
sea or a river; for it would be a contradic- 
tion in terms to maintain that such land 
had been ‘added’ to the estate to which 
they already belonged. Lord Herschell then 
refers to section 5, which deals with the 
question of deduction from jama of estates 
from which lands have been washed away, 
and points out that the Act provides no 
machinery for making such abatement 
where the land was covered with water at 
the time of the original Survey; it is only 
“when on inspection of the new map” 
it appears that land has been washed 
away that there is any Legislative authority 
for making an abatement. These remarks 
apply equally to a case under section 6, 
and it is only when on inspection of the new 
map it appears that land has been added, 
that thereis Legislative authority for assess- 
ment of additional revenue. Lord Herschell 
finally adds that it would be an erroneous 
interpretation of Act IX of 1847 to hold 
that it rendered the Board of Revenue 
supreme and enabled them to make valid 


and effectual a proceeding on their part which. 


the law had declared to be wholly illegal 
and invalid. 

In the case before us, Mr. Bose has 
forcibly argued on behalf of the appei- 
lants that the record indicates that the 
proceedings *for assessment, the legality 
whereof is in question in this suit, were 
not taken in conformity with the 
provisions of Act IX of i847. He 
has urged that neither in the case of the 
zemindari created in .1861 nor in the case 
of the taluk created in 1871, is it shown 
that there was a Revenue Survey contem- 


^ 


poraseous or subsequent in date; nor is it 
shown that there was a new Survey after 
the lapse of not less than ten yeais 
from the date of such Revenue Survey. There 
could not consequently have been a 
comparison of, two requisite maps in 
terms of section 6 before the Revenue 
Authorities set in motion the machinery 
at their disposal. The difficulty of the situ- 
ation has been fully appreciated by the 
advisers of the Crown, and the suggestion 
has been thrown out that a Survey made by 
Parbati Charan Ray, which is mentioned 
in the course of the proceedings, may ful- 
fil the requirements of the initial Survey 
contemplated by section 3. We have been 
further informed that there are 
resolutions of Government — some of 
them published in the Calcutta Gazette~- 
which lend support to this theory. The 
appellants have, however, strenuously 
opposed the reception of additional evidence 
at this stage specially asthey may have no 
opportunity to adduce rebutting evidence; 
and in this connection, they have invited 
our attention to O. XLI, 1. 27 of the 
Civil Procedure Code, 1908, and to the 
observations thereon by the Judicial Com- 
mittee in Kessowji Issur v. G. I. P. Rai- 
way Co. (3); see also Sreemanchunder 
Dey v. Gopaulchunder Chuckerbutty (4) 
where the Judicial Committee emphasised 
the importance of exercising cautiously 
and sparingly the discretionary power vest- 
ed in an Appellate Court to allow the pro- 
duction of additional evidence. The appel- 
lants have, as might have been expected, 
dwelt further on the fact that the 
objection as to non-compliance with the 
essential provisions of Act IX of 1847 
was urged, not only in the lower Court, 
but also before the Revenue Authorities, 
and yet had not been heeded. We have 
anxiously considered what course should 
be adopted in such circumstances; 
we have arrived at the conclusion that the 
matter should be further investigated and an 
opportunity should be afforded to the Crown 
on terms presently to be stated—to establish - 
in full detail the stepstaken by Revenue 
Authorities for the assessment which pur- 
ports to have been made in accordance 
with Act LX of 1847 and is challenged as 
illegally made. ‘hematter is involved in 
obscurity chiefy from two stand points ; first, 
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"as we have no information on the record 
as to the Survey by Parbati Charan Ray; 
secondly, we are not apprised whether 


tion of the question, whether the proceedings 
of the Revenue Authorities, which terminat- 
ed in th» controverted assessment, fulfilled 


the requirements of Act IX of -1847. . 
In the view we take of this question, if, is 
not desirable that we should express a,final.; 
opinion upon the various points which. 
require consideration on the merits.;* If, 
on behalf of the Crown, it is not established. 
after remand that the proceedings. weten” 


tle Survey by Parbati Charan Ray was a 
‘Revenue Survey’ or a " new Survey” within 
the meaning of section 3, and whether the 
map prepared by him was in fact taken 
as the basis for comparison, under secticn 
6, withasubsequent “new map." It is, we 
think, necessary that the proceedings of 


the Authorities in relation to the Survey 
by Parbati Charan Ray, as also the proceed- 
ines by the Revenue Authorities which cul- 
minated in the order for assessment made 
by the Board of Revenue on the 29th Decem- 
ber r9r3 should be placed, each in its en- 
tirety, before the lower Court. It doesnot 
appear to have been realised that as the 
jurisdiction of the Revenue Authorities was 
challenged, it was incumbent on the advisers 
of the Crown to place before the Court 
ali the materials available, with a view 
to establish that jurisdiction had been assum- 
ed in strict compliance with the statutory 
requirements. 'The papers relating to the 
Survey of Parbati Charan Ray as also those 
relating to the assessment under Act IX 
of 1847 are all in the custody of the 
officers of the Crown, and the plaintiffs 
could not be expected to produce them. 
The attempt at discovery of documents 
made by the plaintiffs in relation to an- 


other part of the case was infructuous, 
and its fate was by no means 
calculated to encourage them to 


renew their effort. We trust that to ensure 
the production of the necessary papers, we 
need only draw attention to this point 
and to refer to the emphatic disapproval, 
expressed by Lord Shaw in Murugesam 
Pillar v. Guana Sambanda Pandara Sannadht 
(8) of the. practice which has grown up, in 
Indian procedure, of those in possession 
of important documents or information 
lying by, trusting to the abstract doctrine 
of the onus of proof and failing accordingly 
to furnish to a Court of Justice the best 
material and the best assistance for its 
decision. We are consequently of opinion 
that there must be a remand for investiga- 


(8) 39 Ind. Cas. 659; 44 I. A. 98 at p. 303: 40 
M. 402; 25 C. L. J. 589; 21 M. L. T. 288; 32 M L. 
J. 369; 15 A. I. J. 281; 1 P. L. W. 457; 5 L. W. 
459; 2t C. W. N. 761; 19 Bom. L. R. 4560; 25 C. I. 
J. 589; (1917) M. W. N. 487 (P. C). 


initiated in conformity. with the require-; 
ments of Act IX of 1847 (the burden must., 
lie upon the defence, as a prima facte case 
has been made out by the plaintiffs of this 
point), the suit will stand decreed. In 
that event, the question of liability of the . 
disputed lands to assessment wil be left | 
open; and, as upon a fresh assessment in a 
proceeding lawfully taken, that very ques- .. 


‘tion may require examination, the parties 


should obviously be left unembarrassed 
by superfluous findings. On the other hand,. 
if the defendant should be able to satisfy 
the Court, after remand, that the proceed- 
ings under Act IX of 1847 coniormed 
strictly with the statutory requirements, 
the questions on the merits will have to be 
re-considered by that Court; and it is from 
this point of view that we shall now refer 
to some points which, amongst others, 
require, in our opinion, further elucida- 
tion. 

As regards Khagatia Chur, the question 
of what was includedin the permanently 
settled estate requires re-examination—was ' 
ita Settlement of lands within defined bound- 
aries as set out in the robkar of Mr. O. 
C. Malik, Deputy Collector, dated 21st May, 


1858 or was it a settlement of a 
specific area of land. Besides this the 
question must be faced, was it a 


Settlement in accordance with the con- 
dition of things as they existed in 1857 
when the lands were surveyed, or according 
to the state of things as they existed when 
the sale took place in 1861. ‘Thre possible 
views have been suggested; (7) what was 
sold was land as in r858 on revenne as 
assessed in 1858; (24) what was sold was land 
as in 1861 on revenue as assessed in 1858; 
(iii) what was sold was land as in 1867 cn 
revenue as assessed in 1858 with an im- 
plied liability to submit to additional 
assessment ior extra area, The solution 
of the question in controversy is by 


516 


INDIAN CASES, 


[1022 


SREKNATH ROY V. SECRETARY OF STATE FOR INDIA; 


no means free from difficulty, and the 
authorities applicable will be found review- 
ed in the case of Secretary of State v. 
Narendra Nath Mitter (9). It is manifestly 
of vital importance to the parties, whether 
1857 or 1861 is taken as the appropriate 
date , and whether the Settlement is deemed 
to have been made in respect of a specific 
area or of land comprised within specific 
boundaries. The burden of proof, as 
pointed out in Secretary of State v. Jatindra 
Nath Chowdhury (2) lies upon the Crown to 
establish that the land now attempted to be 
assessed is ‘added’ land, that is, land not 
included in the original assessment; see 
the decisions of the Judicial Committee 
in Secretary of State .v. Fahamtidannissa 
Begum (1), Haradas Acharjya Chowdhury v. 
Secretary of State (xo), Chandrika Bakhsh 
Singh v. Indar Bikram Singh (x1), Secretary 
of State v. Maharaja’ of Burdwan (12). 
Here, again, the relevant papers are all 
in the hands of the officers of the Crown, 
and it is incumbent on them to place 
before the Court all the materials available, 
so as to facilitate the determination of the 
exact situation of the, lands comprised in 
the settlement, when the estate was creat- 
ed. In this, connection, the question 
of title to what is called the “cipher Touzi" 
must also be re-considered, and the point 
determined, whether the Permanent Settle- 
ment of 1861 was made in respect of land 
within defined boundaries‘to the exclusion 
of a sheet of water, as has been urged on 
behalf of the defendant. ~ 

The observations we have made with re- 
gard to Chur Khagatia apply, more or less, 
to the Basiram Chur, which was created 
a taluk in 1871. Here, again, the question 
arises with reference to the robkar dated 
27th Apri 1870, whether a specific 
area or land within specific boundaries 


(9) 61 Ind. Cas. ott 32 C. L. J. 402. 
43 Ind. Cas. 361; 26 C. L. J. 590; 22 M. To" 

T. 4385 (1918) M. W. N. 28; 20 Bom. L. R. 49 (P.C A 

(11) 35 Ind. Cas. 958; 24 C. L. J. 291; 38 À. 440 
20 C. W. N. 1149; 20 M. L. T. 164; (1916) 2 M. 
N. x20; 4 L. W. 288; 31 M. L.. J. 505;14 A. L. 
1024; 18 Bom. L. R. 846; 19 O. C. 141; 4 O. L, 
4; 43 I. A. 179 (P. C). 

(12) e Ind. Cas. Ca ; I. A, 565; 35 C. L. J. 
SC? 42 M sda J , Of: U. P, L. R. IP. 
X: N, 619; [s y TR, (P. C) 6; 49 C. 103 
a MA 


was settied. There is further the question 
whether the Settlement was made in view 
of the conditions as they prevailed at 
the time when the chur was surveyed or 
at the time when the settlement tock 


effect. But whatever view may ulti- 
mately be adopted, as the relevant 
papers are in the possession of the 


officers of the defendant, they should be 
produced to enable the Court to fix the exact 
situation of the lands covered by the sale 
certificate of 3rd April 1871. The burden, 
it must be remembered, lies upon the de- 


‘fendant to establish that the lands sought 


to be assessed are added lands within the 
meaning of section 6. 

Finally, the history of Kartikpur requires 
much fuller investigation than has been 
found possible. We shall not, for reasons’ 
already assigned, express a definite opinion 
upon the question, whether the site cf 
the lands now in dispute was dry laud 
at the time of the Permanent Settle- 


ment of 1793 and was presumably 
included in a permanently settled 
estate. But this much .may be 


stated that the maps placed hefore us from 
Rennells Bengal Atlas and Rennell’s Sup- 


plementary Atlas, prima facie, streng- 
then the case for the appellants. How 


far this may justify a presumption that the 
state of things in 1764-73 continued sub- 
stantially unaltered till the time of the De- 
cennial Settlement in 1789 (which was made 
Permanent in 1793), is a matter for consider- 
ation in the light of the principles enunci- 
ated by the Judicial Committee in Jaga- 
dinda Nath Roy v. Secretary of State (13), 
Haradas Acharjya Chowdhurt v. Secretary 
of State (10) and Secretary of State v. 
Maharaja of Burdwan (12);see also Prafulla 
Nath Tagore v. Secretary of State (x4). In 
the consideration of'such a question, the 
subsequent history of Kartikpur, its sub- 
mergence and re-appearance, may well 
be borne in mind; but it has been urged on 
behalf of the appellants, that this must be 
taken along with the fact that the river 
Brahmaputra did not change its course 
till the beginning of the nineteenth 
century, and, that, consequently, the 
river. Ganges was not so  erratic in 

(13) 30 I. A. 44330 C. 291; 7 C. W. N. 193; 
5 Bom. L. R. 1; 8 Sar. P. C. J. 412 (P. GA 

cU 57 Ind, Cas. 29; 31 C. L. J- 320; 24 C. W. N, 
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1789 as it has been since that period, 
The papers which might have thrown light 
upon the question of the condition of Kartik- 
pur at about the time of the Permanent 
Settlement have, however, been kept back 
on behalf of the defendant. The robhar 
of 7th September 1842 refers to batwara 
papers of 1792, prepared by Thompson, 
and to the quinquennial papers of 1792; 
these have: not been produced, and the 
chauhaddabandi papers also have been 
kept back. The Subordinate Judge should 
take steps to secure the production of those 
“and other papers relating to the Perma- 
nent Settlement of Kartikpur. If they 
are still withheld, the Court must not 
hesitate to draw an adverse- inference, such 
as legitimately arises from the omission to 
. produce relevant papers: Murugesam Pillai 
v. Gnana Sambanda Pandara Samadhi (8). 
Ihe history of Kartikpur must, in our 
opinion, be re-investigated in the light of 
further papers, which we trust will be pro- 
duced on behalf of the Secretary of State. 

We may add that as the decision of the 
Board of Revenue was pronounced on the 
29th December rI9r3 and the present suit 
was instituted on the 2nd. January 1915, 
the objection of limitation was abandoned 
in the Court below, and we are consequently 
not called upon to examine the ‘decisions 
in Secretary of State v. "Profulla Nath 
Tagore (15) and Profulla Nath Tagore v. 
Secretary of State (16). 
^. The result is, that this appeal is allowed, 
the decree cf the Subordinate Judge 
set aside in so far as it dismisses 
the suit, and the case remanded to him 
for re-trial, with liberty to both sides to 
adduce fresh evidence and to apply for fresh 
local investigation. ‘The decree of the Sub- 
ordinate Judge will stand confir. ed in so 
far esit isin favour of the plaint iffs-appel- 
lants in respect of 7255 acres of land. The 
appellants will have their costsin this Court 
in full, and also the costs in the lower Court, 
excluding the Court-fees; the remainder of 
the costs already incurred by the plaintiffs 
in the lower Court, and the costs to be in- 
curred by both sides after remand will 
be in the discretion of that Court. 

B. N. Appeal allowed. 

E Case remanded. 


(15) 58 Ind. Cas. 896; 24 C. W. N. 809. 
M6). 58 Ind, Cas. 902; 24 C. W. N. 813. 
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UPPER BURMA JUDICIAL COMMIS- _ 
SIONER'S COURT. 
SECOND CIVIL, APPEAL, NO. 199 oF 1921. 
May 16, 1922. 
Present:— Mr. Droen, J. C. 
MAUNG NE DUN AND ANOTHER— 
PLAINTIFIS—APPELLANTS 
Versus . 
MAUNG CHO AND OTHERS— 
. DEFENDANTS—RESPONDENTS. 

Award, suitio enforce—Limitation, determina» 
tion of —Mortgage— Amount due, fixed by arbitra- 
Hon— Suit for redemption on basis of award— 
Limitation Act (IX of 1908), Sch. I, Art. 148. 

In the case of a suit to enforce an award, the 
period of limitation is determined by the nature 
of the relief sought. [p. 518, col. r.] 

MaPon v. Maung San Baw, 2 U.B.R. (1857-01) 
446, relied on. f 

Where a dispute as to the amount dueon a mort- 
gage is referredto arbitration and the arbitrators 
decide what the amount should be and give the 
mortgagee a title to possession for a certain number 
of years, a suit for redemption, by enforcing the 
award, would be governed by Art. 148 of Sche- 
dule I to the Limitation Act. [p. 518, col. 2.] 

Bhajahari Saha Banikya v. Behary Lal Basak, 
33 C. 881; 4 C. L. J. 162, referred to. 

Raghubar Dial v. Madan Mohan Lal, 16 A. 35 
A. W.N. (1893) 179; 8 Ind. Dec, (N. S.) 2, distin- 
guished, 


Second appeal. 

Mr. D. Dutt, for the Appellants. 

Mr. L. K. Mitter, for the Respondents, 

JUDGMENT.—The appellants’? case in 
the Trial Court, where they were plaintiffs, 
was that they had mortgaged the land in 
sult to the first three, defendants in about 
the year 1204. In the year 1907 (1268-69) 
they sued to redeem the mortgage for 
Rs. 115. The mortgage was admitted, but the 
defendants  contended that the amount 
of the mortgage;money was Rs. 208. 'The 
matter was referred to the arbitration of 
one Maung Ni, who decided that the mort- 
gage sum should be treated as Rs. 145, and 
the defendants should keep the land for an- 
other' three years. Various defences were 
raised to the suit, but into them it is not 
necessary at this stage to go. The Trial 
Court dismissed the suit on, the ground 
that it was barred by limitation. 'The 
learned Judge held that the Article of the 
limitation Act applicable was Art. 178. 
The District Court confirmed the order 
of the Trial Court on appeal, but no opinion 
is expressed in the judgment of that Court 
as to the Article of the Limitation Act appli-. 
cable, The plaintiffs have now come up 
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to this Court in second ‘appeal, and it seems 
to me that their appeal must be allowed. 
Article 178 clearly does not apply. The 
appellants did not file an application to 
file the award in ‘Court. They brought 
a regular suit for the-enforcement of the 
award. It has been argued on behalf of 
the respondents, however, that the Article 
applicable is Art. 113, and that the suit 
must be regarded as one for the specific 
performance of a contract. In support of 
this contention the case of Raghubar Dial 
v. Madan. Mohan Lal (x) has been cited. 
In'that' case it was held that, in a suit for 
the recovery of money due under the terms 
of-an award, the Article applicabie was 
Ait. I13. But the present suit is not a suit 
lor'récovery:of money due on an award. 
It is for.the redemption of a mortgage de- 
clared to exist by the award. I dealt with 
a very similar point in my judgment in the 
case of Ma Hlaing v. Ma E Mya 
(Civil Second .Appeal No. 380 of 1920). 
Ihe view I took in that case was that in 
the.case.of'a suit to enforce an award the 
period -of limitation would be determined 
by the nature of the relief sought. I see 
no reason for altering that view. In a re- 
ported case of, this Court [Ma Pon 
v. Maung San Baw (2)]; the arbitrators had 
awarded certain land to one of the parties 
on the:payment of a certain sum. Tt was 
held that the Article of the Limitation Act 
applicable was Art. 148. In the case of 
Bhajahari Saha Banikya v. Behary Lal Basak 
(3) the title of the plaintiff had been declared 
by arbitration to a certain piece of land. 
It was held that the suit for possession of the 
land was not a suit for the "specific perform- 
ance of a contract, that the award had 
created and recognised the title of the plain- 
tiff, that the suit was one for possession 
of land in substance as well as in form, and 
the Article of the Limitation Act applicable 
was Art. 142 or I44. The award in the 
present case is not admitted, but for the 
purposes of the present appeal it must be 
taken as established. That being so the 
result of the award was to give the defend- 
ants a title to possession for three years 
at least, as mortgagees, and the plaintiffs 
"IO 16 A. 3; A. W, NM. (1893) 179; 8 Iud. 
Dee. (x. o : < (rà jq 

ns, (2) C 2 OLB, Re 1697-01 i 

1 E 33 C. 881; 4 Gi Je 162, 
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Court (that is all the 


a title to the equity-of redemption, the ` 


| amouht to be paid being Rs. 145. It would ` 


be entirely unreasonable to hold the plaint | 
to mean that it was the intention of the 

parties or the arbitrator that the previors 
rights of the mortgagors shouldbe so seriously 
curtailed that, if they did not redeem within 
a period of three years, they should tose 
all right to redeem. According to the plaint 
—and the facts stated in the plaint must 
for the present be taken as true—the dispute 
was only as to the amount of mortgage- 
money, and all that the arbitrator decided 
was what that should be, and that there 
should be no redemption for another three 
years. It is not alleged in the plaint that 
the arbitrator gave only a limited time 
for redemption, but that he decided that 
when redemption was effected the money 
to be paid should be Rs. 145. The result 
of the award was, therefore. either to effect 
a new mortgage, or to fix the amount due : 
under the old mortgage as Rs. I45. In 
either case the suit is one for the redemption 
of a mortgage, and whether the date cf 
the original mortgage or of the arbitrator's 
award be taken as.the starting point, the 
suit is well within the period of sixty 
years allowed by the provisions of Art. 148 
of the Limitation Act. At its present stage, 
at any rate, the. Irial Court was not, in my 
opinion, justified in dismsssing Che suit on 
the score of limitation. I.set aside the 
decrees of the’ lower Courts, and direct 
that the case be re-admitted to the fle of 
the Trial Court, and be ttied in the ordinary 
way and decided by that Court after the 
framing of the necessary issues, “The appel- 
lant may be given a refund ofthe Court- 
fees paid by him in this Coürt and the 
lower Appellate Court, and the rest of his 
Costa in those two Courts will be paid bv 
the contesting respondents in the District 
respondents except 
Maung Lu Nyo. 

Decrzes set aside. 
N. K. 
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CALCUTTA HIGH COURT. 
APPLICATIONS FOR LEAYA TO APPEAL TO 
His Mayssrv in Counc, Nos. 2 AND 3 

‘ OF 1922. 
. March ro, 1922. 

Present ;—Sit Lancelot Sanderson, Er, 
Chief Justice, and Justice Sir Thomas 
Richardson, Kr. 

SIVA PROSAD SINGH-—DEFENDANT-- 
RESPONDENT—~PETITIONER 

VEYSUS 
Rant PROYAG KUMARI DEVI AND 
OTHERS —PLAINTIFFS—AÀPPELLANTS— 
OPPOSITE PARTIES. 
Civil Procedure Code ( Act V of 1908), s. 109, 


ch. (c) —'* Order," meaning of— Interlocutory orders, 
whether included. 


The word “order” in clause (c) of section 
109 of the Civil Procedure Code means not merely 
a''final order” and is wide enough to include an 
interlocutory order. It hasa different meaning 
to the words ‘‘ final order” which are to be found 
in clause (a). [p. 522, col. 1.] 

Radhakrishna Ayyar v. Swaminatha Ayyar, Go 
Ind. Cas. 85;25 C. W. N. 630; xg A. L. J. 161; 40 
M. L. T. 229; 13 L. W. 321; (1921) M. W.N. 119; 
33 C. L. J. 277; 44 M. 293; 23 Rom. L. R. 718; 29 
M L.T. 418; 48 I.A.31, Banarsi Pershad v. 
Kashi Krishen Narain, 28 I. A. 115 5 C. W.N. 193; 
23 Å, 227; I1 M. L. J. 56; 3 Bom. L. R. 154; 7 Sar. 
P.C. J. 825 (P.C), Damra Coal Company v. 

-Benares Bank, 28 Ind. Cas. 569; 21 CT 287, 
considered. 

^ Per Richardson, J.—In a proper cas2 leave to 
appeal to the Privy Council from an interlocutory 
order may be given urider clause (c) of section 109 
of the Civil Procedure Code and clause 40 of the 
letters Patent. [p. 524, col. 2.] 

Mr. S. R, Das, with him Babu Dwarkanath 
Chakraverty (Senior Government Pleader), 
Dr. Dwarka Nath Matter, Babus Ramesh 
Chandra Sen, Krishna Lal Banerjee and 
Krishna Chatanya Ghose, for the Petitioner. 

Mr. B. Chakraverty (with him Babus 
Mohendra Nath Roy, Ram Chandra Majum- 

dar, Promathanath Bandopadhya, Nagendra 
Nath Bose and Rama Prosad Mookerjee), for 
- the Opposite Parties. 
JUDGMENT. 

Sanderson, C. J.—This is an application 
by one Shiva Prosad Singh for leave to appeal 
to His Majesty in Council. 

The suit related to an impartible estate of 
one Raja Sangram Singh. He left three 
sons. Durga Prosad Singh was the de- 
scendant of the first son. He died on the 
7th of March 1916, leaving three widows 
who are the plaintifs in the suit. Siva 
Presad, the applicant, is the descendant of 
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another son of Raja Sangram Singh. He 
is the defendant in the suit. After the death 
of Durga Prosad, the defendant entered into 
possession of the estate. There was .an 
installation ceremony held in March 1916 
and the defendant’s name was registered 
as the proprietor of the estate under the 
Land Registration Act. Durga Prosad had 
left a Will dealing with certain jewellery 
and money, the Will containing, among other 
matters, a provision that each of the widows 
was to receive Rs. 300 a month by way of 
maintenance. No Probate was taken out 
of the Will. But in August 1916 certain 
arrangements by -means of certain docu- 
ments were made for the purpose of carry- 
ing out the Will: and, there being some money 
in the Bank of Bengal, a suit was brought 
by Siva Prosad against the Bank and against 
the widows, in which a decree was made 
in favour of the present defendant who was 
the plaintiff in that suit, in August 1917. 

The present suit was brought in March 
1919 in the Alipur Court, and the main 
claims were, first, to recover the impartible 
estate; secondly, to recover certain moveable 
and immoveable properties which were 
alleged to be the self-acquired properties 
of Durga Prosad; thirdly, for a declaration 
that the Will was not a genuine one; fourthly, 
that the decree in the suit was not binding 
upon the plaintiffs, and, fifihiy, that the 
documents, to which T have referred, where- 
by the parties agreed to give effect to the 
Will, were not bindiug on the plaintiffs. 

The total value of the properties involved 
in this suit is said to be about a crore of 
rupees. : 

A long time was occupied in the disposál 
of the suit : and eventually the learned Sub- 
ordinate Judge gave his judgment on the 
31d of November 1921. He found that 
the present applicant, the defendant in the 
suit, was the 1ightful owner of the imparti- 
ble estate. He found in favour of the plain- 
tiffs as regards the properties which were 
alleged to have been self-acquired by Durga 
Prosad, and he valued them at about r3 
lacs. It was said by the learned Counsel 
for the applicant, and I think not disputed 
by the other side, that the impartible estate 
as to which the defendant succeeded was 
of the value of about 86 lacs and the plain- 
tiffs’ success related to property which was 
of the value of about 13 lacs, . 
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In November 1921 the plaintiffs filed 
an appeal to this Court and they applied 
for and obtained a Rule calling upon the 
defendant to show cause why an order 
should not be made in the terms of the peti- 
tion and an ?niertm injunction was granted 
to restrain the defendant, his servants and 
agents from,— 

"(x) alienating or otherwise dealing with 
any portion of the property in suit pending 
the final determination of this suit; 

"(2) realising and appropriating any 
money in-respect of the above mentioned 
money-lending transactions ; 

"(3) interfering with the petitioners’ pos- 
session of their said three storied building 
at Jharia or any portion thereof or of any 
fixtures therein.”’ 

In December of the same year (1921) the 
plaintiffs applied for execution of their de- 
cree by the arrest and imprisonment of the 
defendant. 

On the 4th of January 1922, the present 
applicant, Siva Prosad Singh, appealed in 
respect of the decree in so far as it decreed 
the plaintiffs’ suit. On the 5th of January 
-the applicant obtained a Rule which was 
.issued by my learned brothers, Mr. Tustice 
Woodroffe and Mr. Justice Ghose, calling 
upon the plaintifs to show cause why exe- 
cution of the decree mentioned in the peti- 
tion should not be stayed pending the dis- 
posal of the appeal on such terms as to this 
Court might seem fit. The interim injunc- 
tion and Rule to which 1 have previously 
referred, were granted by my learned brothers, 
Mr. Justice Mookerjee : and Mr. Justice 
Cuming. Both these Rules were heard by my 
learned brothers, Mr. “Justice Mookerjee 
and Mr. Justice Cuming, on the 20th of 
January. On the oth of February the order 
from which it is desired to appeal was made. 
The order runs as fcllows:— - 


“We have heard learned Counsel on both 
sides with reference to the various affidavits 
and counter-affidavits and have further 
ascertained the history of the case by an 
examination of the judgment under appeal. 
. We have come to the conclusion that, for 
the present, the following directions should 
be given and we order accordingly : — 

GE That the defendant do deposit 
in this Court within 4 weeks from this date, 
a sum of three and a half lacs of rupees 
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which the plaintifs will be entitled to with- 
draw from Court, in whole or in part, in 
partial satisfaction of the decree, upon 
furnishing security to the satisfaction cf this 
Court for such amount as may be with- 
drawn by them from time to time. 

“ (2) That, with a view to expedite the 
disposal of both the appeals, the paper-book 
be prepared in the office of the Court (under 
such special arrangements as may be neces- 
sary) and that the entire cost of the prepara- 
tion of the paper-book be paid into Court 
by the defendant in the first instance (within 
a time to be fixed later), the uitimate allo- 
cation of the costs to be determined by this 
Court at the time of the final disposal of 
the appeal. 

“ (3) That within six weeks from 
this date the defendant do furnish security 
(other than the impartible Raj) to the satis- 
faction of this Court to the extent of five. 
lacs of rupees for the due performance of 
such decree as may ultimately be made 
in the suit. 

"(4) That defendant do make over pos- 
ssesion of premises No. 239, Lower Circular 
Road, to the plaintiffs and also of one of 
the Motor Cars decreed in their favour and 
the defendant be restrained from interfering 
with the possession of the plaintifis of the 
three storied building at ‘Jharla or any 
portion thereof, or of any fixtures therein. 

"(al That the injunction already issued 
be maintained so as to restrain the defendant 
from making alienations or entering into 
agreements to grant leascs, or dealing or 
otherwise interfering with the es ate, except 
with the express sanction of the Court pre- 
viously obtained after due notice to the 
plaintiffs. 

“(6 That the defendant do forthwith 
deposit in this Court, to the credit of the 
suit, all such sums es may from time to time 
be realised by him out of monies invested 
in the various monev-lending businesses. 

“We have not considered the question 
of the appointment of a Receiver which 
was mentioned incidentally at the hearing. 
The order now made will in no way d.Lbar 
the consideration ct that duestiou hereafter 
or of such other questions as may arise 
during the pendezcy of the appeal, 

“The cost of these Rules will be costs 
in the appeals, The hearin; fes is assessed 
at tan gold mohurs ia each Rale, ` 
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As I have said, the order deals with the 
matters raised by the two Rules and it is in 
respect of three matters mainly that this 
application has been made: first, with re- 
gard to the iniunction, secondly, with re- 
gard to the order for the deposit by the 
defendant of 3j lacs of rupees in Court, 
aud ihirdiy, with regard to the security, 
other than the impartible estate, which the. 
. defendant is called upon to give to the extent 
of 5 lacs of rupees for the performance 
of the decree which the Court might think 
right to make upon the hearing of the 
appeal. 

It was urged that the learned Judges 
had no jurisdiction to make the order in 
the terms in which it stands. Further, it 
was urged that grave and irreparable injury 
would be caused by the order to the defend- 
ant unless the application for leave to 
appeal were granted; and, thirdly, it was 
urged. that by reason of the restrictions 
imposed upon the defendant it was not 
possible for the defendant to raise sufficient 
money even to enable him to protect his 
rghts on the hearing of the appeal.. It 
was urged that an order ought to be made 
under section 109 (c) of the Code of Civil 
Procedure that this is a fit case for appeal 
to His Majesty in Council under that clause. 

With regard to the power of the Court 
to deal with applications such as this under 
that clause, it is desirable to refer to three 
cases. “The first to which I refer is the latest 
in point of date, and it is the case of 
Radhakrishna Ayyar v. Swaminatha Ayyar 
(1. In that case Lord Buckmaster, 
in referring to section 109 clause (c) 
said, '"l'his does not cover the whole grounds 
of appeal, because it is plain that there 
may be certain cases in which it is impossible 
to define in money value the exact character 
of the dispute, there are questions as, for 
exampie, those relating to religious rights 
and ceremonies, to caste and family rights 
or such matters as the reduction of the capi- 
tal of companies as well as questions of 
wide public importance in which the subject- 
matter in dispute cannot be reduced into 
actual terms of money.” It was urged, 


(1) Go Ind, Cas. 85; 25 C. W. N. 630; 19 A. L. J. 
I61; 40M. L. J.229; x3 L. W. 321; (1921) M.W. N. 
119; 33 C. L. J. 2771 44 M. 293; 23 Bom. L. R. 718; 
29 M. L. T, 418; 48 I. A. 51 (P. C.). 
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however, that that definition of the: cases 
which are contemplated by section rog (c) 
was not exhaustive and that that was clear 
from the judgment of Lord Hobhouse in the 
case of Banarst Pershad v. Kashi Krishen 
Narain (2) because, whereas Lord Buck- 
master had referred to questions of ‘‘wide 
public importance in which the subject- 
matter in dispute cannot be reduced into 
actual terms of money," Lord Hobhouse 
in his judgment in the case, which I have 
just mentioned, referred to matters of 
“private importance” as well as to matters of 
"public importance." The passage in the 
judgment is at page 13 dealing with the 
corresponding section 600 of the Code of 
Civil Procedure which was then in force 
and it is this: ''Thet is clearly intended 
to meet special cases such, for example, 
as those in which the point in dispute is 
not measurable by money, though it may 
be of great public or private importance. 
To certify that a case is of that kind, though 
itisleft entirely in the discretion of the Court 
is a judicial process which could not be 
performed without special exercise of that 
discretion evinced by the fitting certificate." 
And the last case to which, I think, it is 
necessary to refer, is the judgment delivered 
by my learned brother Mr. Justice Mookerjee 
sitting with Mr. Justice Beachcroft in the 
case of Damra Coal Company v. Benares 
Bank (3). In tbat case the petitioner hed 
instituted a suit for a declaration that a 
mortgage decree obtained.by the opposite 
party was fraudulent and for a permanent 
injunction to restrain the execution of that 
decree. The Subordinate Judge during the 
pendency of the suit had granted a tempo- 
rary injunctio against the execution cf 
the decree which the petitioner was alleging 
was fraudulent. On appeal, however, to 
the High Court that order was reversed 
and the application for temporary iajunction 
was refused. Thereupon the petitioner asked 
for leave to appeal to tke Privy Council 
against the refusal of the temporary injunc- 
tion. The learned Judges, after coming to 
the conchision that the order was not a 
a final order within the meaning of section 


(2) 28 I. A. 11; 5 C. W.N. 193: 23 A. 227: 11 M. 
L.J. 56; 3 Bom. L. R. 154;7 Sar. B.C YJ, Ear 


(P. C.). 
(3) 28 Ind. Cas. 569; 21 C. L, Ji 281. - 
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Tog (a), dealt with the application under 
section rog (c) My learned brother Mr. 
Justice Mookerjee is there reported to have 
said: “It has been argued in the next 
place that this is a fit case for a certificate 
under section 109, clause (c). It is to be 
observed that, whereas in clause (a), the 
expression ‘final order’ is used, in clause 
(cl the term ‘order’ is used, and, consequent- 
ly, on the discussion of the second point, 
13 question arises whether the order in 
question is final or not. It has been pointed 
out to us that if leave is refused and the 
order of this Court is allowed: to stand, 
grave injury might be done to the petitioners 
and that needless complications might 
occur much to their detriment:’’ and acting 
in pursuance of the powers given by the Code 
ander section 109 (c), the learned Judges 
came to the conclusion that that was a fit 
case for appeal to His Majesty in Council. 

I agree with the learned Judge’s obser- 
vation as to the meaning of the word “order” 
referred to in clause (c) of section rog. The 
"order" there mentioned is obviously in- 
tended to be not merely a ''final order" and 
the expression is wide enough to include 
au order such as that which the learned 
Judges were discussing in that case and 
that which we are now considering in this 
case. Obviously, it has a different meaning 
to the words “final order" which are to be 
found in clause (4). 

In my judgment, we have jurisdiction to 
certify that this 1s a fit case for appeal and 
the question arises whether, in our opinion, 
we ought to certify that this is a case 
which is fit for appeal to His Majesty in 
Council under clause (c) of section 109. 

The injunction is in very wide terms. 


It was argued that it goes beyond 


what is contemplated by O. XXXIX, 
i. I. it was urged that it would 
prevent the defendant from entering 


into an agreement for a lease which was 
to come into force upon the disposal 
of the appeal and in the event of the defen- 
dant succeedig in the appeal. It was 
further urged that though the plaintiffs, 
who had tailed in their claim to the im- 
partible estate, could raise money on mort- 
gage of their iiterest in the estate, if they 
could find any one to advance on such se- 
curity, yet the defendant, who had succeeded 
in the lower Appellate Court as regards 
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| the claim to the impartible estate and had 


been held to be the owner of the estate, was 
prevented from raising money on the estate 
even for the purpose of fighting the appeal 
or for meeting his liabilities to the plaintiffs 
under the decree, without the express sanc- 
tion of the Court previously obtained after 
notice to the other side. It was further 
urged that the effect of the order was that, 
although the defendant had succeeded as 
to the main question in the suit to the extent 
of property valued at about 86 lacs of rupees, 
he has been placed under such stringent 
restrictions as regards that property and 
at the same time has been ordered to de- 
posit in Court 34 lacs of rupees and to find 
security to the extent of 5 lacs of rupees, 
apart from the property as to which he has 
succeeded, that grave injury has been done 
to him. 

A further point was made that, apart 
from the question of the injunction, there 
was no jurisdiction to impose such conditions, 
as are contained in the order in question, 
except as conditions for stay of execution 
and that there is no stay of execution com- 
prised in the order. The Rule which was 
granted by my learned brothers Mr. Justice 
Woodroffe and Mr. Justice B. B. Ghose 
was in these terms:-~-“‘Let a Rule issue 
calling upon the opposite party to show 
cause why execution of the decree mentioned 
in the petition should not be stayed pending 
the disposal of the appeal on such terms 
as to this Court may seem fit. Pending 
the hearing of the Rule, Jet further proceed- 
ings in the matter be stayed. The Rule 
is returnable within one month from this 
date unless the plaintiffs opposite party 
apply for an earlier hearing of the Rule. 
Let this order be sent down 
at once." It appears, therefore, that the Rule 
was confined to the question whether exe- 
cution should be stayed.on such terms as 
to the Court might seem fit. The learned 
Counsel for the plaintifis, when asked what 
was the position with regard to the Rule, 
having regard to the order which was made 
by the learned Judges, at first said that the 
Rule was still in abeyance and then, later, 
when his attention was drawn to the order 
as regards costs, the learned Counsel con- 
tended that it must be taken that execution 


"had been stayed on the terms mentioned 


in the order. He contended that that mus 


"a 
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- have been the intention of the learned Judges 

and that in any event, there was liberty 
to apply which would give the defendant 
an opportunity of protecting himself if any 
attempt to levy execution was made. On 
the other hand, it was urged by the learned 
Counsel for the defendant that exe- 
cution had not in fact been stayed, that the 
Rule had not been made absolute on terms 
and that it was uncertain what would be 
the consequences to the defendant if he 
did not obey the orders made by the Court, 
that the orders were not conditional and it 
"was even possible that he might be committed 
for contempt of Court if he failed to carry 
out any of such orders. 


1 am most unwiling to grant leave to 
appeal to the Judicial Committee in res- 
pect of an interlocutory order, such as this, 
which does not determine finally any of 
the rights of the parties as to the matters 
in dispute in the suit, but in my judgment 
in this case there is a question of real im- 
portance involved. It is clearly of great 
importance to the defendant, who has alleged 
that graveinjury will be done to him thereby, 
and that, although he has won in the first 
Court on the main issue, he is so hampered 
by the terms of the order that he cannot 
carry out the terms thereof and that it 
will be difficult for him to provide even 
sufficient funds to enable him to protect 
his interests in the appeal. The question 
of a stay of execution must obviously de- 
pend upon the facts of each case and the 
order to be made in respect of an appli- 
cation inrespect thereof is largely a matter 
of discretion. In my judgment, however, 
this is not merely a question of stay of exe- 
cution,as I have already pointed out, but 
there is involved a matter of real importance, 
namely, as to whether the Court has juris- 
diction to make such an order as that which 
is involved in this case. We are not sitting 
here as a Court of Appeal and it must be 
clearly understood that I am not expressing 
any opinion as to the merits of the contro- 
versy between the parties as regards this 
matter. My judgment is confinéd to the 
conclusion that the case does involve a 
matter of such importance that, in my 
judgment, we ought to certify that the case 
is a fit one for appeal to His Majesty in 
Council under section 109 (c). 
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We grant a stay of execution of the order 
of February 9th 1922, periding this appeal 
to the Privy Council, upon the undertaking 
given by Mr. Das on behalf of the defendant 
to carry out all the directions in the o1der 
except those contained in clauses (1) and (3), 
until the hearing of this appeal by the Judi- 
cial Committee and upon the condition 
that the defendant deposits in Court rupees 
seven thousand and five hundred, which 
the plaintiffs will be entitled to take out 
upon giving security to the satisfaction 
of the "Court for such amount as may be 
withdrawn. With regard to the Rs. 7,500, 
or the security in respect thereof, the parties 
will be subject to any direction that may 
be made by the Judicial Committee of the 
Privy Council. Mr. S. R.'Das has given 
an undertaking on behalf of his client to 
prosecute the appeal with every despatch 
and to apply to the Judicial Committee 
for the hearing of the appeal at as early 
a date as may be convenient. 

We give a direction to the office to expe- 
dite this appeal with a view to the trans- 
cript of the record being despatched to 
England by the Mailon Thursday the 6th 
of April. 

The preparation of the paper-book in the 
High Court Appeal will proceed in the or- 
dinary course. 

This order will also govern application 
for leave to appeal to His Majesty in Council 
No. 3 of 1922. 

Richardson, J.—I agree. 

Leave is desired to appeal to England 
from an order of this Court in its Appellate 
Jurisdiction made on two applications, one 
preferred by the plaintiffs in the suit, the 
three Ranis, widows of the late Raja of 
Jheria, and the other by the defendant in 
the suit, cousin of the late Raja, who is in 
present possession of the Raj and whom 
the widows are seeking to oust. The appli- 
cant for leave to appeal is the defendant. 

The value of the whole property in dis- 
pute is said to be one crore of rupees. In 
the Trial Court the plaintiffs have succeeded 
in respect of property said to be worth 
about thirteen lacs and the defendant has 
succeeded in respect of the remainder, said 
to be worth over eighty-six lacs. The Sub- 
ordinate Judge’s judgment was delivered 
on the 3rd November 1921, but the decree 
was not signed till the 6th December 1921, 
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Both parties have appealed. The plain- 
tiffs’ appeal was filed on the 15th November 


Ig21 before the decree was signed but no 


doubt a copy of the decree was supplied 
before the-expiry of the time limited for 
appealing. On the same date the plaintiffs 
applied for a Rule upon the defendant to 
show cause why he, his servants and agents 
should not be restrained from doing certain 
things. A Rule was granted in terms of 
the petition with an interim injunction. 

The defendant filed his appeal on the 4th 
January 1922 and on the sth January, 
the defendant obtained from another Bench 
of the High Court a Rule upon the plaintifis 
to show cause why execution of so much 
of the decree as was in their favour should 
not be stayed on terms, pending the hearing 
of the appeals. 

On the 20th. January the two Rules came 
on for hearing before Mookerjee and Cuming 
JJ., the learned Judges who issued the 
first Rule, and the order in question was 
made on the oth February. 

By this order the learned Judges gave 
certain directions, among others, “that the 
injunction already issued be maintained 
so as to restrain the defendant from making 
alienations or entering into agreements to 
grant leases, or dealing or otherwise inter- 
fering with the estate, except with the ex- 
press sanction'of the Court previously obtain- 
ed after due notice to the plaintiffs." 

Though exception is taken to the direc- 
tions as a whole, a principal grievance is 
made of this direction in the nature of a 
temporary injunction to enure during the 
pendency of the appeals to this Court. 

Rigbtly or wrongly, it is urged for the 
defendant that the injunction is ultra vires 
in so far as it restricts him from entering 
into agreements for leases or sales, that the 
injunction unduly ties his hands and pre- 
vents him from complying with other direc- 
tions requiring him to deposit money in 
Court and furnish security, that the order 
is so expressed that failure on his part to 
comply with any direction may expose him 
to attachment and imprisonment for con- 
tempt, that the order gives more to the 
plaintiffs than they asked for, that the order 
has the appearance of being framed on the 
supposition that the decree of the Court 
below is erroneous so far as the defendant 
is concerned, that no undertaking was' given 
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by or exacted from the plaintiffs to indemnify 
the defendant for any damage he might 
suffer by reason of the injunction, and that 
the liberty which the learned Judges gave 
to the parties to apply will not meet the 
difficulty in which the defendant is placed. 
It is contended that the defendant is entitled 
to the decision of their Lordships on these 
matters. 

As to the time during which the injunction 
is likely to be in force, we were told that 
the trial of the suit occupied five montks, 
that twenty-four thousand documents were 
exhibited and that the judgment of the 
learned Subordinate Judge covers mole 
than sixty folio pages in print. There may, 
therefore, be a considerable interval be- 
fore the appeals to this Court are ready 
for hearing. 

I am extremely loth to grant leave to 
appeal in respect of matters of merely tem- 
porary importance which have no bearing 
at all on the ultimate legal rights of the par- 
ties, matters which I feel might be better 
settled in India by some give and take on 
both sides and by the avoidance of that 
passionate hostility which litigation is apt 
to engender. The moves and counter-moves 
so animated are the mere dust and ashes 
of controversy. They may multiply costs, 
and delay the final decision but are of no 
avail when the merits come in the end to be 
considered in the dry light of reason. 

All we have to determine, however, is 
whether leave to appeal should be given 
under clause (c) of section rog of the Civil 
Procedure Code. I see no reason to doubt 
that in a proper case leave to appeal from 
an interlocutory order may be given under 
that clause and clause 40 of the Letters 
Patent. In support of that view the judg- 
ment of Mookerjee and Beachcroft, JJ., in 
Damra Coal Company v. Benares Bank (3), 
may be cited, though I understand that 
in the result, the appeal, for which leave 
was given, was not prosecuted. 

The question, then, is whether this is 
a proper case for such leave regard being 
had to the observations of their Lordships 
by the mouth of Lord Hobhouse in Benarst 
Pershad's case (2) and by the mouth of 
Lord Buckmaster in Radhakrishna Ayyayr’s 
case (1). In those cases, their Lordships were 
dealing with appeals from final decrees which 
are ordinarily governed by clauses (a) and 
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(L; of section 109, read with section 110, and 
which come within clause (c) of section 109 
only in exceptional cases of the nature 
which their Lordships specify. Interlocu- 
tory orders, such as that before us, stand 
on a different footing. In the first place, 
they are in the nature of original orders 


not appealable to any Court in this country: 


and, inthe second place, whatever the prop- 


erty or risk at stake may be, clause (c) of. 


section I09, is the only clause which applies 
to them. It may, I, think, be fairly said 
that the observations of their Lordships 
were made without direct reference to inter- 
locutory orders, though in dealing with 
such orders, we may still be guided by the 
spirit of those observations. 

At that point, it has to be conceded that 
even interlocutory orders may sometimes 
involve questions of principle or practice 
of much generalimportance, and that the 
present case, involving as it does very large 
interests, is of an entirely exceptional cha- 
racter, 

In the circumstances, I agree with the 
learned Chief Justice that leave to appeal 
should be given under clause (c) of section 


109. 


B.N. Leave granted. 


CALCUTTA HiGH COURT. 
APPEAI FROM ORIGINAL DECREE No. 
110 OF 1920. 

‘May 4, 1921. ` 
Present;—Sir Lancelot Sanderson, K7., 
Chief Justice, and Mr. Justice Richardson. 

SARAT CHUNDER GUPTA 
—PLAINHMEF—AÀPTELLANT ` 
VE) SUS 
KANAI LAL CHUCKERBUTTY AND 
ANGIHER— DEFENDANTS— RESPONDENTS. 
Declaratory suil- Void | dotument— Fraud-— 
Limitation — Limitation Act (IX of 1908), s. 18, 
Sch. I, Aris 91, 95, 120. 


On 22nd December 1920 the plaintiff brought 
a suit for a declaration shat he was absolutely 


entitled to a certain sum cf money Jying 1n deposit 


at the Bank of Bengal and representing the value 
of a house acquired by the Calcutta Improvement 
Trust. It was alleged in the plaint that the house 
belonged absolutely to the plaintiff's vendor, 
a Hindu widow and there was a prayer in it for a 
declaration that a document purporting to be 
executed by the widow in 1906 as a deed of exchange 
and.gift was void and inoperative on the ground 
that the widow was made to sign it under the belief 
that she was signing a power-oi-attorney. It was 
further alleged that the widow was prevented by 
fraud from acquiring any knowledge of the 
real nature of the document and her right 
to institute the suit until the 23rd January 
1915, and that consequently the cause of action 
arose og the 23rd of January 1915: 

Held, that Art. 120 and not Art. 95 of the First 
Schedule to the Limitation Act would apply to the 
case and  inasmuch as it was alleged that the 
widow's rights were concealed from her by fraud 
until the 23rd of January 1915, section 18 
of the imitation Act would have effect 
and. the period of limitation would not begin to 
run until the 23rd of January 1915. (p.528, 
col 1.) i 

Per Richardson, J.—If a plaintiff comes into 
Court to have a particular written instrument 
set aside or cancelled then, prima facie, the Article 
of the Schedule to the Limitation Act applicable 
is Art. 91, whether the ground on which the claim 
is made is fraud or some other ground, [p. 528, 
col. 1.] 

'The Courts, however, draw a distinction between 
void and voidable instruments and ‘hold that 
Art. 9r of the Schedule to the Limitation Act 
does not apply to instruments which are void 
ab inilio so as not to require setting aside. 


` If the facts alleged by a plaintiff raise a case 


‘that the instrument, whether executed by the 
plaintiff himself or by some third party through. 
whom he claims, is null and void ab initio, then 
Art. 91 ceases to be applicable and the circum- 
stances may entitle the plaintiff. to the benefit 
of the longer period of limitation allowed by some 
other Article, such as Art. 120 or Art. 144. [p. 
528, cols. 1 &2.] 


Appeal against a decree of Mr. Justice 
Buckland, dated the 24th August 1920. 

Mr. N. N.°Strear (with him Messrs. 
B.C. Ghose, S. C. Bose and. B. N. Sen), for 
the Appellant. ` 

Messrs. P. N. Dutt and S. K. Chakra- 
berty, for the Respondents. 

; JUDGMENT. j 

‘Sanderson, C. J.—This is an appeal 
from the judgment of my learned brother 
Mr. Justice Buckland, wheréby he dismiss- 
ed the suit, on the ground that it had been 
brought out of time. There was no investi- 
gation of facts. The case was decided upon 
the facts which were stated in the plaint. 
Having regard to those facts stated in the 
plaint the Jearned Judge came to the con- 
clusion that the suit was barred under 


^ 
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Art. 95 of the. Indian Limitation Act, 
holding that the suit was a suit for relief 
on the ground, of fraud. It is, therefore, 
necessarv to refer to the.plaint to ascertain 
the facts which were therein relied upon. 
It was alleged that one: Nanda Kissore 
Gangooly died on the 2nd of June 1892; 
that by his Will he devised to his widow 
Ranganmoni Debi certain premises Nos. 
27-1 and 27-2, Soorti Bagan Lane, and a life- 
interest in certain other premises, No. 3, 
Soorti Bagan Lane, and that bythe Will he 
left the latter property, No. 3, Soorti Bagan 
Lane, to his nephew Kanai Lal Chucker- 
butty after the termination of the widow’s 


life-interest. ‘The original plaintiffs in this , 


case were Rauganmoui Debi (the widow) 
and Sarat Chandra Gupta, and the original 
defendant .was Kanai Lal Chuckerbutty 
to whom I have just referred. But in 
August 1920 Ranganmoni,.the widow, was 
struck out as a plaintiff and was added as 
a defendant. It appears that Ranganmomni 
took possession of the property of hex 
husband after his:death, and was in posses- 
sion of the property in question Nos. 27-I 
and 27-2, Soorti Bagan Lane, until the time 
the property was acquired by the Calcutta 
Improvement Trust. It was then alleged in 
the plaint that in June or July 1906 the de- 
fendant KanaiLal Chuckerbutty induced the 
widow Ranganmoni.Debi to sign a document, 
and certain allegations with regard to the 
necessity for the document for the pur- 


pose of the management of the estate were -~ 


relied upon. But the most.important alle- 
‘gation was an allegation that, relying 
upon the representation of the defendant 
Kanai Lal Chuckerbutty, Ranganmoni put 
her mark upon a paper which she was 
told by the. defendant . Kanailal was a 
power'of-attorney and would enable the 
said Kanailal to institute suits for rent on 
behalf of Ranganmoni and that she signed 
it under. the belief which was brought about 
by Kanai Lal that the document which she 
signed was nothing more than a power-of- 
attorney. It was further alleged that in 
June 1913 the premises were acquired by 
the Calcutta Improvement Trust, and a 
sum of Rs, 10,000 was awarded as compen- 
sation and that such sumi is now lying 
invested in Government promissory- 

notes in the Bank of Bengal to the credit 
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of the Calcutta Improvement "Tribunal; 
that thereupon claims were made in respect 
of the said premises before the Improvement 
Tribunal by Ranganmoni and also by 
Kanai Lal Chuckerbutty and others. It was 
then alleged that an award was made by the 
President who directed that the compen- 
sation money sliould be invested in Govern- 
ment Securities, and that interest should 
be paid to Ranganmoni during her life, 
and that after her death the amount 
would be dealt with according to law. 
It was then alleged that during these 
proceedings Ranganmoni ascertained for 
the first time that the document, - which 
she had signed in 1906 under the. belief 
that she was signing a power-of-attorney 
was, es a matter of fact, a deed of gift and 
exchange whereby she purported to convey 
tothe defendant KanaiLal Chuckerbutty the 
premisses Nos. 27-1 and 27-2, 8»orti Bagan 
Iane, subject to a right in herself to hold 
and occupy the premises during her life 
in exchange for the vested reversion of . 
Kanai Lal Chuckerbuttyintheother premises, 
namely, No. 3, Soorti Bagan Lane. ‘Then the 
other material fact is that, after this, namely, 
on the 23rd of November 1918, Ranganmoni 
assigned to the plaintiff all her sight, title 
and interest in respect of the Rs. 10,000 
and the Government Promissory-Notes re- 
presenting that sum of Rs, 10,000 together 
with all interest for valuable considera- 
tion, covenanting with the assignee:that she 
would give him ail assistance which would 
be necessary for the purpose of instituting 
suits for a declaration of Ranganmoni's 
absolute right in and over the premises 
and to the Rs. 10,000. The plaint then 
set out the alleged’ deed’ of July 1906, 
after stating that enquires had been made 
in the Registration Office. The suit 
was instituted on the 22nd of December 
1920. In the suit it was submitted that the 
decd of exchange and gift was wholly void 
and inoperative and that the defendant 
Kanai Lal Chuckerbutty never acquired any 
right, title or interestin the said premises or 
inthe Rs.10,000 and it was stated that 
Ranganmori was prevented by the fraud ` 
of the defendant from acquiring any know- 
ledge of the real nature of this deed and her 
right to institute the suit untii the 23:d 
January 1915, and that consequently the 


~ 
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cause of action arose on the 23rd of Janu- 


ary I9I5. These are all the facts to which 


- I need refer. 


The first prayer of the plaint was fora 
declaration that the said deed of gift 
and exchange of 1906. was void and inopera- 
tive : secondly, fora declaration that the 
plaintiff Sarat Chandra Gupta was absolutely 
entitled to the said sum of Rs. xo,000 in 
Government Promissory-Notes now lying 
in deposit at the Bank of Bengal and for 
other reliefs to which I.need not refer. ` 

Tirst of all, it is necessary to say that, of 
course, the plaintiff, the assignee Sarat 
Chander Gupta, is in no better position 
than his assignor Ranganmoni Debi. “The 
question is whether the learned Judge 
wasright in holding that Art. 95 applies 
to this case on the ground that this is a 
suit asking for relief on the ground of fraud. 
The learned Counsel for the appellant has 
argued that the relief asked for in this case 


is a declaration that the plaintiff is absolute- 


ly entitled. to the sum ot Rs. r0,000 in. the 
Government Promissory-Notes, and that 
the first paragraph of the prayer might 
have been struck out of this plaint alto- 
gether, that it: would no doubt have been 
necessary for the plaintiff to prove the facts 
stated in. the plaint, but that no relief 
need be granted by the Court except the 
relief which is asked for in the second para- 
graph, namely, a declaration that the plain- 
tiff is entitled to the money represented 
by the Government Promissory-Notes. That 
argument is based upon the ground that 
the deed of July 1906 was void and in- 


operative ab imtio that it was merely a 


contract which was voidable at the instance 
of Ranganmoni but that it was no deed 
at all on the ground that Ranganmoni, 
when she executed it, thought that she was 
executing a  power-of-attorney, whereas 
by the fraud of the defendant she was 
induced to execute a deed whereby the 
property was conveyed to the defendant. 
We must approach this case upon the 
assumption that the allegations in the 
plaint are correct, because, so far, there is 
no proof in this case. We must, therefore, 
assume for the purpose of this judgment 
that Ranganmoni signed this document 
the belief that she was sigring à 


power-of-attorney, whereas she was in- 


duced by the fraud of tige defendant to 
execute a deed of exchange gift, there- 
by alienating the property from herself t5 
the defendant, subject to a life-intersst. 
I, of course, express no opinion as to what 
are the real facts in. this case. I am giv- 
ing this judgment upon the assumption 
that the facts alleged in the plaint are cor- 
rect. Upon that assumption, the deed 
was no deed because Ranganmoni thought 
that she was signing one thing whereas, 
as a matter of fact, she was signing another 
and the principle which is applicable to 
this case, if that assumption is made, is 
the one which is laid down by Mr. Justice 
Byles in Foster v. Mackinnon (1). The 
allegation here is that the deed of July 
1906 was void on the ground that the nund 
of Ranganmoni did not accompany her 
signature or mark; in other words. that 
she never intended .to sign and, there- 
fore, in contemplation of law, never did 
sign the deed to which her name and mark 
were attached. If, then, the allegation. 
amounts to an assertion that. the transac- 
tion which took place in July 1906 resulted. 
in no deed being signed by  Ranganmoni, 
then the only declaration which the plain- 
tiff would require in this case would be the 
declaration which is asked for in para-’ 
graph 2 of the prayer. 1t would be neces- 
sary, as I have said before, for the Court 
“to come to a. decision on the facts as regards 
this transaction, and if it came to a deci- 
sion that in law the deed of exchange and 
gift was nót executed by .Ranganmoni 
then all that would be necessary would be 
for the Court to declare that the. plaintiff 
is entitled to the money. 
where the contact is voidable in which 
case the Court would have to make a dec- 
laration that the deed should be set aside. 
On the facts assumed, there would. be no. 
necessity for such a declaration for the Court 
would have to come to theconclusion that in 
law Ranganmoni had not executed the deed 
of exchange and. gift. Consequently, in 
my judgment, the contention vf the appel- : 
lant in this case would be correct, vig, ` 
that the relief which is sought for is the 
declaration which is asked for in para- 


(1) (1869) 4 C. P. 704 at p. 711; 38 Ia J. C, P, | 
310; 20 L. T. 8877.17 W, R. 1105. l | 


It is not a case. 
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graph 2 of DÉI rayer of the plaint. That 
being so, Art Ban of the Schedule to the 
Limitation Act would apply to this case 
and, inasmuch as it is alleged that Rangan- 


moni's rights were concealed from her by’ 


the fraud of the defendant until the 23rd 
of January 1915, section 18 of the Limi- 
tation Act, would have effect, and the 
period of limitation would not begin to 
run until the 23rd of January 1915, the 
period of limitation prescribed by Article 
is six years, this period would not expire 
until January 1921 and inasmuch as the 
suit was brought on the 22nd of December 
IQgIQ in my judgment the suit would be 
brought in time. - 

Consequently, this appeal is allowed with 
costs, the order of the learned Judge dis- 
missing the suit is set aside, and in view 
of this judgment the case is remitted to 
the Court of first instance to be tried on 
the merits. ‘The costs of the first hearing 
in the Court below will abide the xesult 
of the further hearing, and in the event 
of the suit not being further tried, such 
costs will be in the discretion of the Judge 
‘on the Original Side. 


Richardson; J.—I agree It seems to me 
that modern decisions founded in principle 
on the cases of Janki Kunwar v. Ajit Singh 
(2 and Malkarjun. v. Narhari (3) lead 
to the following result. If a plaintiff comes 

into Court to have a particular written 
instrument set "aside: or cancelled, then, 
_ prima. facie the Article of the Schedule of 
- the Limitation Act applicable is Art. 9I, 
whether the ground ‘on which the claim 
is made is fraud or some other ground. 


The Courts, however, drdw a distinction 
between void and voidable instruments 
. and hold that Art. gr does not apply to 
instruments which are void ab initio so as 
not to require setting aside. When the in- 
strument is voidable it is presumably valid, 
and binding on the plaintiff, until it is set 
aside, and any further relief which may 
‘be sought depends on the removal of the 


. (2) 14 I AL 148; 15 ©. 58; 12 Ind. Jur. 9; 5’ 


Sar. P. C. J. 92; Rafigue and Jackson's P. C, 
No. 99; 7 Ind. Déc. (N. S.) 624 (P. C.). 
(3) 27 I. A. 216; 25 B. 33715 


739 (P. C). 


C. W. N. tor 
2 Bom. L. R, 927; 10 M. la J. 3981 7 Sar. P, C, Ji 


instrument from the plaintiff's path.. In 
such a case Art, gz applies. . But 
if the facts. alleged by the plaintiff 
raise a case that the instrument, whether 
executed by the plaintiff himself or by some 
third party through whom he claims, is null 
and void ab initio, then, as I understand 
the matter, Art. or ceases to be appli- 
cable and the circumstances may entitle 
the plaintiff to the benefit ‘of the longer 
period of limitation allowed by some other 
Article such as At 120 or Art. 144. 
In .the present case, as I read the plaint, 
the plaintiff raises the plea known to English 
lawyers as non est facium. If she should 
succeed in establishing that plea, then 
the instrument in question would be 
altogether void. It would not require set- 
ting aside and the prayer to set it aside 
would be merely superfluous, so that Art. 
91 would be inapplicable 
Now, the Court below has come to no con- 
clusion upon this plea. I do not know 
whether the point was taken before the 
learned Judge but it does seem to'arise on 
the pleadings and it was taken before us 
without objection by the other side. I express 


no opinion,of course, on the merits of the 


plaintiff's plea. The question js, in the first 
instance, a question of fact depending on 
evidence and it is impossible to anticipate 


. the conclusion at which the Court of Trial 


may arrive after evidence has been taken. 

I agree that the appeal should be allowed 
and the case remitted to the Court below. to 
be further dealt with. | 


'B. N. Appeal allowed. 
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MADRAS HIGH COURT. 
Appmar, AGAINST APPELLATE ORDER No. 184 
; Op 1920. 
September 14, 1921. 

Present -—Sir William Ayling, Kr., Officiat- 
ing Chief. Justice, and Mr. Justice Odgers. 
MARATH SIVARAMAN NAIR AND AN- 
OTHER—PLAINTIEFS—APPELLANTS 
VEYSUS 
Seng PATTAR AND OTHERS—DEFEND- 
ANTS—RESPONDENTS, 

Civi? Procedure Code ( Act V of 1908), s. 51(e), 
O. XX XIV,r. 6—Morizage— Redemption, decree 
for-—Decree directing return of documents relating 


to property— Failure to comply with direction— 
amages, whether can be recovered. 


: Clause (e) of section art of the Civil Procedure 
Code cannot be taken to authorise a Court to read 
into a decree a supplementary or alternative 
relief which is not there. [p. 530, col. 1.] 

Where a decree on a mortgage directs the defend- 
aut to deliver up to the plaintiff all documents 
in his power or possession relating to the mortgaged 
property but does not provide for an alternative 
rélief by way of damages if the documents are 
not delivered, the decree-holder is not entitled to 
recover damages in execution of the decree for 
the failure of the judgment-debtor to deliver up 
the documents. [p. 539, col. x.] 

Subbaraya Iyen v. Padmanabha Vadhyar, 12 M. 
L. J 63, relied upon.. 

Brown v. Sewell, (1853) 22 SC J. Ch. 1063; 17 
Jur. 708; 11 Hare 49; 90 R. R. 564; 68 E. R. 
1182, Hornby v. Matcham, (1848) 17 L. J. Ch. 
471; 16 Sim. 325; 12 Jur. 825; 60 E. R. 899; 80 R. 
R. 82, distinguished. 

Semble :—A decree dirscting the defendant to 
deliver up to the plaintiff all documents in his 
„power or possession .relating to the property in 
suit without. specifying the documents to be de- 
livered is too indefinite for execution. [p. 539, col. 
I] 

Nuddyay Chand Shaha v. Gobind Chunder Guha, 
ro C. 1092; 5 Ind; Dec. (N. 8.) 730, referred to. 

Appeal against the order of the Court 
of the Subordinate Judge of South Malabar, 
at Palghat, in Appeal Suit No. 112 of 1919, 
(Appeal Suit No.. 546 of 1919 on the file 
of the District Court of South Malabar), 
preferred against the order of the Court 
of the Principal District Munsif of Palghat, in 
E. P. No. 13 of 19r9, in O. S. No. 311 of 
I914, (Appeal Suit No.12 of 1916 on the file 
of the Court of the Subordinate Judge of 
Calicut). 

Mr, E. Sankaran Unni, for the Appellants. 

Messrs. C. V. Anantakrishna Atyar and 
G.R. Mahadeva Iyer, for the Respondents. 


JUDGMENT.—We are clearly of opinion 
that the lower Courts were: right in dis 


34 


-of the relief granted may require. 


allowing ` appellants’ claims for delivery 


of an additional extent "of land and for 
‘recovery of full profits instead of michavaram. 


A more difficult question relates to their 

claim for damages on account of respondents’ 
failure to.deliver up documents relating 
to the mortgaged property as directed 
in the preliminary and final decrees. The 
documents are not named in the decrees. 
The preliminary decree simply directs that 
“Defendants Nos. I to 3 shall deliver up 
to the plaintiffs or such:persons as they 
appoint all documents in their. possession 
or power relating to. the. plaiht property." 
The final decree directs “ that the defendants 
do deliver up to the plaintiff the documents” 
which under the preliminary decree they 
are bound to deliver up. 
. In their execution petition, appellants- 
plaintiffs demanded the delivery of eight 
spacified documeats as relating. to the 
plaint property, and asked for delivery, 
or in default, payment to them by de- 
feidants of Rs. 8,550 as damages. 

Dafendants Lasel possession of these 
docimeants. They say that No. x in the 
list (the most UE was either never 
given to them, or, U it was, it must have 
besa given back, and that the: others are 
either lost or filed in Court; 

Plaintiffs do not now contend. that these 
doeumeuts are now in the possession or 
control of dafendants, but simply argue 
that defendants are bound to. produce 
them, and are boand to pay damages for 
non-production. 

We mast proceed on the footing that the 
documents are not now in defendants’ 
possession and Control, and consider whether 
plaintiffs are entitled to damages in execu- 
tion on account of defendants’ failure to 
carry out the instructions of the decree, 

Appellants’ Vakil relied on section 5x of 
the Civil Procedure Code, which authorizes 
a Court to execute its decree (a) by delivery 
of any property sp: cif&ically. decreed. . 
or (e) in such other manner as*the nature 
‘In fact, 
this seems to be the only provision of the 
Code which can be of service to him. He 
does not now rely on O. XXI, r. 31, quoted 
before the lower Appellate ‘Court; and 
O. XX, r. 10, to which he refers us is really. 
against him. It says :-—‘‘ Where the suit is 
for moveable property and tbe decree is for 
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the delivery of such property, the decree 
shall also state the amount of money to 
be paíd as an alternative if delivery cannot 
be had." If this rule can be applied at 
all to the present case, it indicates that the 
decree is defective, in thatit does not specity 
the amount to bé paid, and, as it stands, 1s 
incapable of execution in this particular. ` 

Returning, then, to section 51 of the Civil 
Procedure Code, it seems to us that, even 
apart from the objection that the decree, 1n 
the absence of specification of the documents 
to be delivered, is too indefinite for execu- 
tion, (Vide, Nuddyar Chand Shaha v. Gobind 
Chunder Guha (1) clause (e) cannot be 
taken as authorizing a Court to read into 
a decree a supplementary or alternative 
relief which is not there. 'That is what 
appellants’ prayer amounts to. We are 
fortified in this view by the judgment of 
this Court in Subbaraya Iyen v. Padmanabha 
Vadhyar (2). That seems to be a precisely 
similar case, except that it was sought to 
make the mortgagee judgment-debtor give 
security for the value of the property, 
instead of paying damages. It was held 
that, in the absence of a direction in the 
decree to this effect, it could not be done. 
If a judgment-debtor cannot be made 
to give security, it seems to follow a fortiori 
that he cannot be made to pay damages. 

This is the only Indian case quoted to 
us. Appellant refers us to two English 
cases in Brown v. Sewell (3) and Hornby v. 
Matcham (4) as showing that in England 
a mortgagor is entitled to compensation 
from hi3 mortgagee for loss of title-deeds. 
This is Goubtless so, and we are far from 
saying that in India also he would not have 
a remedy by way of a separate suit for 
damages or, even under the mortgage- 
decree, where the latter contained provision 
for it 

But where the decree provides no alter- 
native relief of this character, we must 
hold .that the Court cannot grant it by 
way of execution. 

-The appeal is dismissed with costs. 

"wv, RV Appeal dismissed. 

"(on . 30 C. 10924 5 Ind. Dec. (N. $.) 730. 

eh 12 M: L. J. 03. 

i (1853) 22 L. J. Ch. 1063; 17 Jur. 708; 11 

are 40:90 R. R. 564; 68 E. R. £182. ! 
(4), 0848) 17 L. J- Ch. (N. S.) 471r; x6 Sim, 
325 $ 12.j ur. 825; 60. R. R. 899; 80 R. R, 82. 
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UPPER BURMA JUDICIAL COMMIS- . 
SIONER’S COURT. S 
Civu, Revision No. 4 oF 1922. 
June 30, 1922. 
Present -—-Mx. Brown, J. C. 
MAUNG SO—APpPLICANT 
VEVSUS 
DEVIGYAN—RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 60— 
Equity of redemplion-— Atliachment. EL 
The equity of redemption, even though redemp- 
tion cannot be had at once, is a substantial righ 
which is capable of attachment and sale. ys 
Revision. l 
Mr. J. N. Basu, for the Applicant. 
Mr. R. K. Banerjee, for the Respondent. 


JUDGMENT.—The respondent Devigyan 
obtained a decree against one Ma Kauk Te, 
and in execution of that decree in Civil Execu-. 
tion No. 119 of 192r of the Township Court 
of Pakokku, he applied for warrant of attach-* 
ment of two pieces of land, holding Nós.: 
68 and 69 of the year 1913-14. This appli-: 
cation for execution was filed on the 28th. 
of May 1921, and on the 15th July the pre- * 
sent applicant U So applied to the Court: 
for removal of attachmént on one of the" 
pieces of land, plot No. 159, corresponding.- 
to holding No. 69. 


Orders were passed by the Township Judge i 
on this application on the 5th of August.^ 
The finding was, that the land was under: 
mortgage to the applicant for a period of, 
three years and was in possession of the. 
applicant, and that the redemption could : 
not be allowed within three years. ‘The : 
attachment was, therefore, removed. “The” 
respondent then filed another application: 
to execute his decree in Execution Case 
No. 109 of 1921. In that application he? 
mentioned the same two holding numbers: 
and stated that they were under mortgage' 
to the applicant U So, the mortgagors being >` 
his judgment-debtor and two others. And: 
he asked to have the share of his judgment-: 
debtor in the right of redemption attached. 
The applicant again applied for removal 


of attachment. TheTownship Judge, after: 


framing issues which were unnecessary, 
attempted to decide a number of points 
which could not be decidéd in the proceed- 
ings before him. He found that it would? 
be another year before the period within 
which redemption, was: forbidden for one. 
piece of land would expire, and that Gin 
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piéce of land should not be redeemed until 
Ist April 1923. He also said that a third 
of the other holding might be redeemed 
at once, and that the applicants would get 
one-third of the mortgage-money. He finally 
rejected the applicant's application. 

. The question as to when the mortgage 
of the land can be redeemed does not and 
Cannot arise in the proceedings before the 
Township Court. Admittedly, all that the 
decree-holder wished to attach was the 
judgment-debtor’s right to redeem. On 
attachment and sale of the judgment-debtor’s 
share in the equity of redemption the auc- 
tion-purchaser would acquire the right, 
title and interest of the judgment-debtor 
and nothing more. If, as appears to be 
the case, the judgment-debtor was one of 
the three mortgagors, the auction-purchaser 
would step into her shoes, and have all 
her rights as one of the three mortgagors. 
But the mortgage was one and cannot be 
divided. That was clearly explained in 
the case of Maung Tun U v. Ma Pe (x). 
Under the provisions of section.9x of the 
Transfer of Property Act, any one of the 
mortgagors, or any one else having interest 
in the land; could redeem the whole mort- 
gage, but none of the mortgagors could 
tedeem one-third of the mortgage by paying 
one-third of the mortgage-amount as the 
Township Judge appears to think. The 
auction-purchaser would, as I have said; 
beactually in the same position as the mort- 
gagor Ma Kauk Te. He would have the 
right that Ma Kauk Te would have to re- 
deem the whole mortgage for the whole 
sum.- Of course, after he has redeemed, 
his rights in the land wouid be subject to 
the rights of Ma Kauk Tes co-heirs just 
as Ma Kauk Te’s rights would have been. 
But thatis not a matter which could possi- 
bly be goneinto in the miscellaneous proceed- 
ings. What the decree-holder can attach 
isMa Kauk Tes right, title and interest 
in the equity of redemption. It is im- 
inaterial whether redemption could be made 
dt. once, or whether the mortgagor would 
have to wait until the period of three years 
had expired. The equity of redemption; 
even though redemption cannot be 
Had at once, is still a substantial 
right which is capable of attachment and 


` gale. Possession of the land cannot be given 


(t) 2U. B, R, (1897-01) 505. 
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in execution in ary tase. "he: atictioi- 
purchaser will merely step into the shoes 
of the judgment-debtor,.and ‘he canrno 
more ask the Court to'give him :possessioh 
of the land or any part of it, than the judg- 
ment-debtor could have done.. A. consider- 
able amount of time has been wasted in 
the Trial Court over these" proceedings. 
At first sight it would appear as though 
the application for removal of attachment 
should: have been at once dismüssed;:but 
the wording of the application in execution 
leaves me in some doubt in this matter. 
The application asks-for the attachment 
of the right of redemption of Ma Kauk Tes 
share, which suggests that what was wanted 
was the attachment of a right in some defi- 
nite portion of the land. In view of the find- 
ing of the Township Court it appears to me 
that the applicant had some justification 
to fear that the attachment would interfere 


© with his rights. And, although it is difficult 


to understand precisely what the effect 
of the Township Judge's orders are, it would 
appear that his intention was to allow the 
immediate sale of a right to demand posses- 
sion of one of the holdings on payment ofa 
proportion of thé mortgage-money, and 
to allow no sale at all for the present of the 
right of redemption as regards the remainder. 
I hope I have made it sufficiently clear that 
this is all wrong, and that what could be 
attached was the right of redemption in 
the whole land, and that the decree-holder 
could proceed to the sale of thát right at 
once. Further, that in no event’ cáh"the 
Court in execution proceedings in this case 
give possession of any part of the EY 
It is not the land, that has been attache , 
but tlie right of redemption. If the,aüction- 
purchaser after purchase. wishes, to exercise 
that right, and the mortgagee in possession 
does not consent, the auction-purchaser's 
only remedy would be, by, separate suit. 


‘He could not obtain possession of any part 


of the land in execution of this decree, ,;, 

In the circumstances of the case; the most 
appropriate order for, me to pafs."would 
apparently be to set aside the, orders‘ o 
the Trial Court and to direct that the-attach- 
ment be allowed of Ma Kauk Tee right; title 
and interest in the equity ‘of redemption 
of the whole land.. .  -. ue "| 

Objection has been taken: that the matter 
was ves judicata. I do not think that this 
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objection can be sustained. In the first 
place, there has been no decision in a suit, 
and the provisions of section II of the Civil 
Procedure Code do not, therefore, apply; 
aud, inthe second place, what the decree- 
holder.had attached in the earlier proceed- 
ings was the.actual land, what is attached 
.now is the equity of redemption, a very 
different matter. 

I. set aside the order of the. Township 
Judge, and direct that attachment be allowed 
of the right, title and interest of the judg- 
ment-debtor, Ma Kauk Te, in the equity 
of redemption of the whole land. The 
parties will bear their own costs in both 
Courts. 


N. E. Order set aside. 


Lena pE gh t 


CALCUTTA HIGH COURT. 

APPEAL. FROM APPELLATE DECREE 

No. 927 OF 1920. 

June 15, 1922- | 
Preseit:—Justice Sir Thomas Richardson, 
Kr., and Mr. Justice Suhrawardy 

ARJUN CHANDRA BHADRA-— 

PLAINTIFF— APPELLANT 
VEL SUUS 
KAILAS CHANDRA DAS AND OTHERS— 
DEFENDANTS— RESPONDENTS. | 
Evidence Act (I of 1872), s. 70, interpretation of 
— Transfer of Property Act (IV of 1882), s. 59 
—Movigage-z. Admission. of -execulion. 

. Where in a suit.upon a mortgage-bond the defend- 
ant admits to have executed the bond but contends 
that it was not duly attested and so it c: nnot 
take effect as a-mortgage-bond, the admission does 
not.amount to "ran admission of execution by him- 
self" within the meaningofsection7o of the Evi- 
dence Act and it“ does not dispense wita the 
necessity for calling an attesting witness or giving 
‘any other evidence to prove the bond. [p. 534, 
col, 2] j^ i ` d dt , ; 


Per Richardson, J—A mortgage-bond which 
on the face of it is duly signed by the mortgager 
and attested by witnesses, cannot operate as a 
mortgage or create a charge unless it be in fact 
signed by the mortgagor in the presence of at 
least two attesting witnesses. [p. 534; col. 1.] 

No adinission of execution is effectual under 
section 70 of the Evidence Act unless it amounts 
to an acknowledgment of the formal validity of 
the instrument. [p. 534, col. 2.] 

The execution of a document must mean some- 
thing more than the mere signing by the party. 
It must include delivery, and it also includes : 
signing in the presence of witnesses where witnesses 
are necessary. [p. 534, col. 2 ] 

Yormalities imposed by the law ‘as barriers 
against perjury and fraud ” must be strictly observ- 
ed. [p. 535, col. 1.) 

. Per Suhrawardy, J.—Whatever may be the 
meaning, technical or ordinary, of the term ‘execu: 
tion’ the word is used in section 70 of the Evidence 
Act in the sense of due execution or execution in 
the way in which a particular document is required 
to be executed. The admission, therefore,. as 
contemplated in section 70 is admission of execution 
in the manner in which a document required by 


.iaWw to be attested is to be executed. |p. 535, col. 2] 


Section 70 ofthe Evidence Act qualifies section €8 
of the Act but does not affect or control section 59 
of the Transfer of Property Act. [p. 535,-col. 2.] 


Appeal against a decree of the Sub- 
ordinate Judge, Jessore, dated the 2nd 
December 1919, affirming that of the 
SCC Narail, dated the 14th December 
IQIS. l . 
“Rabu: Prokas' Chandra Pakrasi, for the 
Appellant.—Having regard to the provision 
contained in section 70 of the Evidence 
Act, the-admission of the defendant is suffi- 
cient proof of the execution of the mortgage- 
bond. No other proof of execution is neces- 
sary. See Nibaran Chandra Sen v. Nagendra 
Chandra Sen (1). The lower Appellate 
Court is wrong in holding that in spite of 
the admission of the defendant it was in- 
cumbent on the plaintiff to:examine an 
attesting witness or otherwise to prove 
attestation of the bond. See also Satish 
Chandra Mitra v. Jogendra Nath (2). 

Babu Narendra Kumar Bose, for the Be 
spondent.—Itis not necessary for me to dis- 
pute the correctness of the decisions cited bv 
my learned friend. Thereis no doubt that 
section 70 cf the Evidence Act dispenses 
with proof of execution when there is 
an admissicn of execution by the execu- 
tant. But the question in the present case 
is whether there was an admission cf exe- 


(1) 44 Ind: Cas. 984722 C. Wy N-444."7 "m 


(a+ 134 Ind. Cas; 862;. 44 C» 3451 24 Q. I 
175; 20 C. W. N. legge eg r ty J 
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cution within the meaning of that section. 
Execution of a document means execu- 
tion according to law. Section 59 of the 
Transfer of Property Act requires execution 
in the presence of attesting witnesses. 
If, therefore, the defendant only admitted 
that he signed the bond but positively 
denied that any attesting witness was pre- 
sent, the admission cannot amount to an 
admission of execution in the presence of 
attesting witnesses. Refers to Shamu 
Patter v. Abdul Kadir Rowthan (3) and 
Ganga Pershad Singh v. Ishrt Pershad 
Singh (4). 
Babu Prokas Chandra Pakrast, replied. 
JUDGMENT. 

Richardson, J.—Thisis a second appeal. 

The plaintiff, whois the appellant before 
us, seeks to recover the amount due under 
a bond purporting to create a simple mort- 
gage as security for a loan made by the 
plaintiff to the defendant. The plaint 
was filed more than six years but less than 
twelve years after the date fixed for repay- 
ment, 

The Trial Court, holding that the trans- 
action was fraudulent and collusive and 
without jurisdiction, dismissed the sulit. 

The learned Subordinate Judge in the 
lower Appellate Court found on the evidence 
that there was consideration for the bond 
and that it was not a fraudulent and col- 
lusivé document. He was of opinion, how- 
ever, that there was no reliable evidence to 
show that the bond was executed in the pre- 
sence of two attesting witnesses and he 
accordingly confirmed the Munsif’s decree 
of dismissal. 

It appears that at the heating in the 
Trial Court before any witnesses were 
examined, the defendant admitted his own 
signature on the bond but expressly denied 
execution in the presence of attesting wit- 
The entry in the  otder-sheet, 


nesses, 3 
under date 2nd December r9x8, is as 
follows:— 

" Parties ready. Defendant admits to 


16 Ind. Cas. 250; 35 M. 607; 39 I. A. 21 
16 C. L. J. 5,6: 16 C. W. N. 1009; 23 M. L. J. 32 
12 M. L. T. 338; (1912) M. W. x 935: 10 A. L. J. 


250; 14 Bom. I, R. 1034 (P.C). 
Se í C. L. J. 548; 4 P. 


997; 20 Bom. L. R. 587; 23 M. L. T 
M. W. N. 382; 8 L. W. 176; 45 C. 748) 45 I. A. 94 
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- 
have executed the bond but contends 
that it was not duly ‘attested and so it 
cannot take effect as a  mortgage-bond. 
Plaintiff to adduce evidence." 

Evidence was adduced by the plaintiff 
but no attesting witness was examined. 

The bond in suit is:one which, under 
section 59 of the “Transfer of Property Act, 
required attestation and on the face of it 
it was duly signed by the mortgagor and 
attested by witnesses. It is settled law, 
however, that such an instrument is not 
duly executed and cannot operate. as: & 
mortgage or create a charge unless it.be 
1n fact signed by the mortgagor in the 
presence of at least two attesting witnesses ` 
Shamu Patter v. Abdul Kadir | Rowthan (3) 
and Ganga Pershad Singh v. Ishri Pershad 
Singh (4). 

The short point arises, not apparently 
Covered by authority, whether the defend- 
ant's admission amounts to ‘‘ an admission 
of execution by himself " within the mean- 
iug of section 70 of the Evidence Act. 

Under section 68 of the Evidence Act, 
“if a document is required by law: to be 
attested it shall not be used as evidence 
until one attesting witness at least has 
been called for the purpose of proving its 
execution, if there be an attesting witness 
alive, and subject to the process of the Court 
aud capable of giving evidence." 

By section 71, ''if the attesting witness 
denies or does not recollect the execution 
of the document, its execution may bé prov- 
ed by other evidence." AM 

But by section 70, “the admission 
of a party to an attested document of its 
execution by himself shall be sufficient 
proof of its execution as against him, though 
it be a document required bv Jaw to be 
attested,” 

It is not suggested cn the part of the 
plaintiff that there was no attesting witness 
available. The coxtention. is that the 
defendant's admissicn, is" sufficient proof 
of the mortgage as against him and that 
the learned Subordinate Judge was wrong 
in holding that it was necessary to call 
an attesting witness or otherwise to prove 
attestation. 

As to the cases to which reference was 
made in the argument the dictum in 
Jogendra N aih Mukhopadhya v. Nitai .Churn 
Bundhopadhya (5) bas not been followed, 
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The learned: Judges’ (Banerjee and Geidt, 
JJ.4« stem to: have been of . opinion that 
anvadmission within section 70 of the Evi- 
dence Act would not ‘dispense with inde- 
pendent sproof. Of . attestation. But .the 
.dase went » off on. the finding of fact that 
the instrument: had been duly attested, 
and. in Satish:Chandra Mitra v. Jogendra 
Nath «2y Woodroffe, F., took occasion by 
way of'observation to express his disagree- 
ment with the view of the learned Judges. 
^f That decision," he said, “is open to this 
construction that even when the executant 
admits : execution, his admission is proof 
of'execution , or signing only and does 
not dispense. with proof of. attestation. 
If this be the meaning of that judgment, 
I am"unable to agree with it, as I think 
that the admission of the executant has 
the effect of dispensing with the proof 
of :attestation..as against him. For, if the 
admission of ékecutionis to be understood 
otüy inthe sense of an admission of signing, 
then ‘there. was no necessity for section 
go atall, regard being had to the general 
provisions of the Evidence Act relating to 
admissions. This is. also indicated by the 
last words of section 7o, ‘though it be a 
document required.by law to be attested'." 
~ Tn -Nibavan Chandra «Sen v. Nagendra 
Ghandra Sen. (1) +.N. ` Chatterjea, 
J., and myself held, in accordance 
with the dicium of ‘Woodroffe, J., that 
an adthission of execution.was sufficient 
proof vas .against the party making the 
admission and dispensed with the neces- 
sity for-calling an attesting witness ..and 
for giving any other evidence. : But the 
admission there was an admission of -exe- 
tion, plain -and. simple, capable of being 
&onsttued as, an admission of due execution 
in the presence of the attesting witnesses. 
^ Ke case:is different when the admission 
of the'signature is coupled with an.express 
denial that the document was signed in 
‘hes ptésencé of the attesting witnesses, 
The policy of the law makes the ceremony 
of attestation 'éssential to the validity 
of a mortgage ihstrument. Where - the 
"mortgagof denies his signature it.is: not 
sufficient to prove tbe handwriting. It 
must also be proved that he affixed his 
signatur: “in the presence of the attesting 
witnesses: ~ Sek 
JS 
(5) 
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. Returnng to the Evidence Act, section 70, 
I have little doubt that the words “ the 
admission of a party to an attested docu- 
ment. mean the admission of a party to 
a document which is, on the face of it, an 
attested document.. To say that they 
mean the admission of a party to a docu- 
‘ment which is proved or admitted to be 
an attested document (that is, proved or 
admitted independently of the admission of 
execution) makes the section, as Woodroffe, 
J., points out, meaningless or superfiuous. 
Attestation can hardly be proved or admit- 
ted without proof or admission of the sig- 
nature attested. On the other hand, 
the concluding words “though it be a docu- 
Ment required by law to be attested " 
may be understood as referring back to 
section 68. The admission of execution 
by a party to an attested document is to 
be sufficient proof of its execution as against 
him and the requirement of section 68 
that an attesting witness must be called 
is dispensed with. ‘These provisions in 
the Evidence Act deal with the method 
of proof. But the force of the word ^exe- 
eution' has stillto be considered and, in my 
opinion, no admission of execution is effec- 
tual under section 7o unless it amounts 
fo an acknowledgment of the formal 
validity of the instrument. What the 
defendant said in the present case amounts 
not so much to an admission of execution 
as a denial of execution. 

In Warton’s Law Lexicon the execution. 
of deeds is defined as “ the signing, sealing 
and delivering of them by the partiesas their 
own acts and deeds in the presence of 
witnesses," and a similar explanation is 
given 1n regard to the execution of Wills. 

In the Oxtord Dictionary, the meaning 
attributed to the verb ‘ execute’ in the pre- 
sent connection is, “to go through the 
formalities necessary to the validities of (a 
legal act, e. g., a bequest, agreement, mort- 
gage, etc.) Hence to complete or give 
validity to (the instrument by which such 
act is effected) by performing what the 
law requires to be done, as by signing. 
sealing. etc. | 

Sealing is not. generally speaking, neces 
sary in India but the execution of a docu- 
ment must still mean something more 
than the mere signing by the parties. It 
must certainly include delivery, and I think 
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wäit also includes signing in the presence of 
witnesses where witnesses are necessary. 
In section 71, for instance, proving execu- 
tion includes proof of the necessary for- 
malities. 

It may be said that the expression used 
in. section 70 is “execution by himself" 
The added words ‘ by himself’ seem to me 
to make no difference. The word used is 
“execution " and not “ signature." Sec- 
tion 69, which deals with the case where no 
attesting witness is available, speaks of 
“the signature of the person executing 
the document." 

Where the admission of execution is 
unqualified it may well be equivalent to an 
admission of due execution, or a waiver of 
proof of due execution within section 70. 
But the carefully guarded statement which 
the defendant made in the present 
case does not, in my opinion, entitle the 
plaintiff to the benefit of section 70. It 
was said that it was hard on the plaintiff 
that a mere technicality should deprive 
him of his money. Onthe merits, however, 
the Courts below took different sides and 
though we have no jurisdiction to question, 
andIdo not question, the finding of the 
learned Subordinate Judge, thatthe merits 
lie with the plaintiff, the principle still is 
that formalities imposed by the law “as 
barriers against perjury and fraud ": Shamu 
Patter v. Abdul Kadir Rowthan (3) must be 
strictly observed. It is the plaintiff's own 
fault that he did not call an attesting witness 
to meet the defendant’s challenge of the 
attestation of the document. a 
. In the result, I would confirm the decrees 
.of the Courts below and dismiss this appeal. 
As to costs, I am not sure that we ought 
not to follow the ordinary rule, but the 
order we make is that there should be no 
costs of this appeal. 

Suhrawardy, J.—I am of the same opi- 
“nion. Section 59 of the Transfer of Prop- 
‘erty Act requires that a mortgage-bond 
‘must be attested. .Section 68 of the Evi- 
dence Act provides for the mode of 
proof of a document required by law to 
be attested. Section 70 of the Evidence 
Act provides an exception or proviso to 
.the generalrule of procedure laid down 
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further proof of execution is necessary. 
Section 70 of the Evidence Act thus quali- 
fies section 68 of the Act but does not affect 
or control section 59 of the Transfer of Prop» 
erty Act which is a later enactment. Hence, 
it follows that whatever may be the meaning, 
technical or ordinary, of the term ' execu- 
tion' the wordis used in section 70 of the 
Evidence Act in the sense of due execution 
or execution in the way in which a par- 
ticular document is required to be executed. 
The admission, therefore, as contemplated 
in section 70 is admission of execution 
in the manner in which a document re- 
quired by law to be attested is to be exe- 
cuted. 

In this view of the law, I agree with 
the conclusion arrived at by my learned 
brother and dismiss this appeal. 


B. N. Appeal dismissed, ` 


CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DECREE 
No. 1012 OF 1920, 

April 24, 1922. 
Present -—Mr. Justice Cuming and Mr, 
Justice Panton. 
RAJA RESHEECASE LAW-—PLAINTIPE 
| — APPELLANT ' 
VEYSUS 
CHINTAMONI DALAI AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 


sin section 68, viz., where the executant ` e sngal Tenancy Act (V III of 1885), ss. 30(b), 
c: admits that a document was executed by 18, . Homestead land — Enhancement of vent— Local 
him, Ze .e.,, executed according to law, no usage. i 
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' -The rent of a holding consisting of a homestead 
or' a homestead and a tank is liable to'enhance- 
p under section 30 (b) of the Bengal Tenancy 
C " D x D 

,Lhere is nothing ‘in section 30 of the Bengal 
Tenancy Act to resttict it to 
used for cultivation, To attract the operation 
of the section it is sufficient that the land in 
question is a.holding held at a money rent by an 
occupancy raiyat. 

Section 182 of the Bengal Tenancy Act does not 

remove homestead lands from the operation of sec- 
iion 30 of the Act. Under section 182 itwould be 
open to the tenant to prove that the rent of home- 
stead land by custom or local usage is not liable 
töbe enhanced under section 36 (b). But failing the 
proof of. any such custom or usage, homestead 
land. would come within. the operation of section 
30 (8). As to whether in any particular case an 
enhancement should be granted would depend on 
the circumstances of the case. 
* Per Panton, J.—An enhancement under section 
30 (b) of the Bengal Tenancy Act is made upon 
general grounds and its application does not depend 
upon the use, agricultural or otherwise, to which 
the holding is put. [p. 537, col. 1] : 


Appeal against the decree of the Addi- 
tional Special Judge, Midnapore, dated 
the 16th January 1920, affirming that of 
the Revenue Officer, Midnapore, dated the 
r8th April r918. 

Babus Charu Chandra Biswas (for Babu 
Narendra Chandra Bose) and Nalin Chandra 
Paul, for the Appellant, ^ ; 


JUDGMENT, 

Cuming, J.—This appeal arises out of an 
application under section 105, Bengal Tenancy 
Act, to settle fair rents of a number of 
holdings and relates to two of the holdings 
viz., Nos. 16and 53. The landlord asked 
for an euhancement of the rent of these 





holdings under sections 30 (b) Bengal Tenancy’ 


Act. With regard to both these holdings 
the lower Courts have held that as No. 16 is a 
. homesteadand Ne.53 is a homestead and tank, 


they are not liable.to enhancement under ` 


section 30 (D) Bergal Tenancy Act. Tte 
landlord ` has appealed. "Phe tenant un- 


fortunately, as the question is apparently : 


one of.fitst tmpression and also of some 
importance, bas not appeared. "The decision 
of the question would seem to depend on 
the wording of section 30 and section 182. 
Reading section. 30 there seems nothin 
in thesection to restrict it tothe land actually 
isused.for cultivation. ` To attract the opera- 
tion of the section it would seem to be suffi- 


INDIAN CASES; ` 


the land actually . 


Le 


cient that the land in question is a holding, 
keld at a money rent by an occupancy 
vatyat. The land in question is clearly 
a holding [section 3 (ol, ` | 


Neither would section 182 remove home- 
stead lands from the operations ‘of sec- 
tion 30. 


— Section 182 provides that when a ratyat 
holds the homestead otherwise than as part 
of the holding as a raiyat the incidents of 
the tenancy of the homestead shall be tegu- 
lated by local custom and usage and, subject 
to local custom or usage, by the provisions 
of the Bengal Tenancy Act applicable to 
land held by a ratyat. It would, no doubt, ` 
be open to the tenant to prove that the rent 
of homestead land by custom or local usage 
is not liable to be enhanced under section 
30 (b), but failing the proof of any such cus- 
tom or usage homestead land would come 
within the operation of section 20 (b). As to 
whether,.in any particular case, an enhance- 
ment should be granted would depend on 
the circumstances of the case. .The appeal 
must, therefore, succeed and the case be 
remitted to the Court of first instance to 
be decided on the merits. ` 





Panton, J.—The reasons assigned by the 
Courts below for refusing an enhancement. 
of rent under section 30 (b) of the Tenancy 
Act are thus stated : the Revenue Officer 
after pointing out that the holdings in ques- 
tion consist respectively of homestead and 
a homestead'and tank, observes: “The 
lands of these holdings grew no agricultural 
crop. So no enhancement under section- 
30 (b) is allowed." The learned Special 
Judge, in agreeing with this decision, says: 
“The plaintiff is not entitled to enhance- 
ment under section 20 (b) in respect ‘of 
serials 16 and 53 as they consist of home- 
stead and homestead and tank respectively.” 
Now, nothing is said about “agricultural 
crops'"-in sub-section: 30 (b) or in relation 
to it; and the reasoning of the Courts below 
cannot otherwise be supported. There is 
nothing in the wording of section 30 which 
indicates that an enhancement under sub- 


8 ‘section (b) can only be made when the hcld- 


ing grows “agricultural crops." Such'an 


enhancement tears no apparent relation 


to the'use to which the particular-holdine ` 
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is ‘devoted. In this respect there is a clear 
distinction between sub-section (b) and the 
sub-sections which follow,:namely, (c) and 
(d), where reference is made tò the pro- 


ductive powers of “the land" by which ` 


theland of the particular holdingis apparent- 
ly meant. - An-enhancement under section 
30 (b)'is made upon general grounds and 
its application does not, in my view, depend 
upon the use, agriculturalor otherwise, to 
which the holding is put. 

I agree, therefore, with the order proposed 
by my learned brother. 


n. k, Appeal allowed. 


CALCUTTA HIGH COURT. 
` LEMIERS PATENT APPEAL NO. 13 OF 1921. 
February IO, 1922. 

. Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Cuming. 
PRASANNA KUMAR SEN— 

DEFENDANT—APPELLANT 
VEYSUS 
. DURGA CHARAN CHAKRABARTI— 
PEAJNTIFF— RESPONDENT. 
Bengal Tenancy Act'( VIII of 1885), ss eo 
115—Presumption. under s. 50—Record of Rights, 
entry in, effect of —'' Thereafter” in s. 115, meaning 


of. 
7 Although section 115 of ‘the Bengal Tenancy 
Act does not exclude the application of the pre- 
‘sumption under s. 50 of the Act merely on the 
preparation of the Record of Rights under 
Chapter X of the ‘Act, the presumption is not 
fapplicable-after the Record. has. become final, - 


"of the 


Pirthi Chand Lal Chowdhury v. Sheikh. Basarat- 
Alt, 3 Ind. Cas. 449; 37 C. 30; 13 C. WAN, 1149; 
Io C. L. J. 343 (F. B), followed. 

Maharaja Radha Kishoré Manikya Bahadur v. 
Umed Ali, 12 C. W: N. 904, and Harihar Persad 
Bajpai v. Ajub Misir, 22 Ind. Cas. 604; 45 C. 
930, disapproved. : e 

The expression “thereafter”? in section 175 of 
the Bengal Tenancy Act signifies ''after the par- 
ticulars have been finally recorded. after recourse 
to all the provisions contained in. Chapter X. cf. 
the Act for the attainment.of finality in this res-, 
pect," and does not merely refer to a period. 
subsequent to the time when the Record of Rights 
was framed. ' 

Letters Patent Appeal against the decision 
of Mr. Justice Teunon,' dated. the 6th. 
January 192I, in Appeal from Appellate 
Decree No. 2319 of I919, against a decree: 
Subordinate Judge, Faridpur, 
dated the gth July 1919, modifying that. 
of the Munsif, Bhanga, datedthe 2nd. 


January 1919. ES 
Babu Gunada Charan Sen (with him 
Babu Janan Chanda Roy), for "he Appel- 
lant.—The defendant is the appellant. The: 
appeal arises out of a suit for arrears of 


rent and for enhancement on. the ground 


of rise in prices of staple food crops. The- 
First Court decreed the suit. On appeal 

the suit was dismissed. On appeal to this 

Court, Teunon, J., remanded thecase holding 

that the tenants are not entitled to the 

benefit of the présumption afising under 

section 50 of the Bengal Tenancy Act under 

section IIS of the Act. -We have been. 
recorded as occupancy ratyatsin the Record 

of Rights. There was no entry as to whether 

any rent was fixed:.ot not. The Record of 

Rights was published in 1914. The suit was: 
brought in 1918. I submit the view. taken 

by Teunon, J.. ds wrong. See Secretary 

of State for India in Council v. Kajimuddi 

(1), “Maharaja Radha Kishore Mantkya 

Bahadur v. Umed Ali (2). According to those- 
decisions the word "thereafter" in section: 
115, Bengal Tenancy Act, would mean any 

period subsequent to the publication of the. 
Record of Rights. 

Babu Surendra Chandra Sem (with him 
Bahus Hemendra Chandra Sen and Rajendra: 
Nath Bakhshi), for the- Respondents, was - 
not called upon to reply. 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent frem toe 


(1) 26 C. 617; 8-Ind. Dec. (N. $.):997. 
(2 12 C. W, N. 904, °, e. 
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judgment'of Mr. Justice Teünon in a suit 
for enhancement of rent. 

elt appears that a Record of Rights was 
published in r9r4 and an entry was made 


therein to the effect that the tenant-defend- . 
ant was a sayhitwan raiyat that is, an occu- . 
paucy ratyat. On the 30th January 1918 , 


the plaintiff-landlord instituted the present 


suit for enhancement of rent on the ground. 


of rise in the price of staple food crops. 
The defendant resisted the claim on the 


ground that he was a raiyat at fixed rate, . 


and in support of this allegation he invoked 


the aid of section 50 of the Bengal Tenancy. 


Act. His contention was negatived by the 
Primary Court and the claim for enhance- 
ment was allowed. Upon appeal the Sub- 
ordinate Judge held that the defendant was 
entitled to the benefit of the presumption 
mentioned in section 50 and disallowed the 
claim for enhancement. Upon appeal to 
this Court Mr. Justice Teunon has reversed 
the decision of the Subordinate Judge on 
the ground that under section 115 the tenant 
was not entitled to rely upon the presumption 
mentioned in section 50; in support of this 
view, reference has been made to the cases 
of Harihar Persad Bajpat v. Ajub Misty 
(3) and Muralidhar Aditya v. Radha Mohan 
Hazra Lou In the present appeal the 
view taken by Mr. Justice Teunon has been 
assailed, as contrary to the decisions in 
Secretary of State for India in Council v. 
Kajimuddi (x) and Maharaja Radha Kishore 
Manikya Bahadur v. Umed Ale (2). Weare ol 
opinion that section 115 was not correctly in- 
terpreted in the decisions mentioned, which 
are in conflict with the principle of the de- 
cision of the Full Bench in, Pirtht Chand Lal 
Chowdhury v. Sheika Busarat Ali (5). 
‘Section x15 provides that when . the -par- 
ticulars mentioned in section 102, clause (b), 
have been recorded under Chapter X of the 
Bengal Tenancy Actin respect of a tenancy, 
the presumption under section 50 shall not 
thereafter apply to that tenancy. On be- 
half of the appellant, reliance has been placed 
upon the dictum in the case of Secretary 
of State for India in. Council v. Kaytmuddi 
(1), that this section seems to contemplate 


> 
t a 


(3) 22 Ind. Cas, 604; 45 C. 930. 

(4) 51 Ind. Cas. 552.  . 

5) 3 Ind. Cas. 449: 37 C. 303 13 C. W.N. 1149; 
ro C, L. J. 343 (F, B.) i < 


a case in which a raiyat is seeking to get 
the benefit of the presumption for a period 
subsequent to the time when the Record 
of Rights was framed. We are unable to 
accept this interpretation of the scope of 
section II5. "The expression “thereafter” 
in that section clearly signifies "after the 
particulars have been finally recorded after 
recourse to all the provisions contained in 
Chapter X for the attainment of finality in 
this respect." This was the view adopted by 
the Full Bench in the case of Pirthi Chand 
Lal Chowdhury v. Sheikh Basarat AM (3), ` 
where it was ruled that section 115 did not 
exclude the application of the presumption 
when the particulars had been recorded 
under Chapter X and it was found necessary 
still to have recourse to the procedure pre- 
scribed by one or other of the sections in 
that Chapter. Thecase before us, however, 
is of an entirely different description. Here 
the record was finally published in r9r4. 
The tenant might have, but did not, come 
within the prescribed time to get the record 
altered by recourse to óne or other of the 
provisions of Chapter X. The result was 
that the record became final. A suit has 
now been instituted for enhancement of 
rent. This is not a suit instituted under 
Chapter X of the Bengal Tenancy Act, 
Consequently, in such a suit the tenant is 
not entitled to the benefit of the presump- 
tion under section 50. The entry which 
was made in this case under section 102 (b) 
was that the tenant belonged to the class 
of occupancy vatyats; in other words, that 
he was not a raiyat holding at a fixed rate. 
His rent was consequently liable to enhance- 
ment in aecordance with the provisions. of 
the Bengal Tenancy Act. The landlord 
claims to enhance the rent of the tenant. 
The tenant sets up the defence, that he is a 
ratyat holding at a fixed rate; and in support 
of this contention he relies upon the presump- 
tion mentioned in section 50. The presump- 
tion is- excluded by the express terms of 
section 115 and is of no avail to him. In 
these circumstances, Mr. Justice Teunon has 
correctly held that the judgment of the 
Subordinate Judge which was based, upon 
the presumption under section 50 cannot 
be supported and that the case must be 
remanded for re-consideration from% this 
standpoint. We are of opinion that 
this view is in accordance with the decision 
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in. Bamandas Bidyasagar v. Sadhu Majhi 
(6), where the judgment of Mr. Justice 
/feunon now under appeal was referred to 
with approval. 


. The result is that the judgment of Mr. 


Justice Teunon is affirmed and this appeal 
dismissed with costs. ; 


B. N., - Appeal dismissed. 


: (6) Ga Ind, Cas. 445; 26 C. W, N. 045. 
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CALCUTTA HIGH COURT. 
Civi, RULE No. 763 OF 1920. 

Po June 21, 1921. 
: "Presedi—Mzr. Justice Richardson. 
GHISU LAL AGARWALLA AND: ANOTHER 
n —PETITIONERS 
SH VEFSUS 
TODERMALL AGARWALLA AND OTHERS 
y —-OPPOSITE PARTIES. 
: Clvil Procedure Code (Ae V of 1908), ss. 73, 
115, Q. XXXVIII—Raleable distribution— 
s Assets held Court, meaning of— Assets 
realised by aitachment before judgment, whether 
Íncluded— Revision. 
' The words ‘‘ assets held by a Court " in the wide 
language of section 73 of the Civil Procedure Code 
apply to any assets in the possession of the Court 
and at the disposal of the Court for the purpose 
of satisfying a decree against a judgment- 
debtor, and include assets which may not strictly 
speaking have been realised in process of execu- 
tion, but were realised by a process in the nature 
of an anticipatory execution under O. XX XVIII of 
the Civil Procedure Code. [p 540, col. 14) | 

As the Civil Procedure Code confers no right of 
appeal against an order of the Execution Court 


disallowing an application for rateable distribu- 


Hon of assets under section 73, the practice of the 
High Court is to deal with such cases under the 
powers conferred by section 115 of the Code. [p. 
541, Col. 1.] ; 

. Rule against an order of the Munsif, 
Dhubri. ! 

Babu Girija Prasanna Sanyal, for the 
Petitioners. l 
 "Babu Bhupendra Kumar Ghose, for the 
Opposite Party. l | 

JUDGMENT.—This Rule raises a question 
under section 73 of the Civil Procedure Code. 

On the 7th August 1920 the petitioner 
filedàan application for,thejexecution of 
a decree for money which he had obtained 
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against Hazarimul Toddi, the opposite 
party No. 3, referred to hereafter as the 
judgment-debtor. 

Meanwhile, in another suit brought against 
the judgment-debtor by the opposite party 
Nos. I and 2, certain property belonging to 
him had, under O. XXXVIII, been attached 
before judgment and then released on the 
petitioner furnishing security for the sum 
of Rs. 250, representing the amount of the 
claim in the suit and costs. Two persons 
stood as sureties for the judgment-debtor 
for the payment of that amount. ^ . “> 

On. the 3oth July 1920 the opposite 
parties Nos. I, and 2 obtained a decree. 
On the 4th August they applied for execution 
and on the 7th August 1920 the sureties 
deposited the amount of Rs. 250 in Court: 

The petitioner's application for execution 
was also made on the 7th August, as I have 
said. The Munsif says that the application 
was made just before the money was paid 
in, or, in other words, before the receipt 
fo the assets by the Court. ` 

The question which arises is, whether 
the sum so deposited is "assets held by 
a Court” within the meaning of section 73 
and, therefore, liableto be rateably distribut- 
ed under that section. The learned Munsif 
answered this question ‘in the négative and 
refused the petitioner’s application for rate- 
able distribution. The order is dated the 
18th August 1920. On the 28th September 
1920 the amount deposited was paid out 
to the opposite parties Nos. 1 and 2 on the 
condition that they would refund the amotint 
in the event of the order rejecting the peti- 
tioner’s application for rateable distribution 
being. reversed by the High Court. The 
petitioner obtained this Rule on 19th No- 
vember 1920 on the re-opening of the Court 
after the long vacation, 

The effect of section 73 of the Code has 
been considered in more than one case, In 
Hari Saha v. Faizlar Rahman (x) Stephen, 
J., and D. Chatterjee, J., held that money 
paid into Court under O. X XI, r. 89, for the 
purpose of setting aside a sale in execution 
could not be rateably distributed inasmuch 
as the Rule expressly requires the deposit 
to be made for payment to the purcheser 


and the decree-holder. The learned Judges, 


(x) 18 Ind. Cas. 839; 40 C. 619; 17 C, W. N, 
636; 18 C. I. J. r44* 19 C. W. N. 1125. l 
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however, took cccasion to observe that the 
Scope of section 73 was far wider than that 
of the corresponding provision contained 
in section 295 of the old Code. ` 

The learned Pleader for the opposite 
parties Nos. X and 2. has relied on the deci- 
sion of thé Bombay High Court in Sorabjt 
Coovarji v. Kala Raghunath (2), where it 
was held that property. having been attached 
in execution of a decree, money paid in 
under O. XXI, r. 55, for the purpose of re- 
moving the attachment by satisfying the 
decree was not subject to rateable distri- 
bution. The learned Judges were of opinion 
that section. 73 was only applicable to 
‘assets held in the process of execution." 

For the petitioner reference was made 
to Thiraviyam Pillai v. Lakshmana Pillar 
(3. There a judgment-debtor had been 
aüthorized under O. XXI, r. 83 to make 
a private alienation of .property attached 
in execution of a decree and had paid in 
the money. under that Rule to satisfy the 
decree. The Court aliowed rateable dis- 
tribution and Seshagiri Aiyar, J., speaking 
for himself and Napier, J., said, this;—''À 
significant chánge has been made in the 
language of section 73 of the present Civil 
Procedure Code. In the old Code, the words 
were ‘whenever assets are realized by sale 
or otherwise in execution of the decree.’ 
In thé present Code, the words are “where 
assets are held by a Court.” The change 
was apparently intended to set at rest the 
question whether the word realization should 
not be restricted to what is paid in by virtue 
of process taken in execution; but appa: ently 
the Legislature has not succeeded in the 
object. 'There cán be no- question that the 


language of the present Code is wide enough, 


to covet cases where monies are in the hands 
of the Court by whatever process the same 
"has been realized. ` It is true that the learned 
Judges of the Bombay High Court hold 
‘that, even under the new Code; the monev 
to be held by the Court must have reached 
its hands iri executión." The learned Judges 
then teferréd to tlie case of Sorabj? Coovarji 
v. Kala Raghunath (2) and another case 


(2) 12 Ind. Cas. 911; 36 B. 156; 13 Bem. 
L. R: 1193. . 
| C i 7 Ind. Cas; 538 ; AT M, 616 i 35 M. L. Jis 
150; (1918) M, W. N. Sai 
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and continued:—''It is not fiecessary- tà 
express an opinion on this question as we 
are of opinion that when permission is granted 
under O. XXI, r. 83 to raise money by private 
alienation the money is paid under a pend- 
ing execution application’. 


The Bombay ruling, therefore, was: dis- 
tinguished rather than dissented from but 
the view which the Court was dispósed to 
take is sufficiently indicated by the obser- 
vations which I have quoted and by the 
further observations which occur later in 
the judgment. “The policy of the Legis- 
lature,” it was: said, “seems to be to bring 
all monies realized at least in process of 
execution to the hotchpot to be shared by 
all the, decree-holders. It is analogous to 
distribution on an insolvency." Then, aftér 
referring to O. XXI, r. 72, where section 
73 is expressly mentioned, the judgment 
goes on:—""The intention of tbe Legislature 
is to afford every creditor equalopportunities 
of obtaining a rateable advantage in the. 
available assets of the judgment-creditor." 

These observations encourage me to adopt 
what I regard as the natural interpretation 
of the wide language of section 73. I see no 
reason why the words “assets held by a 
Court” should receive a narrow or limited 
construction, or, speaking generally and 
apart from any express provision appli- 
cable to a particular case, why the words 
should not apply to any assets in the pos- 
session of the Court and at the disposal of 
the Court for the purpose of satisfying a 
decree obtained against a judgment-debtor. 

The assets ir question in the present 
case may not, strictly speaking, have been 
realized in process of execution, but they 
were realized by a process in the nature 
of an anticipatory execution. O. XXXVIII, 
r.7,Stetesin terms that “save es other- 
wise expressly provided the attachment 

(before judgment) shall be made: in thé 
manner provided for the attachment of 
property in execution of a decree." Order 
AX XVIII, 7. 10, shows that, the Legislature 
did not intend that attachment before 
judgment should restrict the.rights-of per- 
sons holding decrees against the defendant. 

The result is that, in my, opinion, the learn- 
ed-Munsif erred ‘in refusing to allow rateable 
distribution-in respect of the money Jeitz 
in question; s^ >- as NUN 
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I have considered whether this is a case 
-in which I ought to interfere under section 
.II5 of the Code. The Rule was obtained 
on the footing that the learned Munsit 
declined to exercise a jurisdiction vested 
.in him. The Code confers no right of appeal 
from the Munsifs order and it has been 
pointed out at the Bar that the practice 
.of-this Court has been to deal with cases 
such as the present under the powers con- 
ferred by section 115. I am not, therefore, 
in any way initiating a new practice when 
I reverse the order of the learned Munsif 
and substitute therefor an order that the 
application for rateable distribution should 
be allowed and the case sent back to the 
Munsif for the purpose of doing what further 
may be necessary. It maybethat if the 
money had been paid off to the opposite 
parties Nos. 1 and 2 without any undertaking 
on their part to refund it in whole or in 
part, I should not have l 
as they gave the undertaking and as I am 
told that the property which was attached 
before judgment is not now available, I 
have the less hestitation in making the 
Rule absolute in the sense I have indicated, 
The parties will bear their own costs. 
Rule made absoiuts. 
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CALCUTTA HIGH COURT, 
Crv Rowe No. 417 OF 1021, 
November 24, 1921. 
Present:—Mr Justice Cuming. 
HARI CHARAN ROY CHAUDHURI 
AND OTHERS—PETITIONERS . 

, YENSUS i : - 
BIRENDRA NATH SAHA AND OTHERS-— 
OPPOSITE PARTY. 

Cin Procedure Code (Act V of 1908), s. 73— 
Civil Procedure Code ( Act X I V cf 1882), s. 295— 
Rateable distribution —'' Assets," meaning of— 


Voluntary deposit by judegment-deblor to prevent 
sale, tf included. l 


The term “assets” in section 73 of the Civil 
Proceduré Code includes any assets held by the 
Court irrespective of the manner in which they 
came into its possession, A sum voluntarily 
deposited by a judgment-debtor to prevent.a sale 
of his property in execution is within the meaning 
of the term. In this respect the scope of the 
section has been deliberately enlarged in comparison 
with the corresponding section 295 of the Code 
of 1882. [0. 542, col. z.] 

Rule against an order of the Munsif, First 
Court, Nabinagar, dated 16th March gel. 


Babu Upendra Kumar Roy, for the 
Petitioners. Es 
Babus Jyotish Chandra Guha and Susil 
Kumar Roy, for the Opposite Party. 
“ JUDGMENT.—The facts of this case are 
as follows:—The present petitioner obtained 
a decree for Rs. 286-3-9 against oppo- 
site party Nos. 4 and 5. On 2nd September 
1920 in Execution Case No. 1203 they applied 
for execution of the decree and attached 
certain immoveable properties:of the judg- 
ment-debtor. The gth Match 1921 was fixed 
for the sale. On the -day of sale- the 
judgment-debtor -deposited the entire de- 
cretal amount in Court and the sale there-. 
fore did not take place. Meantime, on 3rd 
Hebruaty 102I, opposite party Nos. 1-3 
aad taken out execution of another -decree 
and claimed to share rateably in the assets 
which would be realised by the sale in Exe- 
cution Case No. 1203. - êh 
The Court, in spite of the’ objection of 
the petitioner, allowed the opposite -party 
Nos. I-3 to share rateably. im" the amount 
deposited in- Court in Execution Case No. 
1203. 
Against this order the petitioners, the 
decree‘hoiders in Execution Case ‘No. 1203, 
have now moved this Court, ,.. | - 
Their contention is: that, the, expiession 


| ^ ‘assets’-in section’ 73 ‘of the. Civil Procedure 
BAe oye "Ze rod d pom EE SS d E E 
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Code means assets realized by sale or othet- 
wise in execution of the decree and that 
it does not include money brought volun- 
tarily into Court. 

The other party contend that it is im- 
material how the money was brought into 
Court. They point out that the wording 
of the present section differs materially 
from the wording of the former section 
uuder the former Code, viz., section 295. 

Now the expression used in section 73 
of the present Code is "assets, held by the 
Court." In the former Code the expression 
used is "assets realized by sale or otherwise 
in execution of the decree." There 1s no 
direct ruling on the point in this Court since 
the amendment of the Code. 

I will briefly note the cases cited by the 
petitioners, 

The case of Sorabji Coovarji v. Kala Raghu- 
nath (x) undoubtedly supports his contention. 
In that case their Lordships held that “assets 
‘meant assets held in the process of execu- 
tion and that monies paid into Court under 
O. XXI, r. 55 were not assets held by the 
Court within the meaning of section 73. 

The Madras High Court in [Thtraviyam 
Pillai v. Lakshmana Pillai GU appears, 
however, to have taken the contrary view. 

. l have been referred by the petitioner 
tothecaseof Hart Saha v. Faizlar Rahman 
(3), as supporting his case. | 

But the, facts of that case are different. 
In that case the property had been sold 
and money was deposited undergO. XXI, 
r. 89, and the sale set aside. As far as I can 
see, therefore, there is no authority on the 
point in this Court. — 

Now, comparing section 73 of the present 
Code and section 295 of the former Code 
we find that the words “realized by sale 
or otherwise in execution of a decree" have 
been deliberately omitted and the expression 
now used is "assets held by the Court". l 
“ One can only conclude that the omission 
of the word “realized by sale or otherwise 
in execution"* was deliberate and that it 
was the intention of the Legislature that 
the term 'assets' should now include any 


(x) 12 Iud. Cas. 911; 36 B. 156; 13 Bom. L. R. 
1193. 

e 47 Ind. Cas. 5385 41 M. 616; 35 M. L. J. 1503 
(1918) M. W. N. 524. 

(3) 18 Ind. Cas. 8395 40 C. 619; 18 C. L. J. 1441 
x; C. W. N. 636; 19 C. W. N. 1125. 


Bois 


assets held by the Court irrespective of 
the manner in which they came into posses- 
sion of the Court. Thescope of the section 
has been deliberately enlarged. 

It has further been contended that the 
present application does not fall within. the 
scope of section 115, Civil Procedure Code. 
The learned Vakil contends that the Munsif 
has not committed any irregularity or exer- 
cised a jurisdiction not vested in him by 
law or failed to exercise a jurisdiction vested 
in him. 

This contention seems well-founded. The 
learned Munsif has, even if the contentions 
of the petitioner were well-founded, commit- 
ted only an error of law. 

That would be no ground for the Court 
to exercise its powers of revision under 
section 115, Civil Procedure Code. 

The Rule must be discharged with costs. 
Hearing-fee one gold mohur. l 

B. N. Rule discharged, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 249 
OF 10910. 
May 20, 1921. 

. Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Buckland. 
DINANATH MAHISH AND OTHERS— 
PLAINTIFFS—APPELLANTS 
Versus 
NABAKUMAR HAJRA AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Morigage—Divisibihiy—- Test—Mortzagor and 
morlgagee, vights  of—BMorigage-decree—Sale of 
movigazed property—Purchase by decree-holdes— 
Decree for re-conveyance. 

A mortgage contract is indivisible and it is the 
right equally of the mortgagor and the mortgagee 
to keep it indivisible. [p. 545, col. x.] 
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The general rule is that a mortgagee cannot 
be required at the instance of a purchaser of part 
of the premises to apportion his mortgage-debt 
among the several parts into which the property 
has been divided aud to look to each only for its 
proportionate share, uuless circumstances have 
happened, the effect of which, in fact or in law, 
is to create a severance of the security. But 
an apportionment will be directed in exceptional 
‘cases, such as where it is necessary for the benefit 
of one who has taken a part of the property under 
necessity and for the protectionof his own interest,or 
where the mortgagee himself has become the owner 
of a part of the equity of redemption, or where by 
his own conduct, there has been a break up of the 
entire security. The test to be applied in each 
case is, whether there has been a severance of the 
security at the instance or with the consent of 
the mortgagee, and an apportionment will not be 
fixed upon the mortgagee unless special equitable 
considerations areestablished. [p. 545, col. 1.] 

Although, as a general rule, so long asa sale 
under a mortgage-decree stands, the right to 
redeem is extinguished, where the purchase at 
the execution sale is made by the decree-holder 
and not by a stranger, the Court may grant a 
decree for re-conyeyance to the mortgagor. [p. 546, 
cols. 1 & 2.] 

. A mortgage-decree against several mortgagors 
specified the amount payable by each of them 
which was recoverable in the first instance from 
their properties granted by way of mortgage and 
if' the mortgage-debt was not satisfied in the 
manner indicated, the balance due wasrecoverable 
from the mortgaged properties as a whole. Some 
of the mortgagors brought a suit for partial 
redemption by payment of proportionate shares 
of the mortgage dues and for incidental reliefs. 
During the pendency of thelitigation the mortgaged 
properties were sold in execution , in partial 
satisfaction ofthe decree and were purchased by. 
the decree-holder : 7 

- Held, (x) that by the decree the joint liability of 
the mortgagors was not entirely transferred into a, 
several liability and the plaintiffs were not 
entitled to claim partial redemption on the 
terms of the decree; [p. 546, col. r.] 

(2) that the Court could grant a decree for 
re-conveyance to the plaintiffs such decree to 
cover riot merely the  mortgage-decree in so 
far asit was still unexecuted but also the mortgaged 
properties which had been purchased by the 
i em in part satisfaction thereof. Ip. 546, 
col 2.] 


Appealagainst a decree of the Officiating 
Subordinate Judge, Midnapur, dated 14th 


July 1919. 


" Babus Brojo Lal Chakrabarti and Santimoy 
Majumdar, for the Appellants. 

^ Babus Dwarka Nath Chakrabarti, Karuna- 
moy Bose, Bimala Charn Deb and 
Pramatha, Nath Bandcpadhya for Babu 
Rama Prosad Mookerjee, for the Respond- 
ents. 
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Babu Sib Chandra Palt, for the minor 
Respondent, 
JUDGMENT. 

Mookerjee, J.—This is an appeal by 
the plaintiffs in a suit instituted by them 
for declaration that a mortgage-decree is 
not fit for execution, for partial redemption 
by payment of proportionate shares of the 
mortgage dues and for incidental reliefs. 
The events which have led up to this liti- 
gation are not in controversy and may be 
briefly stated. On the 9th February 1907 
Rani Mrinalini, wife of Raja Narendra Lal 
Khan of Narajole, obtained a consent 
decree in a mortgage suit against the plaint- 
iffs. There were various proceedings in execu- 
tion which need not be recitedfor our pre- 
sent purpose. On the 15th February 19015 
Nagendra Bala Dasi, the second defendant 
in this suit, applied to the Execution Court 
to have her name substituted in the place 
of the decree-holder, on the allegation that 
she had taken an assignment of the decree 
on the 7th February 1915. On the 2oth 
February Tore the original decree-holder 
intimated to the Court that she had trans- 
ferred the decree and had no objection to 
the grant of the application. The judgment- 
debtors took time to put in objections, but 
as they did not enter appearance on the day 
fixed, the name of the assignee was duly 
substituted and execution was directed to 
proceed at her instance. Four of the judg- 
ment-debtors, who were plaintiffs in the 
present litigation, subsequently applied to 
the Court to re-consider the matter, and their 
application was granted. Thereupon they 
lodged an objection to the effect that the 
applicant had not really taken an assign- 
ment of the decree, but that her husband, 
Babu Naba Kumar Hajra, who was the 
Pleader for the judgment-debtors in the 
execution case was the purchaser of the 
decree and had put forward his wife as the 
ostensible transferee. The Subordinate 
Judge then proceeded to determine the 
question, whether Nagendra Bala Dasi or 
Babu Naba Kumar Hajra had taken an 
assignment of the decree and came to the 
conclusion that the Pleader had purchased 
the decree with his own money. 'The Sub- 
ordinate Judge also found that the assign- 
ment had been taken for Rs; 11,500 while 
a much larger sum was due under the decree. 
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‘The Subordinate Judge, however, held that 
as the Pleader stood in a fiduciary relation 
to his clients, the purchase of the decree 
by him operated in equity as a satisfaction 
of the decree‘and consequently a discharge 
of the judgment-debt. Nagendra Bala 
Dasi thereupon appealed to this Court and 
‘assailed the. decision of the Subordinate 
Judge substantially on two grounds, namely, 
first, that the evidence did not establish 
that she was not the real purchaser of the 
decree, assuming that the question could 
be properly raised in execution proceedings, 
and, secondly, that the decree could not 
be treated as completely extinguished even 
if it should be found that her husband 
had made the purchase with his own money. 
Upon the.first point, this Court held that 
as the Pleader was not and could not be 
à party to the execution proceedings, no 
question could be decided as between him 
and his wife as to who was the. beneficial 
owner of the decree. Upon the second point, 
the Court held that even if it were assumed 
(though not decided) that the Pleader had 
taken an assignment of the decree, the decree 
cotild not be deemed as entirely extinguished 
and the judgment-debtois treated as fully 
discharged: Nagendra Bala Dassi v. Debendra 
Nath (1). The Court thereupon set aside the 
order of the Subordinate Judge and declared 
that the assignee Nagendra Bala” Dasi 
would be competent to ‘proceed with the 
execution of the decree, Che execution pro- 
ceeding to stand revived for that purpose. 
The Court however added a direction that 
no steps be taken in execution till the Ist 
January 1918, so that the judgment-debtors 
might have ample time to institute, if they 
should be so advised, a suit’again the assignee 
of the decree and her husband with a view 
to obtain a transfer of the decree in their 
own favour, on proof of the allegations 
they had made' and upon payment of such 
sum as the Court might determine, on the 
principle that the Pleader held the decree 
assigned to him in trust for his clients and 
if called upon’ by his clients to do'so, was 
bound to assign the decree to them upon 
equitable terms. ` The litigation which has 
culminated in this appeal was then commenc- 
ed: on the 22nd’ December 1917, not with 


(1) 44 Ind, Cas, 131 27. C. In J. 388; 22 C, W. 
N. 491. ; 
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a view to obtain a transfer of the decree 
upon.equitable terms, but. for partial re- 
demption upon payment of proportionate 
amounts to the real.assignee of the decree. 
In view of the frame of the suit,.it ` became 
manifestly impossible for the plaintiffs to 
obtain a stay of the execution proceedings 
during the pendency of the litigation. The 
event which might have been anticipated 
happened; the mortgaged properties were ` 
sold in execution and were purchased. by the 
assignee of the decree on the 18th February 
1918; the sale was duly confirmed on the 
28th. September 1918, and thereupon pos- 
session was delivered on the 28th November 
1918. The Subordinate Judge came to 
the conclusion on the evidence that the 
assignment of the decree was taken in reality 
by the Pleader and not by his wife, both 
of whom were joined as defendants to the 
suit. The Subordinate Judge also held 
that the plaintiffs were entitled. to take an 
assingment of the decree on payment of 
Rs. 13,750 with price of stamps and regis- 
tration costs within one month from the 
date of judgment. This decree was made 
on the 14th July 1919, andit was apparently 
overlooked that, during the pendency of 
the suit, the decree had already been exe. 
cuted and the hypothecated properties pur- 
chased by the assignee of the decree. On 
the present appeal by the plaintiffs, four 
of the judgment-debtors under the decree, 
it has been argued that they were éntitled 
to redeem on payment of a proportionate 
of the judgment debt and that in any view 
the entire amount due under the decree 
has been over-estimated. 


The claim for partial redemption is based 
substantially on the ground that the decree 
under execution makes the judgment-deb- 
tors severally liable for specified sums and: 
constitutes in essence an aggregate of sepa- 
rate decree written on the same sheet of 
paper. This view of thé nature of the de- 
cree is clearly ‘erroneous. No doubt, the 
decree specifies the amount payable by 
each set of judgment-debtors, which is re- 
coverable in'the first instance from their 
properties granted by way of mortgage; 
at the same time, the decree provides that 
if the mortgage-debt is not satisfied in tliis 
manner, the balance due is -recoverable 
from the mortgáged properties as a whole, 
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Consequently, the joint liability of the mort- 
gagors is not entirely- transformed into a 


-several liability. In such circumstances, 


the principle applies that a mortgage 
contract is indivisible and it is the right 
equally of the mortgagor and the mortgagee 
to keep it indivisible. As pointed out in 
Debendra Nath Sen v. Mirza Abdul Samed (2), 
the general rule is that a mortgagee cannot 
be- required at the instance of a purchaser 
of part of the premises to apportion his 
mortgage-debt among the several parts ‘into 
which the property has been divided and 
to look to each only: for its proportionate 
share, unless circumstances have happened 
the effect of which, in-fact or in law, is to 
create a severance of the security. But 
an apportionment will be directed in excep- 
tional cases; such as, where it is necessary 
for the benefit of one who has taken a part 
of the property under necessity and for 
the protection of his own interest, or where 
the mortgagee himself has been the owner 
of a part of the equity of redemption, or 
where by his own conduct, there has been 


“a break up- of the entire security. The 


test to be applied in each case is, whether 
there has: been a severance of the security 
at the instance or with the consent of the 
mortgagee, and an apportionment will not 
be forced upon the mortgagee unless special 
equitable considerations are established. The 
same principle was affirmed and applied 
in -Midnapur Zemindary Co, v. Abinash 
Chundra Mitra (3) and Jet Prosad v. 
Rat Gunga Prosad Singh ‘Bahadur (4). 
Illustrations of cases in which partial re- 
demption was allowed will be found in 
Ganeshi Lal v. Charan Singh(5), and Rathna 
Mudah v. Perumal Reddy (6). On the 
other hand, the casés of Sanwale Singh v. 
Ganesht Lat (7), Venkatasubba Reddy v. 
Bagiammal (8), furnish instances where 


(2) x Ind. Cas. 264; 10 C. In J. 150. 
(3) 50 Ind. Cas. 790; 29 C. L. J. 297; 23 C. W. 
N. 308. 
) 3 Ind. Cas. 31x; 14 C. W. N. 165. 
5) 19 Ind. Cas. 614; 35 A. 247; ITA. L. J. 280. 
6) 17 Ind. Cas. 837; 38 M. 310; 12 M. L, T. 
484; (1912) M. W. N. 1108; 23 M, L. J. 576. 
ul 20 Ind. Cas. 41; 35 A. 441; 11 À. L. J. 630. 
8) 29 Ind. Cas. 113; 30 M. 419; 2 L. W. 469; 
(z915) M. W. N. 339; 17 M. L. T. 411; 29 M. L. J. 
319. 
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partial redemption was not' allowed. We 
are clearly of opinion that. the terms. of 
the decree in the present case attract.the 
operation of the general rule enunciated in 
Hara Kumari Chowdhurani-v., Eastern Mort- 
gage and Agency Co., Lid. (9),. and Hakim 
Lal v. Ram Lal (xo), namely, that a mort- 
gagee cannot be required at the instance 
of a holder of a fragment of the equity 
of redemption to apportion his mortgage- 
debt among the several parts into. which 
the. property is divided and to look to each 
only for the proportionate share of the debt, 
This rule bas full operation, unless. specia] 
circumstances have effected a. severance 
of the security.. The view .we take is sup- 
ported by the decision of the Judicial. Com- 
mitee in Yadalli Beg. v.. Tuka Ram 
(ii) where Viscount: Haldane: observed as 
follows: — ot aaa 
“The only question that arises is whether 
they are entitled to redeem the whole of 
the nine fields, or only the field conveyed 
to them subject to the mortgage over the 
whole. According to the English Law, the 
respondents would have been entitled .to 
redeem the mortgage in its entirety, subject 
only to the safeguarding of the. egual title 
to redeem of. ang other person who. bad a 
right of redemption, a point which. has not 
arisen so far in the present case. The res- 
pondents, being tránsferees of part of the 
security, by English Law, if it applied, would 
on the one hand be entitled to redeem the 
entire mortgage on the properties. generally 
and. correlatively could not compell the 
mortgagee to allow them to redeem their 
part by itself. This. would be so as the 
result of principle, unless something had. 
happened which extinguished the mortgage 
in whole or in part, such as an exercise of 
a power of sale originally conferred on the 
mortgagee by his security, or such conduct 
on the part of the transferees as would estop 
them from asserting what normally would 
have been their right. Nothing of this 
kind is alleged in the case'before their Lord- 
ships." "A m 


e L. J. 274- à E 
L 4 = OG 
. 5351 47. I, Ay 207525 C. W, N 
N. 369; a - 95; 20 Ma 
2 U, P. L. R. (B.C. 123; 16 N. T4. R5 
.W.503;a2 Bom L.R. 131; 48 C. i22 
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' . We hold accordingly that the plaintiffs 
are not entitled tó claim partial redemption 
on the terms of the decree and in the events 
. which have happened. But it was faintly 
urged that the claim for partial redemption 
could be supported, as the.assignee of the 
decree had purchased the equity of redemp- 
tion in some. of the mortgaged properties 
at sales in execution .of rent-decrees. The 
facts on the record, however, do not support 
. this contention, and if there was any founda- 
tion for this argument, the relevant facts 
should have been. fully ‘brought out in the 
Court below. 
,, In the next place, as regards the amount 
payable for re-conveyance, we see no reason 
„to question the correctness of the conclusion 
-of the Subordinate Judge. 

Finally, as regards the form of the device 
for re-conveyance,;itis plain that the Court 
below should not have ignored the event 
which had happened during the pendency 
of the litigation, namely, the sale in execu- 
tion of the mortgage-decree and the pur- 
chase of the mortgaged properties by the 
assignee of the decree: Ram Ratan Sahu v. 
Mohant Saku (12), Rat Charan Mandal-v. 
Biswanath Mandel (13), Abdul Raheman 
"Vv. Sarafat Ali (14),-Rameswari Chowdhurani 
v. K. B. Dutt (x5),- Nur: Miah v. Ambica 
Singh (16), Gorokala’ Kanakatya v. Janar- 
dha  Padhat (17) . We must accordiugly 
consider how “far the plaintiffs may 
have beén affected by the execution sale. 
Now, the ordinarg rule unquestionably 

_is, as pointed out by Lord Moulton in Ganpat 
Lal v. Bindbasint Prashad Narayan Singh 
(18), that, so long as the sale under a 
mortgage-decree stands, the nghtto redeem 
is extinguished. This may at first sight 
seem to make it impossible for the plaintiffs 


" (12).6 C. L. T. 74i 1X C. W.N. 732. 

. (x3) 26 Ind. Cas. 410; 20 C. L. T. 107. 

Be 21 Ind. Cas. 896; 22 C. L. J. At2täe C. W., 
667. 


a 33 inl. Cas. 685; 23 C. L. J. 312. 
Me 44 Ind. Cas. 869; 44.C. 47; 20 C. W. N. 1099; 


L. 140. 
Su 8 Ind. Cas. 736; 36 M. 439; (roro) M. W. 
N. 841; 9 M. L. T. 64; 21 M, L. J. 3 

' (18) 56 Ind. Cas. 274747 I. A. Gen SS C. W. N. 
un 18 A. Jo Je 555; (1920) M.-W: N, 382; 12 L. 


59i 9i 49 M. 14. J. 108; 2 U. P, AN R. (P. C) Uu, 


e ML £s 3301 42 €. 924 (P, C.) 
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to obtain any relief, as they have never 
taken steps to have the sale vacated .by 
an appropriate proceeding in that behalf. 
The difficulty, however, is really not insuper- 
able, as the purchase at the execution-sale 
was made by the assignee of the decree 
and not by a stranger who would have 
stood in a position of special advantage, 
as pointed out by the Judicial Committee 
in Zain-ul-abdin Khan v. Muhammad 
Ashgar Ali Khan (19), and by this Court in 
Jan Ali v. Jan Alt Chowdhury (20) and 
Krishna Chandra Mandal v. - Jogendra 
Narain Roy (21). The Court may accordingly 
grant a decree for re-conveyance, such decree 
to covér not merely. the mortgage-decree 
in so far as it is still unexecuted but also 
the mortgaged properties which have been 
purchased by the assignee of the decree 
in part satisfaction thereof. 

The result is that the appeal is dismissed 
with costs and the decree of the Subordinate 
Judge affirmed with one variation, namely, 
that the decree, as also the mortgaged prop- 
erties purchased by the assignee in exe- 
cution, will be included in the conveyance 
and the plaintiffs will be allowed two months 
from the date of the decree of this Court 
to deposit.the amount mentioned in the 
jog of the Subordinate Judge. 

` Buckland, J.—I agree. 


Appeal dismissed; 


B.N. 
Decree‘varted. 


(x9) 15 I. A. 12; zo A. 166; 5 Sar P. C. J. 129; 
6 Ind. Dec. (N. S.) 112 (P. C). 

(20) 1 B. L. R. A. C, J. 55; to W. R, 154; 3 Mad. 
Jur. 474; 1 Ind. Dec. (N. S.) 158. 

(21) 27 Ind. Cas, 139) 2 20 d L. J. 462; 19 ©. W, 
N. 537. 
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RADHA KRISHNA SAHA V., KAMAL KAMINT, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 
2715 OF 1919, WITH RULE No. 28 OF 1920. 

February 15, 1922. 
Present:—Mr. Justice Greaves and Mr. 
Justice B. B. Ghose. 

RADHA KRISHNA SAHA AND OTHERS— 

^ — PLAINTIFFS—APPELLANTS 
versus | 
KAMAL KAMINI DEBYA AND OTHERS— 

DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. 
XLI, v. 23, order under— Absence of jurisdichon 
-— Appeal, "ON 

An Appellate Court has mno jurisdiction to 
reverse the decision and remand the case to a Trial 
Court under O. XLI, r. 23, of the Civil Procedure 
Code unless the case has been disposed of on a 
preliminary point. | 
. Where an Appellate Court purporting to act 
under O. XLI, r. 23 of the Civil Procedure Code 
remands a case to the Trial Court, an appeal lies 
against the order, even though under the 
particular circumstance of the case, the Court had 
no jurisdiction to proceed under that rule. 

Mani Mohan Mandal v. Ramtaran Mandal, 33 
Ind. Cas. 329; 43 C. 148, followed. 

Appeal against a decree of the 
Additional District Judge, Pabna, dated 
the 30th August IgIg, reversing that of 
the Subordinate Judge, Bogra, dated the 
30th January 1917. j -4 

Babus Mahendra Nath Ray and Surja 
Kumar Guha (for Babu Atul Chandra Gupta), 
for the Appellants. . 

' Babus Ram, Chunder Mozwmdar, Brij 
‘Mohan Mojumdar, Bijan Kumar Mookerjee 
and Amulya Krishna Bhattacharjee, for the 


Respondents. 


JUDGMENT.—The plaintiffs are the 
appellants in this appeal and are also the 
petitioners: in the Rule. The plaintiffs 
sued to establish their title to and for 
récovery of a certain fishery. The First 
Court decreed the suit. The Second Court 





held that the case had not been properly’ 


dealt with and modified one of the issues 
that had been settled by the learned Judge. 
in the First Court and directed that the case 
should be tried de novo on the modified 
issue. ` 
thís:—'"The appeal is allowed and the decree 
of the lower Court is reversed. The suit 
is remanded for a de novo trial of the suit 
on amendment of Issue No. 6 as mentioned 
abave. The lower Court is directed to 
te-admit the suit under its original number 


INDIAN CASES; . 


The order of the lower’ Court. is. 


EI? 


in the register of civil suits and to proceed 
to determine the suit, the evidence recorded 
during the original trial to be evidenced 
during the trial after remand. The parties 
to be at liberty to-adduce new evidence 
in support of their respective cases." 

A preliminary objection was taken on 
behalf of the respondents that this was a 
remand not under the provisions of O. XLI, 
r. 23, of the Code, but that it was a remand 
under the inherent jurisdiction of the Court 
under the provisions of section Cor of the 
Civil Procedure Code and that no appeal lies, 
Order. XLI, r. 23, provides that where the. 
Court from whose dectee an appealis preferred 
has disposed of the suit upon a preliminary 
point and the decree is reversed in appeals 
the Appellate Court may, if it thinks fit, by 
order remand the case and may further 
direct what issue or issues shall be tried. 
It was urged before us on behalf of the res- 
pondents that, notwithstanding the terms 
of the order of the lower Court, this was 
not an order under the provisions of O. XLI, 
1. 23, as the First Court has not disposed 
of the case upon a preliminary point. Both 
the learned Vakils for the appellants and 
respondents agree that the provisions of 
O. XLI, r. 25, do not apply as, clearly, the 
Order was not made under the provisions 
of O. XLI, r. 25, and on behalf of the respon- 
dents it is said that as the remand was not. 
made under O. XLI, r. 23, which is an appeal-. 
able order it must, as I have already said, 
have been made under the provisions of 
section ISI, and we were referred to the 
Full Bench decision in the case of 
Abdul Karim Abu Ahmed Khan Ghaznavi 
v.Allahabad Bank, kid. (1), it being suggested 
that the decisions in both the cases . of 
Baseemati Debt v. Taritbasant Dassi - (2) 
and Prosunna Chandra v.: Botdya, Nath 
Mistry (3), must be taken to be in 
conflict with the Full Bench case, and it 
is said that in both those cases the attention ' 
of the Court was not drawn to the Full Bench- 
decision. It is further urged that the deci- 
sion in the case of Mani Mohan Mandal 
v. Ramtaran Mandal (4), must be taken to 


(1) 41 Ind. Cas. 598; 44 C. 929; 26 C. J. 494: 

ar C. W. N. 877. EG 
(2) 44 Ind. Cas, 416; 31 C. I. J. 3:4... 
(3) 56 Ind, Cas; 516; a1 C. L. J. 360; 24 C. W 

N. 708. EE 

(4) 33 Ind. Cas. 329; 43 C. 148. 


have been overruled by the Full Bench 
decision, although it does appear that that 
decision was expressly referred to in the 
Full Bench case and isnot stated to have 
been overruled. We think the learned 
Vakil for the respondents has read into the 
Full Bench case something more than it 
intended to decide and we think that all 
that it decides is that the power of remand 
is not limited to the cases described in O. 
XLI, 1. 23 orr. 25, but that the Court has 
an inherent power to.remand under section 
151, if it is necessary for the ends of justice. 
We think that the learned Judge intended 
to make his order under the provisions uf 
O. XLI, r. 23 of the Code although we agre 

that he had no jurisdiction under the cir- 
cumstances to make an order thereunder 
and consequently we think that we must 
reverse his decision as was done in the case 
of Mant Mohan Mandal v. Ramiaran Mandal 
(4). We accordingly set aside the Judge's 
decision and direct that the case be restored 
to his file and that he should’ proceed with 


the hearing of the appeal according to law. ' 


We desire to add that if it becomes necessary 
for him to exercise the powers vested in 
him under. the Code of Civil Procedure it 
will be open to him to proceed as he thinks 
fit under those powers but we think that 
he was wrong in making the order which 
he did and that, as Sir Lawrence Jenkins 
in the case of Mant Mohan Mandal v. Ram- 
taran Mandal (4) has said, the Judge had 
no authority both to reverse the decision 
of the Court below and to remand the case 
as he has done. 

The result is that this appeal succeeds 
and the order of remand by the learned 
District Judge is set aside; but we do not 
reverse the decision of the lower Appellate 
Court on the merits of the case nor do we 
express any opinion with regard to that 
decision. It will be open to the Judge to 
re-consider. the decision at which he has 
arrived if he thinks fit so to do; costs of 
this appeal*will abide the result. 

We make no order on the Rule as it is 
‘not necessary. 

Let the record be sent down as soon as 
Se decree is drawn up. 


P4 p Appeal EE Case remanded. 
No, order on the Rule. 
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CALCUTTA HIGH COURT, 
APPEAL FROM ORIGINAL DECREE No. 220 
|. OF IG2I. 
March 30, 1922. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. ` ` 
PULIN BEHARI DEYV- DEFENDANT 
No, I—ÀPPELLANT 
| ergi 
SATYA CHARAN DEY AND. 


ANOTHER— RESPONDENT. 

A dininisiration—Swi for accounts against exe- 
culor—LExecutor, claims by, determination of— 
Braud— Fraudulent decree, suit on— Defendant, 
remedy of-—Specific circumstances constituting fraud, 
averment of — Hindu Wiil—Maintenance of widow, 
provision for—Widow, whether restricted to rights 
under Hindu Law. 


Where in a suit for accounts against an executor 
the latter states that he is entitled to take 
out of the estate a certain sum of money 
due to him from the testator, the question 
should be investigated when accounts are taken 
by the Commissioner. The burden of proof on 
this point, however, will be entirely upon the. 
executor. He has also to prove that at the time 


he became executor, his claim against the estate ` 


of the testator had not already become barred. 
by limitation, fp. 550, col. 2.] 


When a decree which has been obtained by. 
fraud is sought to be used against a person, he is- 


entitled to show the true nature of the decree, 
notwithstanding tbe fact that he has not previously: 


taken steps for cancellation of the decree. But, 


where he was a party to the decree and the materials 
on the record show that he did subsequently act 


in accordance with the decree, he cannot be per-- 


mitted to challenge the decree unless he sets out: 
specifically the circumstances which constituted, 
the alleged fraud on him and on the Court. Lp. 
551, col 1.) 


A. direction in the Will of'a Hindu that a widow . 
of the testator will be maintained out of the estate ` 


and will have the right to reside in his house, 


is not a mere enunciation of the rights of main- : 


tenance and residence of the widow under the. 


Hindu Law. Under the terms of the Will and nct ` 


under the rules of Hindu Law, the widow is entitled. 
Ip. | 


to the right of maintenance and residence. 
551, coL r.] 


Appeal against the decree of the Sub-. 
dated 6th 


ordinate, Judge, 24-Parganas, 
June 1921. 


- 


-> 


Babus Sarat Chandra Rat Chamdinery" 


. und Manmatha Nath Ray, tor the ‘Appellant: 


Babüs Tratiakhya Nath Ghose, Bupendva- 
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Chandra Guha and Rama Prosad M ookerjee, 
for the Respondent. 

‘JUDGMENT.—This is an appeal by 
the first defendant in a suit for administra- 
tion, partition, accounts and incidental 
reliefs against an executor. Rakhal Chander 
Dey, the admitted owner of thesubject- 
matter of the litigation, died on the 31st 
July rigor. Two days before his death, 
he made a testamentary disposition of 
his properties. He appointed his eldest 
son Pulin Behart Dey as executor and 
directed that his second son, Sattya Charan 
Dey, at that time au infant, do become 
joint executor on attainment of majority. 
He left a widow, Thakomoni Dasi, the 
mother of Satya Charan Dey, and his 
three sisters. His first wife, the mother 
of Pulin Behari Dey, had died during his 
lifetime many years before. After the 
death of Rakhal Chandra Dey Probate was 
taken out by Pulin Behari Dey on the 15th 


July 1903. Satya Charan Dey attained ` 


majority on the 16th February 1917 and 
took out joint Probate on the 12th July 
IQI. On the 20th August 1918 he insti- 
tuted the present suit against his step-bro- 
ther Pulin Behari Dey and his mother 
Thakomoni Dasi who was joined as 
the second defendant. The object of 
the suit was to obtain from Pulin Behari 
Dey, who had acted as executor during 
his minority, accounts of the management 
of the estate. The plaintiff also asked 
for administration of the estate in 
accordance with the terms of the Will of 
‘his father. The suit lasted for three years 
and was not taken up for final disposal 
till the 16th June 1921. On that day the 
case was heard ex parte and a preliminary 
decree was made. That decree is now 
assailed by the first defendant substantially 
on four grounds, viz., first, that the pro- 
cedure adopted by the Subordinate Judge 
was unfair and made it impossible for 
the appellant to establish his defence 
‘before the Trial Court; secondly, that the 
‘order for accounts is unjust and incomplete; 
thirdly, that the Subordinate Judge should 
have held that the three properties men- 
‘tioned in the schedule to the plaint had 
‘been validly created debutter and were 
consequently not liable to be treated as 
secular properties capable of division ; and, 
fourthly, that the order for maintenance in 
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favour of the second defendant is contrary 
to the provisions of the Hindu Law. 

As regards the first point, it is plain that 
tne appellant has no substantial grievance. 
The plaint was lodged on the 20th August 
1918 and after the written statement had 
been filed, issues were framed on the 30th 
January 1919. The plaintiff was diligent 
and on the 15th April 1919 he made an 
application for the issue of a Commission 
for the examination of his mother. The 
writ was issued on the 30th April 1919 
and the examination was completed in due 
course. The first defendant, however, 
did not take any steps to summon 
his witnesses. It has been stated to us in 
justification of his conduct that, as the mat- 
tersin difference were referred to arbitra- 
tion, he believed in good faith that no steps 
in Court would be necessary. We find, how- 
ever, that the proceedings for arbitration 
which ultimately proved infructuous occu- 
pied the period between the rrth August 
1920 and the 2nd May 1921. It was not 
till a very late stage of thé suit, that is, - 
on the rst June 1921, that the first defend- 
ant made an application for examination 
of a lady Kishoreemoyee Dasi on 
commission. This application was grant- 
ed and a writ was issued in due course. 
Onthe r3th June however the first defend- 
ant appled for extention of time on the 
allegation that the lady had been taken ill 
and could not be examined or Commission. 
The Subordinate Judge refused this appli- 
cation for adjournmert on the ground 
that the defendant had nct takeh steps 
in time. A further application for adjourn- 
ment was made 6n the same day and was 
refused on the ground that it was frivolous. 
The Subordinate Judge further expressed 
the opinion that the case which had been 
pending for three years should be heard 
as early as practicable. On the next day, 
the case was taken up for disposal; the 
first defendant, though repeatedly called, 
did not appear. On behalf of the plaintiff 
witnesses were examined and the second 
defendant was also represented by her Plead- 
er. In our opinion, the conduct of the 


first defendant cannot possibly be justified. 


Even if we assume for a moment that time 
should have been allowed to examine the 
ladv on Commission, there is no conceivable 
reason why the first defendant should not 


= 
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have: appeared ‘to give evidence himself. 
There 1s also no explanation why he should 
not have instructed his Pleader to cross- 
examine. the witnesses produced by the 
plaintiff, particularly his uncle, Brojo Nath 


. Dey, who went to the box as a witness 


on:behalf of the plaintiff. There is no doubt, 
im our minds that the applications for ad- 
journment on the r3th June 1921 were not 
bona fide and were intended to prolong 
the proceedings.as far as practicable. The 
Subordinate Judge adopted the only course 
open to him in the circumstances, namely, 
to proceed with the trial of the.suit in the 


` absence of the first defendant. We hold 


accordingly that the first ground urged 


' by the appellant cannot be sustained. 


As regards the.second point, it has been 
urged that the order for accounts is defect- 
ive and that. the Court should have 
enunciated the principles which should 
regulate the taking of accounts from 
the appellant. In our opinion, there is 
no substance-in this contention. The first 


' defendant as executor had a threefold duty 


to perform, viz., to keep accounts, to deliver 
accounts and to vouch accounts after de- 
livery. If he has kept accounts, he should 
deliver them to the Commissioner and prove 
them in due course. When the accounts 
are duly proved questions may arise as to 
the measure of his liability. The principles 
which regulate the extent of liability of 
an executor are well known and will be 
found formulated in sections r46 and 147 


of the Probate and Administration Act. 


They are also explained by tbe Judicial 
Committee in the case of Aga: Mahomed 
Rohim Sherazee v. Meerta Aly Mahomed 
Shoostry (x) but it is plainly idle to discuss 
questions of law as to the measure of his 


. liability as an executor till the facts have 


been ascertained by the Court. 
. There is, however, one point urged before 
us on behalf of the appellant which deserves 


notice. The appellant has contended that 
in his written statement he stated that he 


was entitled to obtain out of the estate of 
his father the sale proceeds of the ornaments 
which belonged to his deceased mother and 
had been converted by his father into money. 
This question,in. our opinion, should be 


. investigated when accounts are taken by 


thé. Commmissioner. The point in fact 
> () 4W.R. P.C. 106. 
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raises the question of the extent of the 
assets received by him when he became 
executor to the estate of his father. The 
burden of proof on this point, however,. 
will lie entirely upon him. He has to es-. 
tablish at this distance of time that his 
mother did,in fact, possess ornaments, 
that those ornaments were converted by 
his father and that a certain sum of money 
was kept by his father as the sale proceeds | 
of those ornaments. He has,in addition, 
to prove that at the time he became exe- 
cutor his claim against the estate of his 
father on this basis had not already become 
barred by limitation. In other words, 
he has to prove that he was a creditor of 
the estate of his father at the time when 
he became executor and that he was conse- 
quently entitled to retain the amount due 
to him. We are of opinion that he should 
have an opportunity to prove his allegation 
in this respect before the Commissioner. 
The question will ultimately be decided 
by the Court on the report of the Com- 
missioner. 

As regards the third point, we are of opi- 
nion that theré is no substance in.it. It 
appears from the record that in 1902 a 
suit was instituted on behalf of the plaintiff 
by his mother on the Original Side of this 
Court for partition of the joint estate. 
To this suit, the first defendant was a 
party as also his uncle and other members 
of the family. 'The suit was ultimately 
decreed by consent of parties on the 
25th June 1906. The effect of the decree 
was to declare that the ailaged  debulter 
was fictitious. The appellant now contends 
that the debutier was real. His difficulty is 
the consent decree to which he was a party. 
No doubt, under section 44 of the Indian 
Evidence Act, as explained in thecases 
Nistarini Dass? v. Nundo Lall Bose (2) and 
Rajib Panda v. Lakhan Sendh Mahapatra (3) 
when a decree which has been obtained by 
fraudis sought to be used against a person, 
he is entitled to show the true nature of the 
decree notwithstanding the factthat he has 
not previously taken steps for cancellation of 
the decree. The appellant has not, however, 
specifically set out the details of the alleged 
fraud in his written statement. He was 

(2) 26 C. 891; 3 C. W. N. 670; 13 Iud. Dec. (N. $.) 
X17I. 

8. 3) 27 C. 11; 3 C. W. N. 660; 14 Ind. Dec. (N. S.) 
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a- party to the decree and .the materials 
on the record show that he did subsequently 
act in accordance with the decree. He 
cannot be permitted to challenge the decree 
unless he sets out specifically the circum- 
stances which constituted the alleged fraud 
on him and on the Court. 


He has not also stated when he first 


became aware of the alleged fraud. In 
these circumstances, it is impossible for us 
to hold that he is entitled to disregard the 
consent decree of the 25th June 1906 and 
to re-open in this litigation the question of 
the validity of the debutter. 
` As regards the fourth point, it is plain 
that the order for maintenance made by 
the Subordinate Judge is based upon a 
correct interpretation of the provisions of 
the Will of Rakhal Chandra Dey. The 
Will directs that the second wife of the 
testator Thakomoni will be maintained 
out of the estate and will have the right to 
reside in his house. This, in our opinion, 
is not a mere enunciation of the rights of 
maintenance and residence of the widow 
under the Hindu Law. Reference has been 
made to the decision of the Judicial Commit- 
tee in the case of  Hemangimi Dast 
v. Kedarnath Kundu Chowdhry (4) ; that 
case, however, is clearly distinguishable. 
In that case A died leaving a widow B, a 
son C by B and two sons D and E 
by a predeceased wife. C sued D and E 
for partition. Xach of the three sons 
"was entitled to take one third share. It 
was ruled that B was not entitled to share 
the one third alloted to her son C with him, 
as she had only one son: but she was en- 
titled to maintenance out of the one third 
alloted to her son C. Here the lady 
claims ‘maintenance under the terms of 
the Will as the widow of the deceased test- 
ator. She does not assert a right of main- 
tenance as against her step-son or even 
against her own son under the rules of 
Hindu Law. In our opinion, there is no 
room for controversy that the order for 
maintenance is proper and must be main- 
tained. 


Thé result is that, subject, to the direc- 


tion we have given as to the investigation 
by the Commissioner of the claim put for- 


"oO 16 I. A. i15: 16 C. 758; 13 Ind: Jur. 210; 5 
Ser, P. C. J 374; 8 Ind, Dec: (N. S.) 502 (P. 9. 
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ward by the appellant against the estate of 
his father on account of the alleged ornaments 
of his mother, the decree of the Subordi- 
nate Judge must stand confirmed and 
steps taken to carry out that decree as 
early as practicable. The appellant must 
pay the respondent the costs of this appeal. 
B.N, Case remanded. 
N. H, : 


CALCUTTA HIGH COURT. 
SMALL Cause Court RSFERENCE 
No. x OF 1922. 

. March 16, 1922. | 
Present:—Sirt Lancelot Sanderson, Kr., Chief 
Justice, and } ustice Sir Thomas 

Richardson, Kr. 

I. J. COHEN-—PLAINTIFF—APPELLANT | 

Versus | i 

G. DIAS—DEFENDANT—RESPONDENT. 

Calcutta Rent Act (I1 I B. C. of 1920), s. &— 
Standard rent fixed by Controller increased by Presi- 
dent of Tribunal— Notice, whether necessary. 

A notice under section 8 of the Calcutta Rent 
Act is not necessary when the standard rent as 
fixed by the Controller has been further increased 
by the President of the Calcutta Improvement 
Tribunal, the landlord having complied with the 
provisions of section 8 as tegards the increase 
allowed by the Controller. 

A certificate from the Controller is not necessary 
in order to entitle the landlord to recover the rent 
so increased by the President of the Tribunal. 

Per Richardson, jJ.—AS a standard rent 
certified by the Rent Controller under clause (1) 
of section 15 of the Caicu ta Rent Act may be 
revised by the President of the Tribunal under 
section 18 of the Act; it would not seem to be 
the intention of the Act that, after the President 
has given his decision under section 18, the Con- 
troller should have any power under clause (r) 
of section 15 to certify or rectify a standard rent, 
[p. 554,,col. I.] EN. 

Reference by the Chief. Judge 
Small Cause Court, Calcutta. 

Mr. F. S. R. Surita, for the Plaintiff. 


Mr, M. Ashraf Alt, fox the Respondent. 


JUDGMENT. 

Sanderson, C. J.— This is a Reference by 
the learned Chief Judge of the Court of Small 
Causes in Calcutta and, the facts which are 
material for this Reference are set out in 
the Reference, They are stated as follows: — 

“1, The plaintiff is the landlord of cer. 
tain premises in Calcutta known as Cohen 


of the 
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Mansions and the defendant is tenant of suit 

No. 8 thereof. 

*2, The monthly Rent was Rs. 75. 

; 3. The Rent Controller appointed under 
the Calcutta Rent Act, 1920, by his order 
dated 15th July- 1920, fixed the standard 
rent at Rs. 93-12. 

“4. Being dissatisfied with the said order 
the plaintiff, on the 24th August 1920, 
applied under section 18 of the said Act 
to the President of the Tribunal appointed 
under the Calcutta Improvement Act, for 
revision of the said order. 

“5. The decision of the President, dated 
the 11th February 1421, fixed the stand- 
ard rent at Rs, roo a month. 

“6. Yt is admitted that subsequent to, the 
Rent Controller's order the plaintiff complied 
with the provisions of section 8 of the Rent 
Act by serving on the defendant a notice 
in writing of his intention to increase, accom- 
panied by a certificate from the Controller 
fixing the standard rent at Rs. 93-12. 

_ 7, The increased rent has been paid by 
the defendant up to 30th June 1921. 

“8. The defendant did not appear in the 
‘revision proceedings before the President 
‘of the Tribunal. 

"9g. It is admitted the plaintiff gave no- 
‘tice in writing to the defendant of the fur- 
ther increase made on revision. The plain- 
tiff now claims to.be entitled to recover the 
difference between the standard rent 
fixed by the Controller and the revised 
‘standard rent fixed by the President of 
the Tribunal: 

*10.. The. defendant's contention is that 
the notice mentioned in paragraph 9 here- 
‘of not having been-accontpanied by a cer- 
tificate from the Controller this sum is irre- 
coverable under section 8 of the Rent Act." 
. The questions which are submitted to 
this Court are,— 

(x), Whether. notice-under section 8 of 
. the Rent-Act is necessary when the standard 
rent as fixed by the Controller has been 
further incteased. by. the President of. the 
Tribunal, the landlord having ‘complied 
with the provisions of section 8 as regards 
the increase’ allowed by the Controller. 

(2) If so, whether the said notice should 
be accompanied by a certificate from the 
‘Controller in order to entitle the landlord to 


 . recover rent so increased by the President 


of the Tribunal, 
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The only fact which it is necessary for 
me to add to the facts which are stated 
in the Reference, is that it appears that 
the defendant was given notice of the land- 
lord's application to the President of. the 
Tribunal. He did not appear in the revi- 
sion proceedings and we were informed that 


after the President had given his decision 


the defendant appeared ` and alleged 
that the notice had not been served upon 
him. The President of the Tribunal, we 
were informed, came to the conclusion 
that the notice had been served. ‘Therefore, 
it must be taken as a fact that the defendant 
was served with the notice of the landlord's : 
application to the President of the Tribunal 

and he did not appear in the proceedings. 

The first question which is referred to 
this Court is with reference to the notice 
under section 8. With reference to that 
question, it is necessary to refer to three 
or four sections of the Act. 

The first section to which T wish to refer 
is section 2 clause (f) which defines ‘‘stand- 
ard rent." It says "standard. rent" in 
relation to any premises means (1) the rent 
at which the premises were let on the first 
day of November 1918, or, where they were 
not Jet on that date, the rent at which 
they were lastlet before that date and after 
the first day of November, 1915, with the 
addition in either case of ten per cent. on such 
rent; (it) in the case of any premises which 
were or shall be first let after the first day 
of November 19186 the rent at which the ` 
premises were or may be first let ; (diz) 


‘in the cases specified in section 15, the rent 


fixed by the Controller. 

On reference to section I5 we find that 
there itis provided that * the Controller 
shall, on application made to him by any land- 
lord or tenant, grant a certificate certifying 
the standard rent of any premises leased or 
rented by such landlord or tenant, as. the 
case may be." Then the section sets out 
certain cases in which the Controller is 
given power to fix the standard rent at 
such amount as, having regard to the 


. provisions of the Áct and the circumstances 
Of the case, 


he  deems just: and 
it is further provided by sub-section (4) 
that “before exercising any of the powers 
conferred on him by this Act, the Controller 
shall give notice of his intention to the land- 
lord and tenant, if any, and shall duly con- 


Vol: LXX] 
COHEN, I. J. 7. G. DIAS. 


sider any application received by him from 
any person interested, within such period 
.as shall be specified in the notice.” By 
sub-section (5) it is provided that “all 
orders of the Controller passed under this 
Act shall be in writing, and a certified 
copy thereof shall be affixed to some 
conspicuous part of the premises to which it 
relates, or to some conspicuous object near 
such premises, and a certified copy shall 
-also be delivered to the landlord, or-his autho- 
rised agent, in such manner as the Local 
Government may by rule prescribe," In 
this case, the application was made to the 
Controller by the landlord. We were 
informed by the learned Counsel that 
the Controller fixed the rent, basing his 
decision upon section 2, clause (f), sub-section 
(i); and that the application was made to 
the Controller in pursuance of section 15 
clause (4). The Controller granted a certi- 
ficate certifying the standard rent in accord- 
ance with thatsection. It is admitted that 
in accordance with the provisions of section 
8 the landlord gave a notice in writing of 
his intention to increase the rent, accomp- 
anied by the certificate from the Controller 
fixing the standard rent. So far the 
landlord complied with the provisions of 
the Act in every respect. Then comes 
section 18 for consideration ; and that sec- 
tion provides ` “if the decision of the Control- 
ler fixing the standard rent for any premises 
1s questioned, either the landlord, or the 
tenant may, in respect of premises in Cal- 
cutta, apply for revision of such order 
to the President of the Tribunal appointed 
wider section 72 of the Calcutta Improve- 
ment Act, I9II..........À certified copy 
of the order of the Controller shall be filed 
with the petition of revision............. 
‘The decision of the President of the Tri 
bunai....shall be final.” The provision mm 
the Act as to the procedure to be followed 
by the President of the Tribunalis contained 
in section 24, which provides: ‘‘in revising 
the decisions of the Controller, the President 
of the Tribunal... ..shall follow, as nearly as 
may be, the procedure laid down in the Code 
of Civil Procedure, 1908, for the regular 
trial of suits." I take it, therefore, that in 
applying the procedure laid down in the 
Civil Procedure Code the President of the 
Tribunal would see that the parties received 
such notice as would be given to the parties 
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in the regular trial of suits: and, as it hag 
been already stated in this case, the 
tenant did receive notice before the President 
of the Tribunal entered upon the considera- 
tion of the application of the landlord. 
Then the President of the ‘Tribunal 
gave his decision, and after that the 
landlord gave notice of the decision to the 
tenant. 

The question is whether section 8 applies 
to the decision of the President of the Tri- 
bunal. That section is as follows: 
“ (x) Wherever an increase of the rent of any 
under the provisions 
of this Act, no such increase shall be 
recoverable until the expiry of one month 
after the landlord has served on the tenant 
à notice in writng of his intention to 
increase the rent, accompanied by a certi- 
ficate from the Controller fixing the standard 
rent.” ; 

In my judgment, construing the various 
sections of this Act asbestas I can, the . 
meaning of the Actis not that that section 
should apply to the decision of the President 
ofthe Tribunal. Further, itseems to me that 
this must be so from the wording of section 
8 itself. The certificate which is to accompany 
the notice in writing comtemplated by that 
section is a certificate from the Controller fix- 
ing the standard rent: that must mean, in 
my judgment, a certificate which certifies 
the decision of the Controller himself, where- 
by he fixes the standard rent. When a 
party applies for a revision of the decision 
of the Controller fixing the standard rent 
to the President of the Tribunal it is the 
President of the Tribunal who fixes the stand- 
ard rent aud his decision is final ; where 
the President of the Tribunal has revised 
the decision of the Controller and fixed the 
standard rent, the Controller has no power 
to interfere with the President's decision: 
it is provided that the decision of the Presi- 
dent of the Tribunal shall be final. The 
certificate contemplated by section 8 in 
my judgment is the certificate to be granted 
by the Controller, when he, the Controller, 
fixes the standard rent. 

There is no correspondng section in the 
Act applicable to the decision of the Presi- 
dent of the Tribunal, nor5s there any provi- 
sion, directing a remission of the case to 
the Controller after the decision of the Presi- 
dent of the Tribunal, in order that the Con. 
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troller might issue a certificate fixing the 
rent. In my judgment, the true construction 
of the Act is that the provisions of section 
8 are not applicable to the case when the 
President of the Tribunal revises the de- 
cision of the Controller and fixes the stand- 
ard rent. 


Therefore, I answer the first question . 


in this way, that a notice under section 8 
of the Rent Act is not necessary when the 
standard rent as fixed by the Controller has 
been further increased by the President 
of the Tribunal, the landlord having complied 
with the provisions of section 8 as regards 
the increase allowed by the Controllet. 

^ As regards thesecond question, it seems 
to me that the answer to that must follow 
the answer to the first one, because it is based 
on the conclusion that the provisions of 
- section 8 are not applicable. I answer 
the second question, therefore, by saying 
that, under the circumstances, which are 
stated in the reference, 2 certificate from 
the Controller was not necessary in order to 
entitle the landlord to recover the rent so 
ihcreased by the President of the Tribunal, 

I wish to add for the purpose of safe- 
guarding myself that we do not express 
any opinion on the question which, was 
raised by the learned Counsel 
for the tespondent during the argument, 
namely, in respect of what period is the 
increased rent recoverable in consequence 
of the decision of the President of the Tri- 
bunal. 'That question may or may not 
have to be decided when the suit is tried. 
‘This suit has been dismissed merely on the 
ground that the suit would not lie in con- 
sequence of the notice and the certificate 
referred to in section 8 net having been 
served in respect of the decision of the Presi- 
dent of the Tribunal. The merits of the 
suit, as I understand, have not yet been 
investigated. ` ` l 

We make no order as to the costs of this 
Reference., 

Richardson, J.— With much respect to 
the  opinion*of the learned Chief Judge 
and the learned sixth Judge, I agree with 
. my Lord that, in view of the terms ol sec- 
tion 8 of the Calcutta Rent Act, that sec- 
tion can have no,application to a decision 
of the President of the Tribunal under 


section 18, revising, in the sense of increas- | 


ing, the rent fixed by the Controller under 
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section 15. In: the Act the provisions 
relating to the Controller and „his ` 
powers are kept separate and distinct 
from the provisions relating to the 
President of the Tribunal and his powers. 
Wearetoldfrom the Bar that the Controller 
and the President do not occupy the same 
building. I agree, generally, with what 
my Lord has said, and it does not appear 
to be desirable at present to say more than 
is necessary, because a further question 
has been raised and may require decision 
when the suit comes to be tried, as to the 
precise effect of the President's decision in 
relation to the Controller's certificate fixing 
the standard rent in the first instance, or . 
as to the date from which the President's 
decision operates. 

There is one point, bowever, on which a 
word may be added. A difficulty perhaps 
arises as to the effect of clause(r) of section 
I5. That clause enables the Controller 
on tbe application of any landlord or ten- 
ant to certify the standard rent of any 
premises leased or rented by such landlord 
or tenant as the case may be. As I conceives, 
what is contemplated is not a certificate 
cf ministerial character stating what rent 
has been fixed as the standard rent, but the 
power conferred by the clause is one of the 
powers before exercising which the Control- 
ler is to give the notice required by clause (4) ` 
of section 15. Section r5, including clause 
(1), must be read with reference to the de- 
finition of “standard rent" in section 2. As 
I understand the matter, therefore, a 
standard rent certified by the Controller 
under clause (I) of section 15 may be 
revised bv the President under section 78. 
The Act appears to be so understood, be- 
cause in the present case the rent revised 
by the President was a standard rent 
certified by the Controller under clause 
(x) of section I5. Accordingly, it would 
not seem to be the intention ot ‘the 
Act, that aiter the President has given 
his decision under section 18, . the Control- 
ler should have any power under cíause (1) 
of section 15 to certify or re-certify a stand- 
ard rent. 

The Act was hurriedly passed and 
is in some respects not easy to con- 
strue, but the view I have expressed receives 
confirmation from the fact that section 
8 speaks of “a certificate from the Controli¢: 
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fixing the standard rent. : With those words 
in mind, ‘the pharaseology of. section 
18, “the decision of the Controller fixing 
the standard rent” would seem to apply as 
much to a certificate given under clause (x) 
of section I5 as to an order, for instance, 
fixing the standard under clause (3) of that 
“ Section. 

. With these observations I agree with the 
answers which my Lord has proposed 
to the questions referred to us by the learned 
Chief Judge of the Court of Smali Causes. ` 


B, N. Order accordingly. 


CALCUTTA HIGH COURT. 
APPEAI, FROM ORIGINAL DECREE NO.I5I 
OF 1920. 
August 22, 1922. 

Present ;— Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Chotzner. 
PROMODE KUMAR ROY AND OTHERS— 
PLAINTIFFS— APPELLANTS 

VEFSUS 
KALI MOHAN SAHA PRAMANICK 
AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Benami transaction-—-Burden of ` proof— Test 
— Civil Procedure Code (Act V of 1908), s. 66, 

whether retrospective, 
* As benami transactions are very familiar in 
Indian practice, even a slight quantity of evidence 
toshow that a transaction was sham may suffice 
for the purpose. The person who impugns its 
apparent character must not rely however solely 
on probabilities. He must show something definite 
to establish that it is a sham transaction, on the 
. principle that the burden of proof lies upon the 
person, who claims contrary to the tenor of a deed 
and alleges that the apparent is not the real state 
of things. The most important test to be applied 
in these cases is the source whence the considerztion 
came, Where, however, from the lapse of iime, 
dire-t evidence of a conclusive cr reliable character 
is not forthcoming, as to the payment of consider- 


. time in heavily involved 


- 


ation, the case must be dealt with on reasonable 
probabilities aud legal inferences arising from prov- 
edoradmitted facts. Ifthe evidence on neither 
side is wholly convincing as to the fundamental, 
criterion, namely, the source of the purchase-. 
money, if the evidence given and withheld is open: 
to adverse criticism, the Court must rely on the: 
surrounding circumstances, the position of the. 
parties and their relation to one another, the motives. 
which could govern their actions and their sub- 
sequent conduct, including their dealings with or 
enjoyment of the disputed property. The Court 
must further look to the substance of the transac- 
tion as evidenced in the deeds of the parties, not 
permitting the real question to be obscured by the, 
form of expression, the literal sense, nor by exhibi- 
tions of the art of the conveyance in the shape of 
recitals of obviously untrue statements introduced 
to impart some additional solemnity to an instru- 
ment. ([p. 558, col. 1; p. 559, cols. 1 & 2.] 


(Case-law reviewed.) 


The rule in favour of the certified 
purchaser, enunciated in section 66 of the Civil 
Procedure Code has no retrospective opera» 
tion and casnot be utilised by an execution, 
purchaser when title was perfected before that 
section came in force, [p. 560, col, 2.] 


Appeal against a decree of the Sub- 
ordinate Judge, Fourth Court, Dacca, dated 
the ist of April 1920. 


Babu Rajendra Chandra Guha (with him 
Babus Bhupendra Chandra Guha and Rama 
Prasad Mukerjce), for the Appellants :— 
The plaintiffs are the appellants. The 
appeal arises out of a suit for partition 
on establishment of plaintiffs’ title thereto, 
Our case is that we have title to the property 
by virtue of succession from the original 
owner, Akikannessa Bibi. The defence 
is that the contesting defendants are also 
heirs of the same lady. The Court below 
has dismissed our suit holding that we 
have | failed to make out our title. 
Hence the present appeal. The lands in 
suit were sold in execution of a money 
decree obtained by Kala Chand Mukerjee 
against Akikannessa and were purchased by 
Abdul Majid on oth Marsh 1892 for 
Rs. 87. The sale was confirmed in 
May 1892. The evidence on the record 
shows that Akikannessa was at that 
circumstances, 
there being several decrees against her, 
For these circumstances it is apparent 
that she purchased the properties in 
the benam: of Abdul Majid, This view 
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is also strengthened’ by the fact that 
in execution of other decrees against her 
‘her relations preferred claims which were 
‘subsequently found to be untenable. Then 
there were a series of decrees and executions 
thereof and on 14th March 1898 Tarini Cha- 
ran Shaw purchased Akikannessa’s share 
in execution of a decree;. We purchased from 
Tarini on 3rd December 1909 and brought 
this suiton 27th September 1913 (refers 
to and discusses the evidence on the matter). 
I submit the defendants acquired no title 
under the fictitious transfers. These trans- 
fers as you have seen from the evidence 
are all for nomimal sums far below the 
real value of the properties, in favour of the 
relativés of Akikannessa. See Muhammad 
Mahbub Ali Khan v. Bharat Indu (x). 
The learned Subordinate Judge has omit- 
ted to consider all these facts which are 
very vital in the decision of the question. 
As regards possession I submit the proper- 
ties were in the possession of Akikannessa 
and ber ereatures the benamdars, Abdul 
Majid and Abdul Azim. Even if the 
finding of the learned Subordinate Judge be 
assumed to be correct he ought to have 
held that we were protected as being bona 
fide purchasers for value without 
notice. See Ramcoomar ` Koondoo V. 
McQueen (2), Mahomed M ozuffer Hossen v. 
Kishore Mohan Roy (3). My next submission 
is that the learned Subordinate Judge has 
misconstrued the documentary evidence 
produced in the case. The evidence of 
possession being overwhelming in our 
favour the question of limitation ought to 
have: been decided in our favour. ` 

Dr. Sarat Chandra Básak [with him Babvs 
Gopal Chandra Das and Pramathanath 
Banerji), for the Respondents.—T he 
jaatned Subordinate Judge has considered 
and discussed the evidence very  care- 
fully, and has held that the transfers, 
though were under doubtful circumstances, 
were yet genuine. I submit there is nothing 
on the record o show that the purchascs 
of Abdul Majid and Abdul Azim were 


53 Ind. Cas. 54; 23 C. W.: N. 321; (1919) 
M. W. N. 507 (P. ©). 
` (2). 11 5 IU 46; 18 W. R. 166; I. A. Sup. 
Vol. 40; 3 Sar. P. C. J. 160. (P, C); 

(3) 22 C. 909; 22 I. A. r29; 5 M. I J. 101; 6 
Sar. P. C. J. 583r 11 Ind, Dec. (N. S.) 602 (P. CA, 


INDIAN CASES. 
PROMODE KUMAR ROY V. KALT MOHAN SAHA PRAMANICK, 


k Le 
: [1922 


sham -transactions. Therefore, plaintiffs 
acquired. no title by purchase from Tarini. ` 
I submit the decision of a Court must not 
test on suspicion but on legal testimony. 
See Mina Kwmari Bibi v. Bijoy Singh (4). 
Much has been said as to the transactions 
being sham but mere allegations will 
not do. The burden of proof lies on them 
and they have failed to discharge same. 
See Moti Lal v. Kundan Lal (5). No evidence 
has been given to show that the properties 
were worth more than the amounts they 
were purchased for. The mere fact that 
the purchasers happened to be distant re- 
Jations of Akikannessa would not establish 
the benami nature of the transactions. 
See Sreemanchunder Dey v. Gopaulehunder 
Chuckerbutty (6). Then there is an important 
factor to be taken into consideration, viz., 
possession . There is no evidence to show 
that Akikannessa was all along in possession 
which she would have: been in, if the 
transactions were sham as they  allege. 
Then I wouldsubmitthat the plaintiffs are 
debarred from raising all these questions 
in view of the provisions of section 66 of 
the Code of Civil Procedure, 1908. As re- 
gards the documentary evidence they are: 
of no value to the plaintiffs. 'The question 
of limitation has been rightly decided: See 


` Lala Singh v. Latif Hossein (7). 


Babu Rajendra Chandra Guha, replied in 
brief. ag 


JUDGMENT.—This is an appeal by 
the plaintiffs in a suit for partition of land 
upon establishment oftitle. Tre subject- 
matter of the litigation is described ia the 
plaint as 6 gds 2k. 2kr. share in sikir 
taluk Mohammad Amiruddin including, 
amongst others, released. Mouzas Champak- 
nagar and Kalai Gobindapur known as 
Budhiamara re-formed after diluvion of 


(à) 40 Ind. Cas. 242; 44 I. A. 72; x P. i. W. 
425; 5 L. W. 711; 32 M. L. J. 425; 21 C. W.N. 585; 
21 M. L. T. 344; 15 A. L. J. 382; 25 C. L. J. 508; 
r9 Bom. IL. R. 424; (1917) M. W- N. 473: 44 €. 
662 (P. i 

(5 39 Ind. Cas. 964; 21 C. W N 929;32 M. 
L. J. 468; 15 A. L. J. 329; 1 P. L. W. 490; 25 C. 
L. J. z81; 19 Bom. L. R. 471;22 M..L T. 10] 


' (rgi17) M. W. N. 464; 6 L. W. c2 (P. CA, 


N + 


(6) zt M. I. A, 28 at D. 43; 7 W. R. ro (P. Gy 
2 Sar P. C. J. 215; x Suth. P. C, J. 651; 20 ER; 11 
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(7) 28 Ind. Cas. 477; 21 C. In J. 480; 
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Alinagar. . The case for the plaintiffs is 
that the disputed property. belonged at 
one time to a wealthy Muhammadan lady 
of Dacca, by name Akikannessa Bibi, and 
that by successive devolution, the share 
mentoned has vested in them. The case 
for the. first four defendants, who alone 
contested the claim, is that the interest 
has .devolved on them, and that this liti- 
gation -has been engineered by. the fifth 
defendant, Lolitmohan Ray, a Pleader at 
Dacca, because he was unsuccessful in 
his effort to secure the property for his 
own benefit. The lands in controversy have 
a-long and complicated history; but upon 
an examination of the evidence and a re- 
view of the relevant facts, the Subordinate 
judge has come to the conclusion that the 
plaintiff had no vestige of a title and 
that they had failed to establish their 
possession within i2 years antecedent to 
the suit. In this view, the Subordinate 
Judge has dismissed the suit with costs. 
On the present appeal, the arguments have 
been directed towards two fundamental 
questions, namely, first, whether successive 
purchases of the interest of Akikannessa by 
Abdul Majid and Abdul Azim were genuine 
or fictitious transactions ; and, secondly, 
whether one Asmatannessa had a share 
in Champaknagar and Kalai Gobindpur, 
known as. Budhiamara Khalasimahal, and, 
if. so, how much. A subordinate. point has 
also been argued with regard to the title to 
an indigo factory and lands appertaining 
thereto. . 

As regards the first point, it is not disputed 
that::one Kalachand Mukerji obtained a 
decree fott money against Akikannessa in 
Let, andin;execution brought the disputed 
propertiesto‘sale on the gth March 1892 
when. Abdul. Majid became the purchaser 
of. ‘three ‘lots, two for Rs. 45 and a third 
for. Rs: 42 making an aggregate of Rs. 87. 
The.-sale was confirmed on the 13th 
May..-1892. The plaintiffs contend. that 
the purchase. was made by Akikannessa 
herself in the name of Abdul Majid. In 
support. of this conclusion, reliance is placed 
upon the surrounding circumstances, and 
itis urged that as Akikannessa was heavily 
indebted at the time, she had a motive to 
place her properties in ‘the name of an ostensi- 
ble owner. Our ettention is drawn to the 
fact ‘that on. the 3rd February 1882, 


she borrowed Rs. 30,000 on mortgage 
from Ruplal Das and Raghunath Das, 
two well known bankers. of Dacca, and 
that the mortgagees sued on the goth April 
1891 to enforce .their security, which 
resulted on the 30th June 1892 in a decree 
for over Rs. 88,000. Besides this, in 1890, 
Nawab Asaüullah of Dacca ` obtained a 
decree against her for. more than Rs. 4,000 
and when he attempted to realise his 
dues in execution, claims were preferred 
by her relations ‘who had taken from her 
three deeds. of gift or release on the 5th 
March 1891. ‘These claim cases were un- 
successful, and the suits which were there- 
after instituted by the disappointed 
claimants on the 22nd January : 1892, were 
all ultimately dismissed on the rith January 
1913. There can, we think, be little doubt 
that Akikannessa was pressed by her cre- 
ditors in 1891 and was in considerable em- 
barrassment at or about the time whenKala- 
chand Mookerjee obtained his decree against 
her. There is also little doubt that she had 
recourse. at the time to fictitious transfers, 
as is sufficiently indicated by the result 
of the cam cases mentioned. . The 
defendants urge, however, that it does 
not necessarily follow that the purchase 
by Abdul Majid was fictitious, merely be- 
cause the. judgment-debtor was involved 
in litigation and made inefiectual efforts 
to place her estate beyond the reach of her 
creditors. But we are pressed to take 
into consideration also other events which 
happened immediately afterwards. In. 1895 
one Ayesha Akhtar Khatun, a co-sharer 
Zeminday, obtained a rent decree against 
Akikannessa and others. The decree was 
executed and the disputed properties were 
purchased on the 15th; December 1896 
by one Chandrakumar Ray, on behalf of 
the fifth defendant, Lalitmohan Ray, for- 
a sum of Rs. 500. This sale was confirmed 
on the 24th February 1897. At the same 
time, a similar decree was obtained by the 
same plaintiff against Golamulja and others, 
with the, result that, at the sale which follow- 
ed, Chandrakumar Ray. became the pur- 
chaser as before for Rs. 805 and the sale 
was confirmed on the 24th February 1897. 
Before confirmation of the sales, Chandra 
kumar Ray and Lalitmohan Ray, however, 
jointly executed a conveyance, in favour of, 
Abdul Azim on the 13th January 1897 
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‘for a sum of Rs. 1,605, that is, upon a profit 
of Rs. 300 on the purchase-money actually 
paid at the execution sales. | Meanwhile, 
Jabinda Khatun and others; another set 
of co-sharer Zemindars had obtained 
two rent-decrees in 1895 against Golamulla 
and others. The  decree-holdexs took 
out execution, whereupon Abdul Azim 
preferred two claims. On the 4th Janu- 
ary 1898, the claims were allowed, except 
in respect of the share of Akikannessa in 
taluk Muhammad Amiruddin. On the 24th 
February, 1898 Abdul Aziz, whose claim 
had thus proved abortive in part, took a con- 
veyance from Abdul Majid for a sum 
of Rs. 199. The substance of the trans- 
action was: that Abdul Aziz, who had fail- 
'ed in his claim, in respect of the share of 
Akikannessa, acquired the outstanding title 
from Abdul Majid, so that he might be 
able to rely thereupon in the event of 
tuture dispute. The decree-holders, Jabinda 
Akhtar Khatun and others, proceeded with 
execution of their decree in so far as the 
claim order allowed, and on the 14th March 
1898, Tarinicharan Saha became purchaser 
for Rs. 625 of the share of Akikannessa 
in taluk Muhammad Amiruddin. On the 
24th April r9o2 Abdul Azim executed a 
‘conveyance in favour of Nurennessa, the 
daughter-in-law of Akikannessa, in res- 
-pect of the -taluks together with arrears 
‘of rent, for asum of Rs. 6,000. On the 2nd 
Tune 1902 Nurennessa granted a mirash 
tenure of the properties to Abdul Azim and 
his brother Abdul Halim on receipt of 
Rs. 2,500 as bonus and on a net annual 
reutal of Rs. 600, the lessees undertaking to 
pay in addition the head rent direct to the 
Zemindars’ On the 17th March 1904 Nur- 
ennessa conveyed her right to receive rent 
under the lease of 2nd June 1902, tothe fifth 
‘defendant I,alitnoban Roy for a consider- 
ation of Rs. 6,000. "Thereafter, on the 3rd 
December 1909, Tarinicharan Saha and 
his brother, Chandranath Saha, conveyed 
their interest, to the present plaintiffs and 
" -others for a sum of Rs. 500. On the 27th 
'September 1913 the plaintiffs instituted this 
-suit on the strength of their purchase. The 


history outlined above makes it. plain that 


the title of the plaintiffs is dependent upon 
.the true effect of the pruchase by Tarini- 
charan Saha on the 14th March 1898. ‘That 
title is ineffectual. against the- contesting 
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defendants, if a real interest had already. 
vested in Abdul Azim by virtue of his pur- 
chase dated 24th February 1898, from 
Abdul Majid, who had acquired the interest 
of Akikannessa under tbe sale which was 
held on the oth March 1892 in execution 
of the decree obtained by Kalacha-~4 
Mukherjee, and was confirmed on the 
13th May 1892. The plaintiffs are; 
that the 
purchase by Abdul Majid on the gth 
March 1892, as also the purchases by 
Abdul Azim on the 13th January 1897 from 
Lalitmohan Ray and on the 24th Febru- 
ary 1908, from Abdul Majid were fictitious 
transactions, which left the title of Akik- 
anessa wholly.unaffected and free to vest 
in the defendants through the purchase of 
Tarinicharan Saha. The Subordinate Judge 
has held that the purchases by Abdul Ma- 
jid and Abdul Aziz were all genunine trans- 
fers. In our opinion, no good grounds 
have been established to justify our dissent 
from this conclusion. 

It is important to bearin mind in ttis 
class of cases that, as pointed out by. Lord 
Mansukbhai v. 
Bijoy Singh (8), the decision of the Court 
should rest not upon suspicion. but upon 
legal grounds established by legal testimony. 
This recalls the earlier pronouncements 
to. the same effect by Lord Westbury in 
Sveemanchnnder Dey v. Gobaulchunder 
Chuckerbuity (6) and by. Sir .Lawrence 
Jenkins in Mina Kumari Bibi v. Bijoy Singh 
(4). But we are not unmindful that, in 
the words of Lord Hobhouse in Uman 
Parshad v. Gandharp Singh (9) and of 
Lord Shaw in Muhammad Mahbub Ali 
Khan v. Bharat Indu (x), as benamz trans- 
actions are very familiar in Indian practice 
even a slight quantity of evidence to ‘show 
thatit was sham transaction may suffice for 
the purpose. The person who impugns 
its apparent character must not rely, how- 
ever, solely on probabilities, as Lord Buck- 
master observed in Irshad Alt v. Kariman 
(oi. He must show something definite 
^(8) 62 Ind. Cas. 356; 25 C. W. N. 409; (1921) 
M. W. N. 8o (P. CA, : : 

(9) 14 I. A. 127;.15 C. 20; 5 Sar P. C. J. 71; 
Rafique and Jackson's P. C. No. 98; x Ind. Jur. 
474; 7 Ind. Dec. (N. S.) 599. (P. Cj. 

(10) <6 Ind. Cas. 217; 22 CW N. 530; (1912): 
M. W. N. 394; 21 O. C. £6; 5 O. L. J. 197; 28 C. 
I. J. 173; 20 Bem. L. R. 7903 24 M, L. T: 86 (P. CH, 
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to establish that it is a sham transaction 
on the principle that the burden of proof 
lies upon the person, who ‘claims contrary 
to the tenor of a deed and alleges that the 
apparent is not the real state of things; 
Nawab Azwmut Alt Khan v. Hurdwaree Mull 
(11), Faez Buksh Chowdhury v. Fukeeroodeen 
Mahomed (12), Suleiman Kadr Bahadur 
v. Mehndi Begam (13), Nirmal Chunder 
Banerjee. v. Mahomed Siddik (x4), Moti 
Lal v. Kundan Lal Tei, The most im- 
portant test to be applied in these cases 
is, as obsereved by Mr. Amir Ali in 
Nrityamont Dasst v. Lakhan Chunder Sen 
(15), the source whence the consideration 
came, Sir George Farwell formulated the 
same test in different language, when he 
observed in Bilas Kunwar v. Desraj 
Ranjit Singh (x6) that where it is asserted 
that en assignment in the name of one 
person is really for the benefit of another 
person, the principle applies that the trust of 
the legal estate results to the man who pays 
the purchase-money. To the same effect 
is the decision of the Judicial Committee 
in Parbati Dasi v. Batkuntha Nath Das (17) 
which re-calls the earlier pronouncements 
by Lord Campbell in Dhurm Das Pandey 
v. Musamma: Shama Soondari Dibiah (18) 
and by Knight-Bruce, L. J., in Gopeehrist 
Gosain v. Gungapersaud Gosain (xg) where, 


(tr) 13 
L. x. P. C. 578; 2 Suta P. C 
J. 571; 20 E. R. 599. 

(12) 14 M. I. A. 23459 B I. R. 456; 2 Suth 
P. C. J. 490; 2 Sar P. C. T. 7 33; 20 E. R 775. 

(13) 25 C. 473: 25 I. A. s C. W. A 186; 
7 Sat P. C. J. 254; 13 Ind. Dec. (N. 5) 313 (P. C). 

(14) 25 I. A. 225; 26 C. 11; 7 Sar. P. C. J. 383; 
13 Ind. Dec. (N. $.) 611 (P. C). 

(15) 33 Ind. Cas. 452; 43 C. 660; 24 C. L. J. x; 
29 C. W, N. 522; 30 M. L. J. 529; (1916) 1 M. W. 
N. 332; 3 ge W. 471; 18 Bom. L. R. 418; 20 M. L. 
T. 20 (I0, 

(16) 30 Ind. Cas. 299; 42 I. A. 202; 37 A. 557; 
22 C. L. J. 5316; 19 C. W. N. 1207; 29 M. L. J. 335; 
2 L. W. $30; 18 M. L. T. 248; 13 A. L. J. 991; 
17 Bom. L. R. 1006; (1915) M. W. N. 757 (P. CH, 

(17) 22 Ind. Cas. 51; x8 C. W. N. 428; 15 M. 
L. T. 66; (xor4) M. W. N. 42; 12 A. L. J. 79; 19 
C. L. J. 129; 36 Bom. L. R. 101; 26 M. L. J. 248 
P.C). 

j on 3 M. I. A. 279; W. R. P. C. 43; r Suth, 
C, J. 147; Sat P. C. F. 271; 18 E. R. 484. — 
19) 6 M. I. A, 53; 4 W. E» P.C. ët Sar Py 

c. J. 493; 2 Sutb, "Ee J. 1231 19 E. R. 20. 


M. IL A. 395; 14 W. R., P. C. 1435 B. 
. J. 343; 2 Sar. P. C. 


however, from the lapse of time, direct 
evidence of a conclusive or reliable 
character is not forthcoming, as to the pay- 
ment of consideration, the case must be 
dealt with on reasonable probabilities and 
legal inferences arising from proved or ad- 
mitted facts. Sir Arthur Wilson emphasised 
this when he observed in Dalip Singh v. 
Chaudhrain Nawal Kunwar (20) that if 
the evidence on neither side is wholly con- 
vincing as to the fundamental criterion, 
namely, the source of the purchase- 
money, if the evidence given and with- 
held is open to adverse criticism , the Court 
must rely on the surrounding circum- 
stances, the position of the parties and 
their relation to one. another, the motives 
which ‘could govern their actions 
and their subsequent conduct, including 
their dealings with or enjoyment of the dis- 
puted property; see Upendra Nath Nag v. 
Bhupendra Nath Nag (21). We must 
further look to the substance of the trans- 
action as evidenced in the deeds of the 
parties; not, permitting the real ques- 
tion to be obscured by what Knight Bruce, 
L. J., calls, in Hunoomanpersaud Pandey 
v. Musammat Babooee M unraj Kunweree 
(22), the form of expression, the literal 
sense nor by what Lord Macnaghten des- 
cribes, in Lal Achal Ram v. Raja Kazim 
Hussain Khan (23), as exhibitions of the art 
of the conveyancer in the shape of recitals 
of obviouly untrue statements introduced 
to impart some additional solemnity to an 
instrument. 

Keeping these well-established principles 
in view in the consideration of 
the evidence ‘the Subordinate Judge 
has interpreted “the surrounding circum- 
stances as unfavourable to the theory 
that Abdul Majid and Abdul Azim 
were shadows of Akikannessa and never 
really acquired her interest in the disputed 
property. It is not questioned that Akik- 


(20) 35 I. A. 104; 30 A. 258; 10 Bom, L. R. Mes 
I2 C N. 609; 14 Bur L. R. 15315; 4 M. L., T 
(P. C). 

(21) 32 Ind. Cas. 267; 21 C. W. N. 280. i 
(22) 6 M. I. A. 393; 18 W. R. 8x 7»; Sevestre 
253 n; 2 Suth P. C. J. 29; E: Sar P. C. J. 552; 

i9 E. R. 147. 

(23) 32 1. A. 113; 9 C. W. N, 477; 80, C. 155; 

£7 A.271; I5 M. L. Js 197; 8 Sart GJ. “74 (GC 
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annessa was heavily involved at the time, 
but that is consistant with the theory that 
there was a real sale at the instance of 
Kalachand Mukherji, who found it otherwise 
impossible to recover his dues. Stress has 
also been laid on the circumstances 
that Abdul Majid made the purchase for 
a small sum, but the fact cannot be ignor- 
ed that the properties sold were heavily en- 
cumbered, while no evidence is forthcoming 
to establish accurately the relation the 
purchase-money paid bore to the real value 
of the right, title, and interest brought to 
sale. There is also the circumstance that 
the purchaser and the judgment-debtor were 
distantly related; but it must be remem- 
bered that strangers, unless speculative 
purchasers, would hardly be anxious to step 
in when the entire estate of Akikannessa 
and her co-sharers was involved in what 
the Subordinate Judge calls a general over- 
whelming ruin. As regards the source of 
the purchase-money, there is no room for 
suspicion that the purchaser was not able to 
provide the sum. Nor can much weight be 
attached to the fact that Akikannessa did 
attempt -to effect colourable transfers in 
favour of some of her relations; that does 
not show that all the transfers, voluntary 
or compulsory, were of the same charactcr. 
As was observed by Lord Westbury in 
Sreeemanchunder Dey e Gopaulchunder 
Chuckerbutty (6), if we were to take 
away men’s estates upon inferences 
derived from such circumstances, as these, 
it would be impossible that any property 
would be safe. The Subordinate Judge 
has observed that the consider- 
ations applicable to the purchase by 

Abdul Majid at the execution sale, apply 
also more or less, to the purchases by Abdul 
Aziz from Abdul Majid and from the fifth de- 
fendant, Lalitmohan Ray. We may add 
that upon the fundamental test of possession, 
the plaintiffs are in inextricable difficulty; 
for the evidence does not establish that 
Akikannessa, continued in occupation not- 


withstanding all the transfers mentioned, 


nor that the plaintiffs have custody of the 
title deeds. On a review of the whole evi- 
dence, we are not prepared to dissent from 
the view taken by the Subordinate Judge 
that although there my be ground for sus- 
picion and although some of the surround- 
ing circumstances may engender doubt, no 


inference can be drawn from legal testi- 
mony that Abdul Majid and Abdul Azim 
were the benamidars of Akikannessa. 

In this view, it is not necessary to consider 
whether section 317 of the Civil Procedure 
Code of 1882 which was in operation when 
Abdul Majid became purchaser at the exe- 
cution sale on the gth March 1892 
governs the case, or whether the plaint- 
iffs are debarred from raising the question 
of benami under section 66 of the 
Code of r908, which is now in force. The 
decision of this Court in Promotha 
Nath v. Sourav Das: (24) shows that the 
stringent rule in favour of the certi- 
fied purchaser, enunciated in the Code of 
1908, has not retrospective operation and 
cannot be utilised by an execution pur- 
chaser whose title was perfected when sec- 
tion 317 of the Code of 1882 was in force. 
This, however, is immaterial, because we 
have held that the execution purchaser 
Abdul Majid was the real purchaser, and the 
subsequent purchases by Abdul Azim 
also were real transfers. This renders it 
superflous for the plaintiffs to invoke the 
aid of the principle formulated by the Ju- 
dicial Committee in Ramcoomar Koondoo 
v. McQueen (2) and Mahomed 
Mozuffer Hossein v. Kishore Mohan 
Roy (3) which would protect them 
as bona fide purchasers for value’ with- 
out notice from ostensible holders, even 
if Akikannessa were shown to have uti- 
lised Abdul Majid and Abdul Azim to 
carry out a scheme of benami, 

As regards the second point, the Subordi- 
nate Judge has pointed out that the ques- 
tion of the nature and extent of the rights 
of the parties in Mouzas Champaknagar 
and Kalai-Gobindapur known as Budha- 
mara Char, is involved in considerable , 
obscurity. This is chiefly due to the fact 
that as the village had been diluviated 
many years ago and reformed only in part, 
the parties themselves had no clear know- 
ledge of their rights and dealt with them in 
a reckless manner. The three documents 
which throw light on this matter are the 
partition-deed and the ekrarnama of the 
3rd March 1843, and the robkar of Mr. 
H. N. Metcalfe, Collector. of Tipperah, 


(24) 58 Ind. Cas. 327; 47 ©. rrot 37 C. & J. 
463; 24 C. W. N. 1011, 
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dated the 2nd April 1845. In the parti- 
tion-deed, the villages Kalaigobindapur, 
Champaknagar, Budhiamara and Alinagar 
are treated as distinct villages, and the 
first three are taken to appertain to more 
than one distinct mahal. This confusion is 
reproduced in the robkart. But the 
thak papers as also the Settlement papers 
show that there is no separate mouza 
of the name of Budhiamara; it appears 
to be only another namefor Kalaigobinda- 
pur and Champaknagar, which are in 
reality the names of two different parts 
of Alinagar. The partition-deed and 
the ekvarnama leave no room for doubt 
that such of the lands as, at the time, were 
either not in possession of the parties or were 
the subject-matter of litigation, were left 
unpattitioned. The lands of  Alinagar 
were given to Khatunjan, and, consequently, 
the title to the released lands would vest 
in her. Her title could not be affected 
by reason of assertions in derogation of her 
undoubted right, made by her co-sharers 
and others in documents of a later date. 
The inference follows that the shikimi 
laluks are now vested in the fifth defendant, 
and the first four defendants are the mir- 
ashdars. Consequently, neither the plain- 
tiffs nor the defendants, other than those 
mentioned, have a share in Budhiamara, 
and the claim in this respect has been 
rightly dismissed. 

Next, as regards the indigo factory, there 
is no doubt that the partition-deed of the 
3rd March 1843 implies an  under-tenure 
in respect thereof under Khatunjan, and 
this is supported by the ekrarnama. But 
there is no evidence to show that this under- 
tenure was ever really in existence or rent 
was at any time paid on account ofit. We 
are unable to hold, in these circumstances, 
that an under-tenure ever came into exis- 
tence or was in operation at the date of the 
institution of this suit. 

Finally, we have to consider the question 
of limitation. The Subordinate Judge has 
pointed out that complete sets of collection 
papers have not been produced on either side, 
and that what has been placed before the 
Court does not indicate that either side 
was in peaceful occupation. He has held, 
however, that, on the whole, the balance 
of evidence as to possession is in favour 
of the defendants who are proved to be the 


36 


rightful owners. In such circumstance? 
the rule enunciated by the Judicial Commit 
tee in Runjee Ram Panday v. Gobur 
dhun Ram Panday (25) may be .applied: 
namely, that where there is strong evidence 
of possession on the part of the respondents, 
opposed by evidence apparently strong, 
also on the part of the appellant, in esti- 
mating the weight due to the evidence on 
both sides, the presumption may well be 
regarded that possession went with the 
title, and that with the-aid of it, there is 
a stronger probability that the respondents' 
caseis true than that of the appellant; see also 
Secretary of State v. Chelikani Rama Rao (26), 
Kuthali Moothavar v. Peringati Kunharakuit 
(27), Shiva Prasad Singh v. Hira Singh (28), 
Jai Chand v. Girwar Singh (29), Innasvmutiu 
Udayan v. Upakarath Udayan (30) and 
Lala Singh v. Latif Hossein (7) which points 
outthatin the judgment in Mirza Shamsher 
Bahadur v. Munshi Kunj Behari Lal (31), 
the word ''satisfactory" is  misprinted as 
“unsatisfactory” in the passage summarising 
the rule in Runjeet Ram Panday v. Gobur- 
dhun Ram Panday (25). 

The result is, that the decree made by 
the Subordinate Judge is affirmed and this 
appeal dismissed with costs. 


B.N. Appeal dismissed, 


(25) 20 W. R. 25 (P. C). i 
(26) 33 Ind. Cas. 902! 43 I. A, 192; 39 M, 6173 
31 M. L. J. 324; 20 C. W. N. 1311; (1916) 2 M. W. 
N. 224; 14 A. L. J. x14. 20 M. L. T 435; 4 L. W. 
486; 18 Bom. L. R. 1007; 25 C L. J. 69 (P. CA 
(27) 66 Ind. Cas. 451; 26 C. W. N. 666; 44 M. 
883; 14 L. W. 721; (1921) M. W. N 847; 41 M. L. 
J. 650; 30 M. L. T. 4e; 48 I. A. 395; 24 Bom. L. R. 
669; (1922) A. I. R. (P. C.) 181 (P CA 
(28) 62 Ind. Cas, 1; 6 P. L. J. 478; (1921) Pat. 
305; 2 P. L. T. 487; 3 U. P. L. R. (Pat) 81 (F.B.) 
(29) 52 Ind. Cas. 366; 41 A. 669; 17 A. L. J. 814. 
(30) 23 M. ro (P.C); 26 I. A, aro; 7; Sar P.C. 
J. 620; 8 Ind. Dec. (N. 8.) 401. 
S (31) 12 C W, N, 2735 7€. I. fJ. 4143 M. L 
212. 
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LOWER BURMA CHIEF COURT. 
Frrst CIVIL APPEAL No. 17 OF 1920. 
December, 1921. 
Present:—-Mr. Justice Robinson and Mr. 

Justice Macgregor. 
MAUNG SHWE THA-—APPELLANT 
UEYSUS 
MA WAING-—RESPONDENT. 


Buddhist Law, Bwurmese—Divorce— Partition— 
Parties previously married. 

In case of a divorce by mutual consent where 
both parties to the marriage were previously marri- 
ed the rule is that each party will take the payin 
which he or she brought to the marriage and 
this rule applies even though the property may 
have been changed in form provided it has not 
been merged entirely in the jointly acquired prop- 
erty and so changed its character, Change of 
form does not affect the rule so long as the payin 
can be identified. - In such a case the husband is 
entitled to only one-third of the property 
inherited by the wife during coverture. [p. 563, 
cols. 1 & 2.] 

Maung Shwe Ngon v. Ma Min Dwe, $. J. L. 
B. 110 at p. 113, Maung Chit Kywe v. Maung 
Pyo, 2 U. B. R. (1892-96) 184, Ma Ba We vw. 
Mt Sa U, 2 I. B.R, x74, (F. B.), Maung Po Sein v. 
Ma Pwa, P.. J. L. B. 403, Kin Kin Gyi v. 
Maung Kan Gyi, 2 U. B. R. (1902-03) Bud. Law, 
Div. 1, Mi Myin v. Nga Twe, 2U. B. R. 
(1904-06) Bud. Law. Div. 19, referred to. 


First civil appeal against the decree 
passed by the District Judge, Hantha- 
waddy. 


Mr. MacDonnell, for the Appellant. 
Mr. Keith, for the Respondent. 


JUDGMENT.—Ma Waing sued her 
husband, Ko Shwe Tha, for divorce and 
partition of property. Ko Shwe Tha was 
appointed Receiver during the pendency 
of the litigation and a Commissioner was 


appointed to take evidence and accounts | 


of the property brought by either party 
, to the marriage, as to the property joint- 
ly acquired and as to the debts due. . He 
submitted his report and the District Court 
heard and decided the objections of the 
parties thereto and passed a final decree. 

This is an appeal from that judgment 
and decree: 


The grounds of appeal refer to many 
matters of objection but Counsel for the 
appellant stated that he was only able 
to press three points, namely, the liability 
for eight items of debts, the item of payin 
land being No. I (e) in the lower Court’s 
summary of his finding and the two pieces 
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of land specified in the Courts summary: 
as II (a) and (b). i 

Later, finding that the debts mentioned ` 
above were all created by Ko Shwe Tha 
after he obtained possession of the proper- 
ties as Receiver the contention as to them 
was abandoned and need not be considered 
by us. 

As to the payin land the position is as 
follows. During her marriage Ma Waing 
inherited some land jointly with her bro- 
ther Pa Nauk. Her half of this land was 
thus lettethwa property but the other half 
she acquired by purchase from Pa Nauk. 
The money for this purchase was payin, 
that is, she had it by her at the time of 
marriage. It has been held that as the 
land was purchased with money that was 
her payin property the land, though bought 
during coverture, remains payin property. 
Appellant claims a half share in this land 
on the ground that it became jointly ac- 
quired property and was entered in the 
names of both. The question is whether 
the money being converted into land after 
the parties were married the property 
lost its character of payin and became 
lettetbwa tor the purposes of partition of 
property on a divorce by mutual consent. 

There are no authorities actually deal- 
ing with the point in connection with 
partition on a divorce be mutual consent. 
In connection with inheritance there are 
two rulings to which I will refer though 
the principle governing these cases is 
different from that before us as is pointed 
out in Maung Shwe Ngon v. Ma Min Dwe 
(I). In Maung Chit Kywe v. Maung Pyo 
(2) lands were sold and others bought and 
as the wife alone had property when the 
marriage took’place it was held that the 
presumption was that the property was 
still her payin and had not become lettetpwa 
though acquired during marriage. In Ma 
Ba We v. Mi Sa U (3) a contrary view 
was taken by a Full Bench of this Court. 

In the present case the facts are that 
both parties had been previously married ' 
and the wife alone brought property to 
the marriage. The husband ‘asserts that 
he had property but he gave that away 
before this marriage to his children by A 

i S. J. L. B. rro at p. 113. 

2) 2 U. B. B. (1892-96) 184. 

(3) 2 L. B, R, 174 (F. BA 
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former marriage. The broad rule for divi- 
sion is clear and undoubted, namely, that 
each party to the marriage will take the 
property (payin) which he or she brought 
to the marriage. If that property is pre- 
served in the form it originally held the 
party bringing it in will take it away. and 
this being the intention of the law there 
does not seem to be any adequate reason 
why if the property is changed in form but 
is still recognizable it should be governed 
by a different rule. In the extract from 
the Kungyalinga in the ex-Kinwun Min- 
gyi’s Digest, section 257, it is ruled:;— 'If 
the husband and wife, both of whom have 
been previously married, mutually con- 
sent to divorce let each take the property 
(payin) which he or she brought to the 
marriage, and that obtained from his or 
her parents, (that is to bring to the 
marriage) although the nature of such 
property may have changed by using it 
ior purposes of trade...... Ihe property 
acquired jointly shall be divided equally 
between them." 

Again, in, section 264 of the Digest, deal- 
ing with the distinction between payin 
and jointly acquired property we find the 
following passage from the same Dhamma- 
that:— 

“The rule of partition on divorce when 
the nature of the property (payin) brought 
by either to the marriage has changed or 
has merged into jointly acquired property, 
15 laid down above (section 257), such prop- 
erty shall always be obtained by its res- 
pective owners." 

The profits arising from this land may 
be Jeiieipwa and the husband may be en- 
titled to a share in them but there is clear 
indication in the Dhammathats, it appears 
to me, that payin property is to go to the 
party who brought it to tbe marriage and 
that this rule is still to apply even though 
the property may have been changed in 
form provided it has not been merged en- 
tirely in the jointly acquired prop- 
erty and so changed its character. 
Change of form does not affect the rule 
go long as the payin can be identified. 
It can in no sense be regarded as jointly 
acquired and especially so in such a case 
as this where the husband had no property 
at all. I can see no force in the argument 
that it should be regarded as jointly ac- 
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quired because it stands in the.names of 
both husband and wife. When bought, 
it was entered in the wife's name alone. 
Later, it is true that the names of both, were 
shown but the change was only made at 
the request of the husband. 

As regards this land, therefore, Iam of 
opinion that it was rightly held to be payin. 
of the wife in which the husband was en- 
titled to no share. 

As regards the other half, it was inherit- 
ed by the wife during coverture and the 
husband has been allowed a one-third 
share in it. He claims a half. 

The rule is given in the Manugye.as 
follows:—''Property acquired and debts 
contracted by the husband and wife are» 
of two kinds, namely, property and debts. 
inherited after marriage by either from. 
his or her parents and property acquired.. 
and debts contracted while they are work- 
ing jointly for their mutual benefit.- In 
the case of the first, if it is the husband: 
who so inherits, let him take two shares. 
of the property and liquidate two shares 
of the debts and let the wife have one share 
of the property and liquidate one share 
of the debts, If itis the wife, let her. re- 
ceive and pay two shares" In 
Maung Po Sein v Ma Pwa (4) it is pointed. 
out that the rule as to.equal division upon 
divorce applies only to property conjointly 
acquired after marriage. That the hus- 
band in such a case as this can only get a 
one-third share is laid down in Kin Kin 
Gy? v. Maung Kan Gyi (5) and again. in 
Mi Myin v. Nga Twe (6). There is thus 
ample authority to show that the decision 
of the Court below was correct. ` i 

The rule of dependence has also been 
referred to. It is clear that it cannot be 
invoked by , the husband. He had prop- 
erty but did not bring it to the marriage. 
He deliberately gave it away. But in any 
case it would not increase his share. The 
appeal, therefore, fails; it must be dismis- 
sed with costs in this Court. 

Z. K. Appeal dismissed. 


(a) P. J. L. B. 403. S 
5) 2 U. B. R. (1902-03) Bud. Law, Div. r. 
(0 2 U. B. R. (1904-06) Bud. Law, Div, 19, - 
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MADRAS HIGH COURT. 

CIVIL REVISION PETITION No. 517 OF I920 

E September I5, 1922. 

, Présent :—Sir William, Ayling, Kt., Offg. 
Chief Jüstice, Mr. Justice Kumaraswami 
Sastri and Mr, Justice Odgers. 
ey. UNDE RAJAH RAJA RAJAH | 
VELUGOTI SREE GOVINDAKRISHNA 
YACHENDRULAVARU BAHADUR, 
RAJAH OF VENKATAGIRI. 
PETITIONER-—PLAINTIFE 

es | . VéFSNS 

THATIKOLA SUBBIAH-—DEFENDANT 

— RESPONDENT. 

Madras Suivey and. Boundaries Act 
1897}, s. 20 (3)—"Tenani,” meaning of-—Graniee 
of rent free inam in zemindari, whether included. 

The word “ tenaut™ in section 20, cl. (3), of 

le Madras Survey and Boundaries Act does 
not include the prantee of a rent-free tham in 
azemindari. [p. 567, cols. x & 2.] 

Petition, under section 25 of Act IX 
of 1887, praying the High Court to revise 
the decree of the Court of thé District 
Münsif, Kanigiri, . in Small Cause Suit 
1051 of Lora ; 


(This petition came on for hearing on 
the COD and 17th of February I92I, before 
Mr. Justice Spencer and Mr. Justice Rame- 


ORDER OF REFERENCE. TO A 
| FULL:BENQCH. 


‘Spencer, J.—'The plaintiff is-the Rajah 
öf Venkatagiri who sues to recover road 
and: railway cess and survey: charges from 
an inamday having an inam within his 
estate 

The District Munsif has" given him a de- 
eree for.the road and railway cess and dis- 
missed the suit in respect of the other 
item on the ground that it is cognizable 
by a Revenue Court only. 

_ the Madras Survey and Boundaries ` Act 
(IV of 1897) provides for the recovery 
of a propostiónàte part of the cost of the 
surveys of the estates from the occupants 
of the lands surveyed. ; 

. Section 20 clause (3) declares Ae The 
amount so.apportioned shall be recover- 
able by the proprietor from the tenants 
concerned in the same manner as if it were 


an arrear of rent due by.a tenant to his 
landlord.” 


* 


(IV of 


x 

In interpreting the meaning of tliis 
clause the District Munsif has committed 
two errors. First, he states that this 


Clause has the effect of creating the rela- 


tionship of land-holder and raiyat between 
the zemindar or proprietor and the person 
from whom the amount is recoverable. 
Secondly, he observes that arrears of rent 
due by a tenant to his landlord are clearly 


recoverable only by a Revenue Court. 


The first statement imports the very tech- 


‘nical significance of the word ‘ vatyat” as 


defined in the Madras Estates Land Act 
into the word ‘tenant’ as used in the Survey 
and Boundaries Act, and implies that the 
two words are synonymous. 

A tenant ordinarily means a person 
who holds land under a landlord. Buta 
ravyat is a person who holds for the purpose 
of agriculture raiyat land in an estate on 
condition of paying rent. ‘Rent’ and ' raiyat 
land’ have each a special meaning which 
is defined in section 3, clauses (ii) and (16) 
of the Madras Estates Land Act. 


The Munsif’s second Statement over- 
looks section "o of that Act and ignores 
the fact that quit-rent, house-rent and 
many other. forms of rent are recoverable 
in ordinary Civil Courts. 

The respondent’s Vakil has attempted 
to support the District Munsif’s judg- 
ment on other grounds. 


He argues, first, that as the word ' ratyas ? 
does not occur in section 77 (t) of the Madras 
Estates Land Act or in the last portion of 
section 3, clause (xr) (a), which includes 
under the definition of rent “ money re- 
coverable under any enactment for the 
time being in force as if it were rent, ^ 
therefore, it was intended to include such 
money from whomsoever it might be tè- 
coverable. I have no doubt that the words 
"byaraiyat'in the beginning of clause (II) . 
(a) governs the whole clause. If this was 
not the intention of the framers, I should 
expect to fnd in this clause something of 
the: nature of a description of the ` class 
of persons from whom money payable as 
rent under other enectments is recover- 
able. 

The next argunient is that, as section 
164, caluse (3) of the Estates Land Act: dès 


Vol. LXX] 


clares that when a survey is made and a 
Record of Rights is prepared under Chapter 
XI the survey shall be made under the 
Madras Survey and the Boundaries Act, 
therefore, the expenses are  recoverable 
under the first named Act. The answer is 
that the preparation of a Record of Rights 
is something very different from a survey. 
Section 180 provides only for the recovery 
of the expenses of preparing a Record of 
Rights as if they werearrears of land revenues. 
It says nothing about the mode of recover- 
ing the cost of survey, which consequently 
is governed by the provisions of Chapter 
IV of the Survey and Boundaries Act. 

The last argument is that as this imam 
is held free of any rent to be paid to the 
proprietor, therefore, the tnamdar is not 
liable to contribute any part of the costs 
of the survey. 

For the purposes of this argument it 
is necessary to hold that a person who 
occupies land under a landholder free 
of all rent is nota 'tenant.' 

In this connection, it is noticeable that 
in the definition of 'tenant' under the 
Local Boards Act (Madras Act V of 1884) 
all persons who occupy land under a land- 
holder, whether they pay rent or not, 
are comprised—[vide section 3, clause (27) 
of Madras Act V of 1884]. Also that in the 
Bengal Survey Act of 1875 it is specially 
provided in section 17 that rent-free lands 
are to be deemed to form a part of the 
tenure within the local boundaries of which 
they lie, although there is no such provi- 
sion in the Madras Act. It is also worthy 
of notice that the Rent Recovery Act, VIII 
of 1865, which was the Act which governed 
the relation of land-holders and tenants 
in this Presidency at the time when the 
Madras Survey and Boundaries Act was. 
enacted in 1897, defined the term ‘tenant’ 
as including all persons who were bound 
to pay rent to a land-holder. But this 
definition was expressly qualified by the 
reservation that it was for the purpose 
of that Act only. 

I am of opinion that the word ' tenant ' 
in the Madras Survey and Boundaries 
Act has a wider significance resembling 
the definition in the Local Boards Act, 
and that it includes all occupants of land 
in. a zemindari estate upon which peish- 
cush is paid to the Government. I need 
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only refer to the derivation of the word 
from the Latin tenere ' to hold’ and to the 
definition in the dictionaries of Wharton 


and Webster of ' tenant’ ‘tenancy’ “‘tenure’- .- 


and ‘tenement’. In Peri Lakshuninarasimham 
Paniulu v. Sree Sree Ramachandra 
Mardaraja Deo Garu (1) an intermediate 
land-holder is spoken of as a tenure-holder, 
and a tenure-holder is a tenant in the widest 
sense of the word. Section 20 of the Act. 
does not say that survey charges are to. 
be collected by proprietors along with the 
rent, but it provides that they are revover- 
able as if they were arrears of rent. Thus, it 
is no answer to the landlord’s demand upon 
a tenant in his estate to pay an amount 
to which the law gives the semblance of rent. 


.to urge that he is not liable to pay rent. 


in any other form. 

In this view, I think that the Munsif was 
wrong in declining to adjudicate on the 
claim for survey charges, and as there 
was no dispute 1n tlie Trial Court as to the 
correctness of the amount claimed, that: 
the plaintiff should be given a decree for 
the amount claimed by him under both 
heads and for costs thereon. 

As my learned brother differs from me 
on the last point of law and as there is 
a conflict between the decisions in Nara- 
yanasami Reddi v. Osuru Reddi (2): and 
In re Kari Venkanna  Patrudu (3) upon 
the question whether the opinioh of the 
Senior Judge should prevail when the 
Judges composing ‘a Bench hearing 
Civil Revision Petitions in the excercise of 
powers conferred by section rt of ‘the 
Civil Procedure Code and section 25, of 
Act IX of 1887, differ on a question. of faw, 
we refer, under rule 2 (x) of the Appellate 
Side Rules, the question -“Whether the word 
‘tenant’ in section 20, clause (3) of Madras 
Act IV of 1897 includes. the  grantees 
of a rent-free inam in a zemindari" for 
determination by a Full Bench. 

Ramesam, J.—Thisis a revision ‘petition 
by the plaintiff against an arder ‘of the 
District Munsif of Kanigiri in: a. suit to 


(t) 18 Ind, Cas. 308; 37 M. 319; 13 M, I, T. 2043 
24 M In J. 290; (1913) M. We Ni 280. - 
- (2125 M. 548. Jo 

(3) 32 Ind. Cas, 330; 18 M, Le T, 5915. 17. Cr 
L, J. 42. DN 


-Of the respondent's inam, 


ment. 


an snam included in the semindart. 


: $66 
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recover road-cess, railway-cess, and survey 
charges from the defendant who owns an 
tnam within the plaintiff's zemindari. The 
District Munsif gave a decree for the cesses, 
but, holding that he had no jurisdiction 
over the claim relating to the survey charges, 
dismissed the plaintiff’s suit. He also ex- 
pressed an opinion, without recording it 
as a finding binding on the parties, that 
the plaintiff is not entitled to recover the 
survey charges. 
` It is common ground that the inam is a 
personal inam held free of any payment to 
the-zemindar. ‘Neither the petitioner nor 
the respondent is able to state the nature 
i.e., whether 
itis an enfranchised imam or an inam in- 
cluded in the assets of the plaintiff's zemin- 
dari at the time of the Permanent Settle- 
But, having regard to the fact that 
the plaintiff obtained a decree for road-cess 
and railway-cess—even though the tnam 
is held free of 'rent—I think it must be 
On 
this footing the case has been argued on 
both sides and I accordingly deal with it. 
The plaint does not mention the speci- 


fic ground on which the plaintiff claims 


“to recover the survey charges. 


In the Court 
below, it'was based on section 20 of the 
Madras Act IV of'r897. Before us not 
only has this ground been reiterated but 


“also the, plaintiff relied on section 70 


“of the Contract Act. The latter 
téntion has not 


con- 
been raised in the 


Court below or even in the grounds of 


‘itis unsustainable. 


the petition. Iam also of opinion that 


Considering the claim 


as based on section zo ofthe Survey and 


eae 


` Boundaries Act, the District Munsif held 


that. the Estates Land Act bars the suit. 


Section 189 of the latter Act bars the juris- 
, diction of the Civil Courts if a suit or appli- 


cation ‘lies under it in a Revenue Court 
for recovering the amount. Mr. Raghava- 
rao for the respondent contends that a 


‘suit lies under section 77 (i) of the Act 


`> (see item 8 of Schedule A to the Act) 


to' recover rent, which, as defined in section 
3 (11) (a), includes ‘money recoverble 
under any enactment as if it was rent. " 
Under section 20 of the Survey and Boun- 
daries Act, the survey charges are recover- 


„able. from the tenant. concerned, as if it 


was rent. 


a 


But in this case it cannot be said that 
the defendant is a tenant. Even assuming 
that the grantee under an absolute grant 
of an inam included in a zemindari is an 
intermediate land-holder within the mean- 
ing of section 73 of the Local Boards Act 
(Madras Act V of 1884) as to which I feel 
some doubt, itis difficult to describe him 
as a tenant. The land having become his 
own, he does not hold it of or under the 
zemindar. It is significant that there is 
no section in the Madras Survey and Boun- 
daries Act similar to section 17 of the 
Bengal Act of 1875. 

In my opinion, therefore, the survey 
charges are not recoverable from the defend- 
ant asifit was rent within the meaning of 


- Section 3 (xr) (a) of the Estates Land Act— 


apart from the consideration that the latter 
part of sub-clause (a), section 3 (i), 
should be construed ejusdum generis with 
the former part and covers only monies 
recoverable from a raiyat, which certainly 
the defendant is not. 

The suit, therefore, lies in a Civil Court. 
The reasoning involved in the above con- 
clusion incidentally disposes of the merits 
of the plaintiff's claim, t. e., he isnot entitled 
to recover. On this latter ground, the 
revision petition should be dismissed with 
costs. 

My learned brother and myself differ 
in our opinion. There isa conflict between 
Narayanasami Reddi v. Osuru Reddi 
(2) and In ve Karri Venkanna Patrudu 
(3) as to whether section 98 of the Civil 
Procedure Code, or clause 36 of the Latters 
Patent should apply. Under these cir- 
cumstances, I agree to refer the question 
of law (as stated by my learned brother) 
to a Full Bench under r. 2 (x) of the Appellate 
Side Rules of Practice. 





Mr. B.C. Seshachela Atyar for Mr. A. 
Krishnaswamy Joar, for the Petitioner. 

Mr. T. M. Ramaswamy Aiyar for Mr. C. 
H. Raghava Rao, for the Respondent. 


OPINION. 

Ayling, Offg. C. J. —The question referred 
to us is this,— 

“ Whether the word ‘tenant’ in sec- 
tion 20, clause (3) of Madras Act IV of 1897 
includes the grantee of a rent-free tnam 
in a zemindari." 
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Clause (3) referred to runs thus,— 

“The amount so apportioned shall be 
recoverable by the proprietor from the 
` tenants concerned in the same manner as 
if it were an arrear of rent due by a 
tenant to his landlord .” 

It will be seen that the clause contains 
the words ‘tenants’ and ‘tenant’ 
The reference speaks of ‘‘tenant” but I feel 
no doubt that the word of which our inter- 
pretation is desired is the word ‘tenants’ 
preceding the word ‘ concerned.’ 

On general principles, I should much 
like to adopt Spencer J.’s interpretation. 
There is no reason why the holder of a 
rent-free tnam should not contribute equ- 
ally with his neighbour, avatyat paying rent, 
to the costs of the survey, which is for the 
benefit of both. And section ro, which 
governs the case of Government land, 
and speaks of the registered holder, would 
apparently affect the inamdar equally with 
the vatyat, But we have to interpret the 
section as it stands; and I am reluctantly 
forced to the other view. 

It is not of much tuse referring to other 

Acts in which the term ''tenant'" is defined: 
we have not been referred to any Act in 
which the word 'tenant' is used without spe- 
cial definition and in which it has been held 
to cover a person who is not liable to pay 
rent. Nor do I feel justi&ed in placing 
much reliance on English definitions. What 
seems to me an insuperable obstacle to 
the acceptance of the broad interpretation 
favoured by Spencer, J., is the occurrence 
of the word  'tenant' near the end of 
the clause. Here, it clearly means a person 
who holds land subject to the payment of 
rent; and I find it impossible to hold 
that the Legislature used the word ‘ tenant ' 
(or tenants") in two different senses in the 
same clause and in such close juxtaposi- 
tion. 
' No doubt the charges have to be appor- 
tioned, under clause (1)of the section among 
all the lands surveyed; but it does not 
follow that a share is'recovetable in each 
case ` and it is only clause (3) which makes 
it recoverable under the Act. 

As the learned Vakil for the respondent 
points out, a provision of law for the 
recovery of money has to be strictly con- 
strued. I must answer the question in the 
negative, merely adding that itis worth 


consideration whether the Act should not 
be amended in this respect. 

Kumaraswami Sastri, J.—I agree. The 
word ‘tenant’ ordinarily means a person 
who holds lands or buildings of another 
in consideration of a premium paid or 
rent either in money, kind or service. So 
far as I am aware, this is the sense in which 
the term is used in both the Local and 
Imperial Acts. Wherever a different or 
extended meaning is intended, the Legis- 
lature has taken care to define the word 
‘tenant’ so as to make it capable of includ- 
ing persons who in the popular sense would 
not becalled tenants or who hold lands 
absolutely. For example, in the Local Boards 
Act (Madras Act V of 1884), ‘ tenant,’ 
is defined as including “all persons who 
whether personally or by an agent occupy 
land under a Land. holder or an intermediate 
land-holder and whether or not they pay 
rent to such Land holder or intermediate 
land-holder, as the case may be." ‘his 
is, so far as I am aware, the only Madras 
Act where the word ‘tenant’ is used in 
a wide sense so as to include persons not 
paying rent. In the Transfer of Property 
Áct, the Rent Recovery Act and the Estates 
Land Act, ‘tenancy’ implies the holding 
of land on payment of rent or premium. 

I do not think it can be said that 
a grantee of a rent-free inam is a tenant 
of the zemindar. He is the owner for all 
practical purposes. and it will be doing 
violence to the plain meaning of the word 
‘tenant’ to say that he is a tenant of 
the owner of the estate. 

I do not think that the English law as 
to land tenures affords much help in con- 
struing the word  ' tenant.’ in Indian 
enactments. Even an absolute owner of 
land is spoken of as a ‘tenant’ in fee 
simple. It would, I think, lead to many 
anomalies if we were to hold that every 
grantee of land in India is a tenant and it 
is clear that the Legislature in dealing with 
landlords and tenants did not ordinarily 
depart from the ordinary and popular mean- 
ing of the word ‘tenant.’ 

It has been argued that the survey of th 
estate by the zemindar under the pro- 
visions of the Survey and  Boundaries- 
Act benefited the itnamdar just as much 
as the tenants and there is no reason for 
making the tenant liable to bear a share 


Së 


of the expense and not the inamdar. This 
is a good reason forthe Legislature making 
the inamdar liable by a definition similar 
to thatin the Local Boards Act of 1884 
which was before the Legislature when 
it passed the Survey and: Boundaries 
Act in 1897, or for a provision similar to 
the Bengal Survey Acof 1875 where rent- 
free lands are to be deemed to form part 
of the tenure within the local boundaries 
of which they are included. It is a rule 
of construction that ordinary terms and 
expressions are to be construed as they are 
understood in common language and that 
the obvious and popular meaning of the 
language should as a general rule be followed, 
and thatStatutes imposing a burden ought 
to be strictly construed. I do not think 
itis a sufficient reason to give the word 
. ‘tenant’ an extended sense simply be- 
cause a person would otherwise escape 
a liability, especially when the Legislature 
has in other enactments passed prior to 
the Surveys Act taken care to make such 
persons liable by using apt words. It 
i$ a question for the Legislature whether 
the Act should not be amended. 

Turning to the section itself, clauses 
(1) and (2) provide for the apportionment 
among thelands, which have been surveyed 
the whole or any specified portion of the 
cost of such survey and clause 3 enacts 
that “the amount so apportioned shall 
be recoverable by the proprietor from 
the tenants concerned in the same manner 
as if it were an arrear of rent due by a 
tenant to his Íandlord." The object was 
to enable the landlord to take advantage 
of the remedies open to him for the recovery 
of rent and the clause contemplates cases 
where rent is payable by the party liable. 
The word ‘tenant’ in the latter portion 
^of thesentence means “a person who pays 
rent to thelandlord " and there is no reason 
^to give the word ‘tenat’ occurring a few 
words before a different meaning. 

I would: answer this question referred 
to us in the negative. 


Odgers,J.—1 agree. The question re- 
ferred to us is whether the. word ‘tenant’ 
in section 20 (3) of Madras Act IV of 1897 
inludes the grantee of a rent-free inam in 
a :emindari. The reference is the result 
of a differénce of opinion between Spencer 
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and Ramesam, JJ. The clause runs 
thus :—'* The amount so apportioned shall 
be recoverable by the proprietor from the 
tenants concerned in the same manner as 
if it were an arrear of rent due by a tenant 
to his landlord.” Spencer, J., held. that 
the word ' tenant ' in the clause in question 
had a wider meaning than ‘lessee’ and 
corresponds to an occupier under any 
title on the analogy of the use of the word 
in English Law in combinations such as 
“ tenant in fee,” ‘ tenant for.life," “ tenant 
for years," "'joint-tenant," etc. Thelearned 
Judge draws attention to the definition 
of ‘tenant’ in the Local Boards Act, 
Madras Act V of 1884 [section 3 (xxvir)] 
where it includes all persons who occupy 
land under a land-holder or an intermedi- 
ate land-holder, and whether or not they 
pay rent to such land-holder or intermedi- 
ateland-holder. Reférence may also be made 
to sections 64 (ii) and 73 (third clause) 
of the same Act. It is, however, to be noted 
that section 3 begins thus: "In this Act, 
unless there is something repugnantto the 
subjet or context—’’; the definition is, 
therefore, confined to the Act. In the Ben- 
gal Survey Act (V of 1875) section 17, it 
is enacted that, ‘‘ all lands held without 
payment of rent, not being entered in 
the Collector's register of revenue-free 
tenures of the district, shall, for the purposes: 
of this Act, be deemed to form a part of: 
the tenure within the local boundaries. 
of which they may beincluded.” This 
does not define ‘tenant’ and restricts 
the above definition to the purposes of the 
Act. It does not appear to me that any 
positive inference can be drawn from the 
provisions of other Acts on distinct 
subjects. No instance occurs to me, and 
none was quoted at the Bar, of the use in 
Indian enactments of the word “tenant;” 
in the English real property sense—a sense 
derived from the history of the developmient 
of tenure in the fendal law which gradu- 
ally displaced the old allodial: Holdings. 
In this case there is admittedly no relation-. 
ship of landlord and tenant and it was not: 
argued that the inamdar holds. of or from, 
the proprietorin any manner. 

For the appellant, reliance; was placed: on 
the fact that the first two clauses. of section. 
20 of Act IV of 1897 throw the'incidence of. 
the cost the lands and not on the individual 
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who is'to.pay and who is only referred 
to in the third clause. i 

There. seems no reason either in law 
or.eequity why a holder of a rent-free tnam 
should- not for the purposes of the Act be 
exactly in the same position as a tenant 
paying- rent, but we can only interpret 
the language of the Legislature as we find 
it. On. the other hand, the. use of the word 
‘tenants’ and ‘a tenant’ within a 
line of each other in the same clause 
is pointed to, as suggesting the improbability 
of the same word. being used in two 
different meanings. It is possible-of course 
. to say that. the latter use of the word is 
not only illustrative of the manner in 
which the .charge is to be recovered from 
the individual concerned ; if so, the collec- 
tion is, to say the least, unfortunate, and 
in the absence of authority as to the use 
of the word ‘tenant’ in Indian enact- 
ments in the English Law sense, I must 
reluctantly hold that the word ‘tenants’ 
is confined to those who pay rent to the 
proprietor. I would, therefore, answer the 
reference in the negative. 

V. N. V. 

Reference answered in ihe negative. 
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MADRAS HIGH COURT. 
APPEAL, AGAINST ORDER No. 44 OF I92I. 
October 25, 10921. 

Present -—Sir William Ayling, Kr, 
Offig. Chief Justice, and Mr. Justice 
Odgers. 

RAMASAMI KONAN-—COUNTER- 
PETITIONER—PURCHASER—APPELLANT 

; Ver SWS 
KULANDAI VELU PILLAI—PETITIONER 

—PLAINTIFF—RXSPONDENT. 

Evidence Act (I of 1872), s. 1315—— Execution of 
decree —JDecree-holder causing sale of his own. proper- 
iy.— Estoppel— Civi! Procedure Code (Act V 
1908), Ss. 47, QO. X XI, rr. 92, 100, 103— Appli- 
cation under O. X X I,v. 100, dismissal of— Remedy. 

A decree-holder who, under a mistake, causes 
his own property to be brought.to sale as that of 
the judgmeut-debtor is estopped from afterewards 
claiming it from, the auction-purchaser as his own, 
unless. he. can show that the latter was not in fact 
misled. l 

Sarat Change Dey v. Gopel Chunder Laka, 
20-0, 296; 19. 1. A. 203; 6 Ser. P. C 1. 224; 10 Ind, 
Dec, (N. S.) 2or (P. C.), followed. 

Where after a Conrt-sale has become absolute 
undJer"O. XXI, r. 92 of the Civil Procedure Code, 
an application for delivery of possession of property 
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is made under, r..100..and dismissed-under r. 103, 
the only remedy of the party aggrieved’is by way 
of a suit and an application under section 47 of the 
Code is incompetent. 

Appeal against an order of the Court 
of the Subordinate Judge, Negapatam, in 
Execution Appeal No. 68 of 1920, in Original 
Suit No. 4r of 1904. s 

Mr. S. Panchapegesa Sasiriav, fot the ` 
Appellant. 

Mr. K. S. Ganapathi Atyar, for the Res- 
pondent. 

JUDGMENT.-—-Appellant: attacks the 
order of the Subordinate Judge on two 
grounds,— E 

(r) that the respondent having hímself 
caused the property to be brought to sale 
as that of the judgment-debtor is estopped 
from now claiming it from the auction- 
purchaser as his own; CH 

(2) that. the sale has become. absolute 
under O. XXI, r. 92 of the Code of Civil 
Procedure. 4 

As regards the first. argument, we, must 
hold that the fact that respondent. himself 
was under a mistake when he filed his sale 
application will not prevent an estoppel, 
Sarat Chunder Dey v. Gopal Chunder Laha (x), 
and unless it is found that appellant was 
not in faet misled, respondent must be. held 
to be estopped. It is unnecessary to call 
for a finding as to this, however, because 
appellant is entitled to succeed on the second 
point. The sale was. duly confirned by 
order of the Court and became absolute 
under O. XXI, r. 92, After that it could 
only be questioned by a person other thau 
the judgment-debtor applying under r. roo. 
Respondent did in.fact apply under. this 
section. though , whether he was entitled 
to do so, seeing he was himself the decree- 
holder, may be doubted. However, he 
did and bs application.was dismissed. under 
r. ror. After this his only remedy was 
by suit (vide r. 103) and his. application 
under section 47- was-incompetent.. 

We see no reason, in the circumstances, 
of this case to convert this proceeding into 
a suit. | 

We set aside the lower. Court's order and 
dismiss the petition with costs through- 
out. e 

V. N. V. 


(1) 20 C. 296; 19 1. A. 203; 6 Sar, P. € J. 224° 
to Ind, Dec. (e, 5.) 207 (PLC). 


Petition dismissed. 
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FAITUDDIN t. ASRAB ALI, 
CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 893 of 1920. 
May 17, 1922. 
Present:—-J ustice Sir Asutosh Mookerjee, 


KT. and Mr. Justice Chotzner. 
FAIJUDDIN AND OTHERS—PLAINTIFFS— 
APPELLANTS 
VEVSUS 
ASRAB ALI AND OTHERS—DEFENDANTS 
—RESPONDENTS. 


Registration Act (XVI of 1908), s. 17, 
cl. (d)—Lease forone yearv—-Option to continue— 
Registration. 


‘Clause (d) of section o of the Registra- 
tion Act applies to make a lease compulsorily 
registrable when it is for a term longer than one 
year. Where there is no present demise for a 
longer period than one year, the fact that the 
tenant has the option at the end of the term of 
one year to continue his tenancy, would not make 
the lease a lease for a longer term than one year. 


[p. 571, col. 2.] 

Where there is a present demise for one year 
only the lease cannot be treated as alease reserv- 
ing a yearly rent and is, therefore, not compulsorily 
tegistrable under clause (d) of section 17 of the 
Registration Act. Ip sat, col. 2.] 


Appeal against a decree of the Addi- 
tional District Judge,  Tipperah, dated 
the 2nd of January 1920, reversing that of 
the Munsif, Sixth Court, at Comilla, dated 
the 5th of February 10915. 

Babu Hemendra Kumar Das, for the Ap- 
pellants.—My grievance before your Lord- 
shipsis, that the Court of Appeal below has 
erroneously rejected the document on the 
ground that it is not registered. He seems 
to think that it is a compulsorily regis- 
trable deed and so it being not registered 
it cannot be considered. , My submission 
is that this lease does not require registra- 
tion and as such section 17 of the Indian 
Registration Act is not applicable. On 
the race ofit, the lease was for one year 
only, t.e., the year 1290 B.S., and there are 
clear expressions to that effect in the body 
of the document. Refers to Boyd v. Kreig 
(1), Bhobani*Mahto v. Shibnath. Para (2). 
Under the circumstances, the learned Judge 
'was wrong in not taking this lease into his 
consideration. 

Babu Baranasibasht Mukherjee (with him 
Babu Sasadhar Roy I), for the Respondents.— 
I submit that the learned Judge was right 


(1) 17C. 548; 8 Ind. Dec. (N. s.) 905. 
(2 13 C, 1135 6 Ind, Dec, (N. S.) 575. 
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in excluding the document from his con- 
sideration as it was not registered. It is 
not a settlement for one year only. It, is 
a lease of immoveable property for more 
than a year. The words, “if you do not 
pay the rent, year by year” are a conclu- 
sive answer to my learned friend’s con- 
tention that it is a settlement for one year 
only; andso the provisions of section 17 
clause 17 (d) ofthe Indian Registration Act 
are applicable. The demise was for more 
than one year. The tenant was entitled to 
theoption to continue the tenancy even after 
the expiry of one year. The cases cited 
by the other side refer to different facts and 
circumstances and have no bearing on the 
present case. The lease reserves a yearly 
rent and so it must be registered. 
Babu H. K. Das, replied. 


J UDGMENT.— This 
the plaintifis in a 
of: possession of land 


is an appeal by 
suit for recovery 
on declaration 


of title. The Trial Court decreed the 
suit. On appeal that judgment was 
reversed. On second appeal to this 
Court the case was remanded to 


the lower Appellate Court for re-considera- 
tion. After remand, the District Judge 
adhered tothe opinion previously express- 
ed by him, with the result that the suit 
has been dismissed. On the present appeal, 
the plaintiffs have contended that the 
decision of the District Judge is erroneous, 
as he has excluded from consideration a 
lease granted on the 7th April 1883 on the 
ground that the document, though 
compulsorily registrable under section 17 
of the Indian Registration Act, had not 
been duly registered. 

Section 17 provides that a lease of immove- 
able property from year to year or for any 
term exceeding one year or reserving a 
yearly rent shall be compulsorily regis- 
trable. The question for consideration, con- 
sequently, is, whether the document now 
before us is a lease from year to year or for 
a term exceeding ome year or reserves a 
yearly rent. The lease purports, on the 
face of it, to be a settlement for a term of 
one year. The lease states that the tenant 
had presented himself, that he had prayed 
for a settlement for the year 1920 for a term 
of one year, and that the lease was accord- 
ingly granted on condition that an annual 
rent of Rs, 6 would be paid. The docu- 
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ment then proceeds as follows: "If you do 
not pay the rent, year by year, at the 
expiry of the term, we will settle the Jote 
elsewhere or bring the lands in our posses- 
sion. "To this you will not be able to make 
any objections. You will not get credit 
for any rent which is paid without obtain- 
ing a receipt, and even after the expiry 
of the term of this pattah, if you pay to us, 
year by year, the settled rent, year by year, 
without objection, we will not settle the 
said lands elsewhere. ‘To this effect we 
give you settlement by this Anumat: patiah 
for the year 1290 B.S. for a term of one 
year." 

It will be observed that the document 
is described as a settlement for a term 
of one year in at least three places. But 
it is argued on behalf of the respondent that 
if all the terms of the lease are examined, 
it will be found that the lease was for more 
than a year, The testto be applied is, 
whether there was a present demise for 
a year only, or for a period of more than 
one year. The application of this test 
leads to a conclusion unfavourable to the 
respondent. If there is a present demise 
for more than a year, the legal conse- 
quence follows that the tenant has not the 
option to vacate the land at the end of a 
year. lf from the inception of the te- 
nancy, he is a tenant from year to year, 
he must terminate the tenancy by an appro- 
priate notice. On the other hand, the 
lease makes it abundantly clear that the 
tenant was allowed the option to quit the 
land without any notice at the end of the 
term of one year. He had the option to 
continue in occupation of tbe land upon 
payment of rent and if he chose to exercise 
that option, his possession thereafter would 
be not that of a tenant for.one year but of 
a tenant from year to year. This is exact- 
iy what happned in the case of Boyd v. 
Krieg (1i) where . Trevelyan, J., held that 
the mere fact that the tenant had the 
option to renew the period:for which the 
lease was torun, did not make the tenancy 
a tenancy in excess of one year. This 
accords with the decision in Hand v. Hall 
(3,which shows that the existence of the 
option does not create a lease for a term 
exceeding one year. A similar view has 


(3) (1877) 2 Ex. D. 355; 46L. J. Ex. 603 36 
In T. 7651 25 W. R. 734 
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been adopted in the cases of Khayalt v. 
Husain Bakhsh (4) and Apu Budgavda 
v. Narhari Annajee (5). The decision in 
Bhobant Mahto v. Shibnath Para (2) is 
clearly distinguishable. Although the 
lease in that case purported to be a lease 
only for a year, there “was a covenant 
that the usufructuous mortgagee would 
continue till the loan was re-paid. Upon 
a consideration of all the terms of the lease 
the Court held that the lease was for a period 
longer than a year. A similar remark 
applies to the decision in Venkatachellam 
Chetti v. Audian (6). There, also, although 
the lease purported to be a settlement 
for a year, there was a covenant that the 
tenancy would continue until another 
document was executed, and the Court 
found that the deed taken as a whole 
created a tenancy for a longer period than 
one year. 

We are of opinion that in the present 
case there was no demise for a longer period 
than one year and that, although the tenant 
had the option at the end of the term of 
one year to continue his tenancy, that did 
not make the lease a lease for a longer term 
than one year. From this point of view it 
must be held that the document was not 
compulsorily registrable. 

. It has next been  contended that the 


lease reserves a yearly rent. It is plain, 


however, that this cannot be treated as a 
lease reserving a yearly rent, inasmuch 
as there was a present demise for one year. 
Clause (d) of section 17 of the Indian Re- 
gistration Act, applies when the lease is 
for a term longer than one year. This 
position is supparted by the decision in 
Jugdesh Chunder Biswas v. Abedollah Mun- 
dul (7). The decision in Mohunto Southo 
Pursad Dass v. Parasu Padhan (8) men- 
tioned on behalf of the appellants is clearly 
distinguishable. 


The result is that this appeal is allowed, 
the decree of the District Judge set aside 


(4) 8 A. 198; A. W. N. (1886) 563 5 Ind. Dec, 
(x. S.) 12. 
(5) 3 B.2x;2Ind. Dec. (N. S.) 14. 

) 3 M. 358; 5 Ind. Jur. 636; 1 Ind. Dec. 
804. 
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and the case remanded. to him for recon- 
sideration. The lease will be treated as 
part of the evidence, provided its genuineness 
is established. The District Judge will 
then consider whether” the boundaries 
given in this document advance the case 
of- the plaintiffs. Costs will abide the 
result. 


B.N. Appeal allowed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDERS Nos. 218 AND 
251 OF 10921. 

February 15, 1922. 
PreseniL.—Mx. Justice Oldfield and Mr. 
Justice Venkatasubba Rao. 

C.. L. NARASIMAM— 
APPELLANT 
Versus 
N. HANUMANTHA RAO NAIDU 
RESPONDENT. 


Provincial Insolvency Act (III of 1907), ss, 16 
(2), 47— Civil. Procedure Code (Act V of 1908) 
ss. 60 (1) (iti), 99, x08—— Insolvency proceedings-— 
Receiver, "whether necessary party—Order made 
at instance of creditor, legality of— Appeal— 
Receiver not made pariy, effect of— Application for 
allotment of salary of tnsolveni— Rule applicable. 

The principle. of section 16 (2) of the Provincial 
Insolvency Act should be invariably observed 
in insolvency proceedings and the Official 
Receiver or Receiver appointed by Court should 
have carriage of them not merely in the lower 
Court. but also in appeal. An order made at the 
instance of a creditor should” not, however, be 
set.aside on the ground that it was not made at 
the instance of the Receiver, when it appears 
that the Receiver was a party to the proceedings 
and acquiesced in theorderand no prejudice was 
caused to the Receiver or to the creditors. 
[p: 572, col. 2.] 

Where an appealis preferred bya creditor and 
not by the Receiver and there is no likelihood 
of any prejudice resulting to the Receiver or to the 
creditors, the Appellate Court may, in a proper 
case, interfere with the order of the lower Court 
without joining the Receiver as a party to the 
appeal.. [p. 572, col. 2.] l 


In an application, under section 16 (2) of the 
Provincial Insolvency Act, to allot the smary 
of an insolvent for the benefit of creditors 
the provision contained in section 60 (1) (iii) of the 
Civil Procedure Code should be kept in view. 
[P. 573» COL 1.] W 
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Appeal against an order of the District 
Court, Ganjam, at Berhampore, dated the 
Toth January 1921, in Execution Appeal 
No. 55 of 1920. . 

; Mr. B. Gaghanadhu Dass, for the Appel- 
ant. l 

Mr. B. Sommaya, for the Respondent. 

JUDGMENT, These are appeals, Appeal 
against Order No. 218 of x92r by the 
insolvent and Appeal against Order No. 
251 of 1921 by a creditor, against an order 
of the District Judge of Ganjam on the 
latter’s petition asking for an allocatión 
of the former’s salary as translator of the 
District Court to the Receiver engaged 
in the administration of his estate for the 
benefit of the creditors. " 

The appellant in Appeal! against Order 
No. 218 has objectea ic the lower Court's 
order on the ground that it was not ore 
under section 16 (2) of the Provincial Insol- 
vency Act, III of 1907, which governs the 
case, passed on a petition by the Receiver, 
but on one by a creditor. Reference 
to the record shows that iu 
fact the Receiver was a party to the pro- 
ceedings in the lower Court, had notice of 
them and acquiesced in the order which was 
made. We are very clear that the prin-, 
ciple of section r6 (2) should be invariably 


Observed in insolvency proceedings and 


that the Official Receiver or Receiver 
appointed should have the carriage of 
them, not merely in the lower Court but 
also in appeal. In the present case, however, 
it is clear that no prejudice to the Receiver 
or to the creditors whom he represents, 
has occurred ; and with reference to sec- 
tions 108 and 99 of the Code of Civil Pro- 
cedure, read with section 47 of the Provin- 
cial Insolvency Act, we think this objec- 
tion should not be susteined. The Receiver, it 
may be added, is not a party to either appeal 
in this Court. But, as the course we are 
taking does not prejudice him or the cie- 
ditors, we do not think it necessary to 
delay the proceedings in order that he may 
be joined. 

On the merits, the lower Court had before 
it an order, which it describes, and the 
description is not disputed here, as passed 
by a former District Judge ‘‘administra- 
tively.” The exact nature of this order 
is not clear. But, fortunately, we need nct 
consider it further, because we are asked 


"awa 
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to deal with the position of the insolvent 
only from the date of the petition urider 
disposal. ‘The resuit of that order, how- 
ever, was that in 1912, when the insolvent 


appealed to the compassion of the Court 


on the ground that he was endeavouring 
to give one of hissons a University edu- 
cation and to carry on the school educa- 
tion of the others, his appeal was success- 
ful, the Court allowing him to retain the 
whole of his salary to the prejudice of 


the creditors, the Receiver acquiescing, 
it would ‘appear somewhat easily 
in that decision. In the present 


petition, the creditor appellant in Appeal 
against Order No. 251 has asked for a 
re-consideration of the situation with re- 
ference to section 16 (2) of the 
Provincial Insolvency Act and 
section 60 (1) (222), Civil Procedure Code. 
Contra it is contended that we should ad- 
here to the previous order on the ground 
that it was passed with reference to sec- 
tion 40 of the Provincial Insolvency Act. 
For the creditor-appellant it is urged 
that section 40 is not applicable to this case ; 
but, on the view we take, it is unnecessary 
for us to deal with that. For we under- 
stand the lower Court, in the order under 
appeal, with reference to the present state 
of prices inthe District and similar con- 
siderations, to have allowed the insolvent 


— to retain the pay, which he was getting in 


1912, and to have allocated to the Receiver 
for the creditors the subsequent increase 
in his pay amounting to Rs. 25. 

We cannot understand that decision. 
If the special consideration arising from the 
insolvent's desire to educate hissons were 
material, they must long ago have ceased 
to be so, since that education must by now 
have been completed. It is impossible 


to hold that the insolvent cannot live on - 


one moiety of his salary, of which section 
60 (1) (itt) authorises the attachment of the 
other. That is the only and the proper 
basis for a decision. Adopting it, we set 
aside the lower Court's order and direct 


' the lower Court to pay each month to the 


' Receiver for the benefit of the creditors 


Rs. 50 from the insolvent’s salary ; or, 


' in case the salary shall be altered, a moiety 
-: thereof. 


It will always be open to the 


for a modification of this order. The 
forgoing disposes of the appeals. Appeal 
against Order No. 218 is dismissed with 
costs and Appeal against Order No. 251 
is allowed with costs. 
Zo. 
Appeal No. 2x8 dismissed, and 
Appeal No. 251 allowed, . 


LAHORE HIGH COURT. 

First CIVIL APPEAL No. 1679 OF 19109. 
April 27, 1922. 
Present:—Sir Shadi Lal, Er, Chief Justice, 
and Mr. Justice Harrison. 

Rai Bahadur Lala NARSINGH DAS-— 
—APPELLANT 

versus 
Ton SECRETARY or STATE FOR 
INDIA iN COUNCIL, THROUGH THE 
COLLECTOR or LAHORE— 
; RESPONDENT. 


Land Acquisition Act (I of 1894), s. 23 (x)— 
Value of land, determination of—Matters to be 
considered—-Gosis, how calculated. "o 
In calculating the valué of a plot of land acquired 
by Government, the price previously paid for a 
portion of the same area affords infinitely the best 
material which can possibly exist. [p. 574 col. 2.) 
In cases of acquisition of land by Government, 
costs should be allowed on the valuation, if allowed 
atall. [p. 575, col: 2:] 
Ekambara Gramany vw. 
31 M. 328, relied on. 


First Appeal. " . 

Messrs. Mott Sagar, R. B. and 
Chand,.for the Appellant. : 
Lala Jai Lal, for the Respondent.. 

JUDGMENT,.—In pursuance of a Noti- 
fication, dated the 7th July 1917, Govern- 
ment acquired 4$ kamals of land on the 
Montgomery Road in Lahore, and sear 
the Queen's Statue and the Mall. for Che 
purpose of a Police post which had been 
built several years before, the land having 
been rented by the Municipality for the 
purpose. ‘The price awarded by the Col- 
lector was Rs. 2,000 ‘a ‘kanal and this was 


Muniswamy Gramany, 


‘Gopal 


confirmed by the Tearhed District Judge 


! insolvent in case any special circumstance 


* Should arise to apply io the District Court before whom an objection was iddged claim: 
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ing Rs. 6,000 a kanal. From the decision 
of the District Judge this appeal is pre- 
ferred and it has to be decided what was the 
market-value of this small plot of land 
in the year 1917 at the time the Notifi- 
cation issued. We may state at the out- 
set that the evidence produced by the par- 
ties is both extremely meagre and affords 
extraordinarily little help. Land values vary 
in Lahore with the most astounding rapidity 
and, once the recognised business highway 
of the Mall is excluded, the value of land 
on the adjoining feeder roads must be largely 
a matter of guess work, and, while it is ob- 
viously true that propinquity is an, im- 
portant element, it is impossible to say at 
what rate the values of frontage sites vary 
inversely with their distance from the Mall. 
At present there is only one. important shop 
on a feeder road, namely, that of Messrs. 
Max Minck, on the Ferozepore Road, ad- 
joining the Central Circus. The day will 
doubtless come, unless the development 
of Lahore be retarded in some way, when 
shops will be built on other feeder roads, 
but there is no immediate prospect of this 
happening and the site in question not 
being on the business highway the prices 
paid for land on the Mall afford no help 
whatever. 

The next point which is established clear- 
ly by the evidence is that, although before 
the War prices were rising rapidly and since 
the armistice there has been a great boom 
in values, during the War prices were at 
a standstill, and land could be obtained in 
1917 at the same price as in 1914 and this 
is proved by the evidence of Ram Pershad, 
who was produced by he objector. The 
respondent relies on the price paid by Mr. 
Rustomji and the present objector in 1903 
for 50 kanals behind Mr. Rustomji's house 
as affording a valuable analogy but the 
plots are not similar, the land then brought 
being farther from the Queen’s Statue and 
the Circus. Prices, moreover, rose steadily 
after 1903°and that site contained an old 
shrine, which detracted from its value. 
Similarly, the objector relies on two valua- 
tions made by Mr. Hallifax and Colonel 
Frizelle, both having been Deputy Com- 
missioners of Lahore at the time they made 
them. Mr. Hallifax in 1905 effected the 
exchange of a.small plot of nagul land form- 
ing the apex of the triangle between the 


Montgomery and the Egerton Roads with 
a piece of land on the Mall belonging to 
Mr. Muhammad Naqi. No money changed 
hands but, for the purpose of making the 
necessary entries in the Government regis- 
ters, the value of both was assumed to be 
Rs. 4,000 a kanal, ‘This affords no cri- 
terion of any value. So also Colonel Frizelle 
in the same year valued the present site at 
Rs. 4,000 a kanal. It is impossible to say 
whether he was influenced by the opinion 
of Mr. Hallifax regarding the value of the 
site immediately across the road and having 
a frontage on both the roads, which bound 
it, but his valuation is shown to have been 
very far from correct inasmuch as in 1908 
Rai Sahib Narsingh Das bought this plot 
and the adjoining area, this plot doubtless 
forming the most valuable portion of his 
purchase, for Rs. 690 a kanal. 

The objector also relies on the fact that 
the monthly rental was fixed at Rs. 80 a 
month in 1917 the previous rate having 
been Rs. 15 a month and he was asked for 
the capitalized value of this monthly rental. 
This is not, in our opinion, a sound method 
of reaching the value for the Municipality 
had been foolish enough to build on leased 
land and was forced whether to abandon 
the building or to pay the rent demanded, 
and the large increase in the rent was follow- 
ed shortly by the acquisition of the land. 

We find ourselves, therefore, reduced to ` 
one piece of evidence only, which is the 
fact that in April 1914, just before the War, 
Government acquired from Rat Sahib Nar- 
singh Das, the objector, 10 kanals and 8 
marlas of land out of the area purchased 
in 1908 and immediately behind the pre- 
sent plot at Rs. 2,000 a kanal. It is a 
truism that in calculating the value of 
a plot of land the price previously paid for 
a portion of the same area affords infinitely 
the best material which can possibly exist. 
We have explained that prices were station- 
ary during the War and, if this area of 
10 kanals had been of precisely the same 
quality as that now in dispute, the matter 
would be settled by the price then paid 
and accepted without objection, for the 
order of the Collector shows that this was 
the valuation claimed by the owner him- 
self. The land, however, though other- 
wise as desirable and as well situated, had 
no frontage on any road and the difficult, 
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point to be decided is how far the exist- 
ence of frontage and of a disproportionate 
area of frontage as compared-with the whole 
affects the market price. Here, again, we 
must repeat that it is not a question of 
valuing the site of the possible shop but 
of the site of the building, which in the 
nature of the things required an entrance 
from the road but did not depend for its 
prosperity on the amount of shop window, 
which could be constructed. Looking at 
the property acquired by Rai Sahib Nar- 
singh Das as a whole and as comprising 
in Ewbery's buildings sites adjoining the 
main business thoroughfare of Lahore, we 
may assume that every purchaser of a plot 
would demand some frontage, and the whole 
area would be cut up into portions of a 
convenient size combining such frontage 
with a: reasonable area at the back, the 
measurements being presumably not less 
than those of a square. We also assume 
that the price would vary inversely with 
the depth as measured from the road and 
that the available sttes would also decline 
in value as the distance from the Mall in- 
creases. Here the area behind had already 
been acquired by Government in 1914 
and the price paid was Rs. 2,000 a kanal. 
Had the present plot been added to pro- 
vide a frontage and the whole sold as one 
compound we think it fair to assume 
that the value of the whole would have 
been Rs. 2,400 as against the Rs. 2,000 
actually fixed for land without any front- 
age. The area now in suit is 4 kanals, 
I5 marlas 120 square feet, the adjacent 
area previously acquired measure 10 kanals, 
8 marlas. The total area of the two is, 
therefore, 15 kanals 3 marlas and 120 
square feet. At Rs. 2,400 a kanal the 
price of the combined plot is Rs. 36,424. 
The price paid excluding the 15 per cent. 
' for compulsory acqusition is Rs. 30,353-5-4. 
The difference, therefore, is Rs. 6,070-r0-8 
and this was to be added to Rs: 9,553-5-4 
the price already paid giving a total of Rs. 
15,024 to which has to be added a further 
sum of Rs. 2,343-9-0 on account of the 
compulsory acquisition. 


While it is quite true that within reason- 
able limits the narrower the plot sold on a 


thoroughfare the higher the price, this only - 


applies to shop sites and for other pur- 
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poses such as the building of offices or resi- 
dential houses a certain depth is essential. 
It is obvious that a site without a frontage 
had not the same value as one with a front- 
age but, at the same time, it must not be 
forgotten that the settler of a narrow strip 
of frontage deprecates the value of the land 
behind, which should have been added 
to it and the converse proposition is equally 
true. 

To look at it in another way, if the value 
of a normal site on the Montgomery Road 
be X a kanal and the value of the back 
half be X-2 it does not necessarily follow 
that the remaining portion of frontage is 
wotth 3X-2 but rather that, if the pieces 
be sold separately, the total price will be 
less than that of the .economic plot sold 
as a whole. We have, however, allowed 
the full 3X-2 as the figure we have assumed 
for a normal site with a frontage has been 
so assumed without any certain guide and 
as we do not know how far the figure would 
fall below 3X-2 we make no further assump- 
tions but allow the whole of the difference 
eee All, therefore, that can be said is 
that the value of the various portions of 
the area purchased by Ra? Sahib Narsingh 
Das must vary enormously, infinitely the 
most valuable portion being that nearest 
the Queen's Statue and as we know the 
value of the plot at this end without a front- 
age, we can only reach the value of the front- 
age, which would naturally go with it by 


assessing the whole and increasing the price 


of the portion by the amount of the defi- 
ciency. . 

We, therefore, accept the appeal in so 
far as to raise the price for the land in smt 
to Rs. 17,967-9-0 and for this sum we give 
the appellant a decree. A cross-objection 
has been put in by the Collector asking 
for full costs in the Court of the District 
Judge. It is explained in Ekambara Gramany 
v. Muniswamy Gramany (X) that costs should 
be allowed on the valuation if allowed . 
at all and an arbitrary sum as 
fixed by the District Judge should not 
be given but, as the net result of the liti- 
gation has been that both sides have been 


e 


576 | < 

XANDASAMI REDDI v, SUPPAMMAT, 
approximately equally successful we di- 
rect that the parties shall pay their own 
costs throughout. 


N. K. Decree modified. 


“MADRAS HIGH COURT. 
' APPEAL AGAINST ORDER NO. 139 OF 
1020. 

December 7, 1921. | 
Present:—Jùstice Sir William Ayling, KT., 
and Mr. Justice Venkatasubba Rao. 
KANDASAMI REDDI AND OTHERS— 
DEFENDANTS NOS. I TO 5 

AND 7 TO: II—ÀPPELLANTS 
= VEFSWS 
SUPPAMMAL AND ANOTHER— 
PLAINTIÉES--RESPONDENTS. 

Limitation Act (IX of 1908), s. 19— Admission 
~of past liability— Acknowledgment— Principles 
.applicable— Liability, meaning of. "s 

‘An admission. of past liability unaccompanied 
by an allegation’ of discBhfgecáunot'iu all cases 
‘pe interpreted as an admission of subsisting lia- 
bility and the question whether it amounts to an 
implied’ acknowledgment of subsisting liability 
within the meaning of section 19 of the Limitation 
Act, must be decided in each case from the lan- 
guage used and the circumstances in which the 
acknowledgment is made.  [p*577, col. 2.] 

Where an admission of execution of a document 
of mortgage is made by a person simply for the 
purpose of explaining how certain other documents 
came into his possession and where the discharge 
of the mortgage is entirely irrelevant to the purpose 
for which the statement is made, no adverse in- 
ference can be drawn from the failure to allege 
‘dischargé and ‘the admission does not amount 
ën an acknowledgment of liability, so as to save 
the bar of limitation. [p. 578, col. 1.] 

«liability " signifies present liàbilit at the 
“time of acknowledgment. Ip. 576, col. 2.] 
Appeal against asi: order of remand of the 
ourt of the Subordinate Judge, Ramnad, 
at Madura, dated the 11th November 1919, 
in Appeal . Suit No. 80 of 1919. (Appeal 
Suit No, 280 of 1919 on the file of the District 


Court,  Ramnad), preferred against a 


INDIAN CASES. ` 


.froaa 


decree of the Court of the District Munsif, 

Sattur, in Original Suit No. 527 of 1916. 

; Mr. K. V. Sesha Iyengar, fcr the Appel- 

ant. ` 

Mr. F. S. Vaz, for the Respondents. 
JUDGMENT. ; 

Ayling, J.—The sole question of our 


determination is oneof limitation. Plain- 
tiffs sue on a  mortgage-bond, Exhibit 
A, dated "rh November 1907: and 


it is admitted that the suit is time- 
barred unless a certain passage in a 
plaint, Exhibit B, filed by the defendants 
(appellants before us) against plaintiffs 
(Original Suit No. roii of 1912) can be relied 
on as an acknowledgment of liability under 
section x9 of the Indian Limitation Act, 
1908. The passage runs thus: “7. The first 
plaintiff and his brother, the second plaintiff, 
namely, Suppa Reddi, jointly executed to 
him (first defendant) on the said date an 
hypothecation-deed for Rs. 200 after de- 
ducting the sums paid towards the said 
otht amount of Rs. 275 along with the said 
deed of otht executed in the year 1888 and 
the otht deed of 1907 were also given to the 
first defendant." First plaintiff and second 
plaintiff referred to were respectively de- 
fendants Nos. and 2 in the suit before us: 
and the first defendant was the present 
second plaintiff. It is admitted that 
the ^ hypothecaton-deed referred to 
1s. Exhibit A on which the present suit 
is based. The question is, whether this 
passage should be constructed as an implied 
acknowledgment of liability under. Exhi- 
bit A, ie, an acknowledgment that, at the 
time the plaint, Exhibit B was presented 
Exhibit A was still undischarged. That 
this is the test to be applied 1s clear from the 
section itself. ‘“‘Liability’’ can only signi- 
fy present liability at the time of 
acknowledgment: and this is clearly laid 
down in Venkata v, Parthasarathi (1), Mr. 
Vaz, who argued the case fot respondents, 
suggested that the effect of the latter judg- 
ment had been largely affected, if not al- 
together destroyed, by the Privy Council 
judgment in Manivam Seth v. Seth Rup- 
chand (2) and by the latter cases based 


] (2) 16M 220; 3 M. 1. J. 35 ; 5 Ind. Dec. (W.S) 
60 


(2) 33 I. A. 165; 33 C. 1047r 4 GL. J. 94; 
8 Boni. I. R; 501; 10 C. W. N.834; 1 M. l4 T.-199; 
3 A. L. J. 525; 16 M. L.-J. 300; . 2 N. LR. .139 
( . e 
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thereon. This does not seem to be so. It 
is not suggested that the acknowledgment 
need be express: and the cases relied on 
are useful as throwing light on the circum- 
stances in which it should be inferred 
that the liability is subsisting. But that 
is all. The express admission in Exhibit B 
is merely that the present defendants Nos. I 
and 2 executed the suit mortgage on 11th 
November 1907 and handed it over to second 
plaintiff with the earlier possessory mort- 
gages of which it was the subject. Are the 
circumstances such that we can infer that 
the defendants meant to imply that  Exhi- 
bit A was still outstanding ? 

Mr. Vaz has argued that this inference 
is a necessary legal inference from the simple 
fact that in reciting the fact of execution, 
defendants do not say that the document had 
been discharged. This contention we can- 
not admit. There is certainly nothing in 
the Privy Council judgment in Mantram 
Seth v. Seth Rup Chand (2) to support it. 
In that case, there was an admission, dated 
20th September 1899, by the défendant 
that at the time of the death of plaintiff's 
father (6th October 1898) there were 
open accounts between them. The exact 
passage ran: “The applicant Rupchand 
Nanabhaiis a big Mahajan of Berhampur 
paying Rs. 106 as income-tax. For the last 
five years he had open and current accounts 
with the deceased. The alleged indebtedness 
does not affect his right to «pply for Pro- 
bate." Their Lordsaips say:—'' The first 
sentence shows that there were open 
accounts at the death of Motiram. If no- 
thing further is alleged, the natural presump- 
tion is that they continued unsettled at 
the time the statemant was made." 

It is this latter sentence in the judgment 
that is made the basis of the argument. 
I can see no ground whatever for holding 
that their Lordships were considering any- 
‘thing but the circumstances of that case or 
intended to lay down any rule of legal 
inference. The presumption in that case 
was very strong. The defendant was deal- 
ing with an allegation that he owed money 
to the estate for administration of which he 
had been appointed trustee, and should, 
` therefore, be refused Probate. He admitted 
that up to the time of the death of the 
testator there were open and current accounts 
between them, and added in effect that, even 
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if the balance was against him, this was not 
sufficient ground for refusing to allow him 
to administer the estate, seeing that he was 
himself a wealthy man. That is the mean- 
ing of the paragraph quoted taken as a 
whole. If defendant had been in a post- 
tion to say that the account had been set- 
tled between 6th October 1898 and zoth 
September 1899 he would certainly have 
said so, for this would have been a much 
better answer to  palaintiffs objection. 
As he did not say so, the inference that the 
accounts still remained unsettled is natural 
and obvious. 

I cannot extract from this judgment any 
rule of law that an admission of l past 
liability unaccompanied by an allegation of 
discharge should in all cases be interpret- 
ed as an admission of subsisting liability, 
and with all respect, I feel bound to differ 


from the view of Miller, J, m 
Ranganayakalu Aiya v. Subbayan (3) 
that this was intended. No such view 
was taken, as far as I can see, by the 


learned Judges in Subramama Iyer v. 
Veerabadra Pila? (4) They are at pains 
to set out the facts of the case 
fore hem; and Napier, J., distinctly says:— 
“It may not necessarily always be that 
deduction to be drawn.” In fact, as stated 
in Andiappa Chetty v. Devarajulu Natdoo (5), 
“each case must be treated on its own merits. 
From the language used and the circumstances 
in which the acknowledgment is made, 
it must be decided whether it amounts 
to an implied acknowledgment of subsist- 
ing liability. Hingan Lal v. Mansa Kam 
(6) may be referred to as a somewhat 
similar case in which the Court declined 
to draw the inference desired by the party 
wishing to save limitation. 

We must, therefore, look to the facts Dë: - 
fore us; and here, I think, the District Mun- 
sif was right in holding that no acknowledg- 
ment of subsisting liability is to be implied. 
It is pointed out that the question of whe- 
ther Exhibit A had or had notbeen discharged 


(3 2Ind. Cas, 522; 5 M. L. T. 71. 

(4) 70 Ind. Cas. 503 Infra, 14 L. W. x48; (1921) 
M. W. N. 4751! 41 M. L. J. 217. 

(5) 12 Ind. Cas. 378; 36 M. 68; 10 M. L. T 
251; (1911) 2 M. W. N. 225; 21 M. L. J. 1024; 

(6) 18 A. 384; A. W. N. (1896) 101; 8 Ind, De& 
(N. al 963. , 


e 
POHAP -INGH V. MOHAN SINGH. 


“was éntirely’ iminaterial in Original Suit © 
“No. 1011 of 1912, which was'a suit to enforce 
‘specific performance of a contract to sell. 
‘The execution of Exhibit A appears to have 


‘been mentioned simply for the purpose of 


‘explaining how the otht deeds came to 
‘be ih' the hands of the defendants in the 
“ease, and where the discharge of the docu- 
"ment is entirely irrelevant to the purpose 
"for which the statement is made, no adverse 
‘inference can be drawn from the failure to 
“allege discharge. It may not be irrele- 
' vant to note that, when examined as a wit- 
_ messin the same suit, first defendant deposed 
“that Exhibit A had been discharged. . 
We must, therefore, hold that Exhibit B 
15 not an acknowledgment which will save 
" limitation. We "must, therefore, set aside 
the order'of the Subordinate Judge aud res- 
‘tore that of the District Munsif with costs 
, in this and the lower Appellate Court. 
Venkatasubba Rao, J.—1 agree. 
V. N. V. -~ Appeal allowed, 
IS Ne ke i i 


^^: ALLAHABAD HIGH. COURT. - 
' ` SECOND IVIL APPEAL NO. 1335 OF 1920. 
i May 25, 1922. 
2 ;  Preseni--- Mr. Justice Stuart. 
a ‘POHAP SINGH AND OTHERS-——-PLAINTIFIS 
EE —APPELLAN®S 

| ergi 
"7 MOHAN SINGH AND ANOTHER 
SH " DEFENDANTS—- RESPONDENTS, 
7 Agra Tenancy. Act (II of 1901), s. 
Ri LA Jurisdiction, question of. 
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177 


in order to make a question. of jurisdiction i 


Do which could be, decided under section 177 
"(fj of the ‘Agra Tenancy Act, there must be 
a plea that the suit as brought is not coguizable 
by a Revenue Court. In other words, there must 


be a plea that, assuming the allegations made in - 


he saint’, to be tnie, a Revenue Court has no 


Di “$urisdiction to” entertain -the' -plaint and unless . 


E. there is such a'plea, there is no question of juris- 
aictión. which’ cay be decided. Tp; 579, col: 1.) 
- GóRàran: Singh, vi ‘Ganga. Singh. ES Ind, Cas. 


EZ 1 Te da A: Y, 37 AU, Y. 16727130; E EZ R. (A) A 


6 (F. B.), relied on. 
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that they were 


_ tiffs appeal here. 
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Appeal from the. decision of the. District 
Judge, Budaun, dated the roth August 

1920. 

Mr. Iqbal Ahmad, for.the .Appellants.. 

Mr.. Haranandan. Prasad, for the Res- 
pondents. 

JUDGMENT.—The facts out of which 
this appeal arises are these:—Behari Singh 
was the occupancy tenant of a certain plot. 
He was sticceeded as occupancy tenant by 
Jodha Singh. Jodha Singh alone was. occu- 
pancy tenant of that plot. No-one shared 
in his cultivation. He introduced Parbat 
Singh and Mohan Singh as his sub-tenants. 
Afterwards he left the village. A consider- 
able number of years after he had left the 
village, Parbat Singh, Khub Singh and 
Tikam Singh obtained .the entry of their 
names as occupancy tenants, and in a suit 
under section 95 of the, Tenancy Act, se- 
cured. a decree as, against. the Zemindar ' 
to the effect that they were occupancy 
tenants of the plots. Parbat Singh and 


Mohan Singh continued to cultivate the 


plot and paid:the rent, according to their 
allegation, to the Zemindar.. In the. suit 
out of which this appeal arises,-Khub Singh 
and Tikam Singh have.sued to eject Parbat 
Singh. and Mohan Singh.in the Revenue 
Court. Khub Singh and Tikam Singh asserted 
the. occupaney tenants 
of the plot and that Parbat Singh and 
Mohan Singh were their sub-tenants. . The 
written statement. which was filed by. ‘the 
defendants is as foilows:— 

I. The plaintiffs are. not competent- to 
bring the suit. The claim .is.liabie to..be 
struck off. 

2. The relation of landlord and tenant 
Goes not exist between the parties. . 

3. The suit.is not cognizable by. a, Re 


' venue Court. 


4. The defendants are occupancy... e: 
nants on behalf of the Zemindar. © > 
The Assistant Collecter decreed .the suit. 
The District Judge dismissed it. The plaiu- 
. The first question that 
arises is, whether the District Judge had 
jurisdiction to. hear the àppeal. No ques- 
tion of proprietary title was raised, Us 
being a dispute as.to which side were tenants, 
—see the. case of A SC V. a a (a), 
E Duties 
SCH 30 A, 153;.5 Ac Lu J. JI A AN, NG 96b) 
zi 
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I have now to consider whether a question 
oi julisdiction has been decided within 
the meaning of section 177 (f). The lead- 
ing case upon this subject is Gokaran Singh 
v. Ganga Singh (2). That is the decision 
of a Full Bench. There had previously 
been some difference of opinion in this 
_ Court as to the meaning of the words “a 
question of jurisdicticn has been decided." 
As I understand the Pull Berch decision, 
the ‘criterion laid down was this. In order 
to make a question of jurisdiction which 
could be decided, there must be a plea 
that the suit as brought is not cognizable 
by a Revenue Court. In other words, 
there must be a plea that, assuming the 
allegations made in the plaint to be true, 
a Revenue Court has no jurisdiction to 
entertain the plaint, and unless there is 
such a plea, there is no question of jurisdic- 
tion which can be decided. It would not 
be sufficient for the defendants to say, 
“I deny the allegations in the plaint. I 
put forward counter-allegations. On the 


counter-allegation which I put forward . 


. the suit is not cognizable by a Revenue 
Court.” The plea must consist of a chal- 
lenge that the Revenue Court has no juris- 
.. diction, even assuming that the allegations 
` in the plaint are correct. I am not as 
clear as I should like to be as to the inter- 
pretation of the Full Bench decision, but 


reading the words of Banerji, J., at page 94,* ` 


"But, in my opinion, the view which was 
adopted by my brother Piggott in the case of 
Ewaz Singh v. Umrat Singh (3) seems to be 
"theriehtcriterionina case of this kind,”—a 
viéw which was accepted by Rafique, J.,— 
and the remarks of Piggott, J., at pages 
96* and 97* commencing, "I take these words 
to mean a plea," and ending, “ or to grant 
the relief therein sought." I propose to 
, apply the criterion as I have stated it. 

NOW applying that criterion, what is the 
“meaning of the written statement? The 
plaint said that the plaintiffs were tenants- 
inchief and that tue defendants were sub- 
tenants. Obviously, if that were the case 
the plaintifis could eject the defendants in 
a Revenue Court. ‘he written statement 


Tene o a — 


. by a Revenue Court." 


said “the defendants are themselves occu- 
pancy tenants; the suit is not cognizable 
It is true that they 
inverted these two pleas, but the point 1s 
clear. They said that there was no rela- 
tionship of landlord and tenant and that 
they were themselves occupancy tenants. 
I read this as aplea that on these counter- 
allegations the suit was not cognizable by 
a Revenue Court. I do not understand the 
allegations possibly to mean that, assuming 
that the plaintifs were tenants-in-chiet 
and the defendants sub-tenants, the suit was 
not cognizable by a Revenue Court. There- 
fore, I would hold that there was no ques- 
tion of jurisdiction, within the meaning of 
section 177 as interpreted by the Full Bench 
decision, on which the Assistant Collector 
could decide. Such being the case, the ap- 
peal did not lie to the District Judge but 
to the Commissioner. I accordingly pass 
the following order. I set aside the decree 
of the learned District Judge and remand 
the case to that Court with directions to 
return the memorandum of appeal to the 
defendants-appellants for presentation to 


‘the proper Court having jurisdiction to 


entertain it. Costs here and hitherto will 
be costs in the cause, 


N. K. Decree set aside; Case remanded. 


MADRAS HiSH COURT. 
SECOND CIVIL APPEAL No. 1295 OF 1920. 
Dec@mber 22, 1921. - 

Pre ent:—M:. Justice Spencer and 
Mr. Justice Krishnan. 
GOVINDASWAMV NAÍIÍDOU-—DEFENDANT 

—APPELLANT 
UZ/3MS 
UCHAPPA GOUNDAN (DEAD) AND OTHERS 
—-PLALN LIFFS—-RESP E ENTS. 

i de ( Act V oft » SS. II, 92, O. 
E SE SES nol Ne 
Subsequent sutt, whether barred — Remedy— Appeal, 
second— Two decrees dci lng 2 lower Appeilate 

2edure— Cvoss-o $ 
Kms dn 4 seule for SEET of.a scheme, the 
Court in refusing the scheme gives certain per- 
sonal directions to the trustee for maintenance 
of accounts and for filing them in Court, a subse- 
quent suit for a scheme under altered circumstanceg 


is not barred. [p. 581, col. r.] 
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Per Spencer, J.— When a scheme drawn up 
by a Court contains a provision pernuttling parties 
or persons interested in tue feuyious LüsutuDOD 
to apply to tne Court for directious aud tor 
mobcatious to be made in the seneme already 
existing tne properremedy ior detects discovered 
in the original scueme is to apply by petition to the 
Court that framed tne scheme and not to file a 
regular suit, [p. 580, cel. 2.] 

Damodarbhat v. Bhogilal Karsondas, 24 B. 45; 1 
Bom. L. R. 509; 12 Ind. Dec. (N. S.) 507, relied on. 

Though a scheme once settled cannot be altered 
except by the Court, a suit will lie for the purpose 
when there is no express authority for an appuca- 
tion being made tothe Court by petition. [p. 580, 
col, 2. 

SN Das v. Hanumanikha Row, 12 Ind. Cas. 
449; 36 M. 364; 21 M. L. J. 952; 10 M. L. T. 356; 
(1911) 2 M. W N. 387, In the matter of a Waqf exe- 
cuted by Haliman Khatoon, 7 Ind, Cas. 33; 37 C. 
87u, reiied on. . 

Sadupadhya | Omeshanand Oja v. Ravanesh« 
way Prosad Singh, 43 Ind, Cas. 772, referred to. 

Where there are two appeals against tne same 
decree filed by the plaint and uetendant and, 
tuough one judgment is passed in appeal, two 
independent decrees are drawn up notwithe 
stauuing r. 135 of the Madras Civu Rules of 
Pracuce, eacn aggrieved party must file an in- 
dependent second appeal agaist ine appellate 
decree wnich goes against huu and cannu. attack 
it merely by filing a memorandum of cross-ob- 
jections in rhe appeal tued ‘by tne other party 
against tue otner decree. [p. (31, Col. 2.] 
woecund appeal agaiusc a aecree of 
th: Court of the District Judge, Coim- 
batore,ía Appeal Suit No. 174 of I 19, pre- 
ferred agaiüst' a decree of the Court 
of the Subordinate Judge, Co.mbatore, 
in Original Suit No. 55 of 1917. 

Mr. T. Rangachariar, for the Apreilant. 

Mr. L. A. Govindaraghava Asyar, tor the 


Resondents. 
JUDGMENT. ` 

Spencer, d, Dh: princspal points ar- 
gued iu tuis second appeal are (1) that 
the sut was not mamnainacle so tar 
asit Wasa sut ior a scheme. of manage- 
ment of ihe uut properi.s atter a s.heme 
Lad veen oce se.ded in a p.ior suit which 
was carried to the High Court in appeal, 
(2) ba, in any case iie Sub-icu.. had 
no jurisdiction io mouy or alter in any 
way the scueme wnich had be.n embodied 
in a decree ot the Distiict Cour, and ia. t- 
ly (3) toat if auy change in the eng 
scheme was called ior, iue proper munucr 
101 ehecti.g it wou.d be to move ihe Dis- 
trict tout by petition and not to file 
a suit in tue Suboruimate Coun. ‘Lhe 
appellant does not wish to press any objec- 


tion to any particular details of the schem : 
bur omiy vo tue maintainabiuty or tue Sulu, 

Wüueu a sche drawu up by a Curt 
contains a provii.on pernutung parties 
Or p-rsOas iuietest.d iu ine ieugiQus ino- 
ti.ucion to apply to the Court tor directions 
and ior moaifications to be made in the 
scheme alieauy existing, as was the case 
with the, scheme iat was ihe subject , 
ot the decision in Damoaarbkat v. 
Bhogual Karsondas (1) 1 am o. opinion 
that the prcper remedy ior dciects 
discovered in the or.gi.alscheme is to 
apply by petition to the Couit that 
framed the scheme and not to file a regular 
suit. Whether Courts have inherent powers 
to alter schemes without a freson suil beng 
brought for the p.ipose when tLeie-is 
no provision for aheration iu the scheme 
is a question that i» open to doubt. Sawuza- 
daya Omssnanand Uju Vv. Kavamswu. r.o- 
Sad Singh (2) has been Gud as an autLo- 
DN tor that proposition, but it coes not 
a. pear cleaily wuneihei ilc Oi.£incl Urte 
14 Lhar Case Conta.Lca a PLOVIL 10- CILCLG- 
ment by Líeuuo.. Je 18 not necessary 
lo, u; to decide the pont, as a ulu thal- 
ly o. opinon that ince wis no cbsiacue 
in the way ot the p.aint.tis instituting 
the present suit. 

Ihe previous liti;ation regardirg the 
trust was in Original Suit No. 39 ot 
1909 on the tle ot the Daistiict 
Court, Coimbatore. Neither the accice 
of the District Court no. ine deuce 
of the ILgh Court in appeal coniaims any 
provision ior the parues ap,lying to 
the court by pettion in futur. 

Though a scheme once settled an 
not Le altered except by the Court. 

See Kama Das v. hanwman.ha kuw (3) 
a suit wil lie ior the pucse 
when there is no express autho.ity 101 an 
appica.on Leng maue to the touit con 
peation 42» the mailer of a Wagf eaecnted 
by Halman <Snaicon (4). As the 
puL-Couit o1 Coimbatore is now empoweicd 
to try suits under section ¢2, Civil Facce- 
dure Cude that was the proper Couit to 
entertain this scLeme siut. 

(1) 24.1%. 45; 1 bom. L. R. 509; 12 Ind. Dec 
(N. S.) 507. 

(2) 43 Ind. Cas. 772. 

(3) 12 Ind. Cas.449;36 M. 364;21 M, L. J. 
952; 10 M L T. 356; (1911) 2 M. W. N. 387, 

(4) 7 Ind. Cas. 33337 C. 870. 
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Whatever objections there might be to 
a Court of inferior jurisdiction making altera- 
tions in a scheme framed under the d cree 
of a superior Cou t, no difficulty of that 
kind arises out of the facts of the pre- 
sent case. 

It is true that the plaint in Original 
Suit No. 39 of xg09 contained a 
prayer that the District Court 
would set up a scheme for the manage 
ment of the trust, and when the 
issues and the decree and judgment of that 
Court did not touch the question,the appeal 
g'o1uds contained an objection that no 
provision had been made for the succession 
to the trusteeship and that the scheme 
framed by the Court below was incomplete 
and defective. But the High Court’s dec- 
ree merely modified the District Court’s 
decree by adding a. declaration that nine 
shops described in the schedule belonged 
to the suit temple and otherwise confirmed 
the decree appealed against. The Dis- 
tnct Court's decree contained cnly per- 
sonl directions that the defendant as 
trustee should maintain proper accounts 
ani file them in Court once a year. The 
prayer that a scheme should be framed 
must be deemed to have been refused 
then in both Courts. ‘The circumstances 
wlll not prevent a renewed <ttempt being 
made to have a scheme framed when the 
oczasion arises at a later date. It is not 
sizgested that O. II, r. 2 of the Code 
of Civil Procedure is an obstacle to this suit. 
The defence that the p esent su t was not 
maintainable thus fails, and the only other 
point advanced before us that the lower 
Courts ouzht to have found that the shops 
formed a separate trust being unsustainable 
in view of the High Court's decision in 
Appeal Suit No. 113 of rgrr, that they 
baloiged to th» temple and in the absence 
of any material for a findi xg that they had 
been separately dedicated, the second appeal 
is dismissed with costs of respondents 
Nos. 2 to 5. 

There is a memorandum of objections 
to the decree of the District Court in 
Appeal Suit No. 175 of i919 which 
confirmed the First Court's decree 
refusing to direct the removal of 
second defendant from the trusteeship. As 
there 1s no second appeal in that case, 
the respondents should have separately 
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sőr 
appealed and they have no right 
to file — cross-objection. under O. 
XLI, r. 22, Civil Procedure Code. Res- 
pondents reply to this  ' objection 
is that under r. 105 of the Civil Rules 
of Practice the lower Appellate Court 
should have drawn up only one decree. 
When, however, there are in fact two dec- 
rees and the respondents wish to appeal 
against one only, it is for them to see that - 
the cours? that they take to get that decree 
amended is the appropriate one provided 
by law. There are no merits in the memo- 
randum of objections and it is therefore 
dismissed with costs. 

Krishnan, J.—I agree with my learned 
brother that this second appeal and the 
memorandum of objections both fail. In 
the second appeal Mr. Rangachariar for 
the appellant contends that the suit, so 
far as it refers to a scheme of management 
of the suit temple, is really an attempt 
to modify a scheme already framed for 
it by the District Court in a former liti- 
gation between the same persons and is 
therefore to that extent not maintainable, 
the plaintiff’s only remedy Leng an ep- 
pication to the Court for the purpose. The 
answer to this contention, however, is that 
there was no scheme framed by the Court 
in the former suit. It is true that a 
scheme was prayed for but as I read 
the judgments and the decrees of the 
District Court and of the High Ccurt in 
appeal in that suit those Courts thought 
it sufficient to give a direction to the trus- 
tee by way of an injunction to keep cor- 
rect accounts and file them in Court. That 
wa; pure'y a personal direction and canrot, 
in my view. be construed to be the framing 
of a scheme of management. The Eigh 
Court in its judgment expressly stated 
Lat it was unnecessary to consider the 
succession to the  trusteeship. If the 
Court were framing a scheme, that would 
kave been a material point to settle, and 
the statement thus roints to the fact that 
there was no intention to settle any scheme. 
I would, therefore, overrnle Mr. Ranga- 
chariar’s obiecticn solely on that ground 
without expressing an cpinicn about tbe 
other points dealt with by my learned 
brother with reference to this centcntcn. 

There is no ouesiicn of. res Jı ditata 
kere ard sccticn 27, Civil Preccevse 
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Code. cannot "be applied as the present 
suit, so far as it prays for a scheme, 
is based on a different set of facts 
which came into existence at least 
partly after the previous suit had keen 
filed and on a different sanction -newly 
obtained ftom’ tlie Colléctor. -No doubt 
the finding.in the prévious suit that” the 
shop belonged to the temple and the dec- 
laration in the decree to that effect render 
that matter ves judicata but the question 
whether a scheme should ‘be framed on 
th: fresh facts allegéd 1s not concluded 
by the. refusal to frame one in the former 
suit. The contention that the shops for- 
med a separate trüst from the temple and 
that the defendant as one of the founders 
of the special trust should be treated as 
its hereditary trustee must thus be re- 
jected. Even if we could consider the me- 
rits of the contention, there is nothing 
to show that the shops were kept as a 
separate trust. No other points were ar- 
gued In the second appeal and I agree 
that it should be dismissed with costs of 
respondents Nos. 2 to 5. 


A preliminary objeciton was raised to 
our hearing the memorandum of objec- 
tions as it was pointed out that thongh 
there was only one suit and one deciee 
in the First Court, there were two 
appeals, Appeal Suit Nos. 174 and 
175 of 1919, in the Appellate Court filed 
by the second defendant and the plain- 
tiffs respectively and that, though there 
was only one judgment in appeal, two in- 
dependent decrees were drawn up by that 
Court in two appeals in spite of r. 105 
of the Civil Rules of Practice. The 
second appeal is against the decree in 
Appeal Suit No. 174 and the memo, 
though worded as in  tbat second 
appeal in the cause title, really oljects 
to what had been decided in the connected 
Appeal Suit No. 175. It is contended that 
it is not oper to the respondents in the 
second appeal against Appeal  Svit 
No.:174 to object to the decision in 
Appeal Suit No. 175 by way of 
memorandum of objections 
they should have filed an independent 
second appeal themselves if they wanted 
to do so. The respondents, answer on 
this objection is that in view of- 7, 105 
we must treat the two decrees as rea.ly 
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parts of one and the sanie de^ree'in which 
cie, of course, the memorandum of 'ob-* 
jectiouas wll be competent and Tat in ' 
case we hold that that cannot be done, 
the memorandum of. objections should 
be allowed to be amended into’ a^ 
second’: appeal against’: Appéal: “Suit 
No. 175 of torg atid the ddlay “excuset. ’ 
It is not necessary to consider How” 
far the respondents “contentions can Le 
supported, for on the merits they have’. 
no case in their memorandum of objec- 
tions. The only point argued is that in 
the scheme íramed, a third party should 
have been associated with the second delen. 
dant as trustee as the latter is old and. 
sickly, there 1s however ampie provisión " 
in the scheme to apply to Court in icase ` 
the second defendant fails to do his duty 
as trustee. I agree that the memorandtm 
of objections should also be dismised . 
with costs. 
N.N. V. Appeal dismissed. . 
Z. K. 


ALLAHABAD HIGH COURT. | 
Skcowp Civit APPEAL No. 1276 OF 192." 
May 3, 1922. ` 
Present'—Mr. Justice Lindsay. 
BRIKANT PANDE—PLAINTIFF— 
APPELLANT 
YENSUS 
Pandit JAMNA DHAR DUBE— 
DEFENDANT— RESPONDENT. i 
Limitation Act (I Xof 1908), Sch. 1, Art. 61 —Sale 
— Consideration, part of left with vendee [or pavnient - 
to vendor's creditors— Failure to pay—Suit by vendor 
against vendee— Limitation—Cause of action. 
Where a vendee with whom a part of the sale 
money is left for payment to a creditor of the 
vendor, fails to pay the amount aud the vendor 
pays it himself and then brings a suit for damages 
against the vendee, the suit is. governed 
by Art. 61 of Schedule I to the Limitation Act, 
the cause of action accruing on the date the venlor 
was obliged to pay his creditor what the vendee 
was under an obligation to pay. [p. 583, col. 1-4 
Second Appeal. 
Mr. S. P. Sinha, for the Appellant. 
Mr. Haribans Sakai, for the Respondent. 
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reversed; The facts are very simple.. The 
plaintif executed a-sale-deed in favour of, 
the defendant in the year 1913. One of 
the terms.of.the sale-deed was.that-as part 
of the consideration the purchaser was 
to pay to a man named Ram. Khilawan 
a.sum of Rs. 285.. Ram-Khilawan was a 
creditor of the plaintiff-vendor. l 

"Phe defendant failed to pay .this sum 
and .the result was that.Ram Khilawan' 
brought a suit against his debtor, the plain- 
tif in the present case, and ` obtained a 
decree against him which the plaintiff was 
obliged to satisfy. 


It appears that by reason of the failure 


of the defendant to pay off Ram Khilawan, 
as he was bound to do under the terms of 
the sale-deed of r9r3, the debt in Ram 
Khilawan's favour: swelled and the plaintiff 
had-to pay a sum of Rs. 254.0dd in addition 
to.a sum-of.Rs. 285, the former sum repre- 
senting. .the aeu ahan by way of in- 
terest. 

. The: learned Judge in the Court below 
thought that limitation for damages began 
to. run from the. date of the. execution of 
the sale-deed. In my opinion that was 
not so. The plaintifi’s cause of action 
accrued to him on.the date, he was obliged 
to-pay to Ram Khilawan this sum of money 
which the defendant was himself . under 
an obligation to pay. The proper Article 
applicable, in my opinion, is Art, 6r. As 
the lower Court has decided the case solely 
on. the question of limitation the result 
is that the case will now go back for dis- 
posal of the remaining issues. Costs here 
and hitherto will abide the result.. 
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CALCUTTA HIGH COURT, i 
Arpéar, FROM APPELLATE DECREE'N 02642 
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x e age ^ zm 
june 6, 1922.... JEN 

` Present —]Justice Sir Asutosh HE 
-> Kr, and Mr Justice Chotzner,. p. 
a KEDARNATH -DAS- PLAINTIEE-- - ae 


APPELLANT . GER: sd e rë E 
ell UEFSHS «o. 7 m» 
ÍVANTA KUMAR SHOME. AND "OTHERS: 
DEFENPANTS—RESPONDENTS.: «qi 

M ortgage— Inclusion of-non- -existent Property io: 
enable registration in "particular office—Morlg gage, 
validity of— Transfer of Property Act (IV of 2)» 
$. 59. 

Ifa property has-been introduced in a. ‘mortgages 
bond, which has either no existence or does nof 
belong to the mortgagor, with a view to Secure. 
registration of the document in a particular office,’ 
the registration must be deemed to be futilé, with' ' 
the result that there is: no. enforeeable security! 
under section 59 of the Transfer. cí propere Act, 
Lp. 584, col. 2.] 

~Baij Nath Tewari v. Sheo Sahoy - Bhagui; "18 D 
556; 9 Ind. Dec. (N.s.). 372, followed... .. 


Sen mm 
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Appeal against. a decree of the Sub-; 
ordinate Judge, Chittagong, dated tbe 8th 
September 1919, affirming that .of.the 
Additional Munsif, Chittagong, . dated the 
18th, July 1978. 

. Babu Narendra Kumar. Das, for thé 
Appellants :—My submission.is that . thé 
Courts below have  béen. wrong in 
Saying that the mortgage cannot be 
enforced. If the propertv in the town 
of Chittagong does not belong.. to the. 
mortgagor, theother property in Hathazaii 
does belong to him. and the document 
was registered and sa why should 
not the mortgage bë enforced? "The mort: 
gage,sofar asthe Hathazari property is con-. 
cerned, is an effective and operative mort- 
gage. The Special Sub-Registrar of Chitta“ 
gong who registered the mortgage-deed had. 
authority to register documents in relation” 
to properties situated in. any part of the- 
District of Chittagong. In support of - ‘my 
contention I invoke the aid.of.the provi-. 


. Sions in section 7 of the Indian, Registration 


Act which authorise a Sub Registrar, under 
circumstances stated therein, to exercise 
and perform the duties of a Registrar. An- 
other document was registered .by this: 


. particular Sub- -Registrar in rgor in respect: 


of. lands situated in Hathazari and this shows 


i that be had authority. Refers to section 30;. 
- Indian; Registration: Act, and e Eech 
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Narain Singh v, Rai Radha Rawan (1). 

Babu Chandra Sekhar Sen, for the Re- 
Spondents.—Both the Courts below were 
tight in dismissing the plaintiff's 
suit to enforce, the mortgage. It has 
been abundantly proved that the property 
at Chittagong does not belong to my client 
and so the registration wasof noworthat all, 
Refers. to Harendra Lal Rey. Chowdhuri 
v. 5rimati Hari Dasi Debi (2), Mathura 
Prasad v. Chandra N arayan (3). My 
learned friend mistaking takes shelter under 
the provisions of section 7 of the Indian 
Registration Act. But he has failed to show 
if the Sub-Registrar had any authority from 
the Local Governmentasis required under 
that section. The fact that this Sub-Re- 
| gistrar registered a certain document in 1901 
in relation to Hathazari lands does not 
assist my learned friend. Was the Sub-Re- 
gistrar afforded an cpportunity to exercise 
his discretion as is required under section 
39 of the Indian Registration Act? So con- 
sidering all these points I venture to submit 
that the document was not validly registered. 

Babu N. K. Das briefly replied. 
 JUDGMENT.— This is an appeal by the 
plaintiff ina suit to enforce a mortgage. 
The defendants resisted the claim on the 
ground that as the document had not been 
registered in accordance with the provisions 
of the Indian Registration Act, there was no 
enforceable mortgage security. The Court 
of the first instance upheld this ‘contention 
and dismissed the suit. Upon appeal 
the ‘ubordinate Judge has affirmed the 
decision of the primary Court, 

It appears that two properties were in- 
cluded in the mortgage boud: one of these 
was situated in Hathazari in the District 
of Chittagong and the other was situated 
in the town of Chittagong. The document 
was registered on the rzth May rgo04 
by Babu Monmohan Ghua, Special 
Sub-Registrar at Chittagong. It has 
now been proved that the property which 


e 

(2) 23 Ind. Cas. 637; 41 C. 972 ; 41 I. A. 110; 
£7 M. L. J. 80; 16 M. L. T. 6; (1914) M. W. N. 
492; 1 L. W. 1050; 38 C. W. N. 817; 16 Bom. L. 
R. 400; 19 C. L. J. 484; 12 A. L. 1.774 (P. CH, 

(3) 60 Ind. Cas. 833; 48 LA. 127; 25 C. W.N. 985; 
40 M. L. J. 489 ; 19 A. L. J. 385: 33 C. L. J. 4403 
23 Born. L. R. 629; (1921) M. W. N. 370; 14 L. i 
H 29 M. E. T. 4131 a. P. E. T. 397 (P. C). 


3 C. L. J. 165. 


was stated to be situated in the town 
of Chittagong never belonged to the mort- 
gagor, even if it be assumed that it had 
any real existence. Consequently the case 
falis within the principle recognised by 
the Judicial Commitee in Harendra Lal Roy 
Chowdhuri v. Srimati Hart Dast Debt (2) 
and Mathura Prasad v. Chandra Narayan 
(3). These cases affirm the principle 
that if a property has been introduced in 
a mortgage bond, which has either no exist- 
ence or does not belong to the mortgagor, 
with a view to secure registration of the do- 
cumentin a particular office, the registration 
must be deemed to be futile, with the rasult 
that there is no enforceable security under 
section 59 of the Transfer of Property Act. 
It has been contended, however, that even 
if the property which is alleged to have been 
situated inthetown of Chittagong be exclud- 
ed fron the document there is still an oper- 
ative mortgage, inasmuch as the Sub- 
Registrar, who registered the document, 
had.authority to register documents in res- 
pect of lands situated anywhere in the Dis- 
trict of Chittagong.: Reference has been 
made on behalf of the appellant to section 
2 of the Indian Registration Act to show 
tnit when as in this case the office of the 
Sub-Registrar, has been amelgamated with. 
that of the Registra, he must be 
deemed to have authority to register a 
document precisely in the same manner 
as the Registrar himself could have 
done. But this contention is manifestly 
not supported by sub-section 4 of section 7 
which indicates that when the office of the 
Sub-Registrar has been amalgamated with 
that of the Registrar, the Sub-Registrar 
may be authorised to exercise and perform, 
in addition to his own powers and duties, 
all or any of the powers and duties of 
the Registrar to whom he is subordinate. It 
was consequently incumbent upon the plain- 
tiff to adduce evidence to show that this Sub- 
Registrar had authority to register documents 
dealing with lands situated in any part of 
the District of Chittagong. No such direct 
evidence has been produced. But our 
attention has been invited to another do- 
cument which was registered in Igor 
by this Sub-Registrar in respect of land 
situated in Hathazari. We may conse- 
quently, assume for the purpose of this 
appeal, that the Sub-Registra had in 
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fact authority to register this document 
That, however, does not necessarily justify 
the inference that the document was 
validly registered. The fact remains that 
the Sub-Registrar was never given the 
opportunity to exercise the discretion 
which it would be incumbent upon him 
to exercise under section 30 of the Indian 
Registration Act, if he were called upon 
to register a document in respect of land 
not situated in the town of Chittagong. 
We cannot accordingly hold that the 
document should be deemed to have been 
registered in exercise of the authority vest- 
ed in the Sub-Registrar under section 30 
read with section 7. This view is supported 
by the judgment of Piggot and Ghose, JJ., in 
Baij Nath Tewari v. Sheo Sahoy Bhagut (4) 
though a contrary view appears to have 
been adopted by Petheram, C. J. The 
decision in jJogeshwar Narain Singh v. 
Rai Radha Rawan (x) does not assist the con- 
tention of the appellant. In that case, 
& Sub-Registrar was empowered under 
section 30 to discharge the duties of the 
District Registrar, and in exercise of the 
powers so conferred on him, he registered 
the bond which could have been registered 
by the Registrar at his discreticn, 
under section 30. In such circumstances, 
the bond was held to have been validly re- 
gistered in accordance with the provisions 
of the Statute. We agree with the Subordi- 
nate Judge that the document in the present 
case was not propérly registered and that 
there is no mortgage which can be enforced. 


The decree of the Subordinate Judge 
is affirmed and this appeal dismissed with 
costs. 


B.N. 
Appeal dismissed. 


(A r8. 556; 9 Ind, Dec, (Nn. $.) 377. 
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ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL NO. 1309 OF 1920. 
April 26, 1922. 
Present.—Mr. justice Gokul Prasad. 
JAGANNATH PRASAD, MINOR, 
THROUGH CHOTEY LAI,—PLAINTIFF— 
APPELLANT 
VEYSUS 
RAM LAL AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 

Acquiescence— Hindu widow, death of—Swit for 
possession at close of limitation — Plawmtiff , whether 
must prove he is nearest veversioner— Consent of 
other veversioners-— Presumption. 

The mere fact that a suit for possession by a 
reversioner is not brought till about the close of 
twelve yeatsfrom a Hindu widow's death and that 
no other reversioner has come forward, in the mean- 
time, to-contest the claim, is not sufficient for 
holding that the other reversioners have given 
up their rights in favour of the plaintiff. The 
latter must establish that he is the nearest rever- 
Greg he can sncceed in the suit. [p. 586, 
col, I. 

Chhotu v. Inayat Ullah, A. W. N. (1899) 191, 
distinguished. 

Second Appeal. 

Mr. S. B. Johri, for the Appellant. 

Mr. N. C. Vatsh, for the Respondents. 

JUDGMENT.—This is a plaintiff's appeal 
arising out of a suit for possession of a 
certain share of a zemindari as the nearest 
reversioner of one Manbhawan Lal on the 
allegation that the plaintiff was the rever- 
sioner of the property of Manbhawan Lal, 
the last full owner, who died leaving a 
widow Musammai Sumirta. After her death 
defendants Nos. 1 and 2 got the mutation 
of names effected in their favour on the 
20th of January 1908 over the property 
in dispute. They have since transferred 
the property to Maiku Lal, defendant No. 
3. The plaintiff, as has already been stated, 
brought the suit as the nearest reversioner 
of Manbhawan Lal for possession, The 
only defendant who contested the claim 
was defendant No. 3, the transferee. His 
defence was twofold (1). That Musammat 
Sumirta diéd more than 12 years ago and 
(2) that the plaintiff was not the nearest 
reversioner, i 

The First Court found on both these 
issues against the plaintif and dismissed 
his claim. The lower Appellate Court has, 
however, found that the suit was within 
I2 years of the death of Manbhawan Lal's 
widow but that the plaintiff had failed 
to show that he was the nearest reversioner 
of Manbhawau Lal, and on this finding 
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confirmed the dismissal of his claim, The 
plaintiff ‘comes bere in second appeal. and 
the only ground argued by his learned Vakil 
is that having regard to the fact that the 
present suit was "not brought till about 
the elose-of the 12 years’ period of limitation 
allowed by law, and that no other rever- 
sioner had come forward in the meantime, 
it might-be taken that the other rever- 
sioners had given up their rights in favour 
of the plaintiff; and reliance is placed . on 
thé case of Chhotu v. Inayat Ullah (x), That- 
case, however, was decided on its facts 
and there the two uncles of the then plain- 
tiff had expressed their willingness that the 
plaintiff should get the property, having 
regard to the wishes of the last owner. That 
case: is no authority for the proposition 
riow contended for before me. Further, 
in, that ‘case the suit had been brought: 
only a‘ day before the expiry of the 12 years. 
In the present' case the other reversioners 
had nearly a month to run before their. 
claim would be barred by time, as the lady 
had died on the 15t of June 1907 and the 
present suit was instituted. on the. 2nd 
of May 1919. On the finding that the 
plaintiff had failed to prove that he was 
the’ nearest reversioner, the suit was bound 
to fail and it was rightly dismissed. I 
confirm the decree of the lower Appellate 


Court and-dismiss this appeal with costs. 


including in this Court fees on the higher 
scale. 


' N.K: Appeal dismissed. . . 


~ (1) A. W, N. (1899) 191. 
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Guy, MISCELLANEOUS PETITION No. 64 
ies SS OF .1922. T 


April 19, I922. |. '. | 

Present -—Mr. Justice Venkatasubba Rao. 
.  KONNAMMAL. AND ANOTHER— 
m . PETITIONERS E 

S ; l versus dea? 
` ANNADANA-JADAYA. GOUNDAN-— ` 
lt Brodedin’ Code ( dot V of 1908);-0. XLT, 
Ciil Procedure Code ( Att’ V of 1908),O. XLT, 
C ka e Qui volts C Poperb of appellant; . i 
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"The fact of the poverty of- an-appellan£ 
standing by itself, without reference tor 
the general facts of the case under appeal. ought. 
not to be considered sufficient to warrant 
his being required to furnish security for costs 
under O. XLI, ro of the Civil Procedure: 
Code. The question must be decided with refer- 
ence to the facts of each case and one of the cir- 
cumstances entitling the respondent to relief 
is the non-payment ' of costs of the lowér- 
Court. [p. 588, col. 1.] i 


_ In a case where property of great value is 
involved and the appellant has paid a large. 
Court-fee on his appeal and has otherwise spent 
a heavy and considerable’ amount of money ‘on 
the litigation, but the respondent, in spite.of prop- 
er steps, has failed to realise the costs incurred 
by the appellant in the lower Court, it would be 
just and proper to direct the appellant to furnish 
security for costs of the «appeal. [p.588, col. 2.] 


Q. B. 375 
j Usil v. 


. T. 249 26 W. R. 371, Ex parte, Isaacs, In re 
Baum, (1678) 9 Ch. D. 271;47 L. J. BK 11:5; 38 
L. T. 924; 26 W. R. 890; In ve Ivory, Hankin 
v. Turner, (1879) 10 Ch. D. 372; 39 L. T. 2853. 
27 W. R. 20, Jiwan Ah Beg v. Basa Mal, 8 A. 
203; A. W. N. (1886) 58; 4 Ind. Dec..(N. si 
I174 (F. B.), referred to. | 


Petition, praying that, in the.circumstances 
stated in the affidavit filed therewith, the. 
High Court will be pleased to issue am 
order directing the respondent herein to 
furnish security for the sum of Rs. 3,500 
for costs of the respondents in Appeal No. 
75 of rot on the file of. the. High Court 
(petitioners -herein) and -for the costs 
incurred in the lower Court. 

: Messrs.. A. Krishnaswami Aiyar ~ and 
M.S. Venkataramma Raju, for the Peti- 
tioner. AE 

Mr. T. M. Krishnaswami Aiyar, for the 
Respondents. ; 


ORDER.—This is an application by the 
respondents (in ‘the: appeal) that appellant 
should be directed to give security for the 
costs already incurred and the costs 
which are likely to be incurred. On be- 
half of the appellants the chief fact that 


. has been relied upon in resisting the appli- 


cation is his poverty. Mr. T. M. Krish- 
naswami Aiyar has argued that in view of 
the fact that his client is not in a position 
to pay the costs that have been incurred, 
no order should be made directing him to 
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furnish security’ as‘suck an order would prac! 
tically have the effect of puttingan end to: 
the appeal. Various cases have been cited 
which have attempted to ‘interpret O, 


ALL, r. Io, and the corresponding provi-, 


sion in the Civil Procedure Code-of 1882: 
But I'do not think ‘any~ decision that has 
been’ cited to me-has- laid down any hard: 
and fast rule in tegard to the- exercise 
of judicial discretion. Reference has been 


made to the corresponding provision~ of 


the Supereme Court Rules and a good 


deal ‘of’ argument has been based upon the 


wording of that rule. Order LVIII, rule 15, 
ot the Supreme. Court Rules, 

“the deposit or other security for the 
costs to be occasioned by an appeal should 
be: made or given as may be directed 
under special circumstances by the Court 


of Appeal.” It will De ‘seen that the Courts 


in India have even wider powers than thè- 


Court of Appeal in England. No refererce 
to special circumstances is made in O. 
All r. ro. The-reason for the rulein 
Engle end “has keen very clearly stated 
in the judgment’ ‘of Lord ` Justice. Lush 
im Harlock v. Ashberry (1). 
“ In the Court of Charcery it was the prac- 


tice to require security to a certain amount. 


for the ‘costs of an appeal to be given in 
every . Case. 


in' the: Courts of Common Law; there 


Poverty .alone was not considered a suffi-- 


cient ' Ieason for reauiring securitv to be 
given." Referring to the rule: under the 
Jadicatire Act he proceeds Io: say: 


Courts of ‘Common Law,:and to’ leave it 
inthe discretion of the Court whether se- 
curity should be given under special cir- 


cumstances. I understand that it bas been ` 


the practice to hold that poverty or inabi- 
lity to pay the costs of the appeal if it sbould 
be unseccessful is a special circumstance.’ 

The argument of Mr. T. M. Krishnaswami 
Ajvar is that this rule has never been 


a jopted by the Indian Courts'and, therefore, 
poverty skould not te béid io be a special | 


Circumstance which would eutitle a res. 
oe to an order under ` 
^'f0. "Even under: the Judicature Act 
the English Courts have’ not iny ariably Said: 
EG (1882) ig Ch. D. e an L. 3; Ch. 98 45. 
602; 30 W” R: 


directs that 


He observes - 


That was not the practice 


“ This, 
was: intended “ta alter’ the whole: practice- 
koth`of the Court of Chancery and of the: 


O. XLI, 


that ‘poverty by itself‘ would “be a sufficient: 
ground for am crder directing. secutity. 
to be given. In  Hood-Barrs v:.: Heriot- 
(2 Lord Esher, M. R., while stating that: 
povertv would be a special circumstance: 
adds: '"'Phereisno authority which .shows. 
that. the Court-ís in any case. obliged as a 
matter of law to make an order that security: 
shall be given for the costs ol an appeal. 
It is a matter absolutely in. the discretion of 
the Court. Where the liberty of the appellant: 
is - in - question, or where- highly penat 
consequences -will be entailed upon the 
appellant by the order appealed against, so 
far from thinking that the Court is bound it 
any case to make an. order for security -of 
costs, I think, as a acne rule, the Court 
would not do so.’ P. 

Cockburn, C. J.; takes a similar. view: in. 
Usi? v. Brearley (3) where'an.appellant- was 
ordered to give secutity for the costs of 
the oppeal. The ‘learned ` Chief. Justice 
makes the following observation ; “If thie: 
Court were of opinion that the plaintiff tad 
any reasonable ground for going on with his, 
action, they should not allow mere.:...... 
poverty to stand*in the way of his appeal. 
But we are -justified in looking at the: pe~ 
culiar circumstances of the case......... 
We may fairly take intu consideration 
the character of the action and the ‘unlestions: 
involved? ard “we cannot” belp. noticing 
that: it was a vexatious proceeding on.the 
part cf the plaintiff to bring three actions; 
all for the same cause of complaint, at the 
sanie time, when one would have beem 
sufficient for bis purpcse ”’. 

In Ea parte Isaacs, In ve Baum.(4) Brett, 
L. J., refers to the extreme poverty of the 
appellant.as a spécfal circumstance; and In re: 
Ivory, Hankin v. Turner (5) Cotton, L: Jo 
observes that:the insclvency of an appellant: 
is ‘prima facie a sufficient reason Tor ordering 


` him to give security though in.:some .cases: 


the Court may not order him to do sox. 

- Karl Cairns, L. C., in the same case makes . 
the ‘following observations: "'It is- not 
um to decide; aud I “do fot wish to’ 


Kn (1896) 2:Q. B. 375; 65 1. J. 0. B. got 
17. 
a de 8) 3 C. E D. 206; Ak J. Ch. 380; 38 
- 249; 26 W. 3 
SÉ 


71. 
(1878) .9, o D. 271; 47 I; T. Bk. ud 3 
924; 20 W. 890 
M (1379) 10-Ch. A. 3/2; 39 E. io 2854 27 We. R 
Se hp gp fei il 
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decide, what does not arise, whether in 
every case where the appellant is a pauper 
the Court will require a security for costs ; 
but, certainly, where a pauper comes fcr- 
ward to engage in such contest as this there 
are special circumstances which will induce 
the Court of Appeal to order him to give 
security," 

I understand the rule under the Judi- 
cature Act thus: Ifspecial circumstances 
exist, and poverty is a special circumstance, 
the Court may direct security to be given 
but the Court is not bound to do so. The 
words in the rule are “as may be directed." 
These indicate that the Court has a dis- 
cretion to refuse to order security even if 
poverty on the part of the appellant is 
made out, In the case already cited, Hood- 
Barrsv. Heriot (2), Lord Esher, M. R., arriv- 
ed at this conclusion ; and to my mind it 
appears to be if Imay say so with respect 
the right construction of the rule under 
the Judicature Act. 

It may be observed, however, that the 
respondent does not urge that the appel- 
lants poverty is a special circumstance 
which must induce me to make the order. 
On the contrary, the appellant relies on 
his own poverty as a defence to the appli- 
cation. In my opinion, what the appel- 
lant, in order to succeed, is bound to show 
is that mere want of means is a sufficient 
ground for dispensing with security, I do 
not think that any case has gone that length. 
On the other hand, whether circusmstances 
exist which would entitle the respondent 
to relief under the provision, is a question 
to be decided with reference to the facts 
of each case and one of the circusmstances 
entitling the respondent to relief is stated 
to be non-payment of the costs incurred 
in the lower Court. There is nothing in 
Jiwan Ali Beg v. Basa Mal (6) which ‘is 
a decision of the Full Bench of the Allah- 
abad High Court which is inconsistent with 
what I have said. Mr. Justice Straight who 
referred for the decision of the Full Bench 
the questio: whether poverty alone would 
entitle the respondent to an order in his 
favour, states at page 204: “ It has been 
ruled on three occasions in this Court— 
twice by myself and once by Mr. Justice 
Mahmood—that mere poverty alone is 

(6) 8 A. 203; A. W. N. (1886) 58; 4 Ind. Dec, 
(x. 9.) 1174 (È. BA, 
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not a sufficient ground for requiring secu- 
tity for costs from an appellant, and I have 
certainly been under the impression that 
that was the recognized rule in the English 
Courts, which also has been followed 
by the Bombay High Court... Mr. Hill 
has, however, called my attention to two 
rulings of the Court of Appeal in England, 
which seem atleast to modify the old 
decisions, and to show that poverty or 
insolvency is a good ground for requiring 
security for costs from the appellant. As 
the question is one of practice, and of con- 
siderable importance to those engaged in 
appeals in this Court, I refer it tothe Full 
Bench for the determination.” I observe that 
four of the five Judges who composed the 
Full Bench gave an answer in the very guard- 
ed terms because they say that, “ the mere 
fact of the poverty of an appellant, stand- 
ing by itself, and without reference to any 
of the general facts of the case under appeal, 
ought not to be considered sufficient alone 
to warrant his being required to furnish 
security for costs." Mr. Justice Tyrell 
is even more cdutious in the expression of 
his opinion. 

With reference to these principles, I 
shall examina the facts of this case. It 
is unnecessary to refer in very great detail 
to the affidavits that have been fiied. The 
facts are patent. Property of great value is 
involved in this litigation and the ap- 
pellant has spent quite a considerable 
amount of money in the attempt to establish 
the title to the jagir in question. 
Since the disposal of the suit, various 
applications have been made to the High 
Court and here again the appellant has - 
incurred or must have incurred heavy 
expenses in relation to these proceed- 
ings and he has paid a large Court- 
fee upon his own appeal. The costs of 
the respondents awarded are, after all, a 
fraction of the costs that have been really 
incurred by him. The respondent, has, more- 
over, taken every possible step to realise 
the amount from the appellant and he has 
been unable to recover the costs. It seems 
to. me that, in the circumstances, the just 
order would be to direct that the appellant 
should give security for the costs that are 
likely to be incurred in the appeal. I 
am not prepared to direct security in regard 
to the costs already incurred, I shall 
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fix the costs likely to be incurred in the 
Appellate Court at Rs. 3,000, and direct 
the appellant to give security for that sum 
to the satisfaction of the lower Court within 
a weck from the re-opening of that Court 
after the long vacation. If the appellant 
makes default, the appeal will be px sted, 
under Q. XLI, r. 10 (2) for disposal. 
VN, V. 


ps 
ALLAHABAD HICH. COURT. 
SECOND Civ, APPEAL No. 284 OF 1921. 
May 18, 1922. 
Present -—-Mr. Justice Stuart and 
Mr. Justice Kanhaiya Lal. 
JANGI—PLAINTIFF— APPELLANT 
UETSTS 
Musammat SUNDAR AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 
X Civil Procedure Code ( Act V oJ 1908), 0. X X X £1, 
YF. 3, 4— Guardian ad litem, refusal of, io act. — 
Court, duty of—Decree without appointing another 
guardian, validity of. 

Where a person appointed as guardian ad litem 
of a minor appears in Court and states that he 
does not wish to be the guardian, the Court 
should permit him to relinquish the guardianship 
and appoint another person as guardian ad iiem. 
In such a case, if the Court passes a decree with- 
out appointing another person as guardian ad litem, 
the decree will be null end void. 


Second Appeal. 

Messrs. S. M. Sulaiman and  Iqbal 
Ahmad, for the Appellant. 

Mr. K. R. Dang, ior the Respondents. 

JUDGMENT.—'he suit out of which this 
appeal arises has disclosed a rather extra- 
Ordinary state of things. In 1920 a man 
called ) angiinstituted a suit against a woman 
` called Musammat Sundar in the Court cf 
Munsif of West Budaun, on the allegation 
that he was married to her, claiming resti, 
tution of conjugal rights. He fust as- 
serted that the woman was a, major. It 
might have been expected that a man 
would be in a position to know, at the out- 
set whether his own wife was a major or 
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a minor. He subsequently however stated 
that Musammat Sundar was not a major 
but a minor. He asked that her brother, 
Budha, should be made her guardian 
ad litem. Budha was appointed as guardian 
ad litem without his views on the subject 
being ascertained. The notice issued to 
him was not personally served. On the 
9th March 1920 Budha was appointed 
guardian ad litem, On the 13th March 
I920 he appeared and stated that he did 
not wish to be guardian ad litem. The 
Munsif refused to permit him to withdraw 
from the guardianship. Budha refused to 
defend the suit. So the Munsif decreed it 
ex parte. Musammat Sundar then sued ` 
through a man whom she calls her step- 

father for a declaration that the decree of 
the 12th April 1920 which had been passed 
against her ex parie was fraudulent, null 
and void, and not enforcible, and for a 
declaration that she was not the wife of 
Jangi. The Subordinate Judge took the 
view that he could not interfere because 
Budha had been legally appointed guardian 
ad liiem and that he had no right to form 


a presumption that the Munsif was wrong 


in refusing to permit him to relinquish 
his guardianship. Budha was apparently 
legally appointed guardian ad litem but 
when he appeared in Court and stated that 
he would do nothing on behalf of the de- 
fendant and that he did not wish to remain 
her guardian ad litem, we consider that the 
action of the Munsif in not permitting him 
to withdraw from the guardianship and 
appointing somebody who would be ready 
to watch the interest of the minor defendant, 
cannot be justified. For that reason, and 
for that reason only, the decree passed 
against Musammat Sundar is not enforcicle 
against her. It is impossible to take any 
other view. The District Judge rightly 
took the view that the decree was not en- 
forcible but the District Judge unfortunately 
decreed the whole relief prayed for. This 
included a declaration that, Musammat 
Sundar was not the married wife of Jangi, 


a point upon which the District 
Judge refers to no materials on 
which he could express an opinion. 


We modify the decree as follows. The 
plaintiff is decreed a declaration that the 
decree No. 349 of 1920 passed by the Munsif 
of West Budaun on the 12th April 1920 
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against’ her has no effect. The’ rest of the 
relief claimed by her in. Suit No. 72 of 1920 
is dismissed. It will be open to Jangi 
to bring a fresh suit against Musammat 
Sundar for restitution of conjugal rights. 
In this he will have to establish that she 
15 legally married to him and that she has 
refused to live with him without due cause 
‘before he can succeed. There has been no 
valid decision.on the merits on either .of 


these two points. The parties will . bear 


their -own costs of this appeal. 


N. K. . Decree modified. 


 "...MADRAS HIGH COURT. ` 


.. SECOND C. VIL. APPEAL No. 1404, OF 1920. 


December I, I921. . _..: 


.. Present Mr Justice Kumaraswami Sas- 


tri and Mr. Justice Devadoss; | . 
ANNAMALAI CHET IY —DEEENDANT. 
-—-APPELLANT 

versus i 
T" MUTHIAH CHETTY AND OTHERS— 


a PLAINTIFFS— RESPONDENTS. 


D 
L4 
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l Negotiable Instruments Act (X X VI of 1881), 


Së, 50,51— Negotiation by several joint endorsees— 


"Negotiation: j blank—Signature made at different 
times, effect of. 


, Section 50 of the Negotiable Instruments Act" 


requ res that the restriction or exclusion of the 
right of further endorsement must be by express 
words. [p: 590, col. 2.] 

Section 51 of the Negotiable . Instruments Act 


"does not require that the endorsements should be 


“at one and the same time, Its effect is merely 
"to -pervent some ‘only: of two or more endorsees 
negotiating the note and its requirements are 
satisfied if the endorsement. is by. all the payees 
or. endorsees. [p: 59, col. 1 

. Where, one of three joint endorsees endorsed a note 


“in blank and gawe it to the other two éndorsees 


in order to enable them to-add their-signati res 
and’ then raise money. and they .aceo.dingly 


‘affixed . their signatures beneath . the first endor- 


see's signature. and negotiated the note: 

~ Held, that there had been only one negotiation 
the endorsees,-’thotigh the signatures were 

placed at: diffetent.times and the provisions of 

section 5r of the. Negotiable Instruments Act 


had not been contrayened. [p. 591, col. 1.1, 


Muhammad Khamarali - v. Ranga Rao, 24 "M. 


“654, relied ori. ' 
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^. Second appeal against a decree of the 
District Court, Ramnad, at Madura, in 
Appeal Suit No. 681 of 1919, preferred against 
the Court of the District 
Munsif, . Devakota, in Original Suit No. 
67 of.1919. 

Mr. C.. V.- Ananthakrishna Iyer, for the 
Appellant. : 

Messrs. K. Bhashyam Aiyangar . and 
K. V. Rajagopalan, for the Respondents. 

JUDGMENT.-—The first defendant is 
the appellant. He executed the note sued 
on in favour of the second defendant who 
endorsed it to defendants Nos. 3, 4 and 5. 
The third defendant endorsed it in blank 
and handed the note to defendants Nos. 
4 and 5 and they endorsed it in blank, 
received the sum due on the note and handed 
the note to the plaintiff. The District 
Munsif dismissed the suit on the ground 
that the endorsement by the third defend- 
ant and defendants Nos. 4 and 5 was not 
valid under section 51 of the Negotiable 
Instruments Act and that plaintift acquired 
no title under theendorsement by defendants 
Nos. 4 and 5, in his favour. On appeal 
the District Judge ‘reversed the decree 
on the ground that defendants Nos. 4 and 


“5 were agents of the third defendant. for 


collection of the amount due and that they 
bad power to endorse on his behalf. 

So far as defendants Nos. 3, 4 and'5 
are concerned, it is admitted that the en- 
dorsement to them by the seccnd defendant 
was for collection. It is stated in 
the written statement of defendants Nos. 
3 to 5 that they asked the plaintiff for 
money and that he consulted. detendants 
Nos. 1 and 2 and then paid the 
money for the note. They also state that 
the second defendant told them that as he 
was not able to give them cash he would 
get a hundi and that they may discount 
it after giving valtam in the market. ` It 
is common for pramissory-notes being rea- 
lised by discounting them. The fact that 
the endorsements by defendants Nos. 3, 

and. 5 are in blank supports the view. 
There is, therefore, no force in the argument 


that ‘further negotiation by defendants 
Nos. 3, 4 and.5 was incompetent. Sec- 


tion: ap of: the Negotiable Instruments 


: Act requires that the restriction or exclusion 


of ihe right, of further endor.cment 
must be be: ex press werds. No such words 


. of defendants Nos. 4 and 5 and 
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appear on the note and as there is nothing 
in the endorsement to defendants Nos. 
3, 4 and 5 to limit their right to further 
negotiate the note. It is dificult to see how 
the endorsements given, if otherwise valid, 
would be a bar to plaintiffs claim. As 


. regards the endorsements by defendants. 
Nos. 3, 4 and 5 they are all in blank. So .. 
- far as the note goes there is the endorsement 
The . 


in blank of all three endorsees. 
defendants donot raise the plea that third 
defendant first endorsed the note in favour 
that 
they in turn endorsed , it to plain- 
tiff thus rendering the endorsement 
invalid to confer title on him. Section 
51 of the Negotiable Instruments 


. Act does not require that the endorsements 


should be at one and the same time. 


. effect is only to prevent one of two or mote 


endorsees negotiating the note and its 


- requirements are satisfied if the endorsement 


is by.all the payees or endorsees. If for the 


. purpose of collection the’ third defendant 


, first endorsed the note 
fourth and fifth defendants in order to. 
and . 


= ~ 


and gave it’ to 


enable them to add their signatures 


` then raisé money, it cannot be said that 


the provisions of sections 51 are 


" contravened. 


There is no endorsement by third defen- . 


’ dant in favour of defendants Nos. 4 and 5; 
` but there is only a blank endorsement by 
, the third defendant. There is a difference 
; between endorsement and negotiation, and 


' the 


, third defendant to defendants Nos. 
` ànd 5 with the object that the money on 


"the note may be collected from plaintiff . . 


, ZE" 


in accordance with the object with which 


“the note was originally endorsed in favour 


.of defendants Nos. 3, 4 and 5 would 


_not amount to negotiation of the note Le 


"jncontravention of ‘the provisions of sec- 
*tion 5r of the Negotiable Instruments Act. 


“The whole of the argument of the District - 


"Munsif is based on the evidence of plain- 


tiff when he says, "the third defendant ... 


endorsed the hundi to defendants Nos. 
4 and 5 and Nos. 4 and 5 endorsed 
the kundi to me. The third defendant en- 
dorsed the Aundi to defendants Nos. 4 - 
and 5 for collection. " Having regard to 
the fact that the note: was endorsed for : 
collection and the adinission in the written 
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handing over the note by the. 


s 
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statement of defendants Nos. 3 to that they 
asked plaintiff for money and that the 
hundt was given to them in order that they 
might discount it in the market paying 
valtam, it is quite consistent with the 
view that the third defendant did not intend 
to negotiate the notein favour of fourth and 
fifth defendants but simply endorsed it and 
handed it over to defendants Nos. 4 and. 5 
to do the needful to raise money and that 
they put their signatures beneath the third 


. defendant's blank edorsement and -collected 


the money by delivering the kundi blank 
endorsed in favour of.the plaintiff, we think 
there was only one negotiation though the 
signatures -were placed -at different .times. 

.In Muhammad Khamaral v. Ranga‘Rao 
(I) where the promissory-note was made in 
favour of.two payees one of whom endorsed 
it to.the other it was held that the endorsee 


“cannot sue on the note as endorsee or as 
.one of. two joint payees. 


Bhashyam Iyan- 


gar, J.,.however observed ; “If, in the pre- 


.Sent case, . .the plaintiff also has signed the 


endorsement.in. his: favour at:the time of 


the endorsement,:or-eyen. prior to the ip- 


stitution of the. suit, the action, would have 
been maintainable by him as endorsee.” 
In the present.case the other two. endor- 


gees signed the endorsement before suit 
-and.the note.as it stands bears the blank 
endorsement of all. the- three endorsed 
. from the second -defendant. 


The second ee fails and. i is dismissed 
with costs.. 
V. N. V. l Appeal dismissed: 
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' ALLAHABAD” -H onge. 
“SECOND CIVIL APPEAL, Nov 1478. “OF: "gio. 
“May .16, 1922. ~ 

Present . '—Mr.. Justice lindsay" ëng ` 


ER "Mr Justicé.. Kanhaiya~ Lal" 
"U^ ASAD ALI—PLAINTIFF a 


: VEYSUS ~ 
FAIVÁZ ÁLI—DEFERDANT—RESPONDENT. 
Civil: Procediire..Code ( Acta Y of. 4908); s..1300— 
"Gros negligente-- Mixed question ef, Jack apdiau--— 
Second appeal, competency af. 


592 | 
ASAD ALI v. PAIYAZ ALI, 
A finding of gross negligence against a person 


is a finding on a question of mixed fact and law 
and is open to review in second appeal. 


Mr. P. L. Banerjee, ior the Appellant. 
Mr. S. P. Ghosh, for the Respondent. 


JUDGMENT.—The question for decision 
in this second appeal is the principle upon 
which the claim of the plaintiff in respect 
of profits ought to be allowed for the years 
1324 and 1325 Fasli. 

The suit was a suit in respect of these 
two years but it appeared in the course of 
the trial that during these years decrees 
had been obtained,by the defendant Lam- 
bardar fora sum of Rs. 635-13-2. 

The Courts below have allowed profits to 
the plaintiff against the Lambardar on the 
basis of the gross rental for the two years 
in suit and have also awarded the plaintiff 
his share in the decrees which have been 
obtained on account of arrears for the years 
antecedent to the two years in suit. 

According to the finding of the lower 
Appellate Court the defendant was liable to 
account for the years in suit on the basis 
of the gross rental by reason of his having 
been grossly negligent, 

In appeal it has been contended, on the 
strength of the rulings reported as Chhabrajt 
` Kuar v. Ganga Singh (x) and Jodhi Ram v. 
Kaunsilla (2), that the plaintiff was notentitl- 
ed to have a share of the profits for the 
years in suit in accordance with the gross 
rental and to have in addition his propor- 
tionate share of arrears for earlier years 
which were realised by decrees or otherwise 
during the years in suit. 

Without referring to the principles laid 
down in these two judgments which, we 
may say with all respect, we are not in- 
clined to accept as being principles of-*uni- 
versal application, the case appears to us 
to be a clear one on other grounds. 

'There can be no doubt that the defendant 
Lambardar was no tliable to account on 
the basis of the gross rentals of the two 
years in suit unless it could be found that 
he was guilty of gross negligence. It 
is true that the lower Appellate Court has 


(r) 60 Ind, Cas. 643; 18 A, L. J. 863; 2 U. P, 
L. R. (A) 2723 43 A. 29. 

(2) 67 lud. Cas, van 20 A. I. J. Qn (1922) 
A, L, R. (A) 111; 4 U. P. LR. (A) 160, 
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found that there was gross negligence but 
this is a finding on a question of mixed 
fact and law and is open to review in second 
appeal. We may say at once that we can- 
not agree with the finding that in the parti- 
cular case the Lambardar was guilty of 
negligence. It is an admitted fact that 
for the two years in suit the total jama- 
band? came to Rs. 1,049. That represents 
the utmost that could be realised out of 
the tenants. On the other hand, we have it 
that during the two years in suit the Lam- . 
bardar collected and obtained decrees for 
a sum of Rs. 965-5-7. Comparing this 
latter receipt with the total jama bandis 
for the two years we think it may reasonably 
be said that the Lambzrdar could not have 
been expected to exact more out of the 
tenants for the two years in suit than the 
sum just referred to, and, this being so, it 
seems to us that any presumption of negli- 
gence is satisfactorily rebutted. 

In our opinion the appellant is entitled 
to succeed on the ground taken in the third 
paragraph of his memorandum of appeal 
aud we have decided, therefore, that the 
plaintiffs claim should be limited to his 
share of the profits actually collected or 
for which decrees have been obtained dur- 
ing the years in suit. In other words, 
the plaintiff is entitled to a 7-20th share of 
Rs. 965 odd after a deduction of Rs. 274-13-0 
on account of Government revenue and 
Lambardari dues. 

The total amount divisible comes to 
Rs. 690, and the plaintiff's share of this 
amount to Rs. 241-8-0. We, therefore, allow 
the appeal to this extent that we reduce the 
amount decreed in plaintiff's favour. We 
give the plaintiff a decree for Rs. 241-8-0, 
The interest on this sum calculated in the 
plaint comes to Rs. 48 which will be added 
to the principal sum. The plaintif will 
get proportionate costs and future interest 
at 6 per cent. per annum from the date of 
decree to the date of realisation. Parties 
will pay and receive costs in proportion 
to success and failure. 

N.K. Appeal parily allowed. 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 1027 OF 1920. 
March 14, 192r. 

Present -—Mx. Justice Napier and Mr. 
Justice Odgers. 
SUBRAMANIA IYER—DEFENDANT— 
APPELLANT 

YEYSUS 
A. P. T. VEERABADRA PILLAI—PLAIN- 
TIFF—- RESPONDENT. 

Limilation Act (IX of 1908), s. 19, scope of— 
Acknowledgment of liability— Implied promise to 
pay— Achnowledgmeni of liability at previous date— 
Presumption. 

Under section 1g of the Limitation Act, a definite 
admission of liability may be esseutial but there 
is no necessity to show anythin, Tom which a 
promise to pay could be inferred. Ip. -o6, col. r.l 

Manivam v. Seth Rupchand, 33 C. 1947 
4 C. L. J. 94; 8 Bom. L. R. 501; 10 C. W. Ne 874; 
tM. L. T. 199; 3 A. L. J. 525; 16 M. L. J. 300; 
2 N: L. R. 130; 33 I. A. 165 (P. C.), relied on. 

A written statement made by a person in a crimi- 
nal proceedings that he executed a certain pro- 
note and that the contents thereof are correct, 
amounts to an acknowledgment of liability, still 
more so when on the date of the statement the 
pro-note shows prior endrosements of payments 
lar not’ amount to full discharge. [p. 594, 
COL. 2. 

Ranganayakalu. Aiya v. Subbayan, 2 Ind. Cas. 
522; 5 M. L. T. 71, relied on. 

Periawenkan Udaya Tevar v. Subramanian 
Chetti, 20 M. 239; 6 M. L. J. 266; 7 Ind. Dec. 
(N. si, 170, distinguished. 

An acknowledgment of liability .existing at a 
past date without any: allegation that the liability 
has since ceased, may be presumed to be an ac- 
knowledgment of liability at the time the statement 
is made, [p. 596, coi. .] 

Second. appealagainst the decree of the 
Court of the Subordinate Judge, Trichi- 
nopoly, in AppéàL Suit No. 133 of r9rg, 
(Appeal Suit No. 345 of 1918 on the file 
of the District Court) preferred against 
the decree of:the Court of the Additional 
District Münsif,, Kulitalai, in Original Suit 
No. 164.0f 1917 (Original Suit No. 733 of 
1917, on:the file of the Court of the Prin- 
cipal District Munsif, Kulitalai). 

"Mr. M. S. Vatdyanatha Atyar, for the 
Appellant. 

Mr: T. R: Ramachandra Atyar, for the 


Respondent. 
JUDGMENT. 

Napier, J,.—In the!suit from which the 
second appeal lies, the question arose as to 
the. effect of a statement made by 
a witness in certain criminal pro- 
ceedings, whether that statement amounted 
$o an acknowledgment of liability 
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within section 19 of the Limitation Act. 
The statement is as follows :—‘‘I executed - 
the promissory-note, Exhibit R, (suit 
promissory-note). The contents of promis- 
sory-noteare correct." Exhibit R (which is 
Exhibit Ain the present case) is a promus- 
sory-note acknowledging liability for 
Rs. 1,322-11-IX with a promise to pay with 
interest at 12 per cent per annum. On 
that promissory-note there were at the date 
that the document was shown to the wit- 
ness, four endorsements of various pay- 
ments, in 1912. The statement made by 
the witness is, admittedly, within the 
period of limitation which has to be applied 
in this case. The question is, whether this 
amounts to an acknowledgement. 

Both the appellant and the respondent 


‘have relied on the decision of the Privy 


Council in Mamiram v. Seth Rupchand 
(i) the Vakit for the appellant contending 
that their Lordships of the Privy Council 
have laid down that the whole of the recog- 
nised English Law on this subject applies 
in India. The passage from which he seeks 
to draw this inference is as folows :— "The 
Indian Limitation Act, section 19, however, 
says nothing about a promise to pay and 
requires only a definiteadmission of liability, 
as to which there can be no reason for de- 
parting from the English principle that an 
unqualified admission and an admission quali- 
fied by a condition, which is fulfilled, stand 
upon precisely the same footing." Bearing 
in mind that their Lordships begin the: 
sentence by saying that, "the Indian Li- 
mitation Act says nothing about a promise 
to pay,’ it seems to me necessarily to 
follow that the refsoning of Courts in Eng- 
land based on the theory underlying the effect 
given to an acknowledgment, namely, ` 
that they indicate a promise to pay, has 
very little application to cases under the 
Indian Act. Their Lordships also point 
out that the requirements of English Law 
are, if anything, more stringent than those 
of Indian Law. This is, of course, due to’ 
the fact that Lord Tenterden’s Act (9 Geo. 
IV, Ch. r4 ) of 1828, section I, assumes 
that the legal effect of the writing is that 
it evidences a new or continuing - con- 
tract. It was the necessity of finding thia. 
(1) 33 C. 1047; 4 C. L. J. 94; 8 Bom. L. Re Sores 


10 C. W. N. 874; TM. L. T. 199; 3 A. L. J. 5281 
16 M, L. J. 300; 2 N. L. R. 130; 331. A. 165 (P: Ch: 
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new and continuing contract, which taken, whereas there is no question of 


induced English Courts to give such a 
liberal interpretati:n to ordinary acknow- 
ledgments and read into them a promise to 
pay on the basis that honest men always 
intend to pay something the liability to which 
they acknowledge, but under the Indian 
Law, as pointed out by their Lordships, 
there is no necessity to show anything from 
which a promise to pay could be inferred, 
and, therefore, any decisions of the Courts 
of India which consider these ackuowledg- 
ments on the basis that they must be such 
fiom which a promise to pay can be inferred 
are no longer good law. 

'Thesame case was relied on for the respond- 
ent because of the particular matter dealt 
with and thelanguage applied to the matter 
by their Lordships. Tke acknowledgment in 
thécase before their Lordships was as follows: 
—-Jt was in probate proceedings.—‘‘Tkat tke 
applicant Rupchand Nanabai is a big Maha- 
jan of Berhampore paying Rs. 106 as income- 
tax. For tke last five years he had open 
and current accounts with the deceased." 
Their Lordships say that the words “for tke 
last five yca1s" must necessarily have refer- 
ence to the five years prior to the death 
of the iestator which was in October 1898 
and it eppeais that the petition in which 
the words are found was put in on the 18th 
of Septen:Ler 1899 very nearly a year later. 
Assuming, 2s their Lordships do, that the 
admission is of the condition of affaiis 
up to the date of the deceased’s death, 
their Lordships say this: ‘The legal 
consequence would ke that at that date 
either of them had a right as against the 
other to an account.” And at page 1059* 
their Lordships say, “If nothing further is 
alleged the natural presumption is that they 
continued unsettled at the time tke state 
ment was made.” If such an inference 
that eccounts remained unsettled for a 
year zfier the period to which the acknow- 
ledgmerts refer can ke made, it seems to 
me that wkere tke statement is as to one 
transaction like the existence of a liability 
on a promissory-rote, tke inference must 
necessarily Le much „stronger Lecause, 
admittecly, okee there ale open accourts, 
the fact of the liability whichis ike tesis, 
of ike whole effect of tke section can only 
te ascertained when the accounts have Leen 


"ES Vd ae Ut ut 3 3 Coe [EG a eae 


accounts where the amount edmitted to 
be due is on a promissory-note and there is 
no suggestion of any credit of any other 
account. Miller, J., of this Court had to 
consider this case in Ranganayakalu. Aiya 
v. Subbayan (2) and said as follows, quoting 
the passage at page 1059: “That is 
to say, or soit seems to me, an acknow- 
ledgment of liability existing at a past date 
without any allegation that the lia- 
bility has since ceased, is presumed to be an 


acknowledgment of liability existing when , 


the statement is made.” If that is 
the correct deduction from the langu- 
age used by the Privy Council, then 
that is amply sufficient to cover this case, 
and, speaking for myself, I cannot see why 
we should not draw the same deduction 
from that language. It may not necessarily 
always te the deduction to be drawn; 
but considering that the admission is one 
of the execution of a promissory-note with- 
out any allegation that it is or has been 
discharged, I fail to see why a Court cannot 


draw from such a statement the inference . 


that the liability on the promissory-note is 
still subsisting, still more so where, as in the 
case before us for consideration, the docu- 
ment, the contents of which are admitted 
by the deponent to be correct, 
payments endorsed of an amount which 
is not nearly sufficient to cover the princi- 
pal and the interest which would have 
accrued at the date when the statement 
was made. 

I do not think it necessary to examine 
the cases at any length. We were pressed 
with a decision of this Court in Perta- 


shows. 


venkan Udaya Tevar v. Subramanian Chettt - 


(3) but the language there is, "this 
amount of Rs. 600 and odd also I was bound 
to pay under the original understanding, 
but the plaintiff paid it, as a warrant was 
brought for his arrest." The only inference 
to be drawn from such a language would be 
that there was a joint liability originally 
which has been discharged by payment to 
the plaintiff, and that, therefore, no further 


liability remaired. As the learned Judges 
“These words admit that a liability - : 


say! 


existed at the time of the original under-. < 


(2) 2 Ind. Cas. 522; 5 M. L. T. 7 
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standing, that is, some three years before 
the acknowledgment was made, but they 
.do not admit any liability as existing at 
the time that the statement was made." 
it seems to me that the words go further 
than that and that not only do they 
not admit but that they specifically and 
directly negative the existence of such 
liability. l 

In the result, I would hold that the 
acknowlegment here is a good acknow- 
ledgment and that, therefore, the period 
of dimitation is saved. The second appeal 
is dismissed with costs. 

“Odgers, J.—The facts of the case are 
fully set out in the judgment of my learned 
brother. In my opinion, we have now to look 
to the Privy Council decision in Maniram 
v. Seth Rupchand (I) to find the requisites 
of an acknowledgment, within section 19 
of the Limitation Act. We have been refer- 
ted to several decisions prior to one of the 
Privy Counciland to one English decision 
Green v. Humphreys (4) to the effect that the 
inference to be drawn from the words relied 
on as acknowledgment must be that the 
debtor intends to pay the debt. Venkata 
v. Parihasaradhi (5) decided that the acknow- 
lelgment must be of the debt qua-debt and 
the relation of debtor and creditor must bead- 
mitted and admitted to'be a subsisting jural 
relation. To the same effect is the decision 


im IHappan Kuthivavattat Nayer v. Nonn: 


Sastri (6), namely, that the acknowledgment 
must import that the person making it is 
then under an existing liability and Benode 
Behary Mookerjee v. Raj Narain Mitter (7), 
732, that an unequivocal admission of the 
debt or of the subsisting relationship of 
debtor and creditor must be established. 
‘It was contended before us that there is 
in effect no distinction between the Indian 
and the English Law in the case of limita- 
tion. But the case in the Privy Council 
is only, in my opinion, authority for saying 
that there is no reason for drawing any dis- 
tinction between the English and the Indian 
Law in' respect of the acknowledgment 
of Habil Their Lordships set out the 


(a) (1884) 26 Ch. D. 474; 53 L. J. Ch. 625; 51 La 


(o 16 M. 220; 3 M. L. J. 35: 5 Ind. Dec. (s. $) 


(6) 26 M. 34; I2 M. L. J. IOT, 
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three essentials laid down in Inve River 
Steamzy Company v. Ex parte Mitchell: 
(8) and they notice that in all 
the three essentials there must be 
a promise of some kind or another to 
pay the debt. Their Lordships point out 
that, "section 9 of the Indian Limitation 
Act says nothing about a, promise to pay ` 
and requires only a definite admission of 
liability, as to which there can be no reason 
for departing from the English principle 
that an unqualified admission and an 
admission ‘qualified by a condition, which is 
fulfilled, stand upon precisely the same 
footing." It is, therefore, clear, as pointed 
out by my learned brother, that the Eng- : 
lish cases proceeding upon the three essen- - 
tials, laid down by Mellish, L. J., in the case 
above quoted can hardly furnish a certain 
guide in considering cases under the In- 
dian Limitation Act where only an 
admission of liability is required. To refer 
once more to the Privy Council case, their 
Lordships say that as to the acknowledg- 
ment under their consideration, “ the first 
sentence shows that there were open ac- 
counts at the death of Motiram. If nothing 
further is alleged, the natural presumption 
is that they continued unsettled at the 
tim? the statement was made,” 

Now it has been contended before! us 
that the acknowledgment that we have to 
consider—the words of which have been set 
oit in my learned brother's judgment— 
amounts to nothing but a reference: to a 
past transaction. I am unable to accept 
this contention. The reference to the execu- 
tion of the bond is undoubtedly in the past 
te352, but the admfssion that the contents 
of the bond are correct is in the present 
tensa and there is further the fact that the 
four endorsements on the back of the pro- 
missory-note are not only set out but total- 
led, s» that the witness taking the docu- - 
his hands could have seen 
ataglance that the total of the payments 
endorsed falls below the amount in figures . 
on the face of the promissory-note; to say 
nothinz of the question of pes that was 
outstanding on that date. I should have 
referred to the case in R nganayakalu Aiya 
v Subbayan (2)in which Miller, J., referring 


(1871) 6 Ch. App 822; 25 Ta Ty 219; 19. 
4 1130. 
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to the Privy Council decision above referred 
to and adopting that decision, 
an acknowledgment of liability existing 
at a past date without any allegation that 
the liability has since ceased is presumed 
to be an acknowledgment of liability exist- 
ing when the statement is made.” It 
seems to me, therefore, that when the 
witness said that the contents of the 
document was correct at the time he made 
the deposition relied on as an acknowledg- 
mentin this case, he must be taken to have 
have admitted that his liability was still 
outstanding as between the payee of the 
promissory-note and himself. 
. „I agree with the opinion of my learned 
brother that the state of the promissory- 
note in this case makes even a stronger 
case for the view that this is an acknow- 
ledgment of liability than in the case before 
Miller, J. For these reasons, I agree that 
the second appeal should be dismissed with 
costs. ` 
V.N, V. 
N. B. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1659 OF 1920. 
May 17, 1922. 
Preseni--—Mzx. 

Justice Kanhaiya Lal. 
GENDA LAL THROUGH UJYARI— 
DEFENDANT—APPELLANT 


| _ versus 
BAL KISHAN alias BALLI-—PLAINTIFFE 
—HESPONDENT. e 


Negotiable Instruments Act (X X VI of 1881), 
s. 76 (d), application of—-Hundi, suit based Om 
Presentment for payment and notice of dishonour, 
proof of—Preseniment, proof of, when unnecessary, 

In order that a suit based on a hundi may succeed, 
there must ordinarily be both presentment for 
payment and notice of dishonour. But where 
a plaintiff is unable to prove presentment for 
payment, he is nevertheless entitled to show, if 
he can, that the case is one in which nó present- 
ment was necessary under section 76 of the 
Negotiable Instruments Act. [p. 597, col. 2.] 

Section 76 (d) of the.Negotiable Instruments 
Act applies where the drawer has no funds 
with- the drawee at the time the bill is 
being drawn, or in a case where the drawer has no 
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reasonable expectation that the drawee will accept 
for his accommodation. [p. 597, col. 2-] 


Appeal against the order of the District 
Judge, Jhansi, dated rst June 1920. 

Mr. Haribans Sahat, for the Appellant. 

Messrs. N. C. Vaish and S. P. Ghosh, for 
the Respondent. 

JUDGMENT,-—The question to be deter- 
mined in this appeal is, whether the plain- 
tiff was entitled to recover from the defen- 
dant, who is the appellant here, a sum due 

in respect of a kundi of one thousand 
rupees which was drawn on the rb of 
March 1917. | 

The plaintiff sued to recover the amount 
so due, as also certain other sums due in 
respect of two other Aundts drawn on the 
same date. The plaintiff has got a decree 
as regards the two other kundis, and in 
the lower Appellate Court he has been given 
a decree in respect of the kundi for one 
thousand althoughthe Court of first instance 
dismissed the suit with regard to this sum. 

The bill was drawn by one Raghunath 
Das Dantri who is stated to have died on 
tbe x8th March :915, about seven days 
after the drawing of the bill. l 

The plaintiff was the payee and he, ac- 
cording to the case set out in the plaint, 
endorsed it to one Yusuf Ali Adamji, Bom- 
bay. It was, alleged that the bil was 
presentedfor acceptance to Ramkishan Dass- 
Madan Gopal, a Calcutta Firm who’ were 
the drawees and that acceptance was re- 
fused, that the plaintiff had, therefore, to 
refund the money to Yusuf Ali Adamji and 
that having refunded the money he got 
back the dishonoured note. 

The defendant in the suit is an infant, 
Genda Lal, who is the son and legal re- 
presentative of the drawer, Raghunath Das 
Dantu. He has been sued under the guar- 
dianship of his mother Musammat Ujyati. 

Various defences were set up and the one 
with which we are concerned here is that 
there was no presentment of this kundi for 
payment and that no notice of dishonour 
was given to the defendant. 

The learned Judge has found definitely 
that there is no proof of presentment and 
notice of dishonour, and, that being so, 
ordinarily the suit would fail, because the 
law requires that there must be both pre- 
sentment for payment and notice of digs, 
honour. 
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The learned Judge, however, has held, 


‘for other reasons given in his judgmnent, 
that there was no necessity for presentment 
and for giving notice of dishonour in this 
particular case, and the question we have 
to decide is, therefore, whether this is a 
case in which presentment was not necessary 
in order to charge the drawer or his legal 
representative. 

The relevatt sections of the Negotiable 
instruments Act are sections 76 and 98. 
By section 76 it is laid down that no present- 
ment for payment is necessary as against 


the drawer, if the drawer could not suffer - 


damage from the want of such present- 
ment. 

Both parties gave evidence in the Court 
of first instance. A.good deal of the oral 
evidence was discarded by the Subordinate 
Judge and it is not easy for us to make 
out from the judgment of the lower Appel- 
late Court how much of that evidence the 
learned District Judge intended to accept. 
That he does not agree entirely with the 
estimate of the evidence arrived at by the 
‘Trial Court is perfectly clear. 

Inthe course of the trial one of the 
members of the firm, Ram Kishan Das- 
Madan Gopal, 


the hundi for payment, His evidence was 
to the effect that he was unable to say 
whether there had been any presentment. 
Presumably, there had not been any, for 
there was no note of presentment recorded 
upon the document. In the course of his 
evidence this witness stated that a telegram 
had been received in the name of the drawer 
countermanding payment, and this tele- 
gram which the witness had not with him 
at the time that he was being examined, 
was afterwards sent to the Subordinate 
Judge’s Court at Jhansi by the gentleman 
who acted as Commissioner in Calcutta 
for the purpose of taking the evidence. 

It seems to us that the learned District 
Judge intends to find that this telegram 
must have been sent either by the deceased 
Raghunath Das or by some agent on his 
behalf, but the finding of the learned Dis- 
trict Judge is by no means clear, 

We have, therefore, to consider whether 
there is any evidence before us from which 
we can find that there was no need for 
presentment in this case on the ground 
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Calcutta, was examined on ` 
commission regarding the presentment of. 
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that the drawer could not suffer damage 
from want of it. 

It has been argued before us that no 
such case was put up in the plaint as filed 
in the Court of the Subordinate Judge. 
Thatistrue. The case with which the plain- 
tiff came into Court was that there had 
been a presentment, but we have no doubt 
whatever that if the plaintiff was unable 
to prove that there had been a present- 
ment for payment, he was nevertheless 
entitled to show, if he could, that the case 
was one in which no presentment was neces- 
sary and so if there is any evidence on the 
record which establishes a case under section 
76 (d) as against the drawer we ought to 
uphold the judgment of the learned Dis- 
trict Judge. 

With regard to clause (d) of section 76 
it has been held that this clause will apply 
in a case where the drawer has no funds 
with the drawee at the time the bill is being 
drawn or in a case where the drawer has no 
reasonable expectation that the drawee 
will accept for his accommodation. 

We have before us one solid fact which 
cannot now be controverted. We have 
mentioned that two other bills were drawn 
on the same date as the bill now in dispute. 
One of these was a bill for Rs. 300, and 
it was drawn upon the same firm in Calcutta. 
It is proved that this bill was presented 
for payment in Calcutta and that it was 
dishonoured. 

We areentitled, therefore, to assume that 
that bill was dishonoured for one of two 
reasons—either that the drawer had no 
funds with the drawee or that the drawee 
had been directed to refuse payment under 
the telegram to which we have referred. | 

If a refusal was made in the case of the 
bill for Rs: 300 on the ground that the 
drawer had no funds to his credit, then we 
think it may very reasonably be inferred 
that the drawer had no funds with the 
drawee sufficient to meet the larger kundi 
on which a sum of one thousand rupees 
had to be paid. 

We think we are justified in inferring 
from the facts before us that there was no 
money with the drawee to meet this bill of 
one thousand rupees and that, this being 
the case, section 76 (d) applies, so as to 


‘render presentment for payment unneces- 


gary. We are not disposed to agree with 


Sot - | e 


the bill in dispute was a mere accommo- 
dation bill and we do not decide the case 
on that ground, nor again do we decide 
the case on another ground taken by the 
learned Judge, namely, that there was a 
promise by the defendant’s mother to pay. 
No such promise would avail the plaintiff 
unless it had been made with the knowledge 
that the instrument had not been presented 
[see section 76 (c) of the Negotiable Instru- 
ment Act]. The case which was made 
out regarding this promise was that it was 
obtained from the defendant's mother 
after she had been given notice of present- 
ment and dishonour. 

We are, however, satisfied that there 1s. a 
good case in favour of the plaintiff to which 
the provisions of section 76(d) apply, and 
‘holding that the drawer could not suffer 
damage from tbe want of presentment, 
we think that, in the circumstances, no pre- 
sentment was necessary and thatthe plain- 
tiff was entitled torecover. We, therefore, 
dismiss this appeal with costs including 
fees in this Court on the higher scale. 
“NUE. Appeal dismissed. 


MADRAS HIGH COURT. 
CIVIL, APPEAL NG. 170 OF 1920. 
April 21, 1972. ; 
Present:-—-Mr. Justice Phillips and 
Mr. Justice Ramesam. e 
KANDASAMI IVER AND AXOTHER— 
TDLAINTIFFS NCS. 2 AND 2—ÀIPELLANTS 
VEYSUS 
‘SIVACHIDAMBARAM CHETTIAR AND 
ANOTHER—~ DEFENDANTS— RESPONDENTS. 
Religious Endowmenls Act (X X of 1863), SS. 3, 4 
— Tenple—K attalais, whether subject to supervision 
of Temple Committee— Trust— Hereditary trustees-— 
Presumpltion—T kird person assccialcd by trustee 
in work of trusi-——Ccurt, wheiher should interfere. 
Kaitalais in’ a temple are independent trusts 
and are not subject to the supervision of the 
Devasthanam Committee merely because the 
temple itself is subject to Committee supervisicn, 
[p. 000; cols. 1 & 2.] 
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the view taken by the learned Judge that. 
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The expression “religious establishment" in 
Section 3 of the Religious Endowments Act, covers 
the case of kattalais and unless a kattalai itself 
is such that its trustee is to be nominated by the 
Government or a public officer or the nomination 
is subject to the confirmation of the Government 
or of a public officer, section 3 cannot apply to it. 
[p. 600 col. 2.] 

Vencatabalakrishna ^ Cheitiyar v. 
gar, 5 M. H. C. R. 48, relied upon. 

Where it is found that the members of a par- 
ticular family have successively been the trustees 
of a Ratialai for over a century, and there is 
nothing in the succession inconsistent with their 
being hereditary trustees, it is a fair inference 
to draw that they were holding as hereditary 
trustees, [p. 599, col. 2.] l 

Rama Das x. Hanumantha Row, 12 Ind. Cas, 
449; 36 M. 364; 21 M. L. J. 952; 10 M. L. T. 356 : 
(1911) 2 M. W. N. 387, relied upon. 

Appasami v. Nagappa, 7 M. 499; 2 Ind. Dec. 
(N. S.) 931, distinguished. ; 

Where a lawful trustee associates a stranger 
with himself in carrying out the work of the trust, 
the Court should not make an order for- 
bidding the latter to have anything to do 
with the trust. [p. 600, col. r.] 

Narayanan Chettiay v. Lakshmanan Chettiar, 
29 Ind. Cas. 1; 39 M. 456 at p. 461; 28 M. L. J. 
571, distinguished. | 

Appeal against a decree ‘of the- Court 
of the Subordinate Judge, Trichinopoly, in. 
Original Suit Nc. 13 of 1915. 

Messrs. P. R. Ganapathy Aiyar. and P. S, 
Venkatarama Aryar, for the Appellants. 


Messrs. T. V. Muthukrishna Atyar and 


Ramacyanr~ 


` N. Muthuswamy Aiyar, for the Respondents. 


JUDGMENT. 
Ramesam, d. "his appeal atisés out of a 
suit brought by three plaintiffs, under section 
92, Civil Procedure .Code, after obtaining 
sanction of the Advocate General. It relates 
to certain hattalats in the temple of Sri 
Mulanadaswami of Poovalur within tke 
Trichinopoly District. One Annavu Chetti 
was admittedly managing the fattalais till 
his death in December 1909. He left a Will 
(Exhibit X, dated 17th November 1893) by 
which he appointed the defendants to- 
manage the kattalats besides leaving other.. 
directions. The present suit was institut-^ 
ed on the ground that the defendants ote 
not legally constituted trustees of the suit: 
kallalais. The Subordinate Judge find-. 
ing that the defendants are the hereditary: 
trustees and that the charges of misconduct: 
alleged against them have not been made 
out, framed ascheme. The plaintiffs appeal. 
The first and most important point that 
arises in the appeal is the subject of the 8th: 
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jssue. On this issue; the plaintiffs’ case 
is that the Vellan Chetti community were 
the founders of the kzttalais and that they 
did not appoint Annavu as a trustee and that 
consequently neither Annavu nor defend- 
‘ ents are lawful trustees. With the help of 
the oral evidence and Exhibit (r) (a par- 
tition deed) the .following pedigree cf 
: the defendants family may be constructed. 





| 
A Muthayan B 


| | 
Chockalinga Nella. (1 (1) Nalla 


Vinayaga 
Rajahgam i 
Í Jivantlia- 
J ambulin gan lingam (2). 
! 
Ramalinga 


(defendant No. 2.) 


| 
Kanaka- 


Viswa- 

nathan sabai i 
f |] Kalyana Annavn (3). 
^ Subramania. Tirumala Sundaram 
NS Natha. "E 


Sivachidambaram (4) 
(defendant No. 7.) 


(It is suggested for the respondents that 
. Nallan and Nalla Vinayagam are the same 
persons. The suggestion is likely but is 
« opposed to the evidence of D. W. No. 1. The 
point is not material). ‘The earliest item of 
evidence that is available is that Nallan 
_ (No. 1) purchased 4 acres of land in July 
1816, and that the land was enjoyed by 
him on behalf of the Sayarakshat and ar 
. dhajama kattalais (see Exhibit IV). The 
-mext document is Exhibit II a patia issued 
“in 1860 by the Collector of Trichnopcly 
«to Jevanthalinga Chetty "of the sayarak- 
shat and ardhajamam Ratialais of Sri 
Moolanathswami." It is not clear to what 
battalias, Exhibit D series relate and, there- 
fore, they do no help us in this case. 
We then find a series of documents 
connected with Annavu ranging from 
1865 to 1908 in many of which Annavu 
(No. 3) was described as the Kariyam or 
agerit of the sayakshai and ardhajamam 
kaitalais of Sri Moolanathaswami (see 
Exhibit A dated 5thSeptember 1877, A2 
dated 28th November 1881, A3 and Vd, 
dated 26th January 1885, V2 dated 4th “y 


| | 
Sabapathy Somasundara 


August, 1880, A4 dated 2nd April 1887, 


and Ae dated I7th May 1904). Exhibit 
III js a palta issued “to Annavu Chetty 
for : Sri  Moolanathaswami " by ‘thé 


Collector of Trichinopoly in 1878. It is a 
fair inference from these documents 


‘that members of the family of Annavu 


were the persons who took the greatest. 
Interest in the kattalais and they were suc: 
cessively the trustees of the kattalais from 
1816 to 1909 and as there is nothing in the 
succession inconsistent with their being 
hereditary irustees, I think it is a proper 


‘inference to draw from these documents, 


that the members of the defendants’ family. 
were holding as hereditary trustees (see 
Rama Das v. Hanumantha.Row (1). "he re- 
citals in Exhibit X also seem to support 
this inference, but as it is objected that they. 
are ‘not legal evidence, Bansi Singh «v. 
Mir Amir Ali (2), I prefer not to rely on 
them. Neither Exhibit VIII. nor Exhibit D 
series nor the incident deposed to by P. Ws. 
Nos, 2, 4, and 6 relating to an assembly:of 
the Vellan Chettis' consequent on a misunder- 
standing between Ánnavu and the defend- 
ants (assumiug the incident to be true) sup- 
.ports the appellant's argument that the 
whole of the Vellan Chettis community 
must be regarded as the founders of the 
trustees of the fatialais. The case in 
Appasamt v. Nagappa (3) cannot help the 
appellants as the evidence in that case 
disclosed circumstances inconsistent ` with 
the hereditary right, set up. 

On this finding that the trusteeship of 
the suit hatialais was hereditary, it follows 
that first defendant who is the heir of Annavu 
on his death in, 1909 is entitled to be the 
trustee of the” katialais. No doubt, the 
second defendant has no such right and it is 
urged forthe appellant, relying on Narayanan 
Cheitiarv. Lakshmanan Chettiar (4), that we 
should give directions so. as to prevent the 
second defendant from having anything to 
do with the suit Aatialats. As the first 


defendant who is the. lawful trustee. is 


willing to associate the second defendant with 


(1) 12 Ind. Cas. 449; 36 M. 364;21 M. L. J. 
952 ; I0 M. ly. T. 356 ; (1911). 2. M. W. N. 387. - 
(2) rx C. W. N. 703. 
(3) 7 M. 499; 2 Ind. Dec. (N.S) 931... - 
4) 29 Ind. Cas. d 39 x. de at pe gs 28 
Le laan: at Qu" 
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himself, in carrying out the workof kattalais 
the facts of this case do not resemble those 
in Narayanan Chettiar v. Lakshmanan 
Chettiar (4) and it is unnecessary to give 
any directions ^ relating to the second 
defendant. 


In view of the finding as to the hereditary. 


. nature of the trusteeship, the question 
whether Annavu could acquire see Palani- 
andi "Malavarayan, v. Vadamalat Odayan 
(5) and did acquire the office of trusteeship 
by prescription does not rise and need not 
be discussed. 

It appears that some of the lands in thé 
suit (v12., Items Nos. 32, 33 and 42 covered by 
Exhibit Vcc, Item Nos. 34 and 39 covered by 
Vbb Items Nos. 38 and 41 covered by 
Vdd, Item No. 60 covered by Exhibit 
A4, Items Nos. 66 and 68 covered by 
Exhibit Vaa, and Items Nos. 53 to 59) 
were not connected with the sayarakshat 
and ardhajamam hatialais. The defendants 
are not estopped from contending that they 
do not relate to the sayarakshat and ardha- 
jamam katialais. The decisions in Srinivasa 
Moorthy v. Venkaiavarada Iyengar (6) and 
in Appeal Nos. 285 and 381 of 1917 do not 
apply. The various  title-deeds mention 
the specific purposes for which these lands 
were purchased. It is clear from the plaint 
that the plaintiffs intended to obtain re- 
lief in respect of these lands also though 
they made an erroneous allegation “that 
they were attached .to the sayarakshat 
and ardhajamam katialais.. I think the 
interests of the temple are best served by 
modifying the decree of the Court below 
by directingthatthe accounts to be submit- 
ted by tbe defendants should include the 
income of those lands attached to other minor 
_kattalais subject in the case of Items Nos. 
32, 33 and 42 to the result of the suit insti- 
tuted in respect of them. The appellants 
next contended that the suit fAattalais are 
sübject to the Devasthanam Committees. 
. Their argument is that, as the temple itself 
is not governed by section 4 and is subject 
to the supervision of the Devasthanam 


(5) 28 Ind. Cas. 956; 2 L. W. 723. 

, (6) 11 Ind. Cas. 447; 34 M. 257; 15 C. W. N. 

E cu A. IL, J. 7142 S Bom. L. R. 520; (I9I1) 2 
M. W. N. 375; 14 C. L. J. 64; 21 M. L. J. 669; 
10 M, L. T, 263: fat. A. 129 (P. C). 


Committee, the kailalais must be similarly 
subject, but we have got to do, not with the 
temple, but with the kattalats which are 
independent trusts.. The words “religious 
establishment” in section 3 cover the case 
of kattalais and unless the katialats itself 
is such that its trustee is to be nominated by 
the Government or a public officer or the 
nomination is subject to the confirmation 
of the Government or of a public officer, 
section 3 cannot apply to the battalats see 
Vencatabalakrishna Chelizyar v. K. Rama- 
tyangar (7). It, therefore, follows that 
the Devasthanam Committee has no right 
of supervision over the kattalats. This 
leads me to the memorandum of objections 
filed by the respondents. 

The first clause of the scheme must be 
modified thus:—The defendants will submit 
their accounts once a year to the Court and a 
copy will be posted up in a conspicuous 
part of the temple. 

The existing third clause is unnecessary. 
The defendants will file accounts for all the 
suit-lands. The fourth clause may be modi- 
fied thus:—All the surplus funds above 
Rs. r,ooo shall be invested in securities nct 
authorised by the Indiau Trusts Act except 
with the permission of the Court. There 
will be a clause added giving liberty to any 

interested parties or the Advocate-General 

to apply for any desirable modification 
of the scheme. But it is not desirable to 
provide that any breach of trust by the trus- 
tees may be dealt with by the Court 
on an application by the parties interested, 
as the appellants want us to do. 

This is no reason why the respondents 
or the kattalats should be deprived of their 
costs. I would modify the order of the 
lower Court by directing the appellants ` 
to pay the costs of the respondents through- 
out including costs of the former appeal. 

Phillips, J.—I agree. 


V. N.'V. Decree modified. 


(7) 5 M. H. C. R. 48. 
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. ALLAHABAD HIGH COURT. 
First Cvt, APPEAL No. 45 OF 1920. 
May 25, 1922. 
Present:—Mr. Justice Piggott and Mr. 

Justice Walsh. 
BITHAL DAS AND ANOTHER— 
APPELLANTS 
VEYSUS 


RAGHUNATH DAS AND ANOTHER— 


RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 10— 
Contract Act (I X of 1872), s. 23— Sale of sir land — 
Stipulaton to surrender possession, whether enforce- 
able—Public policy. l 

A stipulation -in a sale-deed by a proprietor of 
agricultural land that he would surrender actual 
possession and enjoyment of the siy and khudkasht 
lands is an attempt to defeat the provisions of 
the Agra Tenancy Act on the subject of the creation 
of exproprietary tenancies and is void as being 
contrary to public policy. Any further stipulation 
by way of penalty, inserted in the sale-deed in 
order to enforce the fulfilment of such a covenant 
on the part of the vendor is also void and unen- 


forceable. [p. 602, col. 1.] 
Appeal from the decree of the Addi- 
tional Sub-Judge, Benares, dated 30th 


April 1919. 

Messrs. B. E. O'Conor and K.N. Mala- 
viya, for the Appellants. 

Messrs: S. N. Sen and Badri Narain, for 
the Respondents, l 


JUDGMENT.—The defendants in this 
suit had sold a certain 8-annas share to the 
plaintiffs. Before the document even came 
to be registered the parties had begun to 
quarrel. Theplaintifis-vendees did not pay 
up the sum ot Rs. 5,804-1-o in cash, which 
they should have paid at the registration 
` of the deed, and the defendants on their 





side refused to give the plantiffs any sort ` 


or kind of possession over the property 
sold. The plaintiffs were reduced to bring- 
“ing this suit and they have obtained a dec- 
ree for possession, subject to certain con- 
ditions. One of those conditions is their 
payment into Court of the sum of 
Rs. 5,804-1 already mentionéd; we under- 
stand that this condition has been complied 
with and that the plaintiffs have now 
obtained possession. At any rate, this 
part of the decree is no longer in dispute. 
The appeal, which is by the plaintiffs, raises 
three minor points and one very substan- 
tial point. About this last there is also 
a question raised in the petition of. cross- 
objections filed by the defendants: It will 
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be convenient to dispose of the minor points 
first. 'There was a question raised as to 
whether a certain grove did or did not 
appertain to the  8-annas share conveyed 
by the deed of sale on ^which this suit 1s 
based, so as to pass to the plaintiffs-vendees 
under the said deed. The Court below 
has found that it did not. On the evidence 
on the record that finding appears to be 
correct. It had been separately acquired 
by the defendants many years before they 
became the owners of the 8-annas zemin- 
dart share itself, and it seems to have been 
possessed by them quite independently of 
their ownership of that share. Another 
point taken is as to the refusal of the Court 
below to give the plaintiffs any decree for 
mesne profits. The reasons given for this 
in the judgment under appeal appear 
to be correct. In fact the Trial Court 
could scarcely pass in favour of the plaintiffs 
a decree for recovery of. possession sub- 


ject to payment of certain sum of 
money, without at the same time re- 
fusing the prayer for  mesne profits. 


The decree itself implies that the  plain- 
tifs were not entitled to possession and, 
therefore, to the enjoyment of mesne 
profits, until they paid the sum of 
Rs. 5,000 and odd. Another point taken is 
with regard to the order of the Court be- 
low about costs in that Court. We think 


it sufficient to say that we are not disposed 


to interfere. 

We now come to the main question 
in issue before us. From one point of view, 
the sale-deed in suit represents nothing 
more or less than one of the numerous 
attempts to defeat the provisions of the 
local Tenancy Act on the subject of the 
creation of exproprietary tenancies, which . 
we stil come across from time to time. 
The defendants, the executants of this 
deed, expressly stipulated that they would 
surrender actual possession and enjoyment 
of the sir and khudkasht lands, in respect 


‘of which they became. by Statute expro- 


prietary tenants from the date of the exe 
cution of the deed of sale. It has been 
repeatedly held that such a stipulation 
is void as being contrary to public policy. 
It has also been held that any stipulation 
by way of penalty, inserted in a sale-deed 
in order to enforce the fulfilment of such 
a convenant on the part of the vender, ‘is 
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also void and unenforcible. These prin- 
ciples, however,do not altogether cover the 
question in dispute in the present case. 
The stipufations of this sale-deed as to the 
considerations are of & peculiar character. 
. The vendors in effect covenanted to con- 
vey to the vendees property which should 
bringina clear income of atleast Rs. 856-13-9 
per annum. This represented 5-annas 
6 pies per cent per annum on the entire 
sale consideration. The vendees were al- 
lowed to retain in their possession Rs. 4,000 
. out of the consideration, for a period of 
one year, to satisfy themselves whether 
they were or were not making the stipu- 
lated rate of profit, in the event of their 
failing to do so, they were entitled to make 


a proportionate deduction from the sum, 
of Rs. 4,000 in their hands and to pay ouer 


the balance’ only to their vendors. The. 
Court below has enforced this. stipu- 
lation and embodied it in the decree. On 


the one hand, -the plaintiffs contend that 
under the terms of the sale-deed the covenant 


regarding the amount of profits was not 


limited to this sum of Rs. 4,000 and that, 
therefore, the decree should have been so 
framed as to entitle the plaintifis, not only 
“to retain the entire sum of Rs. 4,000, 
but to get back from the defendants (out 
of the consideration which they have paid, 
or have been ordered to pay) any further 
sum that might be necessary in order to 
bring the actual price paid by them into 
conformity with the stipulation that this 
"price was being paid for property the in- 
come of which shoüld yield a percentage 
of 54-annas per annum on the sale consider- 
ation. On the other side, the defendants 
contend in their petition ef objections that 
this stipulation should not have been en- 
forced at all, because it is only in a disguised 
form a further stipulation by way of penafty 
to enforce the agreement regarding the 
surrender of the exproprietary tenancy. 
There is something to be seid in support 
of both contentions; but on a careful con- 
sideration ofethe terms of the deed in suit 
we feel satisfied that the Court below was 
right and that both the appellants’ and 
the responderits’ pleas on this: point should 
be overruled: The entire clause stipulat- 
ing for the surrender of the exproprietary 
‘tenure, and for a penalty in the event of 
tbe failure of the vendor to make such 


surrender, can be wiped out of the docu- 
ment, without interfering in’ any way 
with the stipulation that, up to a limit of 
Ks. 4,000 left in the hands of the vendees 
for this very purpose, the property con- 
veyed shall yield an annual income bearing ` 
a certain percentage to the sale consider- 
ation. For these reasons, we dismiss both 
the appeal and the cross-objections, in 
each case with costs, including fees on the 
higher scale. i 

Appeal and cross-objections dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 808 
OF 1920. 
.. April 26, 1922. ea. 
Present -—Justice Sir Thomas Richard- 
son, Kr., and Mr. Justice Suhrawardy, 
JANAKI NATH SAHA AND OTHERS-—— 
DEFENDANTS Nos. 7, 8 AND 9 | 
— ÁPPELLANTS 
; Ver Sus e 
BAIKUNTHA NATH GHATTAK AND 
OTHERS—PLAINTIFFS—RESPONDENTS. 
“Limitation Act (IX of 1908), Sch. I, Arts. 138, 
142, I44— Execution sale—Suit for possession by 
purchaser against stranger— Limitation applicable 
Aris. 142, 144, application of— Adverse possession 
— Trespassev, whether can add possession of previous 
trespasser— Bengal Tenancy Act (VIII of 1885), 
Sch. III, Art. 3, applicability of—Dispossession 
by co-tenant. ' 
Article 138 of Schedule I to the Limitation Act 
has no application to a suit for possession of 
immoveable property by a purchaser at a sale in ` 
execution of a decree where tbe defendant was 
mo party to the suit in which the decrce was passed 
or to the proceedings in execution of the decree 
in that suit. fp. 604, col. r.] l 
_ Where the plaintiff in a suit to recover posses- 
sion of immoveable property was never in actual 
possession of the property, Art. 142 of the Limit- 
ation Act can have no application. [p. 604; col. T.) 
. Under Art. 144 of the Limitation Act the burden 
is on the defertdant to show that he was in pos- 
session of the land adversely to the plaintiff for 
12 yegrs before suit. [p.604, col. 1.] : 
, One trespasser cannot add to his own posses- 
sion the previous independent possession of 
another trespasser. When the possession passes 
fromm the first to the second trespasser, there is 
a constructive restoration, even if a momentary 
restoration, of the true title ta possession, 
ip. 604, col, 2.] l . S hes 


Vol. LXX) 


INDIAN CASES; 


Pai 


JANAKI NATH SAHA V. BAIKUNTHA NATH GHATTAK. 


A suit to recover possession of immoveable 
Property: by a purchaser at.a sale in. execution 
of a decree against a person claiming through 
the judgment-debtor, is within time when it is 
"brought ^ within 12 years of the date on which 
“formal possession was given to the plaintiff. - 
[p7 605; col, 2.]: 

Article 3 of- Schedule IH of the Bengal Tenancv 
Act.has no -application in a suit between two 
‘tenants unless the dispossession of the plaintiff 
ténant can be attributed to the agency of the 
landlord. [p. 605, col. 2.) 


Appeal against a decree of.the Officiating 
Subordinate Judge Second Court, Dacca, 
dated the ryth of December 1919, afirm- 
ing that of the First Court at Munshigani 
dated the 16th of January 1919. 

Babu Jogesh Chandra Ray (with him Babu 
Jatindra Nath Sanyal) for the Appellants :— 
Defendants Nos. 7, 8 and 9 are appellants 
before your Lordships. Defendant No, 7 
-claims - under the mortgagor-defendants 
Nos 1 to 3. Defendants Nos. 8 and 9 set 
up an independent title derived from the 
landlord by settlement in 1914. My point is 
that the plaintiff's suit is barred by limita- 
tion. The suit by a purchaser of land 
at asale in execution of a decree for posses- 
sion of the purchased ‘land where the 
judgment-debtor was in possession at the 
date of the sale must be;brought within 12 
years since the date of thé sale. The 
provisions of Art. 138 of the Limitation 
Act, are clear on the point and so the 
plaintiff is out of time. The plaintiff 
asserted that he obtained possession and 
that he was subsequently dispossessed and 
so he must come under the provisions 
of Art. 142, Limitation Act. See Mohima 
Chunder Mozoomdar v. Mchesh Chunder 
Neoght (i) and Dharani Kanta Lahiri 
Chowdhuri v. Gabar Ali Khan (2). 


Babu Gunada Charan Sen (w.th him Babu 
Bhupendra Chandra Guha), for thr: Respond- 


ents :—If the defendant No. 7 is a party," 


either actually or constructively, to the 
decree in execution whereof the land was sold 
then th.. plaintiff is entitled as against him 
to treat the delivery of symbolical possession 
as equivalent to the delivery of actual pos- 


(x) 16 C. 473516 I. A, 23; 5 Sat.P. C. J. 321; 
8 Ind. Dec. (N. S.) 312. (P. C; 

(2) 18-Ind. Cas,17 317 C. WE ^N. Ee 312 X Is T. 
227 13 M. L. T: D C N. 157 515 Bom. 
ri R. 445; 25 M. L. D 95 (P. 


at 
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session and so Art. 142 applies and under 
that the plaintiff is in: time.'s “Refers ` 
Juggobundhu Mukerjee v. Ram Chander 
Bysack (3) Joggobundhu After v. Purna- 
nund: Gossami (4) Radha Krishna Chèn- 
derji v. Ram Bahadur (5).- So far as detend- 
ants Nos. 8 dnd 9 are’ concerned they 
were not parties to the mortgage suit or 
execution proceedings either and so Art. 138 
does not apply as against them and' not also 
Art, 142 as the plaintiff was never in 
actual possession. They cannot take shel- 
ter under Art. r44 as they have not shown 
that they had been in possession for 12 yeats 
adversely to my client, before the institution 
of the suit, Refers to Khiroda Kanta Roy v. 
Krishna Das Laha (6). 

Mr. J. C. Roy in reply referred to 
Mahadev Sakharam Parkar v. Janu Namyi 
(7) and Shridhar . Madkavrao 
v. Ganpati Punja: Godse (8) and Art. 3 of 
Schedule III of tbe Bengal Tenancy Act. ^: 


JUDGMENT. 

Richardson, J.—The plaintiff in this 
second appeal seeks to recover posses- 
sion of certain land which had been 
mortgaged to him by the defendants 
Nos. I to3 and which he had purchased 
at a sale held on the ryth July 1905, in ~ 
execution of a decree on foot of the mortgage. 
The sale was confirmed on the 18th August. 
On the 15th December following possession 
of the land was delivered to the plaintiff, and 
the present suit was brought on the 14th 
December 1917, that is, more -than 
I2 years after the sale was confirmed, but 
just within 12 years of the date on which 
possession was delivered. The two Courts 
below have concurred in finding that pos- 
session was delivered symbolically, or, in 
other werds, that the plaintiff was given 
not actual but formal possession of the land. 


(3) 5 C. 584;5 C. L. R. 548;3 Shome L. R.68 ; 
2 Ind. Dec. (N.S) 979 (F. B 

(4) 16 C. 530; 8 Ind. Dec. r^i S.) 250. (E. B.) 

(5) 43 Ind. Cas. 268 ;27 C. L. J. 191 522 C. W. N. 
335 ;16 A. L. J. 33323 M. L. T. 26 ;4 P. L. Won 
34 M. I. J.97: 7 L. W. 149 ;(1918) M. W. N. 163; 
20 Bom.L. R. 502 (P.C). 

(6) 6Ind. Cas. 467; 32 C. L J. 378 

a I4 Ind. Cas. 447 336 B. 373 114 Bom. L R. 


. E 51 Ind. Cas. d. 43 B. 550 ; 21 Som, R. 
337. , SEN” 
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Both Courts have, therefore, concurred in 
rejecting the allegations of the plaintiff that 
he obtained actual possession, that he took 
settlement of the land from the landlord 
and that he had afterwards been in possession 
through burgadars until he was dispossess- 
ed by the defendants in Magh 1318. 

The only defendants who contested the 
suit were the defendants Nos. 7, 8 and 9 
who are the appellants before us in this 
Second appeal. One of the defences which 
they set up was that the suit was barred 
by limitation general and special. Both 
Courts conclude, though their reasoning is 
somewhat different, that th« defence of 
limitation is not tenable and there are, there- 
fore, concurrent. decrees in the plaintiffs 
favour. 

The learned Vakil for the appellant has 
contended that the present suit is out of 
time under Art. 138 of the Limitation 
Act and that the decisions of the Courts 
below are, therefore, erroneous. The 
argument addressed to us makes it neces- 
sary to consider what, in the circumstances, 
is the appropriate rule of limitation. 

The plaintiff, as we must assume, was 
never in actual possession, and of the thne 
appellants-defendants the only defendant 
. who claims under the mortgagor defendants 
Nos. I to 3 is the defendant No. 7. The 
defendants Nos. 8 and 9 set up an independ- 
ent title derived from the landlord by settle- 
ment in the year 1914. 

As to the defendants No». 8and 9, they were 
no patties to the mortgage suit or to the 
proceedings in execution of the decree in 
that suit. If, therefore, thelaw is correctly 
laid down in the case of KAiroda Kanta Roy 
v. Krishna Das Laha (6 Art. 138 
of the Limitation Act has no application 
to the present suit as against them. In- 
asmuch as the plaintiff was never in actual 
possession, Art. 142 can have no appli- 
cation , and the only other Article on which 
these defendants can rely is the residuary 
Article No. 144. Under that Article the 
burden was on them to show that they 
had been in possession of the land adversely 
to the plaintiff for twelve years before suit 
brought. Obviously, they cannot establish 
any stich case. 

The learned Vakil for these appellants 
‘has contended that, because the plaintiff 
came into Court asserting possession ob- 


tained and subsequent dispossession, there-. 
fore, he is bound by his pleadings and must 
stand or fail under Art. 142. In support 
of that proposition he referred to the de- 
cisions of the Privy Council in Mohima 
Chunder Mozoomdar v. Mohesh Chunder 
Neoght (x) and Dharani Kanta Lahiri Chow- 
dhuri v. Gabar Ali Khan (2). But the nature 
of the title set up and the claim made 
by the plaintiffs in those cases necessarily 
involved a previous actual possession 
and a subsequent dispossession by the de 
fendants. Such cases are very different 
from cases like the present. Here if the 
plaintiff alleged that actual possession 
was delivered to him by the Court, the 
defendants successfully denied that allega- 
tion. Actual possession is not, in the circum- 
stances, necessary to the plaintiff’s success 
and we are at liberty to apply the rule of 
limitation appropriate to the fact found, 
namely, that he never had more than 
symbolical possession. 

I have dealt with the point on the lines 
on which it was argued but I will add that, 
in the view I should be disposed to take, 
even if Art. 142 were applied, the 
plaintiff would still succeed. In each 
of the cases cited if it had first been 
shown that the true title was in the 
plaintiff and if it had then been proved 
or admitted that the possession of the de- 
fendant trespasser had commenced -within 
the period of twelve years before suit, the 
plaintiff would, I think, have won. As I 
understand the principle applicable, one 
trespasser cannot add to his own 
possession the previous independent possess- 
ion of another trespasser. When the posses- 
sion passes from the ‘first to the second 
trespasser, there is a constructive restoration 
even if a momentary restoration, of the true 
title to possession. So here, it not being 
disputed that the true title is with the 
plaintiff, the fact that the defendants’ pos- 
session commenced within twelve years 
of the suit should entitle him to succeed. 

In my opinion, therefore, as against the 
defendants Nos. 8 and 9 the suit is within 
time and the appeal so far as they are 
concerned must be dismissed. 

As to the defendant No. 7 his case stands 
on a somewhat different footing. Itis not 
very clear from the judgment of the Court 
below but we have been told by the learned 
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Vakil for the appellant, and the statement 
has not been controverted on the other 
side that the defendant No. 7 claims the land 
or a share in the land through or under 
the defendant Nos. x to 3. If that be so, 
then as against this defendant the Article 
applicable would prima facie be Art. 138. 
The answer made for the plaintiff is that il 
the defendant No. 7 is actually or con- 
structively a party to the decree in execu- 
tion of which the land was sold then the 
plaintiff is entitled as against him to treat 
the delivery of symbolical possession as 
equivalent to the delivery of actual 
possession. In virtue of such possession 
the Article applicable ceases to be Art. 
138 and becomes Art. 142, under 
which the plaintiff is in time. As authority 
for this position, reference has been made 
to the Full Bench decisions of this Court 
in Juggobundhu Mukerjee v. Ram Chunder 
Bysack (3), and Joggobundhu Mutter v. 
Purnanund Gossami (4) and to the. de- 
cision of the Privy Council in Radha Krishna 
Chanderjt v. Ram Bahadur (5). 

The learned Vakil for the defendant No. 
7 has endeavoured to escape from these 
rulings. He has cited the cases of Maha- 
dev Sakharam Parkar v. Janu Namp 
Hatley (7) and Shridhar Madhavrao v. 
. Ganpati Punja Godse (8) decided by the 
Bombay High Court. Inthese cases a dis- 
tinction is drawn as regards the right of the 
purchaser at a sale in execution of immove- 
able property in certain circumstances to 
actual possession and in other circumstances 
to formal or symbolical possession. The 
view of the Bombay High Court seems to 
be that the decisions of this Court and of 
the Privy Council to which I háve referred 
only apply to those cases in which ihe 
purchaser at the auction. sale is entitled 
in the circumstances to delivery of formal 
possession. This point, however, does not 
appear to have been raised in either of the 
Courts below. Its determination might well 
involve questions of fact which have not been 
investigated. ‘There is no finding in the 
judgments of the Courts below as to the 
state of the possession at the time when 
possession was formally delivered to the 


plaintiff. We do not know whether there. 


were or were not atali at that time any 
tenànts on theland under the defendants 
Nos. 1 to 3 and not bound by the decree 
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against those defendants in the mortgage 
suit. 

It is conceded that there is no authority 
in this Court for the distinction recognised in 
the Bombay cases and in the present case 
at any rate I am not prepared to consider 
whether any such distinction would be 
consistent with the view taken in decisions 
of this Court by which I am bound and which 
have received the approval of the Privy 
Council. 

1 hold that the suit as against defendant 
No. 7 is within time inasmuch as it was 
brought within 12 years of the date on which 
unum possession was given to tlie plain- 
tiff. 

As a last resort the learned Vakil for 
the appellant argued that his clients are 
entitled to the benefit of the limitation, 
prescribed by Art. 3 of Schedule. III 
of the Bengal Tenancy Act. As regards 
that argument it is sufficient to refer 
to the language of the Article which, 
gives the plaintiff two years to recover 
possession of land which he claims as 
vavyat, the two years to be counted 
from the date on which the plaintiff 
was dispossessed, and to add, that the 
Article must be read with reference to the 
facts of this case which I have already 
stated. Nor can I see any ground in the 
judgments of tbe Courts below for the. 
suggestion that if the plaintiff was ever 
dispossessed ihe.landlod had anything 
to do with the matter. It is familiar jaw 
that the Article in question has no 
application in a suit between two tenants 
unless the dispossession .of the plaintiff 
tenant can be attributed to the agency 
of the landlord, The cases on the subject 
will be found collected in Haran Chandra 
Barat v. Hari Charan Barat (Madan Mohan 
Parat) (9). 

For the reasons which I have endeavoured 
to give, my. view is that the appeal should 
be dismissed with costs. 

Suhrawardy, J.—I agree. 


B. N. Appeal’ dismissed, 


(9) 61 Ind. Cas. 899; 25 C. W. N. oi 
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APPEAL FROM APPELLATE DECREE No. 1630" 


OF I920. 
June 13, 1922. 
Present -—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzner. 
MAKAR ALI—PLAINTIFF—APPELLANT 

i VerSUs ; 

SARFADDIN AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code ( Act X I V of 1882), s. 315 
— Civil Procedure Code ( Act V of 1908), O. X X I, 
on, 91, 93— General Clauses Act ( X of 1897), s. 6— 
Execution sale confirmed under old Code— Judgment- 
debtor found to have no saleable interest—Suit for 
repayment by purchaser after operation of new Code 
— Law applicable.. 

A change in an- enactment should not affect 
any right or privilege acquired or accrued before 
the change was introduced in the enactment. [p. 
Go9, col. 2.) ` l | 

A repealing enactment cannot be given retros- 
pective operation, so as to impose an impossible 
condition on pain of forfeiture of a vested right. 
[p. 610, col. 2.] . 

The right of a purchaser at an auction-sale 
dates from thé confirmation of his purchase, and 
is: primarily to the property, and, secondarily, in 
the alternative and contingently, to repayment ; 
the latter right becomes enforceable only in 
consequence of a discovery that the debtor had 
no saleable interest and thatthe title which the 
purchaser had imagined that he had acquired had 
no real éxistence. Such an alternative and con- 
tingent right is preserved by section 6 of the 
General Clauses Act. [p. 609, col. 2; p. 610, col. 1.] 

"Sidheswari Prasad Narain Singh v. Mayanand 


Gir, 19 Ind. Cas; 986; 35 A. 419; 11 A. L. J. 606, ` 


Parvathi-Ammat y. Govindasami Pillai, 30 Ind. Cas. 
827; 39 M. 803; 2 L.W. 861; 29, M.L.J. 467; (1915) 
M. W. N. 797, Mohideén Ibrahim v. Mahamed 
Meera Lemma, 17 Ind. Cas. 437; 23 M. L. J. 487; 
ri M. L. T. 4396; (1912) M. W. N. 1130, Tirumalai- 
sami Naidu v. Subramaniam Chettiar, 45 Ind. Cas. 
139; 40 M. 1009, Alaji Iscek Sahib v Vengu 
Cheity, 60 Ind. Cas. Gë (1920) M. W. N. 736; 12 
L. W. 639, referred to. e 

‘In the case of an execution-sale confirmed before 
the coming into force of the Civil Procedure Code 
of 1908, the right of the 'auction-purchaser tq 
maintain a suit for refund of purchase-money 
cn the ground that the judgment-debtor had no 
interest in the property sold, must be determined 
with reference to the provisions of the Code of 1882. 


[p. Gro: col. 2 ] MB | 

Appeal agaigst .a decree of the Addi- 
tional District Judge, Chittagong, 
dated the roth of March r920, afhrming 
that of the Munsif, North -Raozan, 
dated the 31st of August 1918. 

Babu Narendra Kumar Das, for the Appel- 
lant.—My client is the purchaser of immove- 
able property at an execu tion-sale on a mort 


gage-decree. He now sucs for possessio 
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or for recovery of purchase-money. The 
Courts below have found that the mortgagee 
had no title to the land at any time, so my 
client has got no title to the same land , 
by the mortgage: and the’ execution-sale. 
Under the circumstances my client's claim 
for possession has been disallowed. The 
claim made by my client for recovery of pur- 
chase-money from the mortgagees has also 
been disallowed by the lower Appellate 
Court. I am asked to seek remedy by wav 
of an application under O. XXI, r. 93, 
read with r.9r of the Civil Procedure Code of 
I908. The learned Judge holds that a 
regular suit-by me in this respect is not 
maintainable under the law. I beg to submit 
that a regular suit is maintainable by a pur- 
chaser at execution sale to recover purchase- 
money both under the Code of 1882 and 
under that of 1908. Moreover the provisions 
of the Code of 1882 should be applied to the 
present suit as that Code was in force when 
the purchase by my client became absolute. 
Refers to sections 313 and 315 of the Civil 
Procedure Code of 1882 and rr. or and 93 
of O. XXI ofthe Civil Procedure Code 
of 1908. So’ under the Code of 1882 the 
purchaser could obtain re-payment of his 
purchse-money and also maiutain a suit 


` against decree-holder for recovery of his 


purchase-money if the judgment-debtor had 
no saleable interest. Munna Singh v. 
Gajadhar Singh (1), Ram Kumar Shaha 
Póddar v. RamGour Shaha Chowdhury (2). This 
right of the purchaser cannot be deemed 
to have been extinguished by the enforce- 
ment of the Code of 1908. Stdheswart 
Prasad Narain Singh v. Mayanand Gir (3). 

Babu Chandra Sekhar Sen, for the Respon- 
dent.—I beg to submit that a substantial al- 
teration has been made in the law and the 
purchase-money cannot be recovered unless 
the sale is set aside and that a suit for 
recovery of purchase money does not lie as it 
did under the former Code. Nannu Lal v. 
Bhagwan Das (4); Parvathi Ammalv.Gobinda- 
samt Pillat (5). “Refers to r. ot, O. XXI, 
Civil Procedure Code and r. 93. The Code 


(I) 5 A. 577; A. W. N. (1883) 130 ; 3 Ind. Dec.. 


(N. S.) 491. . , F 
(2) 2 Ind. Cas. 559; 37 C. 67; xo C. L. J. 558;. 
13 —. W. N. 1080. , ` 
(3) 19 Ind. Cas. 986; 35 À. 419; 11 ALT, 606. 
(4) 37 Ind. Cas. 9739 A. 114; 14 A. L. J. 1216, 
(5) 30 Ind. Cas, 827; 39 M. 803; 2 L..W. 861 1. 


29 M Le J. 4675 (1915) M. W. N. 797. 
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of 1882 cannot be held to be applicable to 
the present case. 

Babu N. K. Das not called upon to reply. 

- JUDGMENT, 
plaintiff in a suit for recovery of 
possession oof immoveable property 
purchased by him at an execution- 
sale, or, in the alternative, for recovery 
of the money paid by him as purchaser at 
such sale. The Trial Court dismissed 
the suit, and that decree has been affirmed 
by the District Judge on appeal. The facts 
material for the determination of the ques- 
tions of law raised before us are no longer in 
controversy and may be briefly recited. 

On the rth September 1904 the fifth 
defendant mortgaged the disputed property 
to the sixth and seventh defendants to se- 
cure a loan of Rs. 100 which was made re- 
payable on the 12th February 1905. On the 
14th June 1907 the mortgagees sued the 
mortgagor to enforce the security. The claim 
was contested by the mortgagorin his writ- 
ten statement, but, ultimately, a decree was 
made by consent on the 13th November 1907. 
The decree was executed in due course, 
and at the sale which followed, the 
plaintiff, a stranger to the suit, became the 
purchaser for a sum of Rs. rgo. The sale 
was confirmed and the sale certificate was 
granted on the rrth December 1908. Sym- 
bolical possession was thereafter delivered 
to.the purchaser on the 28th March 1909. 
She was unable, however, to obtain actual 
possession and was thus constrained to com- 
mence the present litigation on ther6h April 
.IgI7. The claim for possession was con- 
troverted by the first defendant, who urged 
that neither the fifth defendant nor his mort- 
gagees nor the plaintiff ever had any title 
to the disputed land, and in this defence 
he. was :supported by some of the other 
defendants. The Courts below have concur- 
tently found that the fifth defendant had 
no title to the land at any time, and that, 
consequently, the mortgage as also the exe- 
cution-sale based thereon had passed no 
title to the plaintiff. In this view, the claim 
for possession put forward by the plain- 
tiff has been negatived. The alternative 
claim for recovery of the purchase-money 
from. the sixth and seventh defendants 
has been dismissed on the ground that the 
only remedy of the plaintiff is by an appli- 
cation under O. XXI, r. 93, read with 
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I. gt, of the Civil Procedure Code, 1903, 
and that a regular suit is not maintainable 
for the purpose. The plaintiff has now 
appealed to this Court and has argued 
that the decision of the District Judge is 
erroneous on two grounds, namely, first 
that under the Code of 1908, as under the 
Code of 1882, a regular suit mae be main- 
tained by an execution-purchaser to recover 
the  purchase-money on the ground that 
the judgment-debtor had no  saleable 


interest in the property sold, and, secondly, 


that, if under the Code of 1908 the law be 
deemed to be different from what it was 
under the Code of 1882, the provisions of 
the latter Code should be applied to the pre- 
sent case, as they were in force on the date 
when his purchase became absolute under 
section 312 and section 314 of that Code. 

For the determination of the first question, 
a comparasion between the relevant pro- ` 
visions of the Codes of 1882 and 1908 is 
essential. Sections 313 and 315 of the Code 
of 1882 were as follows :— l 

“313. The purchaser at any such sale may 
apply to the Court to set aside the sale, on 
the ground that the person whose property 
purported to be sold had no saleable 
interest therein, and the Court may make 
such order as it thinks fit: 

“ Provided that no order to set aside a sale 
shall be made unless the judgment-debtor 
and the  decree-holder have had oppor- 
tunity of being heard against such order.” 

“315. When a sale of immoveable property 
is set aside under section 310-A, 312 or 313, 
or when it is found that the judgment- 
debtor had no saleable interest in the prop- 
erty which purported to be sold and the 
purchaser is, for that reason, deprived of it, 
the purchaser shall be entitled to receive 
back his purchase-money (with or without 
interest as the Court may direct) from any 
person to whom the purchase-money has 
been paid. 

The re-payment of the said. purchase- 
money and of the interest (if any) allowed 
by the Court, may be enforced against such 
person under the rules porvided by this Code 
for the execution of a decree for money." 

Rules gr and 93 of O. XXI of the Code 
of ,1908 are as follows : 

"Or. The purchaser at any such sale in ` 
execution of a decree may apply to the 
Court tosetaside the sale, on the ground 
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that the judgment-debtor had no saleable 
interest in the property sold." 

''93. Where a sale cf immoveable property 
ig set aside under r. 92, the purchaser 
shall be entitled to an order for re-payment 
of his purchase-money, with or without 
interest as the Court may direct, against 
any person to whom it has been paid." 

It will be observed that the second 
and fourth paragraphs of section 315 are not 
re-produced in r. 93, while the words "shall 
be entitled to receive back" which occurred 
in the third paragraph of section 315 
are re-placed by the words “shall be entitled 
to an order for re-payment " iu r. 93. 
The defendants-respondents have contended 
that these changes indicate a substantial 
alteration in the pre-existing law. 

Under the Code of 1882 it had been held 
that a purchaser could not only obtain re- 
payment of his purchase-money when the 
sale was set aside upon his application 
under section 313, but that he might also 
maintain a suit against the decree-holder 
for recovery of his purchase-money, if it 
should so happen that the judgment-debtor 
had no saleable interest whatever in the prop- 
etty sold. ‘The existence of the alternative 
remedy by suit was inferred from the pro- 
vision in the second paragraph of section 
315 and. from the use of the words “may 
be enforced” in the fourth paragraph of that 
section. ‘The matter was elaborately exam- 
ined by a Full Bench of the Allahabad 
High Court in Munna Singh v. Gajadhar 

Singh (x), where it was ruled that a 
purchaser at a sale in execution of a decree 
was competent to maintian a suit against 
the decree-bolder for recovery of his 
purchase-money when ‘the judgment- 
debtor was. found to have had no saleable 
interest in the property sold; the purchaser 
was not restricted to the special procedure 
in the execution department , mentioned in 
section 315 . ‘This view was followed in 
Kishun Lal v. Muhammad Safdar Ali Khan 
(6) ; Sidheswari Prasad N arain Singh v. 
M ayanand Gir (3) ; Muhammad N ajib Ullah 
v. Jai Narain (7) ; Girdhar Das v. Sudhesh- 
wari Prasad Narain Singh (8). A similar 
view was adopted by the Bombay High 


(6) 13 A. 383; A. W. N. (1891) 138; 7 Ind. Dec. 
(N. S.) 244- 

(7) 26 Ind. Cas. 49; 36 A. 529 ;12 A. L. J. 908. 
(3) 44 Ind. Cas. 697] 40 A. 411; I6 A. L. J. 236. 
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Court in Gurshidawa v. Gangaya (9) . The 
identical principle was approved in this 
Court in Hart Doyal Singh Roy v. Shetkh 
Samsuddin (ro) , Nityanund Roy v. Juggat 
Chandra Guha (11) and Ram Kumar Shaha 
Paddar v, Ram Gour Shaha Chowdhurt (2) 
The same construction was placed upon the 
Code by the Madras High Court in Pacha- 
yappan v. Narayana (12) Nilakania v. Imam- 
sahib (x3); Mohideen Ibrahim v. Mahamed 
Meera Levvat (x4) and Tirumalatsamt Nardu 
v. Subramaniam Chettiar (r5). This, then, 
was the accepted interpretation of the 
provisions of the Code of 1882, though 
there might have been now and then 
a note of hesitation and even of dissent; 
Kishun Lalv. Muhammad SafdarAh Khan (6) 
Sidheswari Prasad Narain Singh v. Maya- 
nand Gir (3) ` Muhammad NajibUllah v. Jat 
Narain(7); Sundara Gopalan v. Venkatavarada 
Ayyangar (16). It was further held that an 
application under section 313 to set aside the 
sale, was required to be made within sixty 
days from the date of the sale under Art.172 
of the Second Schedule to the Indian Limi- 
tation Act, 1877; Haji v. Athavaman (17). 
That Article, however, as pointed out in 
Sivarama v. Rama (x8) , would not apply 
to an application under section 315 for re- 
fund of the purchase-money, such an appli- 
cation was governed by Art. 178, which 
enacted that an application for which no 
period of limitation was provided elsewhere 
in the Schedule, could be made within three 
years from the date when the right to apply 
accrued; Girdhart v. Sital Prasad (19). On the 
other hand, a regular suit, instituted by the 
auction-purchaser under section 315, would 
be govered by Art. 120 which provided that 
a suit for which no period of limitation was 
provided elsewhere in the Schedule could 
be instituted within six years from the 


(9) 22 B. 783; 11 Ind. Dec. (N. S.) 1106. 

(ro) 5 C. W. N. 240. 

(i1) 7 C. W. N. 105. 

(i2) ir M. 269; i12 Ind. jur. 92; 4 Ind, Dec, 
(N. S) 187. 

(13) x6 M. 361; 3 M. L. J. 134; 5 Ind. Dec. 
(N. S.) 958. 

(14) 17 Ind. Cas. 437; 23 M. L. J. 487; 12 M. L. 
T. 431; (1912) M. W. N. 1130. l 

(15) 45 Ind. Cas. 109 ;40 M. 1009. 

(16) 17 M. 228; 3 M.L,.]. 295; 6 Ind. Dec. (N.S) 158. 

(17) 7 M. 512;2 Ind. Dec. (N.S.) 939. 

ge 8 M. 99;3 Ind. Dec. (N. S.) 70. 

P II A, 372; A. W. N. (1889) 1135; 6 Ind. Dec. 
(N. S.) $65. 
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-date when the right to sus accrued; Nila- 
kanta v Imam Sahib (13). Sidheswart 
Prasad Narain Singh v. Mayanand Gir (3). 
Under the Code of 79908, it has been 
urged before us, a substantial alteration 
has been effected in the law. Tne pircaase- 
money cannot now be got back uüaless the 
sale is set aside, further, a suit does not lie 
for recovery of the purchase-money, as it 
did under the Code of 1882. This view 
has been adopted in Nannu Lal v. Bhagwan 
Das (4); Paravathi Ammal v. Govindasamt 
Pillai (5), Mohideen Ibrahim v. Mahamed 
Meera Lewai (14); Trwmalaisa m? Niitu 
v. Subramaniam Chettiar (15); Subbu Reid 
v. PonnambalaReddt (20); Bhagwan Dis v. 
Allah Bakhsh (2x) ; Ram Saroop v. Dalpat 
Rat (22) ; Juranu Maramad v. Jathi 
Mahamed | (23) ; Mar Mohan Lal 
v. Gopi Nath (24) ; Prasanna Kumar Bhatta- 
charjee v. Ibrahim Mirzı (25). Bat it 
must be noted that the contrary view found 
favour with the Bombay High Court in 
Rustomji v. Vinayak Gangadhar (26), wnere, 
without an examination of the chanzas 
introduced by the Code of 1908, it was ruled 
that the purchaser might now, as before, 
proceed by suit, It is not necessary, for 
our present purpose, to pronounce a final 
judgment upon the question of the exact 
extent of the alteration made in the pre- 
existing law by the Code of 1908. But 
this much is indisputable that if tae law 
has been changed, the alterati»i his 0321 
of a substantial character, namely, first, 
the right to recover the pürcaise-noai:y 
by a suit instituted within six years after 
the accrual of the rizat tə sis his b222 
taken away; and, secondly, the purchaser 
is restricted to his remely by aa appii- 
ation under r. 9r, which must bs mile 
within thirty days from the date of the sale 
under Art. 166 of the Schedule to the 


(20) 49 Ind. Cas. 359 (1918) M. W. N. 655. 

(231) 51 Ind. Cas. 595; 52 P. R. 1919. 

(22) -58 Ind. Cas. 105; 43 A. 60; 18 A. LI, 
905; 2:U. P. L. R. (A) 318. 

(23) -46 Ind. Cas. 783; 22 C. W. N. 760. 

(24) 46 Ind. Cas, 103; 16 A. L. J. 511. 

(25) 41 Ind. Cas. 924. 

(26) 7 Ind, Cas. 955; 35 B. 29; 12 Bom. L. R. 
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Indian Linitatisa Act, r903, followed by 
an application under r. 93, which may 
be made within three years from the accrual 
of the right under Art. 161. This leads 
us on to a consideration of the second point. 
For the determination of the second ques- 
tion, we must recall that when the execu 
tion-sale took place in this case and was 
confitmed, the Code of 1832 was in force. 
The auction-purchaser, whose title accrued 
on the rrth December 1908, acquired on 
that date the right to obtain a refund 
of the purchase-money either by appliza- 
tion or by suit within the pres:rized period 
iu one contingency, namely, if it should 
be discoverel tait the jilzmnenat-de5tor 
had no sileable interest at all i1 bas oro o2rty 
sold. This right cannot be d2zemed to have 
been extinguished by the promulgzation 
of the Code of 1998, which came iato opera- 
tion on the first dày of January 1999. 
This view is supported by the decision 
ia Sidazswari Prastt Narain Siw v. M tya- 
nani Gir (3); Mohidsen Ibrahim v. Mara- 
mil Mera Lewati (x4); Panun Anni v. 
Govindasamt Pillai (3); Tirage date ım: Naidu 
v. Subramanian Chettiar (15) and Alaji Iseek 
Sahib v.  Vengu Chetty (27) , waere the 
provisions of the Code of 1882 were applied, 
though the suit had been instituted after 
the commencement of the Code of 1999; 
it may be observed parenthetically that, 
apoarsutly through an oversizht, in M 221 »- 
niil Najib Ullah v. Ta? Narain(7),the provi- 
Si» 13of tae Code of 1832 wara 4551 a21 ty be 
applicable, thouzh ta2 sie hal 5221 isl 
oi the 25th November 1920 in execution 
of a morctzize-lecres mil: ii r3)z. Our 
co1e:usioa is clearly sapportel by sactioa 6 
chases (c) aale(z) of tas Geaisral Cliisas 
Act, 1397, Wasa pisila taak a repaal 
shall not affect any rizat or privilaza az- 
qüired or accrued under the enictm2at re- 
pealed. The rigat of the parcaaszr dates 
fron the conürnidoa of his pir23ass, 
andis primarily to tie property, a1132251l- 
arily, in the alternative and contiazently, to 
re-payment; the latter brancu “Deso nas en- 
forceable only ia cous2gaeace of tae dis- 
eoverythat the debtor hadas sileableiaterest 
aud taat tha title waica tas purcuaser nad 
imagined that he had acquired had n» real 


(27) 60 Ind, Cas, 66; (1920) M. W, N, 736; 
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existence. Such an alternative and contin- 
gent right is preserved by section 6, clause 
(c) of the General Clauses Act, 1897. Re- 
ference mayinthis connection be made to 
the lucid exposition contained in the judg- 
ment of the Judicial Committee in Colonial 
Sugar Refining Co. v. Irving (28). In that 
case, the creation of the High Court of Aus- 
tralia took away the right-of appeal from 
the Supreme Court of Queensland direct 
to His Majesty in Council . It was ruled 
that the Australian Commonwealth Judiciary 
Act 1903, whereby the High Court was estab- 
lished, could not be interpreted as retrospec- 
tively in operation, and that a right of 
. ‘appeal to the King in Council in a suit pend- 
ing when the Act was passed and decided 
by the Supreme Court afterwards, was not 
taken away. Lord Macnaghten observed as 
follows :— 

"As regards the general principle appli- 
cable to the case there was no controversy. 
On the one hand, it was not disputed that 
if the matter in question be a matter of 
procedure only,the petition is well-founded. 
On.the other hand, if it be more than a 
matter of procedure, if it touches a right in 
existence at the passing of the. Act, it was 
conceded that, in accordance with a long 
line of authorities extending from the time 
of Lord Coke to the present day, the appel- 
lants would be entitled to succeed. The 
Judiciary Act is not retrospective by express 
enactment or by necessary intendment. 
And, therefore, the only question is, was 
the appeal to His Majesty in Council a 
right vested in the appellants at the date of 
the passing of the Act, or wasit a mere 
matter of procedure? It seems to their Lord- 
ships that the question docs not admit 


of doubt. To deprive a suitor ina 
pending action of an appeal to „a 
superior Tribunal which belonged to 


him as of right is a very different thing 
from regulating procedure. In principle, 
their Lordships see no difference between 
abolishing an appeal altogether and transfer- 
ting the appeal to a new Tribunal. In 
either case there is an interference -wita 
existing rights contrary to the well-known 
general principle that Statutes are not tu 
be held to act retrospectively unless a 
clear intention to that effect is manilested."' 


` (28) ..(1905) A. C. 569; 74 1. J- P.C. 77; gal. T- 
738; 2x T. L. R. 513. i 
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This opinion is not opposed to the dect" 
sion of the. Judicial Committee in Abbou 
v. Minister of Lands (29) , where the right in 
controversy was neither definite nor en- 
forceable from its origin. The principle 
of the decision in Colonial Sugar Refining 
Co. v. Irving (28) has been - repeatedly 
followed, Kalinga v. Narasima ` (30) ; 
Salimmamma v. Vall Hussanabha 
Beart (31) ; Madurai Pillai v, -Muthu 
Chetty (32) Rajah of Pittapur v. Gant Ven- 
kata Subba Row (33). We must further 
bear in mind the important circumstances 
that if, in the class of case now before us, 
the new Code were held applicable , the reme- 
dy of the purchaser, even by. way of appli- 
cation, might be found barred by limitation 
at the date of the commencement of the new 
Code, as actually happened in Tirumalai- 
samt Naidu v. Subramaniam Chettiar (15). 
In such an event, the repealing 
enactment cannot be given retrospective 
operation, so as to impose an impossible 
condition on pain of forfeiture of a vested 
right; see Manjuri Bibi v. Akke Mah- 
mud (34); Budhu Kumar v. Hafiz Hussain 
(35); Gopeshwar Pal v, Jiban Chandra (36); 
Rawah of Pulapur v. Gant Venkata Subba 
Row (33) We hold accordingly that thé 
right ot the plaintiff to maintain the present 
suit must be determined with reference 
to the provisions of the Civil Procedure 
Code of 1882, when the sale took place, 
and his title as execution-purchaser accrued 
on confirmation. 

The result is that this appeal is allowed 
and the decree of dismissal made by the 
District Judge set aside. A decree will 
be made in favour of the plaintiff against 
the six.h and seventh defendants for a sum 
of rupees one hundred and ninety with 


29) (1895) A. C. 425 364 L. J. P. C. 167 ; 11 R. 
406; 72 L. T. 402. 
(30) 9 Iud. Cas. 937; 21 M. L. J. 631; (1911) 
I M. W. N. 143; 9 M. L. T. 259. 
(31) 11 Ind. Cas, 653; 21 M. L. J. 764; 10 M. 
L. T. 78; (1911) 2 M. W. N. 99. 
(32) 22 Ind. Cus. 775; 26 M. L. J. 227; 15 M.L. 
T. 156; (1914) M.W.N, 216; 1 L.W. 172: 58 M. 823. 
(33) 30 Ind. Cas. 94; 39 M. 645; 29 M. L. J, 
1; 18 M. L. T. 67; (1915) M. W. N. 547; 2 L. W. 66i 
(34) 19 ind. Cas. 793; 17 C. L. J. 316; 12 C, 
W. N. 889. -3 E 
(35) 20 Ind. Cas. 821 ;. 18 C.L. J. 274. 
(30) 24 Ind. Cas. 37; 41 C. 1125; 19 C. L. J, 
549 ; 18 C. W, N. 804. A 
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interest at six per cent per annum from 
the "Oh December’ 1908 to the date 
of realization. The plaintiff will have his 
costs in all the Courts from the sixth and 
seventh defendants. The other defendants 
will pay their own'costs in all the Courts. 


B.N, Appeal allowed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER NO. 119 OF I920. 
December 20, 192r. 

Present :— Mr. Justice Oldfield and 
Mr. Justice Ramesam. 
KASIVISWANATHAN CHETTY— 
APPELLANT 
versus 


A.S, P. L. S. SOMASUNDARAM CHETTY 
AND OTHERS— RESPONDENTS. 

viU Procedure Code (Act V of 1906), O V, 
7. Uy, O. X X I, v. 22—Substituled service— Afix- 
ture on house inhabited by wife, if sufficient. — 
service of notice, absence of — Irregularity— Reasons, 
record of, if necessary — 

The afüxture of a notice during the tempo- 
tary absence of a person, on his house, where his 
wife is living is sufficient service in accordance 
with O. V, r. 17 of the Civil Procedure Code. 
[p. 612, col. 2.] 

The failure to issue notice required by O. XXI, 
r. 22, of the Civil Procedure Code is only an 
irregularity which is not necessarily fatal to the 
validity of the proceedings if no prejudice is 
caused to the other party. The provision in sub- 
rule (2) requiring the Court to record its reasons 
for dispensing with the issue of notice is also dis- 
cretionaryand not mandatory. (p. 613, col. 1.] 


Gopal Chunder Chatterjee v. Gunamont, 20 C. 370; 
10. Ind. Dec. (N. $.) 251 , Gurudas Biswas v. Tha- 
kamani Dasi, 64 Ind. Cas. 476; 25 C. W. N. 972, 
Ragunath Das v. Sunday Das Kheiri, 24 Ind. Cas. 
304; 42 C. 72; 27 M. L. J. 150; 18 C. W. N. 1058; 
I6 Bom. L. R. 814; 13 A. L. J. 154; 41 I. A. 251; 
1 I. W. 567;16 M. L. T. 353; (xo14) M. W. N 
147; 20 C.L. J. 555 (P. C), Syam Mandal v. Sati 
Nath Banerjee, 38 Ind. Cas. 493; 44 C. 954; 21 C. 
W. N. 776; 24 C. L. J. 523, Ram Kinkar v. Sthiti 
Ram, 46 Ind. Cas. 221; 27 C. L. J. 528, Srinivasa 
Aiyangar v. Narayana  Aiyangar, 40 Ind. Cas. 
670 ; (1917) M. W. N. 498; 6 L. W. 361; 33 M. L. J. 
539 and Mahomed Mera Rowther v. Kadir Mera 
Rowthey, 22 Ind. Cas. 302; (1914) M. W. N. 63, 
refetred to. 

Gopal Singh v. Jhakri Rat, 12 C. 37; 6 Ind. Dec. 
(N. 8.) 25, Kamal Kutty v. Udayavarma Raja 


Walia Kajaof Chivakal, 17 Ind. Cas. 65; 36 M. 


$95; 12 M. L. T. 4391 23 M. L. J. 499; (1912) 
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M. W. N. 1154; 13 DÄ Ji 753, Kanchin “Mang 
dir v. Kamala Porsad, 29 Ind. Cas. 734; 2x C. Li). 
441and Yacoob v. Adamson, 13 C. 272; 6'Ind, 
Dec. (N. S.) 681, relied on. , ar ow 


Appeal against an order of the Court 
of the Temporary Subordinate ` Judge, 
Sivagunga, dated the 1st December 1919, 
in Execution Appeal No. 117 of 1919 
(Execution Petition Revision No. 1100, of 
1018) (C. R. S. No. 474 of r9ro on the file 
of the Chief Court, Lower Burma). 
Mr. A. Viswanatha Atyar, for the Appel- 
ant, 

Messrs. K. Rajah Atyar and V. Rama- 
swamy Aiyar, for the Respondents. 


JUDGMENT.—'|his appeal is ‘against 
an order refusing to set aside a sale in 
execution of a money-decree against the 
appellant, first defendant, and other mem- 
bers of his family. 


The lower Court was asked to set aside 
the sale on several grounds. Only: one 
argument has been attempted here, ‘that 
the sale is bad for want of notice to 
appellant as required by O. XXI, r. 22, 
Civil Procedure Code. The necessary facts 
are that a decree, passed on 8th August 
I912 by the Chief Court of Lower Burma, 
was transmitted to Ramnad District Court 
in May r9r4 and thence to Ramnad Sub- 
Court. It was returned to Ramnad Dis- 
trict Court, the application for execution 
there was treated as for transfer to the 
lower Court, Sivagunga Sub-Court; and the 
decree and execution petition by a possibly 
lax procedure, to which however no ob- 
jection is taken at present, were trans- 
ferred according. In the lower Court. 
the present proceedings followed. It is’ 
admitted by the respondent that there 
was no notice of the proceedings in the. 
Lower Burma Chief Court and no. notice: 
of other proceedings has been proved. 
The question is, whether this renders them, 
and in particular the latest proceedings 
in the lower Court, invalid. IS there an. 
illegality established or merely an irregu 
larity ? In the latter event the appeal 
must fail, because the lower Court has. 
found in its judgment, paragraph 27, that 
the price realised was not inadequate aud. 
that finding against substantial loss to 
the appellant has not been attacked, 
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Án attempt has been made to argue 
"that absence of notice can be justified 
with reference to r; 22, clause (I), proviso, 
because rateable distribution was once al- 
lowed in the Ramnad Sub-Court by an 
order adverse to the appellant on 20th 
February i916. and although that order 
was set aside by the High Court rateable 
distribution was again allowed by the 
Coimbatore District Court on rth Jan- 
uary 1917, But these adverse orders are 
not within one year of the present appli- 
cation for execution contemplated by the 


proviso. For . the . present application 
Execution Petition Revision No. 1100 
of | 1918 was presented on 12th 


November 1918. It was for sale after 
a previous application for sale bad been 
inoperative owing to the respondents 
failure to produce an encumbrance certi- 
ficate and had been dismissed, the attach- 
ment being maintained. Much’ less are 
these orders within the one year, if on 
the view most favourable to the respond- 
ent, the date of presentation of the original 
application for execution in the Ramnad 
District Court is taken as gth April 1978. 

Next, it is suggested that the appellant's 
objection.to the absence of notice must 
be regarded as waived by him, because 
he was served with nctice of the settlement 
of ` ale, proclamation in'the present pro- 
ceedlings and did ngt appear and take ob- 
jection tc the validity of those proceedings 
up to that stage. We agree with the 
finding that there was a service in accord- 
ance with O. V, r. 17 on the appel- 
lant since the evidence is clear that there 
was. affixture during bis temporary ab- 
sence on his house whese his wife was 
living and we agree that this was rightly 
declared sufficient. It may, however, be 
doubtful whether the argument. based on 
waiver can be sustained if illegality affect- 
ing. tke jurisdiction of the Ccurt, and not 
i irregularity, is in question. We, therefore, 
have.to .decide between the two, which 
of them is éstablished, That is the subs- 
tantial. isste before us. ` 

‘The answer proposed by the respon- 
dent is, that illegality is not established 
in view of suk-secticn 2 of r. 22, tbe con- 
^ teniion.leirg iLat.ibet suk-cection is applic- 
able ronrcilekss Lecavse the Court did 
nct record its reasons for dispensing with 


the issue of notice, the provision for such 
record being directory, not mandatoty.. 

The appellant relies on authorities that, 
nctice ‘is essential. Some of these the 
respondent distinguishes on the grouud. 
that they relate to cases in which notice 
is necessary, not because of the lapse of 
one year.since the passing of the decree 
and the’ last application for execution 
but because devolution of interest has 
occurred. That distinction, however, is ne- 
gatived-by the absence cf anything in the 
rule to support it, the same language being 
used as applicable to both classes of cases. 
The real ground of distinction to be drawn 
seems to us to be between the cases under thé 
former Code and under this, there being no- 
thing mm rte former Code corresponding with 
sub-section 2 now under consideration. The 
cases accordingly under the former Code, to 
which we have becn referred, Gopal Chunder 
Chatterjee v. Gunamont (x) Gurudas Bis- 
was v. Thakamam Dasi (2). and Raghu- 
nath Das.v. Sundar Das Khetrt (3) must 
be dismissed from consideration. In the 
cases decided under the present Code in 
Syam Mandal v. Sati Nath Banerjee (4), 
Ram Kinkar v. Sthii Ram (5), no mention | 
was made of the sub-section (2), and in 
Srinivasa Atyangar v. Narayana Atyangar 
(6) although it was mentioned, therewas no 
full discussion of its implications. On the 
other hand, Blanchenay v. Burt (7) relied on 
by the respondent deals with English Pro- 
cedure in 1843 and is not of assistance. 
In Mahomed Mera Rowther v. Kadir Mera 
Rowther (8) the Court at least doubted 
whether omission of the notice would be 
more than an irregularity with reference 
to sub-section. 

Turning to principle, it is good reason ` 
for holding that no illegality is in question - 


(i) 20 C. 370; 10 Ind. Dec (N.5) 251. 

(2) 64 Ind. Cas. 476 ;25 C. W. N. 972. 

(3) 24 Ind. Cas.304 ; 42 C. 72;27 M. L. J. 156; 
i8 C. W. N. 1058 ;16 Bom. L. R. 814;13 A. L. J. 
154; 4I 1, A. 251; 1 L. W. 567;16 M. L. T. 353; 
(1914) M. W. N. 147 ;20 C. L. J. 555 (P. C.). 

(4) '38 Ind. o on 44 C. 954; 21 C. W. N.- 


7760; 24 C. L. J. 5 
(5) 46 Ind. Cas. vue 27 C. IL, i 528. 
(0) 40 Ind. Cas. 670;(1917) M - W. N. 498; 
6 L. W. 361;33 M. L. J. 539 i 
(7) (1843) 4 Q. B. 707; 3G & D. 613; 12 È J. 
Q. B B. 291 ; 7 Jur. 575; 114 E. R. 1064. 
(8) 24 Ind. Cas, 302; (1914) M. W. N eg 
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when once, even -conditionally, the issue 
of notice is made by sub-section (2) discre- 
tionary. Notice may under sub-section (2) 
be omitted at the discretion of the Court. 
It may further be pointed out with refer- 
ence to the application of the sub-section 
for failute to record reasons, that such 
application is consistent only with the 
directory character of the prevision, since 
it imposes a duty on the Court which the 
patty interested in its performance has 
no means of enforcing and as to the per- 
formance of which he has indeed no means 
at the time of satisfying himself. We have 
been referred to other cases in the Indian 
authorities, in which the Court is required 
to record its reasons before ‘using its 
powers. In Gopal Singh v. Jhakri 
Rat (9) its obligation to do so before 
admitting evidence in appeal and in 
Kamal Kutty v. Udayavarma Raja Valia 
Raja of Chirakal (xo) a similar obligation 
before passing a preliminary order under 
. section x45, Criminal Procedure Code, are 
considered. In both these cases it was 
. held that the omission to record reasons 
did not deprive the Court of jurisdiction, 
the provision of law being merely direc- 
tory. In Kanchan Mandar v. Kamala 
Prosad (xri) the direction to record reasons 
before granting a review and in Yacoob 
v. Adamson (r2) the duty of the Presi- 
dency Magistrate to give reasons before 
convicting are dealt with. In. these two 
cases it was held that the omission invalidat- 
ed tbe proceedings; but the language 
used indicates that if the matter had been 


considered on its merits and if the supe- 


rior Court had been able to satisfy itself 
of the propriety of the lower Court's ac- 
tion, the conclusion would have been dif- 
ferent. In these circumstances, we hold 
that the provision in sub-section (2) requir- 
ing the Court to record its reasons is only 
discretionary and that the failure to issue 


a notice in the present case was not neces- | 


sarily fatal to- the validity of the proceed- 
ings. It would, of course, ordinarily be 


(9) 1i2€C.37;6 Ind, Dec. (N.S) 25. 

(10) 17 Ind. Cas. 65; 36 M. 275; x2 M, L. T. 
439;23 M. L. J. 499; (1912) M. W. N. 1154; 13 
Si ab Ti 753; i i 

I1) 29 inG. Cas, 734 ; 21 C, L. J. 441. 

(12) 13 C. 272; 6 Ind, Dec; Gs DÉI, 
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open to the appellant to ask us td con- 
sider the Courts use of its discretion cn 
its merits. But, firstly, there‘is, as already 
cbserved, the finding of the lower Court 
that no substantial loss resulted against 
which nothing has been said; secondly, 
it is not difficult, with reference to the 
facts mentioned in paragraph 24 of the 
lower Court's judgment, to infer the reasoris 
on which it acted. 

The result is that the appeal fails and! is 
dismissed with costs. 

V. N. V. 


Appeal: dismissed. 


ALLAHABAD: HIGH COURT, 
SECOND CIVIL APPEAL NO. £372 OF E020, 
April 28, 1922. i 
Present --~Mr. Juctice Walsh. 
Musammat MARYAM BIBI AND OTHERS. | 
—PLAINTIFFS—APPELLANTS e 


VerSUuUS 
RAM DAS AND OTHERS—DEFPENDANT3— 
RESPONDENTS. 


Limitation Act (IX of 1908), s. 14— Proceedings 
bona fide in. Court without jurisdiction—Plaint 
returned after two years—-Exclusion of time spent— 
Civil Procedure Code (Act V of 1908}, O. I, v; 9— 
Non-jonder— Property of stranger seized by-decrees 
holder—Sww claiming tille— Non-service of one of 
3udgment-debiors, effect of. 

The time during which a Court holds up a case 
while it is discovering that it ought to have been 
presented in another Court, is time which ought to 
be excluded in computing the period of limitation 
which is applicable, as provided by section r4 of 
the Limitation Act. It cannot be said that a 
plaifitiff is not prosecuting a suit with due diligence ` 
in a Court of first instance when the delay is-causéd: 
by the action of the Court itself. [p 614, col 1.) 

Where a decree-holder, in execution of his decree, 
seizes property which belongs to a stranger, a suit 
brought by the latter, after:the’ dismissal of his 
claim in the execution Court camnpt be defeated’ 
by reason of the fact that one of the judgment- 
debtors is keeping out of the way, so as.to prevent 
any possibility of service being effected uponhim. 
Such a case is covered by O. I, r. 9, of the Civil 
Procedure Code. [p. 614, col. r] 

Ghasi Ram v. Mangal Chand, 28 A. 41; A. W. 
N. (1905) 172; 2 A. L. J. 491, not followed. . 

Appeal. NE ; 

Mr, Igbal Ahmad, for the Appellants. 


Mr. Mukhtar Ahmad, for the Respondénts, 


g 614 . 
MARYAM ‘BIBI v. RAM DAS. 


eJUDGMENT.—In my: opinion, this didi 
Sion.is.wrong....First, as regards the point 
of. limitation. . "The. facts are these:—De- 
fendants Nos. I and 2, who are now the 
decree-hojders, are allegd to have seized 
more than they are entitled to, and the 
plaintiffs set up their title and seek to pre- 
vent the attachment and sale of property 
which is theirs, They took an objection 
in the execution department. Their claim 
was rejected on the 3rd of March 10917. 
They thereupon brought a suit, as they 
could properly do. on the r5th of August 
I917 against the decree-holder and one of 
the two judgment-debtors, the absent judg- 
ment-debtor being a woman, Musammat 
Batul Bibi. The time for bringing that 
suit was one year from thé 3rd of March 
1917. They apparently brought the suit 
in the wrong Court. There is no sugges- 
tion that they did not do so in good faith. 
For some reason which is not disclosed 
but which merely illustrates once more the 
terrible delay. in litigation.in this country, 
the plaint was not returned from the Court 
of the Subordinate Judge until the 25th of 
Tune Zero, à period of nearly two years. 
i ho'd that the time during which a Court 
holds up a case while it is discovering that 
it ought to have been presented in another 
Court, is time which ought to be excluded 
in computing the period of limitation which 
is applicable, as provided by section r4 of 
the Limitation Act. It cannot be said 
that a plaintiff is not prosecuting a suit 
with. due diligence in a Court of first in- 
-stance when the delay is caused by the 
àction of the Court itself. I, therefore, think 
that the period between the 15th of August 
I9I7 and the 25th of June 1919 ought to 
be excluded. It was objected, tn the suit 
which was eventually filed on the 8th -of 
August 1919 before the Munsif,.that the 
absent Musammat Batul Bibi was a neces- 
sary ‘party and she was impleaded on the 
5th. of February 1920. Excluding the 
period wasted in the Subordinate Judge’s 
Court, to which I have referred, and add- 
ing the other periods together, namely, 
5 “months and 12 days between the 3rd 
of March r917 and the’ reih of August 
1917, and 6 months and 6 days from the 
25th oí June 1919 to the 31st of December 
169169, and a further period of one month 
and 5 days up to the 5th of February 1920 
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we get a period altogether of 12 moatks end 
23 days. So that the suit as against Musam- 
mat Batul Bibi is barred by limitation. 
It is quite .clear that it is not barred by 
limitation as against the decree-holder or 
the other judgment debtor. The ground 
upon which it has been dismissed as against 
them is that the suit is not well founded 
in the- absence of Musammat Batul Bibi. 

One answer to this seéms to be O. I, r. 9, 
which provides that no suit shall be de- 
feated by reason of non-joinder of parties 
and the Court may in every suit deal with 
the matter in controversy so far as regards 
the rights and interests of the parties actuals 
ly before it. The notion that a decree- 
holder can seize property which belongs to 
a stranger and hold it by reason, for ex- 
ample, of the fact that one of his judg- 
ment-debtors is keeping out of the way so 
as to prevent any pessibility of service 
beirg effected upon Lim in the suit after an 
order cf dismissal of the claim by the exe 
cution Court, is so contrary to one's sense 
of justice, that one would decline to accept 
it as being the law. It seems to me that ' 
O. 1,r. 9 was intended to cover such a case, 
If the plaintiffs succeed in establishing 
their title, there seems no reason in law 
or equity why the decree-holder should 
not be compelled to give up what he seeks 
to obtain under his decree which belongs 
to the plaintiffs. There can be no hard- 
ship in the matter as one oi the judgment- 
debtors is already on the record, but even 
if there were, it is the fault of the claimant, 
If decree-holders seize what is aileged to ke 
more than they are entitled to seize, it is 
their own look out whether they are able 
to secure the assistance of their judgment- 
debtors or not in disproving the claimant’s 
Both the Courts have relied upon 
the decision in the case of Ghasi Ram v, 
Mangal Chand (x). It is erroneously re- 
ferred to in the lower Court's judgment. 
as being in Volume 38. That isa two Judge 
decision and is binding upon me to the 
extent of what it decides, which is that a. 
judgment-debtor is not à necessary party 
in a suit brought by a decree holder against 
a successful claimant. That has nothing 
to do with what I have to decide, bat there 


(1) 38 A. 41A. W. N. (1905) 172; 2 à. L. A 
491. 
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is a diclum in the judgment, which the 
lower Court's have acted upon, to this effect; 
* If an: unsuccessful claimant brings a suit 
and be seeks to establish his claim against 
both the:decree-holder and the judgment- 
debtor. tbe latter is of course, a necessary 
party." "That is a dicíum which was not 
necessary for the decision. The point did 
not. arise in any way in the case and I am 
not prepared to follow it. In the first place, 
the. words “or none-joinder' which of course 
means failure to join, which are in O. I, r. 9 
were notin the existing provision, namely, 
section 31 of the Act of 1882, when this 


.case was decided. I am unable: to see any 


principle of law or equity which can be 
asserted in favour of such a proposition. 
It is clear that it may in this particular 
case lead to great injustice. However, it 
is sufficient for the purposes of to-day to 
hold that O. I, r. 9 covers the case and dis- 
tinguishes it from the dictum relied upon 
by the Courts below. 


The result is that this appeal must be 
allowed and the case must be remanded 
to the lower Appellate Court to remit it to 
the First Court for decision on the merits. I 
agree with the.lower Appellate Court that 
the First Court should have framed an issue 
not quite in the language of the lower Appel- 
late Court but in the following terms:— 
“ Whether the plaintiffs are the owners or 
not of the disputed property." That issue- 
I direct to be framed. Any further neces- 
sary issues may be framed as the Court 
thinks fit. Costs up to to-day will abide th 
result of the.suit. 


N. K. ` Appeal allowed. 
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MADRAS HIGH COURT. 
FULL BENCH. 

APPEAL, AGAINST ORDER NO. I2I OF 1920. 
March 22, 1922. 
Present;—Sir Walter Schwabe, Kr., Chief 
Justice, Mr. Justice Oidfield, Mr. Justice 
Phillips, Mr. Justice Devadoss and 

Mr. Justice Venkatasubba Rao. 
JURUGUMILLI BRAHMAYYA, (MINOR) 
BY MOTHER AND NEXT FRIEND RAJ ES- 
WARAMMA—PLAINTIFF—APPELLANT 

Versus 


CHELLAGHALI ACHIRAJU— 
DEFENDANT—RESPONDENT. 

Madras Estates Land Act (I of 1908), s. 3 (5) 
—Policv of the Act—Inam grant with both varams 
on permanent Kattubadi—Granice, whether lante. 
hzldey— Hypothetical questions— Full Bench, duty of, 
to answer hypothetical questions— Interpretation of 
Statutes—‘Minor Inamdar’, position of. 


By Full Bench (Schwabe, C. J., and Devatoss, 
J. dissenting).—Where a  Zemindar makes a post 
settlement Inam grant of a portion of a village 
with both vavams on a permanent Kaitubadi, 
the grantee is a landholder within tbe meaning 
of section 3 (5) of the Madras Estates Land Act. 
[p- 617, col. 2] 

(Case-law reviewed.) 

Per Schwabe, C. J.—It is not part of the duty 
of a Full Bench to answer hypothetical questions. 
[p 617, col. 2.] ! 

It is a well-known canon of construction that 
there is a strong leaning against construing a Statute 
as ousting or restricting the jurisdiction of the 
ordinary Court. Therefore, if there are two mean- 
ings, which could equally well be given to a Statute, 
by one of which the jurisdiction is ousted and by 
the other not, the construction to be adopted is 
the latter. [p. 618, cols r &2.] 

A “minor inamdar” does not own the estate 
but holds it in perpetuity for payment of what 
is properly described as fixed rent. The owner 
of the land is the zemindar. [p. 618, col. 2.] 

Per Oldfield, J.—The Judges constituting a 
Full Bench areemptwered to express their opinions 
only on the question referred. [p. 619, col. r.] 

A grant of both varams is a: grant of the fullest 
rifht, which can be conceived as vested in the 

'antor. . 619, col. 2.] 

S Ber Philips. J.—The policy of the Madras 
Estates Land Act is to treat land which has ouce 
been 'ryoti' as always ‘ryoti’. The estate holder 
has no right to convert it into his own private 
land, for there are many incidents attaching to the 
occupation of 'ryoti land which “do not apply 
to tbe occupation of other landa, the laadhoider 
being very mach restricted in his deaiings with 
the former. Therefore, very strong evilence is 
needed to establish that the landhoider. can alter 
the nature of a (moi. land within his 
estate by making a grent'of it to a dependent or 
other person on favourable terars.{p 625, ecl. al 

In cases. of ambiguity the principle of ‘stare 

decisis? is of importance and any change 


~ 
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should be left to the Legislature if it so thinks fit. 
[p 625, col 2] 

Per Devadoss, J.—In interpreting a clange ot 
a section we have to give it such meaning as is 
consistent with what follows end what precedes 
it. Therefore, if two constructions are possible 
that construction should be adopted which would 
not conflict with the meaning of what precedes 
and what follows. [p. 627, col, 2.] 

Colquhoun v. Brooks, (1889) x4 A. C. 493 at p. 
506; 59 L. J. Q. B. 53: 61 L. T. 518; 38 W. R. 289; 
54 J. P. 277, Inland Revenue Commissioners v. 
Herbert, (1913) A. C. 326 at p. 332; 82 L. J. P. C. 
119, Rem v. Lane, (1867) 2 Q. B. 14, at p. 154; 8 
B. & S. 33:36 L.. J. Q. B. £1; 15 L. T. 466; 15 W.R. 
345, In the matter of the Parish of St. Pancras, (1837) 
6 Ad. & E. r atp. ; 3 N. & P. 371; 6 L.J.M. Cat 
112 E. R. 1, Caledonian Kailway v. Novih British 
Railway, (1881) 6 App. Cas. 114 at p. 122; 29 W. 
y 685, Hill WW East and West India Dock 
| Company, (1884) 9 App. Cas. 448; at pp. 454, 455, 

456; 53 L. J. ch. 842; 51 L. T. 163; 32 W. R. 925; 
48 T. P. 788, relied upon. 

When a minor Inam is of land the grantor con- 
fers upon the grantee the kudivaram right and 
E a portion of his melvaram right. [p. 630, 
col. 2. 

When the Inam is a land in which no one has 
an occupancy right, what is granted is a kudi 
right pus a portion of the melvaram right. (p. 630, 
col, 1. 

When a grant is made of both varams the grantee 
becomes possessed of both and he cannot be di- 
vested of what vests in him by letting 
Some one into possession of the land. “The 
land does not lose the character of the ryoti 
land, but the Inamdar is a ryot himself with a 
right to pay not the full melvaram but something 
in lieu of it according to the terms of the varans. 
Ip, 630, col. 2.] 

The grantee owning the kudivaram right can 
never lose it by his acquiting a portion of the 
melvaram right. [p. 630, col, 2.] 

Arreal against the decree of the Court 
of tke Temporary Subordinate Judge, 
Cocanada, in Appeal Suit No. 41 of 1019 

. preferred against the decree of the Court cf 
the District Munsif, Peddapyram, in Original 
Suit Nc. 437 of 1917. 

This appeal coming on for hearing 
on the goth and 31st of August 1921, 
upon perusing the petition of appeal, 
the judgments and decrees of the lower 
Courts and the materiel papers in the case, 
and upon hearing the arguments of Mr. 
B. Satyanarayana, for the Appellent, 
and of Messrs. V. Ramadoss and V. Viyyanna 
for the Respondent, the Court - (Sir 
William Ayling, Officiating ChiefTu; tice, and 
| Odgers, J.) made the following. 

ORDER OF REFERENCE TO A FULL 

BENCH, 

Ayling, Offg. C. J.— The ` only question 

argued befofe us is whether the plaintiff 
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is a lahdholder within the definition of 
section 3 (5) of the madras Estates Land 
Act. He is a transferee from one 

Dorappa to whom the suit land was 
gtanted by the Zemindar of Pittapur in 
1895 by Exhibit A. According to plaintiff 
this was a lease on favourable terms 
to a jirayati tenant. According to defend- 
ant it was e grant in Inam. I have care- 
fully considered the terms of Exhibit A, 
ard have come to the conclusion that, in 
spite of the reference to “cist " and payment 
of thesamein four annual instalments, the 
document must be construed as an Inam 
gtant on a Katubadi of Rs. 58. The reasons. 
assigned for the grant “as you have proved 
yourself worthy of the Baas favour and 
have been rendering service properly" tend 
strongly to this conclusion; and it is stated 
that tke land shall be enjoyed “ peacefully 
and Lereditarily" and it is spoken of as 
''assigned " not “leased”. There is also: 
no reference to exchange of pattas and 
muchikas. The evidence of the grantee 
(P. W. No. 2) tends to the same view. 

If this beso, I should hold, following the 
judgment of Coutts-Trotter, J., and myself 
in Gadadhava Das v. Suryanarayana Patnatk 
(1) that plaintiff is alandholder and can 
only sue in a Revenue Court; and that the 
lewer Ccurt is right. 

The view we tock in Gadadhara Das v. 
Suryanarayana Patnatk (x) was, bowever, 


. dissented irom by my learned brother and 


Spencer, J., in Civil Revision Petiticns Nos. 
rogo and 1091 of 1918{ Yeditha Bhupatwaju 
v. Bhavaraju Venkaiarainam (2); and as the 
pcint isone which must frequently arise, 
it is desirable to have it finally determined, 

I wuld, therefcre, refer the following | 
question tc a Full Bench:—- 

“Where a Zemindar makes a post settle- 
ment Inam grant of a p rtiin of a village 
with both  Varams on a permanent 
Kattubaddi, is the grantee a landholder 
within the meaning of section 3 (5) of the 
Madras Estates Land Act ?" 

1 do not set out the various decisions . 
bearing on the matter as they are to be 
found in fhe judgments in Gadadhara Das v. 
Suryanarayana Patnatk (I), and Civil Re- 
vision Petitions Nos. rogo and 1091 of 1918. 

(I) 64 Ind. Cas. 317; 44 M. 677; 41 M. L. J. 
97; (1921) M. W.-N. 413; 14 L. W. 453. 

"(GI 70Ind. Cas.452; 41 M. L, J. 512; (1921) M, 
W. WN, 821. 
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Aataratnam GN. 


Odgers, J.—The facts have been set out 
by my Lord and I need not repeat them. 
As to the nature of the grant, I agree 
with my Lord. For somereasons, I wish 
it had been possible for me to. hold that 
Exhibit A amounted only to the grant 
of a lease at a favourable rent, but I think 
the terms of the grant must be construed 
as against this view. The fact that it was 
a grant in recognition of past s rvices, the 
use of the words “assigned” and “hereditarily 
be enjoying th. same” appear to me to 
connóte a grant in Inam. 

Being a grant in Inam, the question arises 
whether the grantee is a landholder within 
section 3 (3) of the Madtas Estates Land 
Act. A case which was, I think, indis- 
tinguishable from the present, was 
heard by my brother Spencer, J., and 
myself (Civil Revision Petitions Nos. 
ogc . and togr of 1978) Yeditha 
Bhupatiraju v. Bhavaraju | Venkataraknam 
(2) and decided in Febriary this yéar. 
There I adopted the view in Gadadhara Das 
v. Suryanarayana Patnaik (i) taken by 
the minority— Wallis, C. J., on the original 
hearing, and Kuniaraswami Sastri, J., on 
the Letters Patent Appeal, as to 
the meaning of the Act and came to the 
conclusion with them that the Lagislature 
had excluded - minor Inamdars from the 
definition of landholders. It is true that 
in that decision I inclined to the opinion 
that no melvaram right was, in fact, granted 
by the terms of the documents i in that case, 
but I based my decision on the assumption 
‘of a grant of both the varams. The case 
was argued at great length, I set out my 
reasons in some detail with reference to 
the authorities and with regret I cannot 
see my way to revising my view at the 
present time. In that view I had the mis- 
fortune to differ from the view taken by 
my Lord, in Gadadhara Das v. Suryanarayana 
Patnatk (1). in the LettersPatent Appeal, I 
have,therefore, the misfortune to differ from 
him here also. In view of the fact that the 
point has not been authoritatively decided 
I agree that the matter should te referred 
to a Full Bench and I agree in the Order 
of Reference as stated by my Lord. 





This appeal came on for 
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on the UN 20th, 23rd, 24th. and 
25th January 1922, in pursuance of the 
Order of Reference to a Full Bench, dated 
31st August r92r, upon perusing the peti- 
tion of the appeal, the judgments and de- 
crees of the lower Courts and the Order 
of Reference and the material papers in 
the case, and upon hearing the arguments 
of the Counsel, and the case having stood 
over for consideration till this day, the 
Full Bench expressed the following 
OPINION. 

Schwabe, C. J.—The question referred to 
the Full Bench is: “ Where a Zemindar 
makes a post settlement Inam grant ofa 
portion of a village with both verams on: 
a permanent kattubadi, is the grantee à 
landholder within the meaning of section 
3 (5) of the Madras Estates Land Act?” 

It is notpart of theduty of the Full Bench 
to an:wer hypothetical questions; and this 
question must be read in the light 
of the facts of the case to mean 
“ wherea Zemmdar makes a post settlement 
Inam grant of a portion of a village on the. 
terms of the document. of February 7, 1875, 
Exhibit A, is the grantee a landholder within 
the meaning of section 3 (5) of the Madras 
Estates Land Act?" By.the document 
the Zemindar of Pittapur assigned to the 
grantee a portion of the village with a cist 
of Rs. 58 in perpetuity and to be rsed es 
the grantee pleased. Before that date 
there had been a grant to another for a 
term on a cist of Rs. 158. Rs. roo was 
stated in the document to te struck. off 
as the grantee proved himself worthy of 
the Raas favour and had been render- 
ing services properly. It is not clear to me 
that by this document the Zemindar 
granted both varams. The words ‘ Mel- 
varam’ and ‘ Kudivaram” seem to be 
properly rsedfor a landlord's and tenant's 
share of the produce of land, and it also 
seems. that these terms are, in their strict 
meaning, only properly applicable when 
the one bears a proportion to the other. 


[he payment by the tenant of a fixed rent 


or cist is inconsistent with any such propor- 
tionate division; and I venture to doubt 
if the terms are properly applicable at all 
wlen a fixed rent is payable. They crc, 
however, loosely used to represent the 
landlord’s and the tenant’s interes s in the 
land, but this: SE must be oe b y 
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adding the word hypothetical, because, if 
there is a fixed rent, it would seem that that 
js not necessarily the melvaram. In such 
a case, the melvaram is said to be the pro- 
portionate amount the landlord would re- 
ceive according to the custom of the locality, 
if he, in fact, was receiving a proportion. 
Similarly, I am told that the kudivaram 
is not what the tenant gets in fact, but 
what he would, by the custom of the io- 
cality, get. It is, however, said that in 
a case where there is a fixed rent only if 
the rent payable is the full rental value, 
is it properly described as melvaram and 
the tenant’s right is only then properly 
‘called kudivaram. This can hardly be 
correct, because ex hypothesi the melvaram, 
properly so called, is a proportionate amount 
and cannot be fixed ; for a sum which in 
a full year may represent properly the 
proportion, in a lean year would not. It is 
to be observed that the word ' melvaram ' 
is not used in the Statute and the word 
'kudivaram' is u ed only once and then 
without definition. Whatever may be the 
proper interpretationof the word 'melvaram,' 
I cannot see that it can, in this case, be said 
to have been granted by the document. 
It was argued that, if Rs. 158 had been 
fixed as the rent, then the melvaram would 
not have been granted at all; but that as 
a rebate of the rent was granted in con- 
sideration of past services, it must be taken 
that the melvaram was granted to the 
tenant. Icould understand the argument 
that a part of it must then have been granted, 
but I do not follow the argument that it 
was granted as a whole. Therefore, I do 
not think the question as framed really 
arises. 

The question to be decided turn; on the 
definition of ‘landholdcr’ in : ection 3 (5). 
In section 3 (2) there is a definition of estate 
and the definition does not include a por- 
tion of a village. A ‘landholder’ is defined 
as a ‘person ewning an estate or part thereof 
and includes every person entitled to collect 
the rents of the whole or any portion of 
the estate by virtue of any transfer from 
the owner.’ The effect of the Act is to oust 
the jurisdiction of the Courts in respect of 
many matters between land-holders and 
the actual cultivators; and it is a well-known 
canon of construction that there is a strong 
leaning, against ` construing a Statute as 
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ousting or restricting the jurisdiction of the 
ordinary Courts, and it follows that, if there 
are two meanings which could equally well 
be given to a Statute, by one of which the 
jurisdiction is ousted and by the other not, 
the construction to be adopted is the latter. 
There has been so great a difference of 
opinion among the Judges who have had to 
coustrue this Act that it is difficult to say 
that the section does not bear etther of the 
two meanings, and it would be sufficient 
to rest my judgment on the ground that 
this section is open to both the constructions. 
But, in my judgment, the grantee of this 
property is not a person “ owning an estate 
or part thereof.” I think that the land is 
part of an estate, but. in my iudgment, 
the grantee or, as heiscalled, “minor Inam- 
dar" does not own: the estate but holds 
it in perpetuity for the payment of what 
is properly described as a fixed rent. Fur- 
ther, it is not at all clear that the Zemindar 
has parted with all rights in the land other 
than that of receiving this fixed rent; for 
instance, the right to minerals probably 
remains in the Zemindar. Owner is not 
a word of art but an expression in common 
use. I think if the question were put, 
“who is the owner of the land,—the Zemin- 
dar or Inamdar?" the answer would be, 
"the Zemindar." In taking the view 
that such an Inamdar is not a person owring 
the estate, I am supported by nearly all 
the Judges before whom this point had 
come. In Gadadhara Das v. Suryanarayana 
Patnaiwk (I), at page 685, Ayling, J., who has 
taken the opposite view to that which I am 
taking puts it clearly thus:—'' As regards 
thc definition of * landholder, it may be 
conceded at once that, so long as the 
Zemindar reserves to himself a quit-rent, 
the Inamdar, cannot be regarded as the 
ownet of thelands in the ordinary legal 
meaning of the term." < 

The guestion remains whether this Inam- 
dar is a person entitled to collect the rent 
of this portion of the estate by virtue of 
any transfer from the owner. In my view, 
these words were introduced in order to 
bring in quite a different class of persons, 
such as, purchasers of part of an estate, 
mortgagees and what are called farmers 
of the whole or portions of an estate, and, 
in my judgment. were not aimed at persons 
in the position of this grantee at all. Ido 
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not think it correct to say that this grantee 
is entitled to.collect rent by virtue of any 
transfer. If there is any rent collected 
from any one else, it is not by virtue of the 
tran. fer but by virtue of some.lease or other 
disposition of the property made, by the 
Inamdar himself. It follows, in my judg- 
ment, that the answer to the question re- 
ferred to the Full Bench read, as I have 
stated above it should be read, is in the 
negative. 

Oldfield, J.—The question referred is 
dificult and the considerations arising are 
eveuly balanced. I regret, therefore, that 
I cannot follow my Lord in adopting the 


ptesumption against a construction of the. 


Statute, which would oust the jurisdiction. 
of the Civil Courts, as in any material degree 
a basis for the. decision, for the matter 
in issue is not only plaintiff's right to sue 
in one Court or another, although it is truc 


thit it is before us in that form. But our. 
conclusion will determine further whether’ 


section 6, Estates Land Act, regulates hisi 
relation with defendant, his tenant; and, 


if we hold that plaintiff is a landholder,. 


defendant will be able to plead that he hàs 
a permanent right of occupancy in the land. 


The question referred is set out in the. 
judgment just delivered; and,withallrespect, . 


I am unable to deal with it in any form 
other than that in which it is stated in the 


Orderof Reference. For we are empowered by. 


Appellate Side Rule 3 to express our opinion 
only on the question referred, the one alter- 


native authorized being, what has not been, 


suggested to us, a final decision of the case 
with or without rejection of the finding 
on which the referring Judges were agreed 
and which they were competent to reach. 
In fact, I feel no difficulty in connection 
with the wording of the Reference, since 
the use in it of the expression ‘ both 
Varams" “is unambiguous in its con- 
text. For, whatever meaning may in 
other connections be assignable to 
the -terms “Varam,”  “ Melvaram” 
and ' Kudivaram, " the meaning attached 
to “both Varams " by the referring Judges 
is clear. It is that expressed by one of 
them in one of the decisions with which 
we are concerned:— 

“ When we say that the grant was of both 
varams, we merely mean that the rights of 
the grantee were not limited by the necessity 
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of respecting the rights of any person possess- 
ed ofthe Audivavam at the time of the grant." 

Gadadhara Das v. Suryanarayana Patnaik 
(x). Shortly, a grant of both varams is a 
grant of the fullest right, which can b^ 
conceived as vested in the grantor.: 

The grant of both varams, which is the 
subject of the reference, is, however, further 
qualified by its description as a grant by 
by way of Inam, ‘The normal incidents of 
the Inam tenure have, as far as we have 
been shown, never been the subject of any 
exhaustiye judicial definition and in the 
couflict of authorlties, with reference to 
which this case comes before us, attention 
is directed almost exclusively to one of those 
Incidents, the liability of the Inamdar to 
the grantor for quit-rent. That liabililty 
was relied on in argument here and by 
Wallis, C. J., and Kumaraswami Sastri, J., 
in Gadadhara Das v. Suryanarayana Pat- 
naik (1) and Spencer and Odgers, JJ., in 
Feith: Bhupatiraju v. Bhavaraju Venka- 


tarainam (2) and it is material 
not only with reference to the ques- 
tion of ownership, but also because 


there can be only one occupancy right and, 
therefore, only one landholder and one. ryot 
in r3spact of the same land, within the 
d:fizition of the latter terms in section 3 
(5) and (15); and, if the quit-rent payable 
by the Inamdar to the grantor is rent, they, 
not (as defendant contends) the I1amdar 
and his tenant, will be the landholder and 
ryot. 
Of the cases cited in the judgments 
above referred to, Vencataswara Yettiapah 
Naicker v. Alagoo Mootoo (3), Raja of 
Vizianagaram wœ Collector of Vizagapa- 
tam (4) and Ksheirabaro Bissoyi v. Hari 
Krishna Naidu (5), none seems to me, 
with all respect, relevant to the ques. 
tion of ownership; since the first and second 
do not deal with a grantee’s rights generally, 
but only with his right to separate regis- 
tration under a special Act in order to estab- 
lishment of his separate responsibility for 
his share of the peishkush, the Judicial Com- 
mittee in the first statedly restricting the 


(3) 8 M. I. A. 327; 4 W. R..P. C. 731 r Suth. 
P. C, J. 440: 1 Sar. P. C. T. 788; 19 E. R. 555. 

«4), 25 Ind. Cas. 780; 38 M. 1128; x L. W. 635; 
(1914) M. W. N. 610; 27 M. L. J. 278.. 

(5) 5 Ind. Cas. 125; 33 M. 349 7 M. L. T. 94 
20 M. L. ]. 417. l 
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effect of the language it used; and the third 
decided: with reference to Madras Act’ III 
of 1895 only that the -permanent lease of 
& service Inam was not a transfer of owner- 
ship, and not anything as to the character 
of the Inam itself. And they are of no 
greater ‘assistance with reference to the 
character of an Inam quit-rent. Fer the 
grant in the first is described as a perpetual 
mase; in. the third discussion of the inci- 
dents of the Inam lease was unnecessary; 
‘and in the second, although an Inam with 
‘a quit-rent was in question and they are 
teferred To as a perpetual lease and a favour- 
able rerit in the judgment, the distinction, 
with which we are now concerned, would 

not have affected the . conclusion. 
That distinction has beeti'recognised by 
authority and can betraced‘in the history of 


thelaw. In Suryanarayaia v.: Appa Raw 


(6) relied on by Spencer, J:, in the judg- 
ment above cited, it.was no doubt held 
generally that? an Inamdar was the tenant 
of his grantor for the purpose of Act VIII 
of x865, the law them in force. But in Lak- 
shminarayana Pantulu v. Venkatzrayanam (7) 
the decision was that Inamda:s, who are 
not cultivating tenants, are not subject to 
the ordinary obligation of tenants, to ex- 
change patrah and muchilka. These dev 
cisions were, however, superseded on the 
passing of the present Estates . Land Act, 
in. which by section 3 (11) (c), rent was de- 
fined as including for the purpose of various 
" sections and without distinction between 
different descriptions of Inamdar '' quit-rent, 
Jodi, Poruppu and the like, payable by an 
Inamdar as such to the landholder;" and 
the fact that it was then thought necessary 
to include quit-rent in the definition by 
specific reference indicates am intention 
that it should not be regarded as rent 
intheordinary sense or with reference to 
section 3 (5) and (15) or section 6, but 
in order only to make the remedies available 
against the. Inamdar, which the specified 
sactions provide. Lastly, by the amending 
Act of 1909, which was given retrospective 
effect, section 3 (11) (c) was expunged; and 
the proper construction of the change is, 
in my opinion, not that the context of the 


(6) 16 M, 40; 2 M. L. J. 249; 5 Ind. Dec. (N. $.) 


736. 
Gol 21 M. rr6; 8.M. T. T. 43; 7 Ind. Dec. (x. si 
' 439 à 
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substantive definition of rent was, without 
alteration in its terms, enlarged, but only 
that the right to the remedies, conceded 
by the law im its original form, was with- 
drawn. Consistently with this view, Spencer 
and Krishnan, JJ., held in Singarajw Ven- 
katasubbramamam v. Rajah of Venkatagiri 
(8), with reference to the application of 
section 61, that quit-rent is not rent, as de- 
fined iu section 3. (ri) im its present form. 
Quit-rent and rent alike can be expressed 
only in money; and the former is not netes- 
sarily merely the latter reduced. The right 
of the grantor to it may not be identifiable 

with any known to modern English tenancy 
law and the use of the term “ Quit-rent’” 
in this connection may. be obsolete in Eung- 

land; but an analogy with it may be found 

in the quit-rent, payable on an English: 
estate in fee simpleon thecommutation of an 

original liability for service. (Williams. Law 

of Real Property, 22nd Edition, pages 55, 58). 

The law standing. thus, the laibility of the 

Inamdar for quit-rent need. not be regarded 

as inconsistent with his character as a land- 

holder under the Act. 

There are ordinarily, however, it was 
not disputed at the hearing, other incidenis 
of the tenure, which are equally important, 
the inability of the grantee to alienate in- 
ronsistently with the terms of the grant 
and the right of the grantor to re-enter 
consistently with them; that is, in the case 
of a personal Inam such. as we are concerned 
with at present, on failure of heirs to tke 
grantee or in the case ofa service Inam in 
default in the performance of service. On- 
the question whether in the case before us. 
there is such a right of re-entry the referring 
Judges are silent. But, if tlie reference 
does relate to Inam subject to these incidents, 
there may be some reason in a ccuntly 
in which estates subject to reversioraiy. 
right, such asa Hindu widow’s, are common, 
for regarding the ownership contemplated: 
in section 3 (5) as comprehensive and as 
unaffected by the rights of re-entry or re- 
version above referred to. It is, however, 
unnecessary to pursue these considerations, 
bez:ause I have come to the conclusion that 
an Inamdar with- both varams of a part 
of a village is in any case a landholder under 

ection 3 (5), because he is a person. entitled 


(8). 56 Ind. Cas.552; 11 Ll. W. 523« 
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at least to “collect the rent by virtue of 
a transfer from the owner or his predeces- 
sor-in-title,”’ 

That such an Inam grant confers rights 
itt the property granted short only of owner- 
` ship, including the right to enjoy it in every 
ordinary way, either directly or through 
other.persons admitted as tenants was not 
disputed before us and has not been doubted 
in any previous decision. Such a grant 
would, therefore, ordinarily carry with it 
the right to collect rent from tenants after 
“their admission; and I accordingly deal next 
with the special considerations on which 
plaintiff's argument has mainly turncd and 
which arise from the facts that his grant 
is of both varams and of a part only of the 
estate. Those considerations are, as I under- 
stand them, that the Legislature has by 
section 3 (2) (d) refused to apply the Act 
to villages outside the large estates specified 
in section 3 (2) (a), (b), (c), where the grant 
consists in both varams, in pursuance of 
a principle which must be followed in the 
construction of other provisions including 
section 3 (5) and (11) and cannot be aban- 
doned on the ground that a part only of a 
village is in question. With all respect, 
the answer to this is, firstly, that the recog- 
nition of any such principle by the Legis- 
lature cannot be inferred from the materials 
available, when it could easily have been 
expressed and when in fact, as Wallis, C. J., 
admitted in Gadadhara Das v. Suryanara- 
vana Patnaik (1), the treatment of a large 
class of cases in section 3 (2) (e) is irrecon- 
cilable with it. Mere conjecture (and nothing 
mere definite has been offered us regard- 
ing the nature of the Inams contemplated 
by the draftsman in section 3 (2) (d) and 


the reasons for his apparent failure to place | 


minor and major Inams of the same descrip- 
tion on the same footing) can serve no use- 
ful purpose. The language with which we 
ore directly concerned, that of section 3 (2), 
is unambiguous and nothing in it gives 
affirmative support to the construction, by 
which it is proposed to correct it. Such’ 
support. is, however, it is urged, to be found 
in section 3 (5), because the words “ by virtue 
of any transfer from the owner" restrict 
its application to transferees under mort- 
gages with possession or other documents, 
which confer directly the right to collect 


rents and. exclude grantees of both varams. | 
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But such a construction: has not been justis 
fied by reference to use of similar words 
in a similar sense in other Statutes; and it. 
is not, in my opinion, possible to hold that 
the very general language employed was 
intended to impose a restriction which could. 
have been, but was not, expressed, or is in, 
any degree inapplicable to, grantees, whose. 
grants are transfers from the owner, entitling. 
them to enjoy the land, firstly by admitting 
and subsequently by collecting rent from 
those who are to carry on the cultivation. 
Spencer, J., in Yeditha Bhupatiraju v. 
Bhavaranu Venkaiaratnam (2) was. pressed 
by the anomaly involved. in regarding 
the transferee as collecting rents from 


himself, although Ayling, J., in Gada- 
dhara Das v. Suryanarayana Patnaik 


(1) opined that it would be pedantry to 
speak of his doing so. If I may expand 
the meaning of tke latter, it is that no neces- 
sity to speak of liis doing so can arise; be~ . 
cause there can be nc question cf the appli- 
cation of the Act at the time when the 
kudivaram is granted or until tenants have. 
actually heen admitted., Taking this view, 
I held, in accerdance with the current of 
authority referred to by Sadasiva Aiyar, J., 

in his judgment in Gadadhava Das v. Suryia- 
narayana Patnatk (1), that the latter portion 
of section 3 (5) 1s applicable to grantees, 
such as plaintiff, because they are entitled 


- to collect the rents of a portion of an estate, 


as defined in section 3 (2) (a). 


It remains to refer to two cther provisions 
of the Act, the explanations to section 6 
and the exception to section 8, relied on by 
Kumaraswami Sastri, J., in Gadadhara Das 
v. Suryanarayana Patnaik (1), as prevent- 
ing an Inamdar, who has acquired an in-. 
terést in the kudivaram, from losing his 
tight therein by the grant of permanent: 
tenancy to his sub-tenants, the learned. 
Judge adding that “it was never the intention, 
of the Legislature that persons who acquired 
tights of permanent occupanty or who 
acquired them by virtue of the Inam grant, 
should lose the benefit, simply because they 
get an interest in the melvaram as well,” 
'These sections and the explanations of them 
are undoubtedly difficult. of construction; 
and it is a question whether the explanations 
to the former and the first clause of the 
latter can be reconciled, (Vide Muthu. 
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Reddi v. Muthu Venkutap»thi Reddi (9). 
But with all defereuce, the exception to 
section 8 is not now, and was not in the case, 
before the learned Judge in question, be- 
cause section 3 (2) (4) was not and is not 
applicable, and the only other provision 
dealing with the simultaneous acquisition 
of the rights of the landholder and occupancy 
ryot is section 8 (7), under which the person 
acquiring these rights is to hold as a land- 
holder. On the other hand, if it is per- 
missible to refér to the pclicy of the Act 
as collected from these sections, the result 
of such reference is clearly against plaintiff. 
For under section 8 (3) the merger of the 
occupancy right under sub-section (1), sub- 
section (2) not being at present in question, 
is not to have the effect of ccnverting ryoti 
land into “ home farm land;" and it is evi- 
dent that the refusal to recognise a grantee 
of bcth varams as a landholder would enable 


the Zemindar, the ctiginal owner of the. 


estate, to convert all available vacant 
land into land to which the provi- 
sions of section 6 would be inappli- 
cable and which would be  indistinguish- 
able from "home farm land" by trans- 
ferring both varams to persons under 
his control. It is no doubt no conclusive 
reason for refusing to give a particular inter- 
pretation to a Statute, that such interpre- 
tation would facilitate evasion of its pro- 
visions. But it is at least reason for hesi- 


|| 
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in Inam with both varams of the land. - Ir 
fact Odgers, J., says: “For some reasons, 
I wish it had been possible for me to hold: 
that Exhibit A amounted only to the grant 
of a lease at a favourable rent, but I think 
the terms of the grant must be construad 
against this view." It is, in my opiaion, 
somewhat questionable whether it is opzm 
to this Bench to disregard this finding of 
the referring Judges as they had already- 
determined the point themselves. Assum- 
ing, however, thatit is open to us to do so,” 
I must agree with them that the grant 
is not a permanent lease. The grant at 
mittedly is of royti land within the Zəmin- 
dari of Pittapur which is an estate within: 
the meaning cf section 3, clause 2 (a), of the 
Madras Estates Land Act. A  quit-rent: 
was imposed upon the grantee and it is 
contended that this is in fact a rent re- 
served to the owner and that the grant is. 
merely a permanent lease on favourable 
terms. I think it is clear that quit-rent 
is not rent within the meaning cf the Estates 
Land Act. Under the Act as orizinilly 
passed ‘rent’ included jodi, kattübadi, 
Poruppu and the like payable by the Inamdar: 
as such to the landholder and these terms 
are equivalent to the English word 'quit-- 
rent.’ This provision was omitted by virtue 
of the Amending Act cf 1909 and now rent: 
does not in terms include payments such: 
as these. This amendment of the Act ssems : 


to me to exclude such payments from the: 
definition of rent. Even in English law, it. 
i$ recognised that an estate in fee simple’ 
may be liable to pay quit-rent (vide Williams : 
on Real Property, page 55) and in this coun-' 
try, Ithink, it must be recognised that grants ` 
in Inam are not really in the nature of lease-: 
holds. There are various kinds, somefimes' 
granted free of any payment such as sarva-' 
manyam, sometimes on payment of half? 
assessment such as ardhamanyam and some-! 
times an arbitrary sum is fixed for payment - 
or it may be that services are to be rendered. : 
‘Inam’ in itself means a gift. Inam tenure ' 
appears to me to bein the nature cf a "grant" 
varying in its terms. We see that under the : 
Enfranchised'Inams Act of r862the Govern 
ment surrendered its reversionary rights to ' 
the Inamdars in consideration of an equivalent - 
annual quit-rent, and I do not think that : 
an enfranchised Inam can be deemed to be 
a mere leasehold estate. The question as: 


tation before that interpretation is adopted. 

For these reasons, I would answer the 
réference in the affirmative, holding that 
the grantee is at least entitled to collect 
the rent of a portion of an estate within 
the meaning of the latter part of section 
3 (5). 
l Phillips, J.—The question that has been 
referred to us is as follows:—“ Where a 
Zemindar makes a post settlement Inam 
grant of a portion of a village with both: 
varams on a permanent kattubadi, is the 
grantee a land holder within the meaning 
of section 3, clause 5, of the Madras Estates 
Land Act?" Before referring this question, : 
the two learned Judges who referred it: 
considered ‘the language of- the grant and 
decided that it was not a permanent lease 
on a favourable rent and-that it was a grant . 





. 6). 37 Ind. Cas. 1; 31 M. L. J. 3541 4 L. W. 
y68; (1916) 2 M, W. N. 160. ^. - 
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to the nature of the estate held ‘by the 
Inamdar I willtonsider in dealing with the 
definition of ‘landholder.’ It is nct con- 
tended that the hclding with which we have 
te deal is one within the meaning cf secticn 
3 (2) of the Estates Land Act but the con- 
tenticn for the respondent is that it fc rms 
part cf an estate within the meaning cf 
clause 5 of that section. I do not think 
much purpose will be served iu interpreting 
its language by any reference to the inten- 


tion cf the Legislature, fcr that is nct by. 


any means clear frc m the Act itself and we 
see that in many instances it is very difficult’ 
te reconcile the language cf one section 
with another, fcr instance, section 6 (expla- 
naticn) aud section 8 (1). It is suggested that 
the definition of ‘estate’ is mc re important 
than the definiticn of ‘landhclder.’ When 
the. Legislature framed its definition of 
‘estate’ it meant to include all the lands 


with which the Act was meant to deal. 


According to the preamble, the Act is one 
to amend and declare the law relating’ to 
the holding of land in estates in the Presi- 
dency of Madras. It cannot he disputed 
that it deals with  hcldings cf ‘lands 
situated within an estate and not merely 
with holdings of complete estate. The per- 
som mainly dealt with under the Act 
is what is called a ryot and he is a person 
who:holds, for.the purpose of agriculture, 
ryoti land in an estate. I do nct, therefc re, 
think that we must attach more importance 
to the definitionof 'estate' than to the defi- 
nition of ' landholder ' with whom and with 
whcse relations to his tenants the Act is 
mainly.concerned. When we come tc the 
definition of 'landholder,. we find that it 
means a person owning an estate or part 
thereof and includes every perscn entitled 
to collect the rents of the whole or any por- 
tion of the estate by virtue cf any transfer 
frem the owner or his predecessor-in-title. 
The appellant Inamdar in this case is certain- 
ly not a person owning an estate within 
the definition of section 3, clause 2, and it is 


argued that he.is nct the owner of part. 


thereof. The lands which were granted to 
the Inamdar in this case were admittedly 
ryoti lands in a permanently settled estate 
and. undoubtedly form geographically a part 
of the estate. The quesrioa turns, therefore, 
upon the meaning of the werd ‘owning.’ ‘In 
construing this section, Wallis, C. J., 
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in Gadadhara Das v. Suryanarayana Patnaik. 
(1), was of opinion that, when and so long 
as a full owner in making a grant reserves 
an interest tc himself, as by way of rent, 
he and his success: rs continue to be owners, 
no matter how insignificant may be the 
interest he reserves tc himself. He relies 
on a case reported iu Raja of Vizianagaram 
v. Collector of Vizagapatam (4), to which 
he himself was a party. That case was 
concerned with a deed grantinz a mokhasa 
patta and it was held that the grant did 
not amount to transfer of ownership so as 
tc enable the grantee to have his lands sepa- 
rately registered under Act I of 1876. In 
that case reliance was placed on the dacision. 
cf the Privy Council reported in Vencata- 
swara Yeittabah Naicker v. Alagoo Mootoo 
(3), but the Privy Council were dealing 
with a case of permanent lease and 
also the question of registry. The question 
teally, in my opinion, is whether the word 
“owning ’ under clause 5, must necessarily 
mean owner of every conceivable ‘right 
in the estate, or whether the present Inamdar 
to whom a grant of the land wae made 
subject to a payment of quit-rent to the 
Zemindar can be deemed to be owner, In 
two ca.es recently decided by the Privy 
Council in -Suryanarayana v. Patanna (xo), 
and Ufadrashia Venkatasastrulu v. Divi 
Seethavamudu (xx), it was held that a grant: 
in Inam, in the absence of any restrictions, 
must bo deemed to be grant of the laud 
itself subject to the existing rights of occu- 
pancy. In the latter case their Lordships 
considered the question whether the grant. 
was a grant of the land revenue alone to 
a person not hawing permanent right of 
occupancy, or whether it vested in the grantee 
the whole proprietary interest in the prop- 
erty, and they came to the conclusion 
that the Inam grant carried with it not the' 
land reventie alone but tha whole proprietary 
interest in the property. These’ two cases: 
were, no doubt, cases where the grant was’ 

> ée "8 x po 


(ro) 48 Ind. Cas. 689; 41 M. 1012; 25 M. L. T.. 
30; 23 C. W. N. 273; 9 L. W. 126; 29 C. L. J. 153; 
I U. P. L. R. (P. C.) xx; 36 M. I. J. 585; 21. Bom, 
L. R. 547: (1919) M. W.N. 463; 45 I. A. 209 (P. C). 

(11) 5r Ind. Cas. 304; 43 M. 166; 17 A. L. J. 
225; 37 M. L. J. 42; 21 Bom. L. R. 925; 26 M. L, T. 
175; 30 C. L. J. 441; 10 L. W. 633; 24 C. W. N.. 
129; 46 I. A. 123 (P. C). ze s 
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made Tree of any payment; but I do not 
think that reservation of payment to the 
grantor can alter the nature of what is grant- 
ed. In the present case the land is assigned 
to the grantee who is to bring the land to 
profit as he pleases, and peacefully and 
hereditarily enjoy the same, the only reser. 
vation being that a 'cist', as it is called, 
of Rs. 58 is fixed thereon. "There is no 
doubt in this case that it was not a graut 
merely of the melvaram for, admittedly, it 
was a grant also of the kudivaram or tenant’s 
interest in the land, and. I am prepared to 
hold that it was a grant of the Zemindar's 
proprietary interest. It may also be argued 
that the Zemindar himself is not the 
absclute owner; for we see under 
Regulations XXV and XXXI of 1802, 
that the tight of the ruling power 
to the estate was set out and by Regulation 
XXV of 1802, permanent grants were 
made to Zemindars, but the Government 
reserved an annual payment to itself which 
in such cases is termed peishkush. The 
Government did reserve something to itself 
and if we apply the argument that any 
interest reserved by the owner prevents 
the grantee from obtaining ownership, it 
follows that the Zemindar himself has not 
full right of ownership. In construing the 
word ‘owning’, therefore, I do not think 
that we can say that it means the ultimate 
owner who has reserved even the smailest 
right for himself. What, I take it, must 
be reserved is not a mere payment but 
some actual interest in the land itself In 
the present case, quit-rent cannot be re- 
covered by the Zemindar under tbe summary 
piovisions of Act I of 14908 and although 
it may be called a charge upon the land, 
jt does not, in my opinion, amount to an in- 
terest in the land. I may also refer tb a 


case reported in Virabhadrayya vw. Soni. 


Venkanna (12), where it was held that the 
ownership vested in the agraharamdar and 
that only the right to payment of aunual 
jodi was reserved to the Zemindar. If I am 
tight in this contention, it is unnecessary 
to decide the further question as to whether 
the appellant comes within the meaning 
of the second part of the definition of ' land- 
holder, ' namely, a person entitled to collect 
the rents of the whole or any portion of the 

12) 20 Ind. Cas. 769; 24 M. L» J. : 4 
T a gi 769; 24 M. L. J. 659; (1913 


Lal 
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estate by virtue of any transfer from the: 


. owner. It is not suggested that in this 


case there has been any actual transfer 
of the right to collect rent, and that is not 
what the section says. Jt depstids on whe- 
ther, by virtue of any transfer from the 
owner, the transferee is entitled to collect 
the whole or any portion of the rent of 
the estate. No doubt the definition of 
rent is, “whatever is lawfully payable in 
Inoney orin kind orin both to a landholder 
for'the use or occupation of land in his 
estate for the purpose of agriculture." Im- 
portance has been attached to the us2 of 
the word ‘his’ before ‘estate’, but it appears , 
to me that this is rather sttaining the mean- 
ing of the section. It is not denied that a 
mottgagee in possession would be a person 
entitled to collect the rents and would be a 
‘landholder’ within the meaning of the Act. 
It cannot be said that he has a right to 
collect the rents of his own estate. The 
right to collect rent is a right to collect 
reüt which büt for the transfer would be 
payable to the landholder in his (namely, 
landhclder's) estate. We see that rent is 
whatever is lawfully payable for the use 
or occupation of land. Before this present 
grant was made, the landholder was collect- 
ing the rents on this land which is ryoti 
land. Under section 4 of the Att, a Iand- 
holder is entitled to collect rent in respect 
of all ryoti land in the occupation of a rye. 
Under section 27, if a question arises-as to 
the amount of rent payable by a ryot, he 
Shall be presumed, until the contrary is 
shown, to hold at the same rite and under 
the same conditions as in the last preceding 
revenue year. Under section 28 in all 
proceedings under this Act, the rent or 
rate of rent for the time being law- 
fully payable by a ryot shall be pursumed 
to be fair and equitable. The Act, there- 
fore, contemplates the existence of lawful 
rent payable on all ryoti lands—and this 
implies theright of the landholder to collect 
such rent. If, however, he transfers the 
land this transfer carries with it the right 
to collect rent from any tenants then on 
the land or who may subsequently be ad- 
mitted, therefore by virtue of. the transfer 
the grantee obtains the right to collect the 
rent on a part of his (that is the land- 
holder's) estate. In the present case the 
grantee being entitled to both varams; 
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he is entitled to admit tenants to possession 
and to collect from them rent, which rent 
would previously have been payable to the 
grantor. I would, therefore, hold that the 
appellant does come within the definition 
of 'landholder 'under the Act. 

If I am wrong in my interpretation of 
the word ‘owning’ in this clause, it would 
follow that the holder of the estate defined 
in clause 2 (e) would not be a landholder 
within the meaning of the Act. This is 
recognised by Wallis, C. J.. in his 
judgment, and he gets over the difficulty 
by saying that such estate. holder must be 
recognised to be alandholder for purposes 
of the Act, not because he comes within 

_the definition as owning an estate but be, 
cause it would be repugnant to the subject 
01 context to apply the strict definition of 
land-holder to such cases. The difficulty 
is obviated by. my interpretation of ‘owning’. 
Prior to the passing of Act r of 1908, Act 
VIII of 1865 was applicable to estates. 
Under that Act minor Inamdars were defi- 
nitely declared to be landholders. Until 
1908, therefore, the appellant in this case 
would have been deemed to be a land holder, 
and in the new Act he is not specifically 
excluded, If he is nota landholder he must 
bea ryot for, admittedly, he was grauted 
permanent right of occupancy. ‘The defi- 
nition of a 'ryot' is a person who holds for 
the purpose of agriculture ryoti land in an 
estate on condition of paving to the land- 
holder the rent which is legally due upon 
it. .It has been held consistently that an 
Inamdar is not a tenant for many purposes. 
[Vide Lakshminarayana Pantulu v. Venkatra- 
yanam (7), Lakshminarasimham Pantulu v. 
Sree Sree Ramachandra Mardaraja Deo(13)and 
Raja of Venkatagiri v. Thaithola Subbiah 
(14).] There are also very many provisions in 
this Act which cannot be applied to the 
appellant if he is a ryot. For instance, 
under section 29 (3), the rent now payable 
by him could be enhanced by the successor 
of his grantor and the Zemindar can apply 
the provisions of the Act for compelling 
the payment of the quit-rent; but it is not 


(13) 18 Ind. Cas. 308; 37 M. 319; 13 M. L. 
F, 204; 24 M. L. J. 290; (1913) M. W. N. 280. 

(14) 70 Ind. Cas. 564; 41 M. L. J. 530; 14 L. 
W. 589; (19213) M. W. N. 783:.30 M. L. T. 52; 
45 M. 1; (1922) Av 1. Re (M) 137. 
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seriously argued that these provisions are 
applicable in the case of appellant. There- 
fore, the only other alternative is that the 
appellant and his holding are not at all 
governed bythe Act, andthat thelandgranted 
to the appellant is withdrawn from the pro- 
visions of the Estates Land Act. It is ad- 
mitted that the land was ryoti land when 
the grant was made, and I think it would 
be necessaty for the appellant to show very 
clearly that, that land had altered its charac- 
ter by being given by the landholder to 
the present grantee. The policy of the Act ` 
is apparently to treat land which has once 
been ‘ryoti’ as always ‘ryoti’. The estate 
holder has no right to convert it into his 
own private land, for there are many inci- 
dents attaching to the occupation of ‘ryoti’ 
land which do not apply to the occupation 
of other lands, the landholder being very 
much restricted in his dealings with the 
former. I should, therefore, need very strong 
evidence that theland holder can alter the 
nature of the ryoti land within his estate 
by making a grant of it to a dependent or 
other person on favourable terms I do not 
think that it is necessary, in the viewIhcld, 
to discuss this question at greater length, 
and I only deal with the point because it 
is not irrelevant to consider whether there is 
any other position other than that of the 
landhulder, which appellant can hold to 
obtain a result by a process of exclusion. 

I would, therefore, answer the question 
in the affirmative, and I do so the more 
readily because it is in accordance with 
the earliest decisions of this Court, and I 
think that, in cases of ambiguity like this, 
the principle of ‘stare decisis’ is of impcrtance 
and that any charge should be left to the 
Legislature if it so thinks fit. 

Devadoss, J.— he question referred to 
the Full Bench is, “where a Zemindar makes: 
a post settlement Inam grant of a portion 
of a village with both Varams on a perma- 


nent kattubadi, is the grantee a land holder 


within the meaning of section 3(5) of the 
Madras Estates Land Act?" The appeal 
in which this question arose is agaiust the 


decree of the Temporary Subordinate Judge 


of Cocanada, who reversed the decree 
cf the District Munsif of Peddapuram, 
holding that the post settlement minor 
Inamdar popularly known as Darmila Inam- 
dar was a landholder, and that the Civil 


526 
Court had mno jurisdictioa to entertain a 


suit institited by him to recover p33s253!01 
of the land with mesne profts from a te111t 
holding over after the expiry of the lerse. 
Jn order to decide this questioa—Is a post 
settlement minor Inamdar a landholder or 
not ?—the object and scope of the Estates 
Land Act has to be considered. 

The Act was the outcome of agitation 
against the ruinous litigation that went on 
for years on account of the unsettled nature 
of the tenures in Zemindaries in this Presi- 
dency. Tke Zemindar in almost all cases 
tricd to make out that the tenants were 
merely tenants-at-will, while the latter con- 
tended that they were permanent tenants 
not liable to be evicted at the will of the 
Zemindar. In order to remedy the evil, 
some changes were deemed necessary, and 
the most important of them was the intro- 
duction of the principle that the tenants 
occupying what is known zs ryoti land 
in proprictary estates on the date of the 
passing cf tke Act, acquired by virtue of 
section 6 of the Act cccupancy rights in the 
hclding. It can be gathered from the general 
scope of the Act that it was the intention 
cf tbe Legislature to give permanency of 
tenure to tenants. Under the old Act, VIII 
cf 1865, the definition of the term ‘landholder’ 
included ‘Inamdars.’ The question whether 
minor Inamdars come within the purview 
of the present Act is not free from difficulty. 
It is agreed on all hands that a mincr 
Inamdar is not an estate holder within 


the meaning of section 2 (2) of the Act: 


The differcnce of opinion is only as regards 
his being a Jandliclder or not within the 
meaning of section 3 p My answer is 
he is not. Without taking into consider- 
aticu the policy of the Act or the circum- 
stances which led to the passing of theeAct, 
it is abundantly clear from the defitition 
of the word ‘estate’ in section 3 (2) that 
the Leeizlature intended to exclude minor 
Inams from the operation of the Act, The 
woid ‘estate’ is elaborately and clearly 
defined in section 3 (2) as follows:— 
“ Estate” means:— 

“(a) any permanently settled estate or 
temporarily settled Zemiadari; 

(4) any porion of such permanently 
settled estate or temporaniy settled Zemin- 
dari which is separately registered in the 
office of the Col ector ; 
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(s} any unsettled palaryam or jagir; 

(d) any village of which the laud-revenue 
alone hus been granted inInam to person 
not owning th: kudivaram thereof, provided 
that the grant has been made, confirmed 
or recognised bv the British Government, 
or any separated part of such village; 

(e) any portion consisting of one or more 
villages oi any oi the estates specified above 
in clauses (4), (6) and (zc) which is held on a 
permanent under-tenure.”’ 

Clause (4) makes it quite clear that, in 
order to bring the Inams within the operation 
ot the Act the following conditions are 
necessary: (1) it must be a village, a waole ' 
village or a separated part of such village 
(2) land revenue alone should have been. 
granted as Inam; (3) that the grantee was 
not the owner of the kudivaram at the time 
of the grant; (4) the grant is recozaised or 
confirmed by the Goveriunent, The minor 
Inam does not fullil any ct these conditions. 

It is argued that the Legislature in enact- 
ing clause 5 overlooked the definition of 
estate in clause 2. Is it likely that the 
Legislature which took care toexclude minor 
inams from clause 2 (4) of section 3 would 
have framed the definition of ‘land- 
holder’ in such a way as to include within 
its ambit minor Inams? It is contended 
that the Legislature is capable of such lanses, 
but such an argument canuot hold good 
with regard to the Estates Land Act. It 
is a well-known principle of interpretaticn 
ol Statutes that the sections of an enactment: 
should be construed, as far as possible, so as 
not to make the provisions of the enactment 
inconsistent with one another. That cous- 
truction should be adopted which would 
make tlie enactment a reasonable and work- 
able one. The term ‘landholder’ is defined 
this: “Landholder means a person owning an 
estate or part thereof and includes every per- 
son entitled to coilect the rents of the whole 
or any portion of the estate by virtue of 
any trausfer from the owner ot his prede- 
cesscr-in-title or of any order cf a competent 
Court or of any provision of law." That ia, 
the land-holder is one owning (1) an estate 
(2) or part of an estate (3) or entitled to 
collect the rents of the whole or any po.tion 
of the estate. There cannot be a part 
of an estate unless the whole is an estate. 
It is urged that a minor Inam situated with- 
in the ambit of a Zemindari is pact of an . 
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estate. The fallacy of the argument lies 
in this. It is not the physical situation 
that is ‘contemplated by the section. If 
that was so it may, with equa! reasoa, be 
contended that cvery rvot's holding is part 


of an estate lor it is situated within 
the Zemindari. The word.‘ estate’ does 
. not ‘mean land but. all the 


rights, liabilities and duties attaching to 
or ircidental to certain classes of tenure as 
defined by section 3 (2). The words ‘part 
cian estate’ have been put into the defini- 
tion of landholder so as to include the trans- 
feree of a portion of the estate either by 
operation of law or by act of parties. An 
Jnamdar is not a transferee of the whole 
or any portion of the estate. A minor 
Inamdar pays some amount to the Zemiudar 
which amount: is variously termed jedi, 
kattubadi, poruppu,-quit-rent etc. Thè 
. transfer from the owner contemplated by 
the clause is not a transfer ot a fraction 
of the rent of each holding, but of 
the ‘whole rent of an estate or a 
portion ‘of the estate. A minor Inamdar 
therefore does not-come within the last 
part cf clause 5. 

In this connection, it is necessary to con- 
sider some other provisions of the Act in 
crder to see that the term landholder was 
not intended to include. minor Inamdar. 
"Section 6 introduces a radical change in 
favour of the tenant. Under Madras Act 
VIII of 1865, the tenant was not given any 
occupancy right which he did not previously 
possess, In almost every case before the 
Couits the tenants contended that they 
had occupancy rights and the Zamiadar or 


estate holder that they were only temats- | 


at-will, By section 6 aM persons in oxu- 
pation of ryoti lard on the date of. Ce 
passing of the Act or wlo were lct into occu- 
pation by ihe landholder aiter the passing 


cl the Act became occupancy tenants: The 


minor Inamdar in micst cases is possessed 
only of a few acres of land and it coald 
not have been the iatentioa of the Legislature 
to deprive him of the. tenant’s rights the 
moment belet in somebody to cultivate the 
land. Most ofthe minor Jnams are to Brah- 
mins cr to people of other classes who are 
not tilers cf the soil ant the construction 
of the Act so as to include them witaia the 
operation of section 6 would not only work 


a great hardship but- would ke repugaiut. 
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to several other provisions of the Act, When 
land was granted as Inam the oovioas in 
tention of the grantor wis to enable the 


: grantee to enjoy the produce of the land. 


The contention that the Zemindair by graat- 
ing an Inam on a favourable teaure maxes 
the. grantee a landholder is repugnant to 
the idea of the grant of the land to the Inam- 
dar. By explanation to section 6, a person 
owning kudivaram right does not lose it 
by subsequently holding the land as lanad- 
holder. If a Zemindar grants as iiam kudi- 
varam right to a person and subsequently 
by another document grants a m2lvaram 
right or a portion of it, the Inamdar does 
not lose his kudivaram right. If the 
grant is made by the sane document, 
it is said that the Inamdir does not acquire 
thereby the kudivaram rizht. Such a coas- 
truc.ion is repugnant,to tas terns of tue 
grant and is unreasonable. Tae exception to 
ection 8 gives a clue to the iaterpretatisa 
of clauses 2 and 5 of section 3 of th» Act. 
In the case of aa laamJar comjaz uader 
clause 2(d) of section 3, the acqunitioa Ly 


him of tha kudivaram right in any laad 


either before or after the passing of ‘tae 
At makes such land cease to be a part of 
the estate. If the Inamdar is the graatee 
of both she varams he ts not an estate bolder, 
If he ie the grantee of the melvarain alone 
and he subsequently acquires kudivaram 
tizht also the tind, in respect of. waica be 
has both the varains, ceases to be part cf 
the estate. If tnat be the iateation cf 
the Legislature as is apparent fron tbe sec- 
tions, is it reasonable to coacead taat tne 
Legislature framed the dzüuition of liad- 
holder so as tz iaclude a mia 3 Inan wiccia 
its purview ? No doubt, we tave to sea 
what the words of clause 5/0[ section 3 
import, but ia iate-pretiaz taat classe we 
have to give it suco Meadidg ds ts Co.isistect 
with what follows and waat precedes ic. 
If two constructions are pesstole, taat 
construction should te adopied weica woud 
not conflict with the meaning ef waat pre- 
cedes and what follows. Tnisis also censist- 
ent with generalscnzme cf the enactment, 
In Colguhoun v. Brocks (x5). Lord M :rsenal. 
says: "Iris beyond dispute, too, taac we 
are entitled and indeed ooul waza cous- 
truiag tne teri of any provision fouad ia 
(15) (£889) 14 A. C. 493 at p. 506 ; 59 L. J. Q. 
B, 53: 01 dla 2. 518; 39 W. R. 289; 54 J o7 
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a Statute to ccnsider any other parts of the 
Act which throw light upon the intention 
of the Legislature and which may serve to 
show that the particular provision ought 
not to Le construed as it would-be if con- 
sidered alone and apart from the rest of the 
Act," In the course of the answer to a 
question submitted to the Judges of the 
King’s Bench Court by tbe House of Lords, 
Best, C. J., observes: “The intent of the 
Legislature is not. to becollected from any 
particular expression, but from a general 
view of the whole of an Act of 
Parliament” [Anon. (16)|. How Statutes 
should be construed is putsuccinctly by 
Lord Haldane in Inland Revenue Commis- 
stoners v. Herbzyt (17): “My Lords, in 
approaching the controversy as to the mean- 
ing of these sections I think it worth waile 
to recalla principle which must always 
be borne in mind in construing Acts of 
Parliament, and particularly legislation ot a 
novel kind. The duty of a Court of law 
is simply to take the Statute it has to con- 
trne as it stands, and to construe its words 
accordirg to their natural significance. 
While reference may be made to the state 
of the law, and the material facts and events 
with which it is, apparent that Parliament 
was dealing, it is not admissible to speculate 
on the probable opinions and motives of those 
who framed tke legislation, excepting in so 
far as iese appear from the language of 
the Statute. That language must indeed be 
read as a whole. If the clearly expressed 
scheme of the Act requires it, particular 


expressions may hive to be read in a 
sense which would not be the natural 
one if they could be taken by them- 


selves. But subject to this, the words 
used must be given their naturaj 
meaning, unless to do so would lead to"a 
result which is so absurd that it cannot 
be supposed, in the absence of expressions 
which are wholly unambiguous, to have 
been contemplated." Blackburn, J., (after- 
wards .Lord* Blackburn) observes in Rein 
v. Lane (18): "It is, I apprehend, ín accord- 
ance with the general rule of construction 
in every case, that you are not only to look 


(16) (1825) 3 Bing. 193 at p. 196, 130 E. R. 488. 
(17) (1913) A. C. 326 at p. 332; 82 L. J. P. CG 


119. 
(18) (1867) 2 Q B. 144 at p. 151; 8 B. & S, 83; 


ke J. Q. B. ŠI; 145 Lie rv 466} 15 W. R. 345 
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at the words, but you ere to look at the 
context, the collocation, and the object ot 
such words relating tosuch a matter, and 
interpret the meaning according to what 
would appear to bethe meaning intended to 
be conveyed. by the use of the words under 
such circumstances.” The principle that ought 
to guide the Court in construing Statutes 
is clearly laid down by Coleridge, J., in 
In the malter of the Parish of St. Pancras 
(19): “It is, in my opinion, so important 
for the Court, in construing.modern Statutes, 
to act upon the principle of giving full effect 
to their language, and of declining to mould 
that langüage, in order to meet either an 
alleged convenience, or an alleged equity, 
upon doubtful evidence of intention, that 
nothing will induce me to withdraw a case 
from the operation of a section wnich is 
within its words but clear and unambiguous 
evidence that so to do is to fulfil the general 
intent of the Statute; and also that to adhere ` 
to the literal iuterpretation is to decide 
inconsistently with other. and  overruling 
provisions of the same Statute. When the 
evidence amounts to this, the Court may 
properly act upon it ; for, the object of all 
rules of construction being to ascertain the 
meaning of the language used, and it being 
unreasonable to impute to the Legislature 
inconsistent intents upon the same general 
subjectematter, what it has clearly said in. 
one pait must be the best evidence of what 
it has intended to say in the other: and, 
if the clear language be in accordance with 
the plain policy and purview of the whole 
Statute, there is the strongest reason for 
believing that the interpretation of a parti- 
cular pait inconsistently with that is a 
wrong interpretation. The Court must apply 
in such a case the same rules which it would 
use in construing the limitations of a deed: 
it must look to the whole context, and en- 
deavour to give efféct to all the provisions, 
enlarging or restraining, if need be, for that 
purpose, the literal interpretation of any 
particular part." Again, Lord Selborne 
lays down the rule thus: “The more literal 
construction ought not to prevail, if..it is 
opposed to the intentions ot the Legislature, 
as apparent by theStatute; and if the words 
aie sufficiently flexible to admit of some 
other construction by which that intention 


(19) (183760 Ad.&E.ratp.z D N.& D,37U 
e Le JM. C. qty 118 BRI pt xi 
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will be better effectuated." Caledontan Rail- 
way v. North. British Railway (20). In 
discussing the effect of section 23 of the 
Bankruptcy Act of 1869, Earl Cairns 
says: ‘‘Itis said that the 23rd section 
of the Act of r869 produces this result, 
and I admit freely that the section 


seems to me capable of that construction. 


No doubt, if you read it literally it does 
seem to provide that, ‘When any 
property of the bankrupt acquired by 
the trustee under this Act: consists of 
land of any tenure burdened with 
onerous covenants, the trustee may, 
by writing under his hand, disclaim such 
property, and upon the execution of such 
disclahner the property disclaimed shall, 
iji the same is a lease, be deemed to have 
been surrendered on the same date’—‘the 
date of the order of adjudication.’ It says, 
' shall. be deemed to have been surrender- 
ed, it does notsay 'shallbe surrendered' 
but there shall be a statütory fiction gone 
through, the result of which is that the lease 
shall be deemed to have been surrendered on 
that date. It is possible that that may mean 
that, to all intents and purposes, as between 
all persons, persons actually concerned in 
the bankruptcy and those not so concerned, 
it shall be a surrendered lease and shall 
be altogether out of the case. But, on the 
other hand, is that the only interpretation? 
For that purpose your Lordships, I think, 
iust consider what the object of this pro- 
vision is, Why is it that there is this 
statutory fiction introduced? The section 
obviously is not one which has been prepared 
with much care or skill, or which shows 
indeed that the persons who were preparing 
it had fully presert to their -minds the 
various cases with which they had to deal. 
But is this necessarily the only construction 
of which the Act admits ? I say that we 
must look to what the purpose is; Now, I 
take it that the purpose of this section, 
and indeed the purpose of the whole 
Statute, is, in the first place,. to clear 
and discharge the bankrupt in cases 
“where it is proper that he should be dis- 
charged from liability; in the next place, 
io facilitate as early as possible the distri- 
. bution of the property which is to be divided 

among the creditors and the winding, up 
(20) (1881) 6 App. Cas, 114 atp. 122; 29 W.R. 
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of the bankruptcy; and, in the thil piace, 
to protect the trustee from any liability 
to which he might be subject aud to which 
he ought not to be subject beyoad what 
is necessary for the purpose of accomplish- 
ing the two piior objects. If, therefore, 
the Statute can admit of any construction 
limited to these particular objects, wa must 
consider whether that is not a constrüction 
preferable to the first to which I have refer- 
red. Thefirst construction requires us, if the 
section is taken literally, to do that for which 
there is no motive, and as to which there 
can be no explanation given; that is to 
say, to destroy the rights and property. 
of third persons, without accomplishing 
any beneficial object whatever for the pur- 
pose of the bankruptcy. *** Where there 
are two constructions, the one of which 
will do, as it seems to me, great and unneces- 
sary injustice, and the otherof which will 
avoid that injustice, and will keep exactly 
within the purpose for which the Statute 
was passed, it is the bounden duty of the 
Court to adopt the second and not to adopt 
the first of those constructions." Hill v. East 
and West India Dock Co. (2x). 

I have stated the principles of construc- 
tion of Statutes at some length in order 
to show what the duty of the Court is in 
interpreting the provisions of an enactment, 
which are either not quite clear or which 
are opposed to other provisions as well as 
to the general schems and policy of the Act, 
as gathered from the Act itself. A literal 
interpretation of the term landholder so 
as to include minor Inamdar is opposed 
to the clear intention of the Legislature as 
can be gathered*from the definition of the 
word “estate " and the provisions of sections 
6 and 8 of the Act. "rhe only interpretation 
consistent with the provisiors cf the rest 
of the Act is the cre adopted by Wallis, 
C. J., in his judgment in Gadadhara Das 
v. Suryanarayana Patnaik (1. Itis un- 
necessary to examine in detail all the cases 
on the point. There is considerable au- 
thority for the position that a post settle- 
ment minor Inamdar is not covered by the 
Estates Land Act and there i$ equally con- 
siderable authority against -that position. 


- (21) (1884) 9 App. Cas. 448 at pp. 454, 455, 456; 
53 L. J. Ch. 842; 51 L. T. 163; 32 W. R. 925; 48 


J. P. 788. 
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I propese to deal orly with the eariicst 
erd tke letest of the authorities for the 
ccricriicn that svchInanms Are within the 
privicu cf dre Act. In Apfatanarasia kulu 
v. Zeie (22), Sundara Aivar and Saca- 
siva Aita JJ.. Feld that a Darmila Inc mcer 
wes a Jerclolcer wittinthe meaning of 
secfien 3 (5) of the Estates Land Act, though 
ike Irc m way not te an estateunder section 
3 (2). It appears from the judgment that 
ukat was grented asInem in ikat cese 
wes cnly a portion of the melvaram right 
‘ard rot ike kudivarsm as well. The learned 
Jtégcs okseive at page 35%: “ The plaintiff 
is tncouLtedly a person entitled to collect 
rents cf a portion ot the estate of Sangam 
Velesa as an under tenure-holder. If he 
is lialle to pay kattubadi to the Zemindar, 
is stch a person holding under him and 
enlitled 10 collect the rents of a portion 
of the Zemirdaii as alessee or a usufructuary 
incrigegee of the whole or of portion of the 
Zundert? The definition of landlolder 
clearly inclvecs every [person entitled to 
cclMect rents of eny tortion of an estate 
Ly virtue of any transfer. The plaintifis by 
reesen cfitketiansfer of the Jands in question 
frcm tke Zcmirdar as an undcr-tenure are 
ressens cntitled to collect ihe rent of the 
crd." It is plein from the reasoning of 
tke leaircd Jucges if there was no rent 
to ke collected at the time of the grant, 
in ciker woi1cs, if tkere wes ro tenant on 
die Ierd texing cn occupency right, it 
uarcy le trcsticd thet they would not have 
lcd ilet tle Imemdar wes a landholder. 
Tle ccf{riticn of 1cnt in clavse TI of section 
3 mekcs it eypaient that there should ke 
at kest two feiscrs, Le person cutiilcd 
to mccive it and another bound to pay it. 
Mlcn tte Inem is of land in which no que 
kes en occupercy tight, what is granted 


is tke krdi sigkt ples a portion of the mel- ` 


varem 1igkt. It world te Going violence 
io, ike lengrege to say that an Inamdar 
wlo gets vacext lend occur ies a dual rosit, on, 
| A ` 
ilat of a Kud:varerrder and melvaran dar. 
Cin itle scidilet ile kucivarem sight 
covid rever Le lis keceuse the Inem 
inciuces a portion cf the rent or nielvar m? 





Wio is tle owner of the kudi right 
wien the Inen.car cultivates the land 
himself? Can it be contended that Ze 
__(22) 17 Ind. Cas 120; 38-M. 33. 

* Page of 38 M.—[Ed.] DE E 
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moment he asks any cne to cultivate 
it, T«cevse Fe could not do it himself 
ile sigkt which wes, as it were, dargEsg 
in {ke eir foences upon the cultivator and 
cletkcs Lim with the rights of an cecupanty 
tenant by virtue of section 6 ? When a 
minor Inam Ze of lend I am strongly ct 


«[inion that the grantor does confer upcn 


the grantee the kudivaram right and foregozs 
a portion of his melvarem right. ‘The grar- 
tee cwning the kudivaram right can nevar 
Jose it by his acquiring a portion cf the mel- 
varam tight. The view taken by the learned 
Jucees has teen followed in several cases. 
This vicw is dissented from in several cazes 
which it is unnecessary for my purpose 
to exemine at length. It is sufficient to 
deal with the Full Bench case of Gadadhara 
Das v. Suryanarayana Patnaik (1), .where 
ike majority of the Full Bench held thet 
where a darmila Inamdar is a grantee of 
both varams ke is a landholder within the 
meaning of section.3 (5). Ayling, J., says at 
tree (£87: “We must assume that at the. 
{ime of the Inam grant, the lands were either 
lying waste or were cultivated by a mer 

tenent-at-will—in any cese there was no 
ore in posscssion whose occupation could 
rot Fe terminated at the pleasure of the 
Zemindar or his grantee. What was the 
effect of the grant ? It seems to me it was to 
place the Inamdar in the same position és 
Lis grantor, subject only to the liability to 
ray quit-rent which prevented Lim from 
teing viewed as an owner of an estate, ** In 
tect, when we sey that the grant was of koth 
varan s, we merely mean that the rights cf 
tle gicniee in-mspect of the land were rot 
limitcd Ly tke necessity of respectirg tre 
rights of any person possessed of the kudi- 
varam at ike time of the grant.” With 
tke greatest possible respect I am unatle 
io agrce with this view. When a grant is 
mace of both varams, the grantee becomes 
ressesscd of Loth and he cannot be divested 
cí whet xcsts in him by his letting some one 
into possession of the land. Trke land does 
rot lose ike character of the rvoti land bot 
ike Inenmdar is a rvot himself with the 
right ts pay not the’ fall melvaram Fut 
something in lieu of it according to tle 
terms of the erant. The fallacy underlyiag 
the argument is the assumption that by 
the grant of Inam the Zemindar trazslers 
his right. to the Inamdar in respect of 
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the land granted. If you look at th». griat 
as one of land itself the assi motion baso is 
groundless. The learned Judge was evidently 
pressed by the authority of the decisions 
referred to by bim at page Dän which perhaps 
made him take the viewhedil. Would tt be 
reasonable to say that the Legislature ii- 
tended to keep out of the purview of the 
Act Tnams consisting of one or more villages 
when both varams are granted, but not 
Inams of ouly a portion of a village though 
the grant is of both varams? After the 
decision of the Full Bench reported in Gada- 
4hara Das v. Suryanarayana Patnaik (1), 
a Bench of this Court, consisting of Spencer 
and Odgers, JJ., held in Civil Revision 
Petitions Nos. 1090 and rogt and 1018, 
Yeditha bhupatraju v., Bhavaraju Ven- 
kataruinam (2) that 2 minor Inamdar 
possessing kudivaram as well as melvaram 
right was not a landholder within the 
meaning of section 3 (3). As my view is 
the same as that of Wallis, C. J., and 
Kumaraswami Sastri, J. in Gadadhara Das 
v. Suryanarayana Patwaik (1), and that 
of Spencer and Odgers, JJ., in Civil 
Revision Petitions Nos. 1099 and 1091 of 
1918, Yeditha Bhupatiraju v.  Bhavaran 
Venkataratnam (2), I do not think it 
necessary to examine their arguments in 
detail. 

It has been argued by Mr. Ramadoss 
that, if au Inam is a grant of melvaram at a 
favourable rate, it is liable to be determined 


under section 26 on the death of the grantor.’ 


The Inams stand on a different footing from 
the tenancies created under section 26. 
The Inam is a gift for charitable, religious 
or other good purpose, or for past services, 
and, therefore. the provisions of section 26 
do not apply to Inams. No doubt, an Inam 
grant might be challenged by the successor 
of the grantor i the law governing the gran- 
tor and the successor permits such a course. 
It is unnecessary to decide the question 
raised by Mr, Satyanarayana, whether a 
minor Inamdar is a ryot within the meaning 
of section 3(15) and whether the jodi or 
kattubadi he pats is rent within clause 11 
of section 3. On a full consideration of 
the cases, as well asthe relevant provisieus 
of the Act, I come to the conclusion that 
where a Zemindar makes a pest settlement 
Inam grant of a portion of a village with 
both varams on a permanent kattubadi, 
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the grantee is not a landho!der within the 
meaning of section 3 (5) of the Madras 
Estates Land Act. 

L, therefore, answer the question referred 
to the Full Beach in the negative. 

Vankatasubba Rao, J. — B»fore dealing 
with the quzstioa that has been referred 
to us, I would at the outset notice a difizulty 
which has been suggested in the argum mit, 
Under the terms of the erant in question, 
a cist of Rs. 58 is payable to the Zemindar 
of Pittapur. If this cist is the equivalent 
of the landlord’s share of the produce, it 
is said that the grant was not of both the 
varams if it fails short of the full value, the 
grant was at the most of kudivaram and 
of only a part of the melvaram, In any 
event, itis argued the grant was not of both 
the varams. It is sufficient - to say in 
answer to this argument that the terms of 
the reference preclude our entering into a 
discussion of it because the learned Judges 
who have referred the matter have fraui«d 
the question in the following ternis: “Where 
a Zemindar makes a post settlement Inam 
grant of a portion of a village with both 
varams on a permanent kuttabadi, is the 
grantee a landholder within the meaning 
of section 3(5) of the Madras Estates Land 
Act?” 

It has been argued on behalf of the appel- 
lant (the Inamda:) that in coming to a con- 
clusion we should not favour a construction 
which would oust the jurisdiction of the 
ordinary Courts of the land. "The question 
before us is, however, not merely one of 
the Civil Courts possessing or not possess- 
lug iurisdiction. But our decision would 
affect the rights ôf the Inamdar and his 
tenants because, if we shouid hold that the 
Estgles Land Act is applicable as between 
Inamdar and his tenants, the latter woud 
have occupancy rights, whereas if we should 
adopt the opposite view, the tenants would 
not possess such rights. 

The appellant relies upon section 3, sub- 
section (2), and contends that the Inam in 
gucstion does not fali within any of the 
clauses enumerated in the sub-section and, 
theretote, it is not an ‘cstate’, On this 
point there has bs a consensus of julicial 
op: nian, Section 3 (2) e waich relates to 
Joana iu permazently s ttied or other es- 
tates deals wita what are Eucwh as major 
Inams and the Inain with which we are con- 
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cerned being less than a village, section 
3 (2) fe) does not apply to it. The minor 
Inams, therefore, not coming within the pur- 
view of this definition, it is argued that 
the Estates Land Act is not applicabie and 
that the tenants of the Inamdar do not 
have permanent occupancy rights. The 
. difficulty, however, arises on account of 
the fact that the term ‘land-holder’ is defined 
in section 3 (5) so as to bring in minor Inam- 
dar; within-the operation of the Act. On 
the exact construction of the sub-section 
defining 'landholder' there bas been no 
doubt a divergence of opinion and to it 
I shall presently refer. But, to my mind, 
the inconsistency that exists between the 
two sub-sections, sub-section (2) defining 
the word ,estate' and sub-section (5) defining 
the tefm 'landholder "e the source of diffi- 
culty and has been th» rea$on for the con- 
flict of views that have been expressed upon 
the subject. If it were possible to interpret 
the two sub-sections in such a manner as 
to lead to no inconsistency, that would be 
no doubt the proper course to follow. But 
it seems to me impossible to adopt a cons- 
truction which will not lead to conflit. 
The question is not, therefore, what 1s the 
construction that is possible that will re- 
concile the provisions of the two sub-sections, 
but the question is, inconsistency being 
admitted, to which sub-section will the 
Courts attach greater importance in decid- 
ing this matter? In other words, is it-to be 


assumed that the Legislature has by inadver- ' 


tence omitted to include this description 
oflandin what purports to bean exhaustive 
definition of ‘estate’, or are we to assume 
that in framing the definition of ‘landholder 
words have been employed to connote the 
very opposite of the plain meaning ef the 
words used? On a careful consideration 
I am inclined to the view that it would be 
giving effect to the intention of the Legis- 
lature tc hold that the definition of * Íand- 
holder’ covers the case of Inamdars of the 
description we are dealing with. “It is said 
that the intention of the Legislature should 
be gathered from the whole Act and that 
a construction of a particular section in- 
consistent with the plain policy end pur- 
view of the whole Statute should be rejected. 
But we have not been referred to any sec- 
. tions which indicate clearly the intention of 
the Legislature not to treat minor. Inamdars 
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: therefore, 
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as landholders. This rule of construction 
is in the present case, therefore, of littie prac 
tical value. l 
There is no warrant for the position 
that the Legislature has intended to exclude 
from the operation of the Act the class of 


minor Inamdars on the ground that they . 


hold, or are entitled to, both the varams. 

Section 8 enacts the rule that, “where the 
interest of the land holder and the occu- 
pancy right had become united in the same 
person, such person shall hold the land as a 
landholder and‘not as a ryot.’? This points te 
the fact that an individual who is the owner 
of both the varams may be a landholder 
and the land which he holds may be ryoti 
land. In other words, this section provides 
that ryoti land shall not lose its character 
by the holder of it happening to own both 
the varams. By way of exception to this 
tule, it is provided that in the case of 
land coming within section 3(2) (d) the mer- 
ger of the two varams will deprive the land 
of its character of an estate. 

Let me next turn to the explanation 


‘to section 6 which provides that “a person 
having a right of occupancy in land does. 


not lose it by subsequently becoining in- 
terested in the land as landholder or by 
subsequently holding the land in ijara or 
farm." Does not this imply that but for 
this provision the merger of both the varams 
in the same individual would have the effect 
of investing him with the character of "land. 
holder?" Explanation to section 6 is, 
properly ‘treated as a further 
exception to the general rule laid down in 
section 8. 

Section 3 (2) (e), which is said to deal with 


.major Inams in estates, contemplates the 


Inam being an estate notwithstanding the 
fact that melvaram alone has not been 
granted to the Inamdar. ‘The contrast be- 
tween 2 (2) (d) and 3 (2) (e) is indeed very 
marked because under tke former clause 
the land dealt with by it becomes an estate 
where only melvaram has been granted, 
whereas -the latter clause does not contain 


d 


any such limitation and under it the fact ` 


that the grantee enjoys both the varams 
does not any the less make the land an 
estate. 

I have examined these provisions with a 
view to find out, if possible, ifthe Legislature 
has indicated its intention to refuse to attach 
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- the incidents of rvoti land to land when 
both the varams are held by the same in- 
dividual. These provisions seem, on the 
contrary, to point to a desire on the part of 
the Legislature to guard against the charac- 
ter of ryoti lands being permitted to be 
changed and tenants being deprived of their 
occupancy: rights. 

Turning to the definition of the word 
"landholder' it seems to me that an Inam- 
dar of the description i in question falls with- 
in the first as well as the second portion of the 
definition. It is said that the land of which 
the Inam Consists is not a part of the estate 
under section 3 (5). The terms of the 
Reference assume that the land in question 
is within a Zemindari. If, physically; the 
land is within a Zemindari, I fail to see how 
the land is not part of an estate. Would 
it be argued that a purchaser of a part’ of 
the estate does not come within the definition 
on the, ground that, though the part he pur- 
chased. is geographically within the limits 
of the estate it is still not a part thereof ? 
{ am unable to accept this contention. 

It is said by SirJohn Wallis, C. J.,in Gada- 
dhara Das v. Suryanarayana Patnaik (x), 
that an Inamdar is not ‘a person owning 
an estate or part thereof.’ The reason for 
adopting that view is said to be that the 
Inamdar pays a kattubadi or cist to thc 
Zemindar who, as he reserves to himself 
an interest in the land in making the grant, 
must be deemed to be the full owner. With 
great réspect, it seems to me that this argu- 
ment ignores that the Zemindar himself 
is liable to pay revenue to the Government 
and he is none the less by reason of that 
fact a landholder. To hold that an Inamdar 
is not alandholder would be to deprive the 
Inamdais dealt with under section 3 (2) (d) 
and section 3 (2) (e) of rights oflandholders, 
and it would be strange to hold that their 
lands are estates, but that they have not the 
rights of landholders under the Act. This 
difficulty was felt by Wallis, C. J., and he 
explains that the Inamdar: under section 
3 (2) (d) or 3 (2) (e) must be held to be a 
landholder for the purpose of the Act, but 
that is “not because he comes within the 
definition as owning an estate but because 
it would be EE to the subject or con- 
test to apply the strict definition of ‘land- 
hotder' to such ceases.” I agree with Sadasiva 
Aiyar, J., that a minor Inamdar dces own 
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‘respectfully adopt the criticism of'Ayli 


in the case already referred to, 


(33 


his Inam lands ia the same sense in which 
an Inamdar under section 3 (2) (4) o: 
section 3 (2) (e) does. 

Under the second part of the definitioa 
an Inamdar would be a landholderif he is a 
“person entitled to collect the rents of 
** any portion of the estate by virtus 
of any transfer from the owner." Minor 
Inamdar seems to be clearly such a person. 
He is entitled to collect the rents of his 
portion of the estate by virtue of the grant 
to him by the Zemindar. Sir John Wallis, 
C. J., finds difficulty in adopting this con- 
struction because rent is defined in section. 
3 (11) as “ whatever is lawfully payable in. 
money or in kind or in both to a Jandholder 
for the use ox occupation of land in his estate.” 

7 His estate’ means the estate of the land- 
oder mentioned inthe clause, and as the 
estate is not the Inamdar’s estate rents Tes 
ferred to in the definition of landhalder do 
not include payments by tenants to an 
Inamdar for the use and- occupation of 
land in an estate which is the estate of the 
superior landholder. This argument seems, 
with all respect, to involve a fallacy. If 
this view be correct, a mortgagee-of a part 
of a Zemindari would not for a similer 
reason be a landholder because the. rents he 
is entitled to collect are not rents.of a porticn 
of his estate. But no one would deny that 
a mortgagee would be a landholder undez 
the second part of the definition. I would 
ng, Jo 
of this view and say, “that the rent which 
the Inamdar is entitled to collect by virtus 
of his Inam grant is identical with the rent 
which is lawfully payable to the Zemindar 
before the grant." Kumaraswami Sestri, T., 
expresses 
the view that "the definition of *landholder' 
*in section 3 (5) can only be invoked, if at 
all, when the transfer of the melvaram is to 
a person who does not own the kudivaram 
which is in somebody else." Doesit mean 
that a mortgagee of a part of the Zemindari 
which part is ryoti land and is not in the 
occupation of tenants at the time of the 
mortgage cannot be treated as "'landholder" 
as defined by the Act ? Can it be said that 
a mortgagee of such a part cannot sue 
his tenants for recovery of rests 
by virtue of the transfer or "that tha 
tenants admitted to possession ‘cf rvoti 
land subsequent to the transfer do. ‘not 
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acquirecccupancyrights ? With all deference, 
Jam unable to agree with the view contained 
in the passage quoted above. 

I have. so far endeavoured to show that, 
on a strict construction of the definition 
of landholder, the Inamdars of the class 
in question come within the definition, and 
also to show that to adopt this view :s not 
. opposed to the general scheme of the Act 
ot to the policy of the Legislature as express- 
ed in the other sections of the Act. 

In contending for the . other 
struction it has ben argued 
the Legislature .has indicated its in- 
tenticn to treat Inam as an estate 
when only melvaram has been grauted 
to the Inamdar, and section 3 (2) (7) has 
been relied: upon in support of thisargument. 
he observations of Wallis, C. J., in the case 
already: referred. to, no doubt, lend some 
support to this argument. It secms to me, 
however, that no useful purpose can be 
served bv drawing any inference from section 
2 (3) (4) in the face of section 3 (2) (e) which 
refers to Inams within estates, as the Legis- 
lature has carefully omitted the limitation 
which finds a place in 3 (2) (d) with the re- 
sult that in the case of Inams within estates 
the Inamdar may possess both melvaram 
and kudivaram. 

The view I am inclined to take, it 1s sug- 
gested, will lead to an anomaly. If the 
Zemindar parts, first, with his kudivaram 
right in favour of an individual and, on 
the next day, grants to the same individual 
the melvaram, it is said the grantee will 
not te a landholder and any tenants he 
may admit to the possession of the land 
will not acquire rights of occupancy. It is 
then asked, does the grantee become a 
landholder if both the varams are granted 
simultancously instead of as in the case 
supposed. on two successive days? `The 
anomaly becomes more marked by suppos- 
ing the case of a Zemindar who grants a 
plot to his elder daughter on condition, that 
she should pay, say Rs. 109 which represents 
the {ull value of the melvaram and who, 
at the same time, grants another plot to 
his younger daughter fixing the amount to 
be paid, say at Rs. 90 which ex hypoihesr 
is an amount less than the eqiivalent of 
the landbelder's share. Is the grantee, 
it is asked, in the former case a ryot, whereas 
in tbelatter a landholder ? At one stage 


con- 
that 
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N 
in the ccurse of the atgument, I confess. 
that, sensible of the difficulties arising from, 
either of the answers that could be given 
to the question referred to us, Y myself 


"suggested these idustrations, but T am satis- 


fied that the view to which I have given 
expression on the question referred to us 
is the cortect cue. In the cases above- 
menticned the Courts will probably deal 
with the question as cne of intention and 
will nodoukt, prevent the evasicn of the law 


: by ascertaining the real nature of the trans- 


action and what in effect it amounts to. 

I shall examine these illustrations a little 
more closely. It is said that, because the 
first daughter grantee, is not a landholder, 
therefore, the second daughter grantee, is 
not also a landholder. Tet us suppose 
that the Zemindar makes a third grant 
subject tothe payment to him of a cist of 
Rs. 10; would the grantee be a landholder ? 
The answer, if the argument I am dealing 
with is correct, would be that the grantee 


“is not a landholder. Let us then take the 


case of a grant without any reservation of 
reat: would it be coutendsd that the gran- 
tee is still not a landholder? Instead-of a 
part of the land being granted as gift, free 
of rent, let us suppose that a part has been 
sold outright to a purchaser for-a fixed sam 
of money, would the contention still be that 
the purchaser is not a landholder ? So far, 
at any rate, as the last two cases are con- 
cerned, the transferee taking under a gift 
or a purchase would be a landholder uncer 
the definition of the term, because each of 
them is a person owning a part of the estate. 
It is, therefore, unsafe to seek to ascertain 


“the legal principle applicable from a dcis- 


cussion of the illustrations of the nature 
referred to. 


It may not be irrelevant to refer to an- 
other consideration. If the proposition that 
a minor Inamdar is nota landholder is ccr- 
rect, the Zemindars will be enabled to grant 
ryoti land in smal! parcels to their favourites 
or dependants, who, as a result of the grant, 
will enjoy higher rights than their grantors 
themselves had; for, the tenants of the Inam- 
dars are denied occupancy rights, whereas 
if the Zemindars had admitted, previous 
to the grant, tenants to possession, the 
latter would have permanent rizhts of 


. occupancy. 
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Tor these reasons, I would answer the 
reference in the affirmative, holding that the 
grantee is a landholder within the meaning 
of section 3 (5) of the Madras Estates Land 
Act. 

The Court.—As the majority of the 
Court takes that view, the answer of the 
Court to the question referred is in the 
affirmative. 


PD 


AM. Ga 
S. D. Answered in the affirmative. 


ALLAHABAD HIGH COURT, 
SECOND Crvir, APPEAL, NO. 1186 OF 1920. 
Apri 27, 1922. 

Present -—Mr. Justice Gokul Prasad. 

RAMJAS AND ANOTHER—PLAINTIFFS— 
APPELLANTS 

VEFSUS 
Musammat SARTAJI—DEFENDANTS— | 
RESPONDENTS. 

Hindu Law—Widow, gift by, to daughter as 
marriage portion—Surrender—Suil by reversioner 
— Cause of action. 

Where a widow gives the whole of the property 
left by her husband to her daughter as her marriage 
portion, the doctrine of surrender docs not apply 
“and the canse of action for a suit for possession 

by the next reversioners arises on the death of the 
widow, 


Second Appeal from the order of the 
Second <Additioral Sukordinete Judge, 
Basti, dated 21st April 1920. 

Mr. N. Upadhya, for the Appellants. 

Messrs. Jang Bahadur Lal and $. P. 
Sinha, for the Respondents. 


JUDGMENT.—This is an appeal by the 
plaintifls in a suit brought by them for 
certain property as next seversioners to the 
estute of one Guptar who had died leaving 
a widow Raj Rani anda daughter Jaipali. 
On tlie 26th of February 1881 she made 

sift of the whole of the property left by 


a i> ® 


her husband in favour of her daughter 
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Tsipali. Musammat Jaipali died during the 
life time of her mother and her daughter, 
Musammat Sartaji took possession of the 
gifted property. Musammat Rajrani, the- 
wicow, died in the year 1918 and after 
her death Balraj, the father of the appel- 
lanis, sued for possession of the property. 
He died pending the suit and the present 
plaintiffs, his ans, have been brought cn 
the record in kis place. The plea raised im 
defence was that the plaintiffs had n« cause 
of acticn, that the claim was barred by 
adverse posscssion as Musammat Jaipali 
had died more than twelve years ago, and 
that section ir of the Code of Civil Pro- 
cedure barred the ‘suit. 

The Munsif found all the pleas in favour 
of the plaintiffs and decreed the suit. The 
plea of reg judicata was based on a pre- 
vious suit brought by Balraj for a decla- 
ration that the transfer by Rajrani in favour 
of Jaipali would be ineffective against him, 
the next reversioner, That suit was dis- 
missed on the ground that, as Rajrani was 
still alive, the then plaintiff could not get 
a declaration that he was the next rever- 
sioner, ; 

The delendant went up in appeal and 
the learned Second Additional Subordinate 
Judge has come to the conclusion that the 
gift ky Rajrani to her daughter, Jaipaii, 
amounted to an acceleration or surrender 
of ike cstate in favour of Jaipali, and as 
Jcipali, dicd more than I2 years ago end 
Musemmat Sartaii, wko had married a. 
secord time, had keen in possession for 
over I2 years this suit was barred by time. 
He, (ehre, dismissed the dain The 
plaintifs come hgie in second appeal. 


In my opinien the doctrine of surrender 
décs rot.aprly to this case. The widow 
gave the property to the daughter as her 
mariage portion, as is quite clear from the 
giit which is on the record. The plaintiffs’ - 
cause cf action for possession, therefore, 
arose on the death of Musammat Rairari 
which happened within twelve years of the 
prsent suit. On the question of res judi- 
cata I am in perfect accord with the find- 
ing of the Mansif, 

The result of the above finding is that, 
ihe plaintiffs’ suit saould be decreed. I 
therefore, alicw the appeal, set aside the 
decree of the , lower Appellate Court aud. 
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SEETHALAKSHMI AMMAL V. CO-OPERATIVE DISTRIBUTIVE SUCIRTY LID., MAYAVARAM, 


restore that of the Court of first instance 
with costs in all Courts. 


N; K, . Appeal allowed. 


MADRAS HIGH COURT, 
Civi, RIVISION PETITION No. 751 OF 1920, 
October 7, 1921. 

Present :—Mr. Justice Kumaraswami Sastri, 
M.V.K.T. S. R. SEETHALAKSHMI 
AMMAL, BY HER AUTHORISED AGENT T.A. 
NARAYANA SASTRIAL—PLAINTIFE— 
PETTITIONER 
VeETSUS 
CO-OPERATIVE DISTRIBUTIVE 
SOCIETY, LID., MAYAVARAM, AND 
ANOTHER—DEFENDANTS— RESPONDENTS. 

Principal and agent— Agent acting wnder general 
instructions—Bona fide act—Principal, whether 
bound. 

Where a principal gives an order to an agent in 
such uncertain terms as to be susceptible of differ- 
ent meanings and the agent bona fide adopts one 
of them and acts upon it, it is not competent to 
the principal to repudiate the act as unauthorised. 

Ireland v. Livingstone, (1872)'5 H. L. 3957 4t L. 
. Q. B. 201; 27 L. T. 79, referred to. 

Defendants authorised their agent to rent pre- 
mises for the opening of a branch of their busi- 
ness. The agent obtained a lease for three years 
of suitable premises at a favourable rent. It 
was found that in so doing the agent acted 
bona fide and without fraud or collusion : 

Held, that defendants were bound by the terms 
of the lease. 

Peition, under section 23 of Act IX of 
1887, praying the High Court to revise the 
decree, dated 30th June 1920, of the Court 
of the District Munsif, Mayavaram, in S.C. 
S. No. 1713 of. 1919. e 

Mr. C. A. Sheshagiri Sastriar, for the 
- Petitioner. 

Mr. A. V. Visvanatha Sastriar, for the 
Respondents. ` Se 

JUDGMENT.—It is not disputed that the 
Secretary of the Co-operative Stores was 
asked to rent premises forthe opening of a 
branch. The President of the Stores states 
in his evidence that no directions were 
given to the Secretary as to the terms on 
which the premises were to 


engaged. Evidently the terms were 


‘because he 


be 


left to the discretion of the Secretary. The 
resolution, Exhibit E, authorises the Secre- 
tary to arrange for not exceeding Rs. 32 
for the establishment expenses, etc.; for the 
branch store in the Mahadanam Street. The 
premises in question are situate in the 
Street and it is not disputed that the so- 
ciety occupied the premises and has been 
paying rent. The Secretary leased the 
premises for three years and executed 
a registered rental agreement acting on 
behalf of the Society. The expenses of 
Registration are entered in the Society’s 
accounts and the accounts, which included 
the sum spent on registration, were passed 
by the Directors at a meeting held 
on the atb February 1918 as 
appears from Exhibit E. There was 
nothing to show that there was any fraud or 
collusion or that the Secretary, when he 
negotiated for thelease and executed the 
agreement, was not acting bona fide. The 
evidence of the plaintiff's agent and the 
Secretary shows clearly that it was in con- 
sideration of the lease being for 3 years 
that the rent was fixed at the low rate of 
Rs. 1i2-8-0 a month. I find it difficult 
to believe that the President and the Direc- 
tors did not inauire what the terms of the 
lease were or were not told by the Secretary 
the terms on which he engaged the premises. 

Where the authority of the Secretary to 
lease premises for a branch is general and 
where he acts bona fide and in the interests of 
the Society, it is difficult to see how the 
lease can be held not to be binding on the 
Society, In Iveland v. Livingstone (1) 
Lord Chelmsford observed : “Now it ap- 
pears to be that if a principal gives an order 
to an agentin such uncertain terms as to be 
susceptible of two: different meanings and 
the agent bona fide adopts one of them and 
acts upon it, it is not competent to the prin- 
cipal to repudiate the act as unauthorised, 
meant the order to be read 
in the other senseof which it is equally 
capable."  'These remarks apply equally 
to the present case. The authority given 
tó the agent was general and would apply 
equally to a lease from month to month 
as to a term and when the Directors resol v- 
ed to open a branch they did not desire To 


!1) 17872) 5 H. L. 395; 41 L. J. Q. B. 201: 27 Le 
«79 | 


Vol. LAKI l 
JADU RAI Y. RAM BIRICH RAI. 


do so only for a fixed term, If the busi- 
ness was profitable they would have gone 
on occupying the ` premises and would 
have  resisted a suit by plaintiff to 
eject them and let the premises to another 
ata .higher rent on the ground that there 
was a lease for 3 years. .It.is because the 
business was a losing concern that they 
want to get rid of the lease by questioning 
the agent's authority. 

I.am of opinion that the Secretary's act 
in leasing the premises for 3 years is, on the 
facts of the present case, binding on the 
Society, I set aside the decree of the lower 
Court and pass a decree for Rs. 12-8-0 
in favour of the plaintiff against the Ist 
defendant with the costs in this and in 
the lower Court. 

The petitioners Vakil.states that he 
, gives up his claim against the 2nd defendant 
and will not execute the decree against him. 


V. N. V. 


Z. K. Petition allowed. 


ah 


ALLAHABAD HIGH COURT. 
. SECOND Com, APPEAL NO. 224 OF 1921 
May 15, 1922. 
Present — Mr. Justice Stuart. 
JADU RAI AND ANOTHER—DEFENDAN'TS 
APPELLANTS 
VErSUS 
RAM BIRICH RAI AND ANOTHER—~ 
PLAINTIFES— RESPONDENTS. 

Transfer of Property Act (I V of 1882), s. 6£— 
Consolidation of | mortgages—' Contract 
contrary.' 

Where there are two iudependent mortgage- 
deeds the second of which recites “when the 
whole of the mortgage-money due under this deed 
together with the amount due under the previous 
deed shall be paid, then the mortgage shall be 
jedeemable and the deed shall be taken back,” 
the stipulation is a “contract to the contrary” 
within the meaning of section 6r of the Transfer 


oi the Property Act and the mortgagor is not entitl- 


ed to redeem oue.of the mortgages alere, 
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trary. Under the Act, 


to the ` 
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Second Appeal. 

Mr. G. S. Bajpai, fcr the Appellants. 
Mr. K. Varma, for the Respondents. 
JUDGMENT.—The sole point for deci- 





. sion in this appeal is, whether a stipulation 


in the latter mortgage-deed of the 12th June 
IOIS amounts te a “contract to the con- 
trary’ within the meaning of section Or, © 
Act IV of 1882. Here two mortgages 
were executed, one on the 13th June 1913 
and the other on the 12th June rgrs. By 
each mortgage a separate property was 
mortgaged with possession. The second 
mortgage contained this clause, “and when 
in any year in the month of Jeth the whole 
cf the mortgage-money due under this 
deed together with the amount due under 
the deed of the 13th June: 1913 shall be 
paid, then the mortgage shall be redeemable 
and the deed shall be taken back." 

Now, we have the mortgagor seeking to 
redeem one mortgage. He is entitled to do 
so in the absence of a contract to the con- 
consolidation is 
only permitted if a contract to the ccn- 
trary exists. The words “contract to the 
contrary" appear to have been deliberately 
used in the Act. It is not easy to see why 
the framers did not use words similar to 
the corresponding section of the Convey- 
ance Act, “in the absence of a contrary 
intention expressed in the: mortgage-deeds 
or one of them." I am.unable to distin- 
guish a contract to the contrary in this 
connection from a contrary intention, and, 
in any circumstance, I can only look upon 
the stipulation in question as a contract tc 
the contrary. "Therefore, this appeal must 
succeed. I accordingly decree the appeal, 
set aside the de@ree of the lower Appellate 
Court and restore the decree cf the Court 
of, fist instance. The plaintifs will pay 
their cwii ccsts and those of the defendants 
throughout. 


N. K, A pteai decreed, 
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CALCUTTA HIGH COUR. 
ÁiPE:L FROM O IGIN- DECREE No, 138. 
OF 3920. 

April 27, 1922. | 
Present :—Justice Sr John Woodroffe, Kr., 
and Mr. Justice Cuming. 
IN GHOSE AND OTHERS— 
APPELLANTS 
vOFSUS 
B. B. DASI AND OTHERS—RESPONDENTS. 

Probaie and Administration Act (V of 1881), 
£. 98— Period, for filing inventory or accounts 
unexpired — Administration suil, competency of— 
Gifl — Repugnant condition. 

Under the law, an executor has to file an 
inventory within six months and accounts within 
one year from the grant of the Probate, aud 
a suit for administration cannot be instituted before 
“the expiry of either of these periods, unless there 
is-some good ground. for so doing [p. O41, col. 1 ] 


-A provision in a Will that the division of the 
testat^r's property is not to be made until certain 
cvauts happen, sich as the marrage of the testator s 
daughter and the actual earning of the livelihood 
by the sons, is ineffective on the ground of un- 
certainty and repugnancy to the gift made, as 
these events might either not take place at all 
or be indefiuitely postponed. . [p. 640, col. 2.] 


Appeal from the decree ot the Sub- 
Judge, 24-Parganas, dated 25th March 
1920. - ! 


Messrs P. Ghose, R. P. Mookeviec, A. 
N. Datta and M. K. Bose, for the Ap- 


pellants. . l 
Messrs. S. C. Basak and J. C. Bose, for 
the Respondent. 


JUDGMENT. 

Woodrofie, J.—This appeal arises out 
of a suit tor adininistration of the estate 
and construction of the Will of one Aparba 
. Krishna Ghose. It is alleged that certain 
properties (to which I will refer later) 
do not belong to the estate of the testator. 
‘he latter died in December 1917 leaving 
a Will of whicl. the first two defendants are 
executor and executrix. Probate was applied 


for and obtained of this Will on the 
Ist of February 1919. This suit was 
ihstitifted in June 1910, that 13, some 


four months only after the grant of the 
Probate. 
first of whom is now dead and the second 
is the defendant No. r. He had, by his 
first wife, 4 sons and 3 daughters. The 
plaintifis dre the 2nd, ard and 4th sous cf 


INDIAN CASES 


The testator had two wives, the 


treie 


the testator and his eldest son is the defend- 
aut No. 2. The third-defendant is a minor, 
Srimait Mohamaya Dasi, the daughter of the 
first defendant. Of the three daughters 
of the first wife, Priyabala, Basanta Kumari 
and Katyani, two, namely, Basanta. Kumaii 
and Katyani are dead. Niether Priyabala 
nor the heirs of Basanta Kumari and 
Katyani are parties to this suit. But this, 
though it might have been material if the 
conclusion at which we have arrived were 


‘adverse to that of the learned Judge on the 


question of the properties belonging to the. 
estate of the testator, is. not now material, 
for the decision to which I come is, that 
the judgment of the Court below should 
be supported and that judgment is one in 
favour of these persons. 

The point which I will deal with first 
is the question as regards what proper- 
ties constitute the estate of the deceased. 
The executor and the executrix have stated 
in an affidavit the moveabled and immoveable 
properties left by Apurba Krishna Ghose and 
to that list they have appended a note 


stating that items: Nos. Io. II, 12 and 


20 form no part of the estate of the deceased 
but were held by him in trust—item No. 
to for Basanta Kumari, item No. 11 for 
Katyani and items Nos. 12 and 20 for 
Mohamaya Dasi. Exception was taken in 
re lower Court by the appellant to the 
statement, their contention being there 
as here that these four items formed part 
of the estate of the testator. A qucsticn 
was also raised in the lower Court as re- 
gaids item No. 24, namely, the loan ed- 
vanced to one Apurba Kriskna Sarkar. But 
this point has not been pressed before us 
in appeal and the statement of the exe- 
cutors is actepted on this point Another 
objection has been taken on the ground that 
certain sums of money which do nct appear 
in the list of assets should form part 
of the estate of the testator. These suns 
are Rs. 1.080, Rs. oo and Rs. So-4-0. ‘The 
learned Judge has held as regards these 
sums that they do not form part of the 
estate and have been rightly excluded by 
the executors. The correctness of this con- 
clu-ion has been contested before us, 

I will deal, in the first place, with items 
Nos. IO, II, I2 and 20. In favour of the. 
contention of the executors there is this - 
fact. that the securities mentioned in ihe. 
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items to which I have referred bear in the 
testators writing the. names of the three 
laliss whom I have mentioned, namely, 
Basanta Kumari, Katyani and Mana- 
maya: Oae of the plaintifis, namely, 
Fanindra Nath Ghose, admits in his evi- 
" dence that his father made notes on the 
investment papers for what purposes the 
investment was made. These notes would 
then go to show that they were 
investments made for and held in trust 
by the testator for the ladies named, 
Indeed, it is not contested that there was 
an intention at one time on the' part of the 
testator that these securities should go 
to the ladies, but the contention is that 
in substitution thereof provisions were 
made for them in the Will. It has been 
pointed out that though, doubtless, these 
securities bear the names of the ladies 
for whom the investment appears to have 
been made there was in fact no actual 
transfer. It was not, however, necessary 
that there should be an actual transfer, 
because the testator could, by a simple 
declaration on his part, constitute the 
papers in his possession a trust for his 
daughters. . 

Tne question then is, whether there 
was such a declaration. There is, of course, 
in the.first place, the fact that these papers 
bear the names of these ladies in the tes- 
tator's writing. There is also the fact that 


in a statement made before the Income. 


Tax Odicer these items were récorded as 
trust items. It is sought to destroy the 
inlerence arising from that act by a sugges- 
tion that the father of the appellants 
was endeavouring to deceive the Income 
Tax Office. That does not seem to me 
to be a suggestion which should rightly 
come from his sons; at any rate, it is not 
oue on which on the evidence I am pre- 
pared to act. Then, we have the fact that 
in the Will there is mention of the fact 
that the testator did hold some securities 
on trust. The second paragraph of the 
Will says: “ After paying off all my just 
debts and making over all deposits with 
me in G. P. notes and Municipal Debentures 
on trust to the respective parties" and 
so forth. With regard to this it is said 
on the other side that there is no sufficient 
evidence to connect the particular secu- 
{ities in itema Nos, I0, 11, 12 and 20 with 


INDIAN CASES; 


Che Will of the deceased. There is, 
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the securities held on trust referred to in 
how- 
ever, this fact to be noted; that tLe:e is 
no statement in the Will that the prov.sions 
which the testator was making for his daugh- 
ters were in substitution of the securities 
which, as I have said, bear their names. 
lt seems to me that if, as 1s admitted, the 
testator intended to benefit his daughters 
and actually gave their names on the secu- 
rities he must have been well aware of what 
he had done in the matters of these secu- 
tities and if his intention was to make the 
gift under this Willin substitution of the 
securities previotsiy set apart he would hav? 
distinctly said so, for tke evidence in the 
cas: goes to show tbat he was a very care- 
ful man. Moreover, it is to be remembered 
in this connection that the items 
are not of very great amount, two of 
them being for the sum of Rs. 100 
each and the other two for the sums of 
Rs. 200 and iominally -Rs. £00 only. 
The argument which is addressed to vs 
by the appellants, however, lcscs a great 
deal of iis force when we come to consider 
that the objection. that these items iomm 
part of the estate was not taken in ihe first 
instance upon the filing of affidavit 
of the executors. In the reply of the appel- 


ants, .objection was taken only to the 


omission from the list of assets, the three 
amounts, namely, the sms ol Re. 1,080 
Rs. 70 and ks. 80-4-0 to which I have 
referied, but there is no reference as regards 
these items Nos. 10, II, 12 and 20. Some- 


time after, it is true, an objection was taken 


as regards notes and debentuies which 
bear the name of Mohamaya. But even 
then no objection was taken that the items 
IO and II formed partof tke e:tate of tke 
testator and not a trust for Basanta Kumari 
£nd Katyani. The conclusion, there o e, 
to which I come with regard io these par 
ticular items is, that the judgment under 
appeal is correct, and that the items Nos. 
IO, II, 12 and 20 do. not form part of the 


estate .of the testator. e 
: Then, as regards the three sums of Rs.1086, - 
Rs. 70, and Rs. 80-4-0 it may be 


admitted here that the matter is not so 
clear and that something may be said on 
both sides. There is, however, this out- 
standing fact that the accounts stood in 
the names of Jogindra and Jatindra and, 


H 
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therefore, prima facie these monies were 
theirs unless and until it is shown by the 
appellants that the apparent state of the 
fact was not thetrue state of the fact. Now. 
in attempting to meet that inference ex- 
planations have been put forward which 
are by no means consistent. It was at 
first suggested that the testator used the 
names of his sons because ‘he wanted 
thereby to place in the Savings Bank larger 
sums of money than he could deposit during 
the cotirse of a year in his mares In the 
rounds of appeal, however, the sugges- 
SE made 15 that the learned Judge should 
have held that when the testator deposited 
any amount in the Savings Bank standing 
in the names of his sons the said amount 
was a loan given to the sons. If that was 
the case, then the question would be oue 
of debtor and creditor and the accounts 
would have tobe taken on that basis. 
I am of opinion that, having regard to the 
fact that the accounts stood in the names 
of the sons and the fact that the learned 
Judge has decided this point adversely 
to the appellants and that no sufficient 
reasons have been shown for reversing 
his decision, these three sums do not form 
part of the estate of-the testator. It is 
true that, in this connection, Jatindra, one 
of the plaintiffs, in whose name one of these 
sums stood says that the money-is not his 
but belongs to his father. The weight, 
however, of that admission is lessened con- 
sdierably by the fact that it is obviously 
to his interest to make such an admission 
as regards the sum of Rs. 50-4-0 when the 
effect of it might be to secure for the estate 
a sum exceeding Rs. 2,000. I hold then 
that the executors have im their affidavit 
rightly set out all items which form part 
of the estate of the deceased. = 
The next question is-one of constructicn 
of the Will of the testator involving the 
question whether or not the Will has dis- 
posed of the residue of the estate. The 
testator after directing that his . debts 
should be paid and all depcsits with him 
in G. P. Notes and Municipal dekentures 
on trust should be made over to the res- 
pective parties, and after realising all claims 
‘due to him and paying all nece sary ex- 
penses in connection with his Will erd tke 
sum of Rs. 350 for his sradha experses 
“mentioned then states that in tbe re 
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the legacies which I have 
Assuming, 
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ond paragraph of the Will that the surplus, 
if any, should be invested in 4 per cent 
Calcutta Municipal debentures and should 
standin the names of Jogendra Nath Ghose, 
Jatindra Nath Ghose and Phanindra Nath 
Ghose. It is to be noted that the name 
of Manindra, one of his sons, finds no place. 
Then the Will makes provisions for certain 
legacies in the 3rd, 4th, 6th and 7th 
paragraphs of the Will and 'in tlie two 
addenda dealing with sums of Rs. 500 
given to Jogendra, Rs. 400: to Jatindra 
and Rs. 500 to be given towards Santilata's 
marriage expenses and, Rs.100 each to 
the sons of Basanta Kumari and, Katyani. 
There is no question raised as regards the 
válidity ofthe alleged legacies abovemen- 
tioned. Exception, however, has been taken 
to the provisions in the sth .clause which 
runs as follows:—'' If any of my earningsons 
choose to live seperate without their step- 
mother and uuearning brothers he or they 
will not be entitled to have any portion 
of the interest of my invested capital. Di- 
vision of my estate will not be made as 
long as my second wife will be alive and 
even in the case of her death, division will 
not be made till all my sons will come of 
age and earn theirlivelihood, and all my 
daughters are martied." Now, the first 
question that arises on this Will is, whether 


"or not.the testator had disposed of the re- 
: sidue which is left over afer payment of 


a} 


mentioned. 
however, for. thé’ sake of 
argument that he had done so and there 
was a disposition of the residue under the 
Will, it appears to me that the provisions 
which are contained in the 5th clanse would 
be ineffective both on the ground of repug- 
nancy to a gift made and on the ground 
of uncertainty. For, according to the pro- 
visions to which I have referred, the divi- 
sion is not to be made until certain events 
happen stich as themarriageof the testator’s 


daughter and actual earning of the liveli- 


hood bn the sons. . These events might 
either not take place at all or be indefinitely 
postponed. Upon a reading.of.the whole 
I will come to the conclusion that the resi- 
due after paying of the legacies menticned 
has rot been.dispcsed cf. That being the 
case. the cbvicus result, end cne which is 
admitted by the respondent, is this: No 
restiction ef this kind in tke Will can affect 
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the .undispósed of property which goes 
as-in the case of intestacy to. the sons as 


heirs of their father. I hold, therefore, 
that the résidüe after payrerit of the lega- 


cies. ahd- expenses mentioned in the Will, 


go, as in the case of intestacy, to the four 
sons of the deceased: that is to say, the three 
plaintiffs and defendant No. 2 in equal 


shares and they are entitled to have such. 


equál shares, allotted to them in this suit. 
The last and the only question remaining, 
therefore, is. what is the residue to which 
the plaintiffs and defendant No. 2 are 
entitled. Dor this purpose it is necessary 


that the ‘administration of the éstate should ` 


continue. It apears to me that the Judge 
is right when he says that the plaintiffs 
took hasty action in coming to Court within 
four months only-of the grant of the Probate. 
Under the law the executors -are givén 
six months to file inventory and one year 
to file. accounts. It is no doubt the 
law that a suit for administration may be’ 
instituted before 

of these periods, estate 


otherwise an 


might be irreparably wasted or damaged. If- 


an administration suit is -brought before 
the expiry of the periods there must be 
some- good ground. But no such ground 
appears here. In the present case certain 
charges of maladministration were made as 
regards certain properties. But we have 
the statement made in the cross-examination 
of Phanindra after seeing the four War 
Bóüds- purchased by the executors and- 
produced before him in the cross-examina- 
tion that he did not press the charge of 
any maladiministration in respect of Govern- 
merit papers and debentures, etc.- Then 
he said he pressed the charge as the afore- 
said four bonds ought to have been pur- 
chased in the names of them all. The 
estate is a- comparatively small one, con- 
sisting largely‘ of Government Securities- 
and deberitüres and security has been given 
to the extent of Rs. 5,000 by the executors. 
I-think it is necessary that the administra- 
tion which has been held up by reason of 
the action of the appellants must conti- 
nue for the purpose of ascertaining the 
amount of.the residue. I do not think 
that, in the circümstances: of this case, we 
should. take the administration out of the 
hands of the executor and executrix. 
“The Jearned Judge las come to the con- 


qt ` 
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the expiry of: either ` 
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clusion that the claim for accounts and for 
partition is premature. In setting aside 


his order on this point it is not necessary - 
‘to consider whether or not the suit was 
It could only be held that the. 


competent. 
suit is premature if it is established that the 
suit is wholly incompetent as distinguished 
from a suit which is 
for which the plaintiff is liable to be mulcted 
in the costs. I think it is not necessary to 
discuss this question any further, because 
the parties are agreed as regards the course 
which should be taken, namely, that there 
should be a preliminary decree for adminis- 


tration, but that the actual  adminis- 
tration should remain in the hands of 
the executor and the executrix and 


should be carried -on under the direc- 
tion of the Court to which both paities 
have liberty to apply. The executors 
have already filed accounts up to the 7th 
September Zog," They will complete the 
accounts up to date and file them in Court 
within three months of the date of the return 
of the record by this Court. The appellants 


will then be given a liberty to examine - 
these accounts and take such objection 
thereto as they may be advised, the learned: 


Judge fixing the time within which such 
objection should be "made. ` When this 
account has been ` filed and objéctions 
have been taken he’ will consider and ad. 


judge upon the account rendered and the 


objections. The learned Judge may, if 
he thinks necessary, appoint a 'Commis- 
sioner to enable him to come to a deci- 
sion as regards the accuracy of this account. 
The appointment of a Commissioner is 
a matter to be determined by the nature 


of the objectiong and their number.. The 
matter js left to the Judge’s discretion. ` 


If he so chooses, he can himself determine 
thé accuracy of the accounts. The prop- 
erties ‘must be sold for thé püipose of 
administration of the estate and payment 


of the legacies, and final decree will then. 


be made for the payment ‘of the residue, 
if^any, to the  parties- entitled to it 
under this judgment. 

It was represented to us at the conclu- 


sion of the argument that. the esate might. 


hastily brought ` 


-— 


suffer if the securities held by the execu- 


tots be Sold at once having regard to the 
great  depriciation' ` of securities at the 
present. times: It is, suggested .that the. 


A 
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sale of such papers might be deferred. 
But no order can be made on such applica- 
tion without the consent of the persons 
entitled to the legacies and the residue. 
Itis open to them to come to an arrange- 
ment by consent and then apply to the Court 
for such an order or after payment of the 
lesser legacies the parties may come to some 
agreement between themselves as regards 
the larger sums involved, but this is a 
matter of consent. If there be consent the 
matter should be mentioned to the Court 
for its approval. 

I have been invited to make a declara- 
tion as regards the right of the widow 
as to residence. We say nothing on this 
point now which affects any right which 
the widow may possess. 

The conclusion, therefore, is that the 
decree. of the Subordinate Judge must be 
set aside and a preliminary decree for 
administration be made in the terms of 
the judgment. 

As tegards the costs of the appeal each 
party will bear his own costs, order as re- 
gards the costs of the First Court will de- 
pend upon the result of the examination 
of the acconts. If the accounts aré sub- 
stantially correct the plaintiffs will pay 
the costs of the defendants in the Court of 
first instnce. On the other hand if 
they are not substantially correct the 
defendants must pay such costs to the 
plaintiffs. 

Cuming, J.—I agree. 


N. E. Decree set aside. 


MADRAS BIGH COURT. e 
Crvir. APPEAL No. 108 orirg2o. 
October 13, 1921. 

Přesent:—Mr. Justice Spencer and Mr. 

Justice Ramesam. 
TALIKONDA LAKSHMINARASIMHAM 

—-APPELLANT 

VEVYSUS 

TALIKONDA VENKATARATNAVAMMA 

— RESPONDENT. 

Inam Mie deed— Fresh title—Madras Inams 
Act (VIII of 1869)— Estoppel— Person inducing 
Revenue Authorities. to issue patta in his name 
and another's, whether can object io latter's tiile. 


An Inam title-deed is not ee as to ‘the 
persons in whose favour enfranchisement is to 
operate, neither does it create a fresh title where 
none existed before. 

Venkata Jagannadha v. Veerabhadrayya, 61 Ind. 
Cas. 667; 481. A. 244344 M. 643541 M. L. J. 1; 
34 C. L. J. m ow W. 59; (1921) M. W. N. 401; 
30 M. L. T. 1 6 C. W. N. 302; (1922) A. I. R. 
(P. C.) 96 (P. WA distinguished. 

Per Ramesam, J.—A person who induces the 
Revenue Authorities to issue a patta in the joint 
names of himself and another is estopped from 
afterwards contending that that other Bee no 
title. [p. 644, col. 2.] 


Appeal and memorandum of objections 
against the decree of the Court of the Tem- . 
porary Sub-Judge, Vizagapatam, in Original. 
Suit No. 40 of 1917. : 

Messrs. P. Narayanamoorthy and Y. 
Suryanarayana, ior the Appellant. 

Mr. A. Krishnaswamy Atyar, for the. 
Respondent. 


JUDGMENT. 

Spencer, J.—This suit was brought for 
partition of certain lands lying in the. 
village of Narava Rayapurajupeta com- 
monly known as Narava in the District. 
of Vizagapatam. The appeal relates to B 
Schedule properties which were formerly 
karnam Service Inam lands enfranchised . 
in 1911. The objection memorandum re- 
lates to C and F Schedule . properties 
which are Darmilla Inams and a house. 

The plaintiff is the widow of one .Ti- 
rupathiraju. The last office-holder Tati- 
konda Padayya died on 17th March 1902 
(as it appears from Exhibit E) and  Tiru- 
pathiraju was registered as a karnam with 
Talikonda Venkata Hanumayya as his 
deputy. The defendant is the adopted son 


. of the said Venkata Hanumayya who was 


the eldest son of Lakhshminarsu, the father. 
of Venkata Hanumayya and Paddayya. 
The Subordinate Judge gave a decree 
for the plaintiff for partition of the suit-. 
properties on the strength of the title-deed 
which was issued in the names of the de- 
fendant and the plaintiff and also on the. 
strength of an agreement, Exhibit B, by 
which the parties compromised their 
disputes and agreed to have the title-deed 
issued in the names of both persons. 
For the appellant it is argued that the 
plaintiff being a female was not qualified 
to hold the office of a karnam.[see section 
IO (1) (a) of Act II of 1894] and that she 
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could never have been appointed to the 
office. The enfranchisement proceedings 
commenced in 1902 as seem from Exhibit 
I, and culminated in the Gazette, Notifica- 
tion of rst April rgrr. At the date when 
the enfranchisement commenced Tiru- 
pathi Raju was a minor and was not quali- 
fied to hold office until he attained majot- 
ity and was found fit by the Revenue Offi- 
cers (see section r3 of the Madras Act II 
of 1894). At the date of the Notification 
Tirupathi Raju was not alive and any spes 
or expectant right that might have exist- 
ed in his favour of succeeding to the office 
had become extinct. 'Thus, up to the date 
of enfranchisement, itis argued that the 
right to the office vested in the defendant 
and neither the plaintiff nor her husband 
could have any title to a share in the lands 
which formed the emoluments of the Kar- 
nams office. For this position Mr. Narta- 
yanamoorthy relied on the Privy Council 
decision in Venkata Jagannadha v. Veera- 
bhadrayya (1). 

In reply, Mr. Krishnaswamy Aiyar relied 
on an observation occuring at page 652 of 
that judgment which was to the effect that 


Government had power at the time of 
enfranchisement to deal with the enfran-. 


chised lands as they pleased, and he argued 
that as the Privy .Council at pages 654 and 
655 held that the law laid down as to Pok- 


gars was not applicable to the case of Inams 


and as in the case of Poligars no fresh title is 
created when the  Pohgars are relieved 
of their military duties, the converse must 
apply and a title is created in the case 
of Inams by reason of enfranchisement 
in favour of the title-deed holders. On this 
point I am of opinion that the language of 
their Lordships should not be strained too 
far as to make it apply to circumstances 
which were not before them. To say 
that Inam title-deeds created a title 
where no title existed before would 
be to diiregard the provisions of Madras 
Act VIII of 1869, which expressly state that 
' nothing contained in any title-deed shall 
be deemed to define, limit, infringe, or 
destroy the rights of any description of 


DI 6x Ind. Cas. 667; 48 I. A. 244 ;44 M. 643; 
At M. L. L. 15; 34 C. L. J. 16;14 L. W. 59;(1921) 
M. W. N. 401 j30 M. L. T.-14; 26 C. W. N. 302; 
(1922) A. I. R. (P. C) 96 (P. C). 
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holders or occupiers of the lands from which 
any Inam is derived" or '' affect the interest 
of any person other than the Inam holder 
named in the title-deed, and nothing con- 
tained in the Madras Act IV of 1862 or in 
Madras Act IV of 1866 shall be deemed to 
confer on any Inam holder any right to land 
which he would not otherwise possess.” 
Act IV of 1862 and Act IV of 1866 provide 
that the  title-deed granted by Go- 
vernment should be deemed sufficient proof 
of the enfranchisement, that is, of the fact 
that the Imam was enfranchised. Act VIII . 
of 1869 clearly provides that no independent 
title is created in consequence of a grant 
of title-deeds. The title-deed in this case 
is Exhibit II. It was issued in the names 
of Lakshminarsu and Tirupathi Raju. . In 
the original the name of Tirupathi Raju 
is scored out, and the name of Venkatarat- 
nayamma, that is, the plaintiff is inserted in 
its place under the initials of the District 
Collector. The Board's Standing Order LII 
directs that Collectors should make no 
change whatever in the title-deed but hand 
it over exactly as received to the heirs 
of the deceased in cases where the holder of 
an enfranchised Imam dies before deliverv to 
him of the title-deed. This injuction does 
not seem to have been strictly observed 
in this instance. But the matter is of no 
consequence. Whetherthe title-deed was in 
the name of Tirupathi Raju or in the name 
of Venkataratanavamma, it can confer no 
right against the other title-deed holder 
Lakshminarsu in defeasance of such rights 
as existed in him already. The plaintiff's. 
case is that, if the enfranchisement took 
effect in r9o6, Tirupathiraju was the holder 
or grantee along” with the defendaat and 
his interests descended to the plaintiff as 
his. heir ` but, if the enfranchisement took. 
effect in I9rr, then the title deed is in the 
plaintiff name and effect must be given 
to the terms of the grant. In my opinion, 
no title arises out of the issue of this title 
deed that was not already inherent iu the 
plaintiff or her husband. 

On the second point, which relates to the 
title of the plaintiff to succeed on the 
agreement of Exhibit B, I consider that the 
lower Court's judgment must be supported. 
The . Subordinate Judge found that 
Exhibit B was a fair and equitable compro- 
mise of a bona fide dispute and that, although ` 
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at the trial both parties attenipted to with- 
draw from the position fixed by this settle- 
ment, it was binding upon them. It 
was suggested that there was no consideta- 


tion for this settlement and that there 


sHould have been a registered deed for the 
surrender of the B Schedue properties by the 


defendant, Exhibit B being only an agree- ` 


ment to reliuquish. I consider that tue 
sürrénder of tights- in C Schedule prop- 
erties was süflicieht consideration for tbe 
acquisition 
. erties 


had 1o be executed in order to enforce 
the agreement. | | 
I have given’ for upliolding the family 
settlement- embodied: in Exhibit D, the 


4 


memorandum. of objections whicli relates, 
except ` 


to C Schedtile' properties must fail, 
. (x) ds to item 8 on which 1t 15 conceded 
on bcth sides that the plaintiff 1s entitled 
toa half'share: the Judge being mistaken, 
in saying. that the plaintiff surrendered 
her claim to it under Exhibit B and (2) 


as to the item,in F Schedule which is a house ` 
to half of which plaintiff is entitled without. 


furtker partition. ' | l - 3 

Another claim was advanced in-the argu- 

ments zs to future. mesne Droits: on the 

áth item of B dule. ` 

was taken in the objéction. memorandum 
.it cannot be admitted. 


On fhe qüestion of costs, I think that. 


thé lower’ Court'exercised ‘a fair discretion 
in. ordering each party to bear their own 
costs; The resulf is that the appeal and 
the menidrandum of objections will each 
be dismissed with costs, except as regards 
item No. H of C Schedule ‘and the house in 
F Schedule in respect of which items the 
lower Court's decree will be amended in 
the manner indicated above. ` 
-^Raàmésam,jJ.—1 agree. The judgment of 
theit ‘Lordships of the Privy Council in 
Venkaia Jagannadha v. Veerabhadrayya (x) 
cannot be used as an authority for the pro- 
position that the Fam title-deed is conclusive 
as to the persons in whose favour eníran- 
chisement: ig to operate. . In that case 
there was no conflict between the title of 
an office-holder ard the title of a person: 
other thari” the office-holder claiming on 
thé ‘ground’ that ‘he: was named in the 


titlecdeed: ip that case having been issued 


to the 


of sights in B Schedule prop- 
by the plaintiff and that Exhibit: 
B being registered no further document: 


For the same. reasons that. 


Schedule. As nc ground 


office-holder. Having: regard to^ 
Madras Act VIII of 1869, and the tenor, 


- of the Jnam rules according to which en-^ 


franchisement ‘should be in favour of the- 
Inam-holder, I think it is open to an aggriev-- 
ed party to show that a name or names; 
were added in the deed by mistake. If.the: 
matter ended there, this case would have 
to be decided in favour of the appellant, 
but in this case not only. no such mistake: 
was pleaded by the defendants but, ‘on the > 
other hand, the” defendant expressly ad- 
mitted in paragraph 44 of the written: 
statement that.the title-deed was. issued: 
because of the agreement dated. .2nd 
December 1907. I cannot accept Mr. 
Narayanamoorthi's argument that Exhibit 
B was abandoned by both parties. 'The 
plaintiff in paragraph o attacked it only in. 
so far as it prejudicially affected her vested: 
rights. ‘his paragraph cannot be construed 

to mean that she would not rely on it, when 

the document supports her. Nor is there 

anything in paragraph 4 of.the written: 
statement to show that the defendant does 

not rely on it. “All that he says in it is, 
that the. enfranchisement having beer 
effected in rgir, the title-deed was. void 
and of no effect. It is clear from the Sub- 
ordinate Judge’s judgment, pages^ 44 to 
46, that thé binding nature of Exhibit. B: 
was argüed before him and was considered: 
by him and I do not find any ground taken. 
by Mr. Narayanamoorthy for attacking 
this finding. The defendant having in» 
duced the Revenue Authorities.: to. issue 
a patia in the name of both the .plaintiff. 
and himself, he is estopped from now con- 
tending that the plaintiff has no title. 

‘I have nothing to add te the rest of my. 

learned brothers judgment. - 2 

. Appeal and memo of objections dis~ 

missed. Tos "TT 


odified, -' 


e us 
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1 ', - MADRAS. HIGH COURT. 
CIVIL APPEALS, Nos.: 128 AND 168 OF 1920. 
. December 7, 192r. 
Present: Mr Justice. Spencer and 
Mr. Justice Ramesam. o. 
, THINA SHANMUGHA MOOPPANAR. 
—-DEFENDANT-—APPELLANT 
E. ET ki 
MONA CHUNA NANA. SUBBAVYA 
MOOPANAR AND .ANOTHER— 
PLAINTET No. 2 AND ADDITIONAL 
© RESPONDENT— RESPONDENTS. 
,, Civil. Procedure Code (Act V of 1908), s. 99, 
'O. I, rr. 8,9— Paviies to suit— Trustees, whether 
must all join — Non-joinder— Proceditre. 
. If several persons have a joint right of action, 
All must join in suing. If any of them will not 
come in as plaintiffs they. must be added 
as defendants. [p. 646, col. r.] : 

Co-trustees form-as it were one collective trus- 
tee and must exercise the powers of their office 
in their joint capacity and cannot act separately. 
[p. 646, col. r.]. < 
` (Case-law discussed.) 

A suit for recovery of possession by some only 
of several trustees without making the, others 
parties to the suit is‘liable to be dismissed. Co 
649, col. 1.] ; ` 
But it is a matter for the, Court’s discretion 
whether it will allow parties to be added at a late 
stage either in the suit or in appeal. [p. 647, col. f] 
:. Kumban v. Moorthi, 7 Ind. Cas 422; 34 M. 406; 
(1910) M. W. N. 359;8 M. I. T. 268 ;20 M. L. J. 
951 ; Koktlasari Dasi v. Mohunt ' Rudranand Gos- 
wami, 5 C. L. J. 527; Rajendronath Dutt v. Shaikh 
Mahomed Lal, 8C. 42; 81. A. 135; 4 Sar. P. C. J.254; 
5 Ind. Tur. 548 ;4 Ind. Dec. (N.s) 27 (P. C.), relied on. 

Kattusheri Pishareth Kanna — Pisharody, v. 

Vallotil Manakel Narayanan Somavajipad, 3 M. 
234; 1 Ind. Cas, (N s.) 718, Narayanan Chettiar 
v. Lakshmanan Chettiay 29 Ind. Cas. 1; 39 M. 
456; 28 M. IL. J. 571, distinguished. 

Mahabala Bhatia v. Kunhanna Bhatia, 21 M. 
373 ;8 M. L. J. 139 ;7 Ind. Dec. (N. $.) 620, referred 

ea 


` Per Ramesam, J.—Order I, r. 9 of the Civil 
Procedure Code enacts a rule of procedure and 
does not affect rules of substantive law, e.g.. that 
all trustees must act together. [p. 647, col 2.] 
In section 99 of the Civil Procedure Code the 
word *'mis-joinder'.does not include ‘non-joinder’. 
(p. 648, col. ri, ; 
_ Procedure on objection to non-joinder of parties 
explained, ` " 


_ Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Tinnevellv, in Original Suit No. 6 of 1919 
dated 3rd December 1919. 
'' Messrs. T. R. Venkatarama Sasirt and 
. M. S. Vatdyanatha Atyay. for the Appellant. 
. Messrs...T. R..Ramachandra -Atyar and 
` R. Srimvasa -Asyangar, for therRespondents. 
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Spencer, J.—The two plaintiffs“ brought 
this suit (Original Suit No. 6 of rgt9) to 
recover properties forming the endowments 
attached to a temple. © = ^ - 

They based their claim for possession 
upon their rights as trustees in sole manage- 
ment of the trust. The lower Court found 
that the first plaintiff had no right to- call 
himself a trustee, and although it found 
that tbe trust was vested in one other per- 
son besides the second plaintiff, namely, 
iu Pappayya alias Subbayya, who; was 
not made a. party to the suit; it gave the 
second plaintiff a decree for ejecting the - 
defendant. Itis argued in appeal that the 
suit was bad for non-joinder of Papayya 
and should have been dismissed. ` : 

Under the originaltrust deed, (Exhibit 

A), five trustees wére appointed: and their 
names were: I, Ramalinga Moopanar;*2 
Nallamuthu Moopanar, 3 Veerabhagu -Moo- 
panar, 4 Chokalinga Moopanar, 5 Subbayya 
“ahas Papayya Moopanar and it was’ pro- 
vided that on the: death of ang" trustees, 
‘his eldest male son was to carry oa the 
trust provided that he was willing.ani com- 
`: petent, or failing him, a competent and 
willing member of the same family might 
be appointed by the surviving trustees 
or failing such a’ person, then any ‘un- 
obiectionable person from the sama com- 
munity. ; 

Of the above 5 trasteas, No. 5 droppet 
out, Nos. 1,2 and 4 died and the plaintiff 
alleged in his plaint that No. 3 never accept- 
ed office and that his place was vacant. 
The second plaintiff is the son of No. 2 
and the first plaintiff claimed to bs a tris- 
tee as nephew ot No. 4 who died issuless, 
but there was not found to be any record of 
fist plaintiff's appcintment and the Sub- 
ordinate. Judge consequently refused to 

“make a decree in his favour. No, rleft a 
‘son, Árumuga Moopanar, whoby Will ap- 
pointed the defendant Shanmuga Moopaaar, 
"manager of the trust; properties: - Arumuga 
Moopanar left a minor son: Subbayya alias 
Pappayya Moopanar whose guardian de. 
fendant was and wo has since attained 
majority. It is owing to the non-joinder of 
this grandson of Ramalinga Moopanar that 
“the suit is argued to be incompetetit. ‘The 
Subordinate Judge conceded thatthe failure 
.to add . this person atleast.as a- defend. 


D 
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. been made a party to this suit. 
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ant was a, point to be considered, but 
he got over the difficulty by saying that 
Papayya had not cared to come forward 
to press his claimsand that as the defendant 
was a mere trespasser in the eye of the law, 
it was for the interest of the institution 
that the suit should not be dismissed. 
Accordingly, he pronounced judgment in 
favour of the second plaintiff alone, observing 
that he would hold the decree for the bene- 
fit of all the trustees. 

There is no question to my mind that 
Papayya alias Subbayya ought to have 
The only 
question is, whether the second plaintiff 
should be allowed at this stage to amend his 
plaint and to bring Papayyaon the record 
as a defendant if he will not join him as a 
plaintiff or whether the suit should be dis- 
missed. It is not now contended that 
Papayya is not a trustee, the lower 
Court’s finding that he was never really 
removed from office, being allowed to go 
unchallenged in appeal. 

The general rule is, thatif several persons 
have a joint right of action all must join 
in suing. If any of them will not come in 
as plaintiff, they must beadded as defend- 
ants. 

O. I, r. 8, Civil Procedure Code, which 
provides for representative suits, and sec- 
tion 14 of Act XX of 1863 which pro- 
vides for worshippers, who have got the sanc- 
tion of the District Court, singly institut- 
ing suits against trustees or managers 
of religious institutions for misfeasance 
or neglect of duty form exceptions to 
this general rule. 

Other exceptions are that, under section 
9I of the Transfer of Property Act, any per- 
son interested or having a charge oyer 
property may bring a suit for redemption 
of a mortgage and that a tenant-in-common 
may sue a wrong-doer upon a tort without 
joining other injured persons [See Mahabala 


.Bhatta v. Kunhanna Bhatia (1.] But co-trus- 


tees stand ‘upon a higher. footing even than 
joint owners and joint contractees as re- 


¿gard .indivisibility. of interest. All form 
as if it were one collective trustee 


:. and 
they must exercise the powers of their office 


in. their joint capacity and they cannot act 


(1) Mir. M. 373; 8 M. L., J. 130; 7 Ind. Dec, 


vision in O. I, r 9 


separately, Vide Koktlasari Dasi v. Mohunt 
Rudranand Goswami (2). ‘As their interests 
aie joint and indivisible, it was pointed out 
in Kumban v. Moorthi (3) that it is not com- 
petent to some of the trustees or even the 
majority to institute a suit without mutual 
consultation and after the majority have 
signified their will. As that was a suit .for 
redemption it was finally held that the Court 
was not bound to dismiss it on account of 
the plaintifi’s failure to consult his co- 
trustees or to make them co-plaintiffs. 
In Rajendronath Dutt v. Shaikh Mahomed 
Lal (4) where three out of four joint shebaits 
omitted to join the fourth shebatt in their suit 
to recover  alienated property,the Privy 
Council thought that the proper course 
was to dismiss the suit; the reason for so 
doing being that in the opinion of their 
Lordships those plaintiffs were acting from 
motives personal to themselves and sought 
to recover the property for their own benefit 
alone. In Kokilasari Dasi v. Mohunt 
Rudranand Goswami (2) it would have been 
necessary to amend the plaint so as to con- 
vert a suit for ejectment and mesne profits 
inconsistent with redemption into a suit for 
redemption and the learned Judges refused 
to give leave to the plaintiff to do that and 
dismissed the suit. In Kattushert Pishareth 
Kanna Pisharody v. Vallohi Manakel 
Narayanan Somayajipad (5) the other mem- 
bers were added and the scit was returned 
to the Court of first instance for the amend- 
ment of the plaint as such an indulgence 
appeared to be warranted by the previous 
conduct of the parties. In Narayanan 
Chettiar v. Lakshmanan Chettiar (6) the 
co-trustees were joined as defendants as 
their title was admitted by the plaintiffs 
at the trial before a decree was passed in 
favour of all the trustees. In the case 
before us no petition to add Papayya was 
brought to the notice of the Subordinate 
Judge, till after he had pronounced 
judgment. 

It seems to me. that, apart from the pro- 
no. „suit shall be 

& /5 C. L. J. 527. 

(3) 7 Ind. Cas. 422 ; 34 M. 406; nu M. W. N. 
359;8 M. L. T. 208 ;20 M. L. J.9 

(4) 8 C. 425,8 I. A. iae P oF J- 254% 
5 Ind. Jur. 548 ; 4 In. Dec. (N.S) 27 (P. C.) 

(ei 3M.234; 1 Ind. Des. (N. S.) 718. 

(6) 29 Ind. Cas. 1; 39 M. 456; 28 M. L. J. 571. 
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defeated by reason of the mis-joinder or 
non-joinder of parties, which isa rule of 
procedure, it is a matter for the Court's 
discretion whether it will allow parties 
to be added at a late stage, as in appeal 


when to do so will necessitate an amend- . 


^ 


ment of the plaint and owing to the charact- 
er cf the suit being changed, a recasting 
of the issues for the determination of the 
new questions of fact that must arise out 
of the amendment. Now, this appeal having 
been adjourned to enable the respondent 


to ascertain if Papayya is willing to join ' 


in the prosecution of respondent’s claim, 
Pappaya has appeared by Vakil before us 
and expressed his unwillingness to be 
made a plaintiff. We have alsoa petition 
from one Arunachala Moopanar who says 
he is the son of Veerabhagu Moopanar, the 
third trustee, and denies the assertion in the 
plaint that his father did not accept office. 

Although it is open to us to dismiss the 
suit, we have the interest of the institution 
to consider, and, therefore, I think that the 
proper course, and the course we should take 
in the proper exercise of our discretion 
in these circumstances, is to set aside 
the lower Court’s decree, to direct that 
Papayya and Arunachalla Moopanar be 
added as defendants and to send the case 
back to the Court of first instance 
to be re-tried after receiving the written 
statements of the newly added defendants 
and after recasting the issues in such a 
manner as may be necessary. The appel- 
lants costs in this appeal (Appeal No. 128 
of 1920) will be paid by the first respondent 
and the first respondent will bear 
his own costs in the appeal. ‘The 
appellants’ costs in the lower Court upto date 
will be paid by the first respondent and 
will be provided for in the revised decree. 
The memorandum of objections is dis- 
missed without costs. 

This disposes also of Appeal No. 168 
of 1920. The costs of the appellant and 
first and second respondents in this appeal 
will abide, follow the result and be pro- 
vided for in the revised decree. 

Appeliants in the two appeals are entitled 
to the refund of stamp duty on their 
appeals. 

Ramesam, J,—I concur; but I wish to 
add afew words with reference to a conten- 
tion of Mr. Ramachandra Aiyer, the learned 


Vakil, for the respondent. He argued that 
whatever may be the law as to the joinder 
of trustees, the appeal can now proceed 
without Papayya and he relied on (7) 
O. I, r. 9 and (2) section 99 of the Civil 
Procedure Code. 

(L.) So far as O. I, r. 9 is concerned, I 
think, it enacts a rule of procedure and it 
cannot affect rules of substantive law (such 
as, for example, the rule of Hindu Law, 
that all the members of a joint family 
must be parties to a suit for the parti- 
tion and the rule of the law of trusts that 
all the trustees. must act together). It 
means that, however much it may be con- 
venient or desirable to add parties, the suit 
need not be dismissed, if it is possible to 
deal with the matter in controversy so far 
as regards the rights and interests of the 
parties actually before it. It cannot effect 
any rule of substantive law that the suit 
cannot proceed without other parties. The 
observations in ‘Mahabala Bhatia v. Kun- 
hanna Bhatia (I) are also relied on. They 
only show that the absent party can be 
added and the suit can proceed after such 
addition. In this sense, it is true that the 
suit need not be dismissed, but it does not 
follow from them that the suit can proceed 
without the necessary parties. 

2. As to section 99, Civil Procedure Code, 
the case in Ekkanatha Eachara v. Manakkat 


Vasunni Elaya (7) is relied on. With all 


deference to the learned Judges, I am 
unable to agree with the observations 
on this section. in that case. White, 


C. J., says: “It is contended that 
section 99 speaks only of mis-joindet of 
parties or cause$ of action. But it has bsen 
held by this Court in Mahabala Bhatia 
ve Kunhanna Bhatia (i) for the purpose 
of construing the section to which the 
present section 99 corresponds that the 
word imis-joinder includes — non-joinder." 
Now, the section of the Old Code corres- 
ponding to section 99 of the present Code 
is section 578 which was never referred to 
or considered in Mahabala Bhatia v. Kun- 
hanna Bhatta (I). In that case it was 
said that the word ‘mis-joinder’ in section 


31 (of the old Code) included 'non-joinder' ' 


and to arrive at this conclusion, resort was 


(7) 5 Iad. Cas 774; 33 M. 4366 7 M. I, T. 
102; 20 M. L. J. 344. 
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had to O. XVI, r. 13 of the Supreme Court 
Rules (in its earlier form) and the decisiors 
thereon, a method of reasoning which is 
now unnecessary, seeing that the word 
“ non-joinder" is. now added in O. I 
I. Q, (corresponding to section 31 of the 


old Code). Not only does'it not follow that ` 
the word ‘mis-joinder’ in section 99 should. 


include 'non-joinder' but it is clear to me 
that it should not, seeing that the  Legisla- 
ture added the word ‘non-joinder’ to 
“mis-joinder’ iu O.I, r. 9 but omitted to do 


so in section g9. The languageof Krishna- - 


swamy Iyer, J.  ' Therefore, section 99 
of the present Code of Civil -Procedure 
would seem to be. sufficient to dispose of 
-that objection " is very indefinite. 


It seems to me that objections as to non- 
.ioinder,. if taken at the earliest opportunity, 
(0. I, r. 13).fall under two classes: 

- x, .If it isaksolutely necessary to have the 

absent paity, he ought to be added unless 
“the plaintiff refuses to add him, when the 
suit skould be dismissed. If the Trial 
`. Court errcneously proceeds with the suit, 
‘Mitkout following eitker of tkese courses, 
the objection can Le repeated in appeal 
Len, egein,.it may ke disposed of only 
in the akove said two ways. The present 
apreal falls under this heading. 


2. If it is not a case of imperative ne- 
cessily tut only a matter of convenience 
Or expeciency, eitker the absent party may 
. be added or the suit may be tried without 
. him (O. I,-r. 9). In such a case the objec- 
tion, if repeated in appeal, may be dealt 
with s puces 


I apiee with the order proposed by any 
- learned brother. 


A bheal allowed ; 
Case remanded, 


‘has 


. II of Sch. 


. Act. 


MADRAS HIGH COURT. : 
SECOND CIVIL APPEAL No, 893 OF 1922. 
May 3, 1922. 
Walter Schwabe, KT, 
Chief Justice. 
ABDUL KADIR SAHIB—DEFENDAN? 
& % —APPELLANT 
VEVSUS "T 
U. T. M, SOMASUNDARAM CHETTIAR 
— PLAINTIFF— RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Arts. 11, 
132— Civil Procedure Code (Act V of 1908), 


O. XXI, rr. 58, 63— Claim, refusal to investigate 
— Title suit — Limitation Morigage—- Sit to enforce 


Present-—Sir. 


morlgage against sale-proceeds of morigaged 
property— Limitation, 7 
Per Schwabe, C. ]., and Spencer, J., (Krisk' 


nan, J. Contra)—Where in execution of a 
money-decree, properties subject -to a mortgage 
are brought to sale and the mortgagee applies, 
on the date of the sale, that the proceeds'of the 
impending sale be held in Court deposit, and the 
Court dismisses the petition saying that the sale 
already been concluded, there is no order 
on a claim BING. within the meaning of Art. 
I to the Limitation Act or of O. XXI, 
r, 63 of the Civil. Procedure Ccde and a suit on the 
mortgage brought more than one year from tbe 
date of the order is not barred. 


Venkalavatnam vw. Ranganayakamma, 48 Ind. 
Cas. 270; 41 M. 985; 8 L. W. 292 ; 24 M. L. T. 197; 
(1918) M. W. N. 599;35 M. L. J. 335, distingu- 
ished. 

(Case-law discussed.) 

Where . property which represents the 


Security of a mortgage has been converted into 


money, the Article applicable to a suit on the mort- 
gage is Art, 132 of Sch.Itothe Limitation Act 


. under which the plaintiff hes.twelve years to follow 


up the proceeds in the hards of the defendant. 
[p. 650, col. 2.] 

Barhamdco Prasad v. Tirahan, 21 Ind Cas. 
961541 C. 654; 15 M. L. T. 62; ; (1914) M. W. N. 
38; 12 A. L. T 82;18 C. WON. 345519 C. L. J. 
132 ;16 Bom.L. R. 89 ;26 M. L. J. 243; 41 I. A. 45 
(P. C). relied on. 


wë 


Per Spencer, J.—If on a claim being preferred 


. the Court neither proceeds to investigate it nor 


dismisses it under the proviso to r. 58 of 
O. XXI of the Civil Procedure Code, the order 
which it passes is.not an order against the claimant 
and does not cause limitation to run against him 
under Art. xr of Sch. I to the Tamitatici 
[p. 649, col. a 

Second appeal against a decree of the 
District Court, Madura, in Appeal . Suit 


|: No. 331 of 1979, preferred against a decree 


of the Court of Principal District Munsif, 
Madura, in S ginal Suit NG, 571 of 
1917 


"me a e 


“to be in 


Nol, LXX) 


and Krishnan, JJ.) 

. Mr. K. V. Krishnaswam Atyar, for. the 
Appellant. |. | i Zu 
"^. Mr. K, Bhashyani Atyangar, for, the 
Respondent. ` ` 


. ORDER OF REFERENCE TO A THIRD. 
uM JUDGE. ` < 

Spencer, J.—The respondent brought 
this suit to enforce the terms of a simple 
mortgage against a person whom he alleged 
possession of thc proceeds 
of the property secured to him under his 
mortgage. 

The question to be decided in the second 
appeal is, whether the suit is time-barred 
by reason of Art. rr of the First Schedule 
of the Limitation Act, or otherwise. By Art. 
II a person who prefers a claim or makes 
an objection to the attachment of prop- 
erty attached in execution of a decree 
must, if an order is passed under the 
Code of Civil Procedure against him after 
investigation of his claim, institute a ‘suit 
under O. XXI, r. 603 within. one year to 
establish the right which he claims to the 
‘property in dispute. If the Court declines 
to investigate the claim on the ground 
that it has been designedly or unnects- 
sarily delayed and dismisses it under the 
proviso to O. XXI, r. 58, the claimant still 
has only one year to institute his suit. 
That is the effect of the Full Bench. de- 
cision in, Venkataratnam v. Ranganaya- 
kamma (1i) The  respondent's father 
‘on 20th and 21st November 1913 put 
in two petitions in thé District Munsif’s 
Court which was executing the appellant’s 
money-decree by sale of a tin-shed stand- 
ing on the property mortgaged to the peti- 
.tioner. In one he asked that the sale-pro- 
‘ceeds of the tin-sheets should be kept in 
Court deposit and in the other he asked 
that, the moveable properties belonging 
‘to the judgment-debtor should be ordered 
‘not to be removed pending further or- 
ders of the Court. The Court’s order 
on. the first was that the sale had been 
already concluded and the :decree-holder, 
‘who purchased the article sold, had, set 


; (1) : 48 Ind. Cas. 270; 41 M, 685; 8 LW. 292; 
"24 e I, M. W. N..599 ; 35 M. L. J. 


8 
. T. 197 ; (1918) 
B.) 
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off the. amount against, kis- decree. - The 
order ori the second petition was, that. the 
inoveables had been already handed over. 
Both petitions were dismissed, .. ^. 
Now, both applications must be taken 
to have been made on the strength of.the 
respondent's mortgage right, as.the exist- 
ence of the simple mortgage in favour ol 
petitioner’s agent is mentioned in each case 
in the petition or in the accompanying 
affidavit. But there was no prayer to have 
the mortgage right investigated, and the 
Court seems to have  considereed ‘it 
unnecessary to investigate. it. The 
orders on the petitions indicate that ths 
Court declined to adjudicate upon the peti- 
tioner’s claim. ‘There is no doubt that the 
principal reason that influenced the Court 
in dismissing the petitions was that it was 
too late to interfere after the property 
had ceased to be om -custodia -legis . But 
this is not the same thing as saying that the 


Court considered that the claim or objection 


had been designedly or unnecessarily de- 
layed. It dismissed the petitions as there 
was no óbject in. keeping them pending. 
It did not expressly staté that they were 
dismissed for delay under the proviso to 
O. XAI, r. 58, nor havé the orders been 
understood as passed under that proviso in 
the District Munsif's Court where they 
were passed. 4 l 

Seeing that r. 58 lays down that the 
Court to which a claim or objection is 
made "shell proceed to investigate "' it 
unless it acts under the proviso, it may hc 
hid that it is the duty of the Court to go 
into every claim that is not dismissed for 
intentional or unnecessary.. delay. - That, 
in fact, was the View «f Wallis, C. T.; in Rama- 
swami Chettiar wv. Mallappa Reddiay (2). 
Et follows that if a Court does not tak- 
either of these two alternative -ccurse:, 
the order that it passes is not an order 
against the claimant and does not cause 
limitation to run against him. ` 

The decision in Muqsamt Reddi v. Aru- 
nachala Reddi (3) Koyyana Chittemma v. 
Doosy Govaranuna (4) and Sarala Subba Rau 


(3) 59 Ind. Cas. 947 ; 39, M. L. J. 350 at p.315 
(1920) M. W. N. 572 ;. 28.M;, L. T, 176; 43 M, 7621 
I2 I. W.475 (PF. B. "^". " as 

. I8 M.. 265,6 Ind, Dec. 


in 


; : 2 cte d 
. (3). 19 M. (N; 8.) 534.” 0 2. 
a 29 Maas të M. Le ji A d 
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v. Kamsala Timmayya (5), laid down that 
there must be an investigation into the merits 
of the claim to make the one year’s period 
of limitation applicable, were passed under 


the Code of Civil Procedure of 1882 and 


may not be considered as altogether good 
law under the altered language of the pre- 
sent Code according to the interpretation 
placed upon it in the Full Bench decision 
in Venkatarainam v. | Ranganayakamma 
(i). The decision of Mr. Justice Greaves 
in Panchu Muchi v. Bhuto Macht (6) that 
Art, xx has no application to a consent order 
made without investigation of the claim 
conflicts with the judgmentof a Bench of 
this Court in Venkatarama Aiyar v. Naraya- 
na Aiyar (7) which expressed an opinion 
that even an order passed with the consent 
of a claimant might, nevertheless, be against 
him. 

But the decisions in Ponaka  Balarama 
Reddi v. Hazi Mahomed Abdul Aziz 
(8, Second Appeal No. 1986 of 1916, 
Ayya Pattar v.  Attupurath Manakkal 

and Lakshmi Ammal vw. Kadire- 
san Chettiar ((ro) are instances of orders 
being passed which did not distinctly 
negative claims made under O. XXI, 
r, 58 and this Court held in those cases 
that the claimant was not bound to 
institute a suit under r. 63 to have the 
order in question set aside. The two for- 
mere were decisions under the present Code 
of Civil Procedure and the two latter were 
subsequent to the Full Bench ruling in 
Venkataratnam v. Ranganayakamma — (1) 

Velu Padayachi v. Arumugam Pillai (x1) 
was a plain case of mortgage claim be- 
ing dismissed. under the proviso to r. 58 
as being too late owing to the claimant's 
. delay, and the same may be said of 
Lakshumanan Chettiar v. Parasivan Pillai 
(12) which it followed. 


(s) 31 M. 5; $7 M. L. J. 554; 3 M. L. T. 106. 
50 Ind. Cas. 649. 

S 28 Ind. Cas. 536; (1915) M. W. N. 237. 

ib 26 Ind. Cas. 532; 26 M. L. J. 499. 

io) 52 Ind. Cas. 938; (1919) M. W. N. 805. 

(xo) 63 Ind. Cas. 431; i L. W. 12; (1921) M. 
W. N. 495; 41 M. L. J: 198 

(ir) 56 Ind. GC d r1 L.W. 343; 38 M. L. 
J. 397; 27 M. L. T 

(12) 52 Ind. Cas. "ag 37 M. L. ^J 159; (roro) 
M. W. N. 653. - 


I am, therefore,of opinion that the present 
suit was not barred by Art. ix of the 
limitation Act. It is clear from the. Privy 
Council decision in Barhamdeo Prasad v. 
Tara chand (x3) , which dismissed an appeal 
against a Full Bench decision of the Cal- 
cultta High Court in Berhamdeo Pershad 
v. Tara Chand (14), that where property 
which represented the security for a mort- 
gage has been converted into money, the 
Article applicable to a suit upon the mort- 
gage is Art. 132 under which the plaintiff 
has 12 years to follow up the proceeds in 
the hands of the defendants. 

The present suit accordingly is in time 
and I consider that the second appeal 
should be dismiss d with costs. As 
my learned brother differs from me we 
refer, under section 98 of the Civil Proce- 
dure Code, the question of law whether 
the suit is barred by limitation for decision 
by a third Judge. 

Krishnan, J.—The question for decision 
in this second appeal is one of limitation. ` 
Plaintiff sues to recover the balance due 
to him on a simple mortgage-bond executed 
to him by one Lakshmanan Servai, from the 
defendant on the ground that one of the 
mortgaged properties, a ‘tin-shed’, was pul- 
led down by him and sold in Court-auction 
and the sale-proceeds were taken by 
him without recognising the mortgage on it. 
Defendant had obtained a decree for pos- 
session of the land on which the shed had 
been built by the Servai, after removal 
of the superstructure and also for payment 
of a certain sum of money. He obtained 
possession of the land after pulling down 
the shed and converting it into tin-sheets 
and attached the latter in execution of the 
money portion of his decree. He also seems 
to have obtained permission to bid at the 
auction and to set off his decree against the 
purchase-money. When the sale was 
about to take place, the plaintiffs father 
put in a petition to Court on the day of 
the sale and the point whether the plaintiff 
is or is not barred by limitation under . 
Art. 11 of the Act depends upon the nature 
of that petition and of the order thereon. 


(13) 21 Ind. Cas. 961; 41 C. 654; 15 M. L, T. 
62; (1914) M. W. N. 38; 12 A. L. J. 82; 18 C. W. N. 
345 ; 19 C. L, J. 132 ; 16 Bom. L. R. 89: 26 M. L. J. 
243 : 41 I. A. 45 (P. e 

(14) 33 C. 92; 9 C. W. N. 989. 
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The petition is a short one and is as r. 58 and its order was one against the 


follows :— 

"I. The Articles that are going to be sold 
in this sut belong to this petitioner 
under hypothecation. 

“2. The plaintiff herein has taken the leave 
of the Court to bid for the properties in 
auction and he is attempting to appro- 
priate the proceeds himself. If he does 
so, the petitioner will not be in a position 
to realise his amount. The leave obtained 
is not also valid. , 

“I, th refore, pray that the sale proceeds 
be not taken by the plaintif and that the 

same be held in Court deposit.” 

-The order on it was passed the next day; 
it says, “sale is concluded already and decree- 
holder set off the decree amount. Dismissed.” 

There was some question raised whe- 
ther the petition itself was not filed after 
the sale had been concluded in which case 
it was argued it should be treated as a nul- 
lity, But that does not seem to be so ; the 
opening sentence of the petition shows that 
the sale had not taken place at the time. 

The petition did not cite the provision 
of law under which it was put in. But it 
seems to me clear that it was in the nature 
of a claim to the attached property which 
was going to be sold outright; it was based 
, upon the plaintiff's mortgage right over it 
which had not been recognised in the pro- 
clamation as the sale was not stated to be 
subject to any encumbrance. Though the 
plaintiff's father did not ask the sale to be 
stopped or to be held subject to his 
mortgage right his petition certainly 
put in issue his mortgage right as 
against the decree-holder and if notice 
of the petition had gone to the 
latter that right would have been in- 
vestigated by the Court. . Whether on proof 
of the claim the Court would have acted 
under O. XXI, r. 62 or allowed a lien 
to the mortgagee on the sale-proceeds ag 
prayed for, it seems to me. immaterial 
in considering the nature of the petition 
fied lam of opinion that the petition 
was one under O. XXI, r. 58, 
there being no other provision under 
which it could have been filed and when the 
Court dismissed it, and refused to recognise 
any rights in the plaintiff as mortgagee 
.on the ground that the petitioner had come 
too late, it acted under proviso of 


plaintiff and he was bound to bring a suit 
under r. 63 within one year from its 
daté if be wanted to assert his mortgage 
right on the property sold in the decree- 
holder, auction-purchaser’s hands. 

We are not concerned with the question 
whether the order on the petition was right or 
wrong but only as to whetherit was against 
the claimant or not. It is now settled 
by the Full Bench in Venkataratuam v. 
Ranganayakamma (1) that an order refus- 
ing to investigate a claim on the ground 


of delay is an order against the 
claimant and Art. rr of the Limitation 
Act applies. Following that ruling I 
would hold that the present suit ` 


brought about four years after the order on 
the claim petition is barred by limitation. . 

Reliance was placed for the respondent 
on the recent ruling of my learned brother | 
and Ramesam, J., in Lakshmi Ammal v. 
Kadiresan Chettiar (ro) but that ruling has 
no application to the present case. That 
was an order passed by a Court which had 
no jurisdiction and it was further held by 
my learned brother that the order in the 
case was not against the claimant as the 
sale was actually stopped. Here the sale 
was completed without any recognition 
of the claimant's mortgage right and the 
sale-proceeds were allowed to be taken 
by the decree-holder in spite of his petition 
to retain them in Court. The two cases 
are thus quite dissimilar. 

With all nspect to my learned brother, 
1 aminclinedtoholdthat the suit is barred 
by limitation under Art. ir and I would 
allow the secqnd appeal and dismiss the 
suit with costs throughout. But as we 
are differing on the question of law raised 
Pn this case I agree to the order propos-d 
by my learned brother, < 





(This second appeal came on for final 
hearing this day, in pursuance of the Order 
of Reference to a Third Judge, before Sir 
Walter Schwabe, Kr., Chief Justice.)  . 

JUDGMENT.—This second appeal is re- 
ferred to me by reason of a difference of 
opinion between Spencer and Krishnan, JJ., 
the Referring Bench. 'The question referred 
is whether the suit is barred by limitation. 

The first Article of theScheduleto the. Limi- 
tation Act which is relied upon is Art. ir, 


. O82 


" order is made under the Civil Procedure Code, 
- 1908, on a claim preferred to, or objection 
' made to the attachment of 
"in execution 
^ tion is one year fiom the date of the order. 
The facts of this case are these ` Property 


* which was mortgaged to the present plain- ` 
— tiff.was seized in execution by the present © 
The sale 


: defendant and brought to Sale. 
` was advertised to take place on the 20th of 
November 1913. On that day an appli- 
- cation was filed on behalf of the plaintiff 
asking that the proceeds of the sale which 
was about to take place should be held in 
Court because ‘he claimed they belonged 
“to him under  hypothecation. I have 
very considerable doubt whether, in fact, 
: that was filed before or after the actual 
sale, and I am rather inclined to the view 
- that it was filed after the sale, because, when 
-the matter came before the Court nest 


. day, the Court said that the sale was al- ` 


' ready -concluded and the decrec-holder 
had got his amount, and dismissed the appli- 
cation. It is difficult to understand ` how 
the Court could have done that if the peti- 
- tion was in time, and I am told that under 
: O. XXI it is the recognized practice that 
' you are too late altogether if you take your 
: proceeding after the sale has taken place. 
: If the petition was out-of time it is quite 
easy to understand the order of the District 
“ Munsif. Otherwise, itis very difficult to 
understand how the. District Munsif cáme 
to make that order. But, however that may 
. be, one thing to my mind 15 quite clear 
“that the District Münsif dismissed that 
- application. not on the ground of delay 
or anything of that kind, but on the ground 
that he had no jurisdiction to hear it. He 
says “the sale has taken place, I cannot 
‘hear this," that is how I interpret the order 
that he has made, and 1t :s quite clear that 
, he did not hearit. “He did not consider the 
„question -whethet or not there was a mort- 
“gage, Or whether or not the present plaint- 
“iff was entitled to the property or the pro- 
ceeds of the sale. It was never considered 
~at all. That being so, in my -judgment, 
‘i there is no order on a claim preferred within 
. the "meaning of tlie limitátion Act and no 
order within the words of O. XXI, r. 63 
.on a claim or objection preferred against 


“the present Plaintiff Rightly: er wrongly, 


ges 
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The effect of that. Article is. that, where an 


property 
of a decree, the limita-: 
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in. my view, “thé: District Mansit simply - 
said "I will not hear you." Tt is argued, 
however, that, notwithstanding that, I 
am bound by the decision of the Tull Bench 
of this Coürt in Venkatratnam v. Ranganaya- 
kamma (1) to hold that.this was an order 
coming within the rules and Art. xr of the 
Limitation Act. I do not read that case 
to decide | anything of the kind. What 
that case did was to take an order which 
was made by the District Munsif and refer- 
red to as” Exhibit V, which I have 
sent for and examined, and treat that 
order as a refusal of the application on 


“the ground that there had been /aches of 
, delay which brought the matter under the 
' proviso to 'O. XXI, r. 58 whichis in thesé 
terms: 


“Provided that no such investigation 


shall. be made where the Court considers 


that the claim or objection: WAS designedly 
or unnecessarily delayed.’ 


And the Full: Bench held: only, that 


' where a decision is given on the ground that 
‘the matt^r has been designedly. 
‘nessarily delayed, thatis.a decision and an 
‘order’ against the 


Or vun- 
applicant under r. 
63 to which Art. rir applies. I think 
this is quite clear from the judgment of the 
learned Chief Judtice and Seshagiri Aiyar, 
J. The latter says :— 

“The language of O. XXI, r. 63, leaves- 


little room for doubt that all orders which 
negative the right set up by the claimant 


or the decree-holder are within the rule." 
Assuming that to be rightly decided, 
it.does not affect this case, because there is 
no order, in my judgment , in this case nega- 
tiving the rights set up ky the claimant. 


“It follows that I agree with Spencer, J., 
“that this suit is not barred under ° Art. 


TI 
.of the Limitation Act. 

Another point was taken; and I ise keia 
‘that it is covered by the terms of the Refer- 
“ence. though I confess I havevery grave doubt 
‘on that subject becauseSpencer, J., decided 

it. one way and Krishnan, J., said nothing 
about it at all: but I arcept what I ain told 
that he, having said nothing about it, might 
have been going to differ about it, and it 


“was unnecessary for, his deciston to say 


‘anything about it at all, in the view he tcok 
~of the case on the other point, and that on 
‘its being'pointed outto the Court. the Court 
-auswered, “weli, -yopr- point is coveréd 
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by the Order .of, Reference." Therefore, MADRAS HIGH COURT: = 

I. think it is right that I.sbould deal with SECOND CIVIL APPEALS Nos. 1077 1542 to 


tke matter, and save the parties from fur- 
ther expense and further hearing. On this 
matter, too, I agree with Spencer, J. i 
think. the matter is really concluded by 
the decision of the Privy Council in Barham- 
. deo Prasad v. Tarachand (x3). 


possession of mortgaged property by go- 
ing through the form of a sale by Court- 


auction to himself got the mortgaged prop-. 


erty in fact, but also by: reason of the sale 
gotthe money, and were enabled to say.when 
attacked by the mortgagee, “I have riot 
got the mortgaged property at all: `I have 
got some money and the Article barring suits 
for money had and received is- the: Article 
that applies; and I escape from liability 
and can retain both the money and the prop- 
erty.” But tbe learned Vakil argues. 
cannot sue for the money but only for the 
property ; and if you sue for the property 
you cannot succeed in this action but 
you must bring another. . In Barhamdeo 
Prasad v. Tarachand, (za) it was held that 
proceeds of mortgaged ‘property, forthe pur- 


pose of the Limitation Act, are to be treated. 


as within the meaning of Art. 132 of the 
Schedule to the Limitation Act. An action 
to enforce payment of money charged upon 
iramoveablé property, says the Privy Council, 
is within the” meaning of Art. 132. This 
is ‘feally ati action to ‘enforce payment of 
money charged. upon the. property, The 
money was charged on tlie. property. The 
defendant has got the property. and I cannot 
see how by himself converting the property 
into .mionéy he. coüld bring into play 


Aiticles' of the: ‘Limitation Act other than: 


those which would apply if hé had not con. 
verted it into money. ' ` 

I, therefore, answer the question of the 
Referring ` ‘Bench’ by saying that the suit 
is not barred by Limitation. I; therefore, 
hold that this- "appeal must be ‘dismissed 
with costs. 


VN, V. Appeal dismissed. 
vos T ey ot ^d b ay he e S 


It would. 
indeed be a singular thing if a person im 


“you 


1574 and 10956 'TO- 1929 OF i92c. 
^ - December 7, 1922. - ^ 
Present. E ee Sir. William Aylirig, GH 
' and Mr. Justice Odgers. ` 
-RAJAMBAI, AMMAE, AND- OTHERS— ^ 


PLAINTIFFS—APPELLANTS- . '' -? 

VEVSUS 
SHANMUGHA MUDALIAR AND OTHERS— 
-eODÉFENDANTS—RESPONDENTS. ^ 7 


e . Act» (I of 1872), a 115-—Estóppel— 
Knowledge of other par ty-— Representation. On, point. 
of law- Adverse possession— Intention. 


In order to -effect an estoppel, there’ “mist “be. 
a:declaration, act or omission by which^a person 
has, intentionally caused or permitted :another; 
person to believe a thing to be true and to act. 
upon such belief. [p 654, col r.] : 

There can be no estoppel when the other side" 
knows thé full facts. H. 654, col. 27] : i 

A représentation on a matter of law, e.g., as to) 
the validity of an adoption, creates - no estoppel. 
(p. 654, col. 2.] 

Gopee Lall v. Musammat Sree” Chirac 
Buhoojee, ir B.L. R. 391'at p. 3955 19 WeR. raf 
I.A. Sup. Vol. 131;3 Sar. P.C.J. 217 and Aiyanna: 
Chariar v. Lakshmi Ammal, xo Ind. Cas. 194; 
21 M. L. J. 500 at p. 503; jio M. L. T. 19; (1911). 
2 M.W. N. 62, followed. . 

Parvatibayamma v. Ramakrishna Rau, FRA. 
145; 5 "M. L. J. 44; 6 Ind. Dee, (si 450, ui 
ayya v. Rangappayya, 18 M..397; 5 des ZA 
6. Ind. Dec, (N.S), 625, a KN, "n 


In- deciding a gitestion of limitation a. 
must be had to the animus with which - poseer 
sion is taken or held, Ip. 655, col. I.J]. d 

Rajyalakshmi v. Suryanarayana, 3 M. L. ne 100. 
and Meda Vengamma v. Mitia Chelamiah, 15 Ind. 


Cas. 17; 36 M. 454 ; XEM I; T. 293; 23 M. I. J. 
168, followed. . 


Second appeal against the vdeertes: ‘of 
thé Court of (fe Temporary Subordinate. 
Judge, Vellore, in Appeal Suits Nos.276;) 
270, 280, 281, 254, 280, 290: and: 294.of T919; 
preferred against. the decree ofthe Court. 
of the District Munsif, Ranipet,.in. Original 
Suits Nos. 426, 431, 432 and dee of ne 


Mr. C. V. Ananthakrishna. Aia, dor: the 
Appellants. 


Mr.. A, Krishnaswamy: Ai Ser de the 


Respondents, 
J UDGMENT. por 
Ayling, Jt] «agree: that: the" ‘appeals 
preferred | on behalf of Shanmugha -Mudaliat 
inüst'Be ‘distnigsed with costs. ` The Sub- 
ordinate J eg s finding against the factum 
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of adoption has not been questioned in 
the grounds of second appeal; and if 
it be accepted there could have been no 
misrepresentations of facts against him 
so as to give rise tọ an estoppel. Nor do 
I see how the status of joint ownership 
with rights of survivorship could be acquir- 
ed by prescription. 


Second Appeal No. 1077 of 1920 is con- 
eluded by findings of fact which we are 
not justified in refusing to accept and 
must also be dismissed with costs, 


Odgers, J.—In these second appeals 
the question is, what was the 
position of one Shanmugha Mudali, 


first defendant in all the cuits—with re- 
gard to the property of one Parasurama Mu- 
dali. The latter was one of a co-parcenary 
of four brothers who became divided in 
1891 and Shanmugha is the son ofa deceased 
divided brother of Parasurama. The prop- 
erty in question is (subject to further ob- 
servation) theself-acquisition of Parasurama. 
The first contention put forward was that 
Shanmugha Mudali was the adopted son of 
Parasurama Mudali and the first Court 
found the adoption as a fact, but held it 
was invalid. The lower Appellate Court 
found against the fact of adoption and the 
question is not raised im second 
appeal. This is enough to dispose of the 
contention but Mr. A. Krishnaswamy Iyer 
has argued that though there may have 
been no valid adoption, the plaintiffs and 
Parasurma Mudali are estopped from set- 
ting up its validity. He relies on Parvati- 
bayamma v. ‘Ramakrishna Rau (1) and 
Santappayya v. Rangappayya (2). In order 
to effect an estoppel there must be a decla- 


ration, act or omission by which a persen. 


has intentionally caused or permitted 'an- 
other person to believe athing to betrueand 
to act upon such belief and to support this, 
documents such as Exhibits IV and V are 
relied on to show that Shanmugha Mudali 
in 1903 and 1908 described himself as the 
adopted son of Parasurama Mudali and that 


(1) 18M.145;5M. L. J. 4436 Ind. Dec. (N. s.) 
450. 
sU 18 M. 397; 5 M. L. J. 66, 6 Ind. Dec. (x, s.) 
5. 


Parasurama Mudali was an attesting witness 
of these documents and thus beld out Shan- 
mugha Mudali as his adopted son. It 
should have been stated that Shanmugha 
was an orphan when the alleged adoption 
took place in 1899. In the first of the two 
cases referred to above -Muthuswami Iyer, 
J., (who was a party to both decisions) 
said at page 151: “ The doctrine of es- 
toppel is but a graft, somewhat incongruous 
though equitable on the law of adoption, 
to be applied in cases in which by the in- 
valid adoption the status of the adopted 
boy is so irrevocably altered as to render 
it impossible for him to resume his origi- 
nal position in his natural family." In 
the latter case, it was held on the evidence 
that there was such an estoppel on account 
of a course of conduct for 25 years and 
the fact that the adoptee was no longer 
in a position to resume his rights in his’ 
natural family. I do not apprehend that 
this would apply to the case of an orphan 
whose status in his natural family would 
not thus be impaired. I do not, on a con- 
sideration of theevidence in thé case, con- 
sider that itis of anything like the co- 
gency of the evidence in the case last cited 
and, in any event, I am not prepared to say 
that there was actually any representation 
of fact in this case. Both Parasurama Mudali 
and Shanmugha Mudali, no doubt, believed 
that the adoption was a fact; there can 
be no estoppel when the other side knows 
the full facts; representation on a mattér 
of law, 4. e. as to the validity of an adop- 
tion creats no estoppel [Gofee Lall v. Musam- 
mat Sree Chundraolee Buhoojee (3) and 
Aiyanna Chariar v. Lakshmi ` Ammal (4).] 
I am, therefore, of opinion that no estoppel 
arises in this case. 


The next point argued by Mr. A. Krishna- 
swami Iyer is that the alleged adopted 
son acquired the joint estate of himself 
and his alleged adoptive father by survivor-. 
ship after the lapse of the statutory period, 
viz., 12 years. The alleged adoption was 


(3) 11 B. L. R. 391 at P. 395; 1x9 W. R. 123 


I. A. Sup. Vo. r31; 3 Sar. P. C. J. 217. (P. C.) 


(4) ro Ind. Cas. 194; 2r M. L. J. soo at p. so 
Io M. L. T. 19 j(z911) a M, W. N. PA 3 A AR 
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PERICHERLA SURYANARAYANA UV. GANAPATHY RAJU; 


in 1899 and differences arose in 1914 when 
the adoption was repudiated by Parasurama 


Mudali. Both the lower Courts have found, 


that Parasurama Mudali and Shanmugha 
Mudali were co-owners of the suit-properties 
which were purchased from the joint earn- 
ings in the tobacco trade which they carried 
on together for these 14 or 15 years. Now, 
it is clear that joint tenancy with right 
of survivorship is confined in the Hindu 
Law to the single case of a co-parcenary 
between the members of an undivided 
family. See the judgment of the Privy 
Council in .J/ogeswar Narain Deo v. Ram 
Chandra Dutt (5). It is also settled that in 
questions of limitation regard must be had 
to the animus with which the possession 
is taken or held. Rajyalakshmt y. Surya- 
narayana (6). The case in Meda Ven- 
gamma v. Mitta Chelamiah (7) is only author- 
ity for holding that an estate known to 
and sanctioned by the Hindu Law can be 
granted to a Hindu female though it may 
change the course of devolution after her 
death. In this case the lower Appellate 
Court has found against the fact of the adop- 
tion, and, accepting that as a finding of fact, 
(as to which as stated there has been no 
ground taken in the second appeal peti- 
tion), there can in law be no animus to adopt 
on the part of Parasurama Mudali, His prop- 
erty, therefore, cannot have been held by 
Shanmugha Mudali with the animus of an 
adopted son, and the fact that he held (or 
affected to deal with) this for over r2 years 
could not change his position into that of an 
adopted son-in-law, at the end of that 
period. It, therefore, appears to me that 
this point goes also. The appeals of Mr. A, 
Krishnaswamy Iyer, oz. Nos. 1926 to 1929 
must be dismissed with costs. 

Mr. Ananthakrishna Iyer for the widow 
of Parasurama Mudali in Second Appeal 
No. ro77 of 1920 argues that the whole 
property should have been decreed to his 
client. Both the lower Courts have, how- 
ever, found as a fact that the suit proper- 
ties were acquired from the earnings of the 
joint trade of Parasurama and Shanmugha 


(5 23 C. 670 at p. 679; 23 I. A. 37; 7 Sar. P. 
C. J. 13; 6 M. L. J. 75; 12 Ind. Dec. (N.S) 445. 

(60 3 M. L. J. roo. 

(oi re Ind. Cas. 17;36 M. 484; 12 M. L. T. 
293; 23 M. L. J. 168. 


and have declared that they are joint owners 
thereof. I am not prepared to disturb 
those findings of fact and do not consider 
that there was any good reason to cali 
for a fresh finding on this point. This 
appeal must, therefore, be dismissed with 
costs. So also Second Appeals Nos. 1572 
to 1574 of 1920 are dismissed with costs. 


V. N. V. 
Z. K. 


Appeals dismissed, 


MADRAS HIGH COURT. 
CIVIL REVISION PETITION No 282 OF 1920. 
January rr, 1922. 
Present .—Mr. Justice Devadoss. 
PERICHERLA SURVANARAYANA 
- RAJU AND ANOTHER—PETITIONERS 


VEYSUS 
GANAPATHY RAJU AND OTHERS— 
RESPONDENTS. 


Civil Procedure Code ( Act V of 1908), s. 115, O. 
XLI, rr. 23, 25— Finding given by Appellate Court 
on main issues— Remand—-Procedure— Revision. 


It is material irregularity on the part of an 
Appellate Court to record a finding on the main 
issue in the case and then remand the whole case: 
to the Court of first instance for disposal If 
it isa case iu which a preliminary decree can 
be passed, itis the duty of the Appellate Court 
to pass a preliminary decree, so as to enable the 
party against whom the decree is passed to piefer a 
second appeal if so advised. If it is a case in which a 
preliminary decree cannot be passed if the Appellate 
Court records its findings on certain issues, it should 
ask the lower Court to try the issues which it has 
not decided. [p. 656, col. 2.] 

Subbe Goundan v. Krishnamachari 68 Ind. Cas. 
869; yi uw a L. J, 372; 15 L. W. 
537; (1922 . W. N. 269; 45 M. 9; (1922 
A. I. R. (M.) 112, followed. UM 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree and judgment of the Court of the 
Temporary Subordinate Judge, Vizaga- 
patam, dated the 23rd April r919, in Appeal 
Suit No. 40 of 1918, (Appeal Suit No. 66 
of 1917 on the file of the District Court, 
Vizagapatam) preferred against the decree 
of the Court oi the District Munsif, Choda- 


varam, in Original. Suit No. 54x of Igrs.. 


686: 


tioners. 
Pu Y. Suryanarayana, for tha Respond- 


"ärer —In this case the plaintiffs 
sued to establish’ their right to irrigate 
Survey Nos: 30 and 32 with the water 
of a certain pond, and to xestrain the 


defendants from interfering with the 
plaintiffs use of the water and for 
damages. The defendants who are owners 


of Survey No. 31 pleaded that the plaintiffs 
had no right to use the water of the pond 
for irrigating their fields. 

The following issues were framed:— 

Whether the plaintiffs have an easement 
right to take ~ the water of the suit 
tank to Survey Nos. 30 and 32 through 
the sluice A and the channel B? 

Whether the channel C was newly dug 
and whether plaintiffs can object to it ? 

To what damages if. any, are the evans (fs 
entitled ? 

The District Munsif found issue x azainst 
plaintiffs that channel C existed for more 
than 20 years before the date of suit and that 
the damages suffered by plaintiffs amounted 
to Rs. 30. In consequence of his finding 
on issue.r-he dismissed the plaintiffs’ suit. 
On appeal.the Subordinate Judge, after 
a fairly full discussion of th» evilsazs oi 
issue I, upheld the plaintiff's right and re- 


versed. the judgment of. the lower Court. 
“The ' 
result is to establish the plaintiffs’ right and : 


and: passed the following order : 


as I feel that the evidence was not properly 
directed there was no full trial. I remand th» 
case for fresh disposal accordinz .to law. 
Costs to. abide the result." It is diff-ult 
to.” understand what be mzanz by this. 
If he found that there was no full enquiry 
he should have remanded the case. for fresh . 
tridl without recording-a finding on any 
issue. ‘What be does is ‘he finds ‘the rst | 


issue in favour of the plaintiffs and remands ~ 


the whole case for trial to the, lower Court. 
This is a -clear exercise of jurisdiction with 
material - - irfegularity. “By his recording , 
an» emphatic. finding on the Ist issue the ` 
Subordinate: Judge Das Ued the, hands of 
the District. Münsif. as ‘tegards the trial of ` 
Chat issue and, seven if the District Munsif, 
was. prepared: tongo against the finding ` 
ofthe Appellate Court, on appeal to:the same . 
Appellate Court,:the: finding ofthe, District. 


INDIAN' CASES 
PERICHEÉRLA SURYANARAYANA D. CANAPATHY RAJU. 
“Mr. P. Narayanamoorti, for the Peti- 


` 45 M. 449; (1922) A. I. R. (M) 112, - ; 
60 ; I4 Bom, d. s 


e a D D "E E aw 


Munsif would be upset as the Sub Judg 
was not likely to change his opinion. 
My brother Kumaraswamy Sastriar, J., 


4 8 Sai 


and I had to consider this question in a re- - 


cent case [Subbe Goundan v. Krishnan 
chart (x) and we held that 


i£ was a. 
_ material irregularity for the Appellate Court 
to record a-finding on the main issue and ` 


KI 


then remand the whole case to the Court of ^ 


first instance for disposal. 


Tf it was a case ` 


in which a preliminary decree could be passed ' 
it was the duty of the Court to pas such ` 
a decree So as to enable the party-agaiust ` 


whom the decree was, passed to prefér a 
sécond appealif so advised. In that” case 


me “wat 


we tréated the ordér of remand as a decfee ` 
and heard a secorid appeal against the décree, | 
In cases where a preliminary ‘decree ‘could’ 


if -the' Appellate 
certain : 


not, be pàssed 


records its finding on issues, 


Court 


a 7 Lu 


it should ask the lower Court to try 
the issues which ‘if has not decided. : 
In this case I ‘do not think it^ 


necessary to direct the Sub-Judge to, draw 


- 


üp a preliminary decree as was done in ' 


Sidhanath Dhonddév v. Ganesh Govind 


(2). | 


I set aside the order of remand of the Suh- ` 


ordinate Judge and direct him to record 


his findings on issues 2 and 3 and passa ` 
decree so that the party against wliom the: 
decree i$ passed may have a chance of: pre- ' 
fexting’ a second appeal to the High Court : 
if so advised. I make no SE as to the i 


costs óf tkis, 
V, N. V. 
aK, 


Order set aside. 


(1) 63 Ind..Cas. 855 
L. J. 372; 3 L. W. 537; (922) M. W. 


(2) r7 iud. Cas. 637; 37 B. 


|OR. 916. 


7 30 M. L. T 217; 43 M. € 
N. 2693: 


Vol. LXX] 
PAVADI PATHAN U, RAMASWAMI CHETTY, 
MADRAS HIGH COURT. 
ÁPPÉAL AGAINST ORDER No. 30I OF 
I92I. 

March 17, 1922. 
Present:—Mr. Justice Spencer and Mr. 
Justice Ramesam. 

PAVADI PATHAN AND ANOTHER— 
DEFENDANTS—APPELLANTS 

versus 


RAMASWAMI CHETTY AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 117— 
Lease for growing casuarina trees, whether for agrt- 
cultural purposes —'* Agriculture,” meaning of. 

A lease of lands for growing casuarina trees to be 
used for fuel is a lease for agricultural purposes 
within the meaning of section 117 of the Transfer 
of Property Act. [p. 657, col. z.] 

The word “agriculture” connotes the taising 
of useful or valuable products which derive nutri. 
ment from the soil with the aid of human skill 
and labour and thus will include horticulture, 
arboriculture and silviculture in all cases where 
the growth of trees is effected by the expenditure 
of human care and attention in such operations; 
as those of ploughing, sowing, planting, manuring, 
watering, protecting, etc. [p. 658, col. I.] 

Meaning of word ‘agriculture’ discussed. 

Murugesa Chetti ve, Chinnathambi Goundan, 
24 M. 421, Ravu Seshaya Garu v. Rajah of Pitta- 
pur, 34 Ind. Cas. 730; 3 L. W. 485; (1916) x M. 
W. N. 396; 31 M. L. J. 214, Rajah of Venkatagiri 
v. Ayappa Reddy, 21 Ind. Cas, 532; 38 M. 738; 14 
M. L. T. 405; (1913) M. W. N. 919; 25 M. L. J. 578; 

agadish Chandra Sanyal v. Lal Mohan Paddar, 7 

d, Cas. 864; 13 C.L. J. 318 and Devaraja Naickrn 
v. Ammani Ammal, 34 Ind, Cas, 539; 3 L. W. 
319, referred to. 

Appeal against an order of remand, dated 
30th Apri 1921, of the Court of the 
Subordinate Judge, Cuddalore, in Appeal 
Suit No. 3r of 192z1, preferred against a 
decree of the Court of the District Munsif, 
Cuddalore, in Original Suit No. 234 of 
1918. l 

Mr. K. S. Krishnaswami I yengar, for the 
Appellants. 

Messrs. N. K. Thirumalachari and T. R. 


Srinivasa Iyengar, for the Respondents. 


JUDGMENT. 

Spencer, J.—I feel no doubt that the 
Subordinate Judge was right in treating 
a lease of lands for growing casuarina trees 
to be used for fuel as a lease for agricultural 
purposes within the meaning of section I17 
of the “Transfer of Property Act. 

With due deference, while accepting that 
the case was rightly decided, I am unable 
to follow the opinion of Bhashyam Iyenza , 
J» in Murugesa Chetti e Chinnathambi 
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Goundan (I) that the word “agriculture 77 
in its more general sense comprehends the 
raising of vegetables, fruits and other garden 
products as food for man and beasts, if the 
learned Judge intended thereby to limit 
it to the raising of food-products. For 
to so restrict the word would be to exclude 
flower, indigo, cotton, jute, flax, tobacco 
and other such cultivation. For the pur- 
pose of that partieular case, which related 
to a lease of betel gardeus, considering the 
policy of favouring agticulture, upon find. 
ing that they produced a form of food, 
the connection between agriculture and 
the production of food may have seemed 
important, but such a limitation iis not 
supported by the definition of agriculture 
in the Oxford Dictionary which is, “the 
science and art of cultivating the soil, tillage, 
husbandry, farming (in the widest sense)." 
That dictionary notes that a meaning res- 
tricted to tillage is rare. In Douvier's Law 
Dictionary ' agriculture " is the cultivation 
of soil for food products or any other useful 
or valuable growths of the field or garden. 
Anderson's Dictionary of Law quoted by 
the learned Judge 1s not available for verify- 
ing whether the growing other than food 
crops was intended by the author to be 
excluded. Nun: 
Shepherd, J., who sat with ABhashyam 
Iyengar, J., conceded that the earlier de- 
cision in Kunhayen Haji v. Mayan (2) to 
which he was a party, which decided that 
the lease of a cofee garden was not an agri« 
cultural lease, was wrong. 
I am equally unable, pe 
to agree with the narrow definition 
of Sadasiva Iyer, J., in Ravu Seshayya 
Gara v. Rajah of Pittapur (3) and Rajah of 
Venkatagiri v. Ayappa Reddy (4) that agri- 
ctüiture means the raising of annual or 
periodical grain crops through the operation 
of ploughing, sowing, etc., though the de- 
cisions may be perfectly sound so far as 
they excluded pasture lands from “raiyati 


with respect, 


(x) 24 M. 421. 


(2) 17 M. 98; 4 M. L. J. 21; 6 Ind. Dec. (s. S.) 
68 


(3) 34 Ind. Cas, i 3 In Wi 485; (1916) x 
M. W. N. 306; 31 M. L. J. 214. 

(4) 21 Iud. Cas. 532; 38 M. 738; 14 My Le T, 
405i (1913) M. W. N. 919; 25 M. Le. Jy 278, 
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land" for the purposes of the Madras Es- 
tates Land Act. 

The learned Judge’s definition would 
exclude sugar-cane, indigo, tea, flower, 
tobacco ‘and betel cultivation from agri- 
culture. 

In my opinion “agriculture ” connotes 
the raising of useful or valuable products 
which derive nutriment from the soil with 
the aid of human skill and labour; and 
thus it will include horticulture, arbori- 
culture and silviculture in all cases where 
the growth of trees is effected by the 
` expenditure of human care and attention 
in such operations, as those of ploughing, 
sowing, planting, manuring, watering, pro- 
tecting, etc. 

The civil miscellaneous appeal is dis- 
missed with costs. 

Ramesam, Jj.—In Murugesa Chetti v. 
Chinnathamtt Goundan (1) it was held that a 
lease of land ior growing a betel nut garden 
was for an agricultura] purpose. In the 
course of the judgment it was observed 
by Bhashyam Iyengar, J., that the term 
“agriculture” was used in its more general 
sense as comprehending the raising of vege- 
tables, iruits and other garden products, 
as food for men and beast. The learned 
Judge’s observations were intended to bring 
the betel garden under the term "agriculture" 
and not to exclude something which was 
food for man or beast. The definition in 
Webster's Dictionary and Oxford Dictionary 
show that the term has a still more general 
sense than the general sense he referred to, 
but it was unnecessary for his purpose to 
consider them. In Bouviers Law Dic- 
tionary the term is defined as ''the culti- 
vation of soil for food products and 
other useful or valuable growths of the field 
or garden, etc." Wharton’s Law Lexicon 
adopts the definition of agriculture in 8 
Edw. VII, C. 36 as including “hor- 
ticulture, forestry and the use of land 
for any purpose, of husbandry, etc.," 
in io Edy. VU, C. 8, section 4x it 
was defined so as to include the 
use of laud as meadow or pasture land, 
or orchard or osier or wood-land, or for 
market-gardens, nursery grounds or allot- 
ments, etc.," In 57 and 58 Vic., C. 30,, sec- 
tion 22, the term agricultural property was 
defined so as to include agricultural land, 
pasture land, and woodland, etc., In Jaga 


23 
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dish Chandra Sanyal v. Lal Mohan Paddar 
(5) the definition of Webster was approved 
and two American cases were also mentioned 
as having followed that definition, though 
it is not clear for what purpose. To give 
a narrow interpretation to the term and 
to confine it to the raising of products used 
as food for man or beast will exclude all 
cultivation of fibrous plants such as cotton, 
jute and linen and all plants used for dyeing 
purposes, such as indigo, etc., and all timber 
trees and flowering plants. I do not think 
this is the intention of the Act. The rear- 
ing of casuarina plantation requires some 
preparation of the ground and snbsequent 
care by watering the plants. The cases 
in the Estates Land Act, Rajah of 
Venkatagiri v. Ayappa Peddy (4) Rawu 
Seshaya Garu v. Rajah of Pttapur 
(3) turn on the special policy of 
the Act [(see section 6 (4),] and cannot help 
us here. In Devaraja Nadcken v. Ammani 
Ammal (6), the point was not argued, being 
connected by the learned Vakil, and with 
great deference I think that the learned 
Judge misconstrued the judgment of Shep- 
herd, J., in Murugesa Chettt v. Chinnathambt 
Goundan (i) I am, therefore, of opinion 
that a lease for seven years for casuarina 
plantation is an agricultural lease within 
the meaning of section 117 of Transfer of 
Property Act and is, therefore, not governed 
by section 107 of the Act. The appeal, 
therefore, fails and is dismissed with costs. 


V. N. V. Appeal dismissed. 


(à 7 Ind. Cas. 8645 r3 C. Lr. J. 31°. 
6) 34 Ind. Cas, 5391 3 L. W. 319. 
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MADRAS HIGH COURT. 
SECOND Civi, APPEALS Nos. 1626, 1779 
AND 1773 OF 1919. - 4 
January 14, 1922. .$ , 
Present.—Mr. Justice Kumaraswami 
Sastri and Mr. Justice Devadoss. 
TADEPALLI NAGABHUSHANAM § 
(DEAD) AND OTHERS—PLAINTIFFS— 
APPELLANTS di 3 5 
VEYSUS da iar 
SIRAM  RAMACHANDRA RAO AND 
OTHERS-—DEFENDANTS NOS. I, 2, 4 AND 5 
—MRESPONDENTS. 
Companies— Transfer of | shaves— Transfer not 


. tn due fori -—Sale of shares in executin— Priority 
—Discretion of Directors to recognise transfers. 


_ As between two persons claiming title to shares 
in a Company, which are registered in the name 
of a third party, priority of title prevails, unless 
the claimant second in point of time can show 
that, as between him and the Company, before 
the Company received notice of the claim of the 
first claimant, he, the second claimant, had 
acquired the full status of a share-holder, or, at 
any rate, that all formalities had been complied 
with and that nothing more than a purely minis- 
terial act remaincd to be done by the Company, 
which, as between the Company and the second 
claimant, the Company could not have refused 
to do forthwith, so that, as between himself and 
the Company, he may be said to have acquired 
a present, absolute, unconditional right to have 
the transfer registered before the Company was 
oe of the existence of a better right. [p. 662, 
col, I. 


Moore v. North Western Bank, (1891) 2 Ch. 599; 
60 L. J. Ch. 627; 64 L. T. 456; 40 W. R. 93, Societe 
Generalede Paris v. Walker, (1885) 11 App. Cus. 
20; 55 L. J. Q. B. 169; 54 L. T. 389; 34 W. R. 662, 
Se.hna v. National Bank of India, 12 Ind, 
Cas. 581; 36 B. 334; 13 Bom. L. R. 998, relied 
upon. 


Where shares are sold in execution of a decree 
in accordance with the provisions of the Civil 
Procedure Code and the sale is confirmed, nothing 
further is left to be done by the Court or the trans- 
feree, the only thing left to be done is for the Com- 
pany either to recognise the transfer or refuse 
to recognise it. [p. 663, col. r.] 


Where in execution of a decree against a person, 
shares held by him in & Company were attached 
by prohibitory orders in form required by the 
Code of Civil Procedure and were sold in Court- 
` auction and the necessary notice was given to the 
Compauy and the only forinality remaining was 
the actual transfer of the shares in the name 
of the auction-purchaser in the Companies books : 

Held, that the Court-purchaser was entitled to 
priority over a private transferree from the 
share-holder, who had not got an assignment in 
the manner required by the law and was merely in 
the position of a person who holds a^ euitable 
contract, ip. 663, col. 2.] 
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The discretion vested in the Directors of a Com- 
pany to recognise or refuse to recognise transfers 
of shares, extends to cases of sales of shares in 
execution of decrees; as well as to, private 
sales. [p. 660, col. 2; p. 661, col. 1.] 

Manial Brijla v. Gordon Spinning and 
Manufacturing Company, 37 Ind. Cas. 666; 
IY B. 76; 18 Bom. L. R. 982, relied on. 

Both under the English Law and the Indian 
Law, a deed of transfer of shares in a Company 
has to be executed both by the transferor and 
by the transferee. [p. 661, col. 1.] 

Where the law “ prescribes a mode of transfer 
compliauce with that mode is necessary before 
property can pass so as to confer title against 
third persons. [p. 661, col. 2.] : 

JMciven v. West London Wharoes and Wares 
houses Company, (1871) 6 Ch. App. 655. 40 L. 
J. Ch. 471; 25 L. T. 143; x9 W. R. 837, Moore 
v. North Western Bank, (1891) 2 Ch. 599: 60 L. 
J. Ch. 627; 64 L. T. 456; 40 W. R. 93, Societe Genera 
ale de Paris v. Walker, (1885) 11 App. Cas. 205 55 
L. J. Q. B. 169; 54 L. T. 389; 34 W. R. 662, Roots 
v. Williamson, (1888) 38 Ch. D. 485; 57 L. J 
Ch. 995; 58 I. T. 802; 36 W. R. 758, Sethna v. 
National Bank of India, 12 Ind. Cas. 58r; 
36 B. 334; 13 Bom. L. R. 998, Kurri Veera- 
reddi v. Kurri Bapireddi, 29 M. 336; 16 M. L. J. 
395; 1 M. L. T. 155; , Ramanathan Chetty v. Ranga- 
naihan Chetty, 43 Ind. Cas. 138; 40 M. 1134; 6 L. 
W. 300; 22 M. L. T. 173; 33 M. L. J. 252; (1917) 
M. W. N. 757; Mahomed Musa v. Aghove Kumar 
Ganguli, 28 Ind. Cas. 930; 42 C. 801; 2 L. W. 258; 
Ig C. W. N. 250; 17 Bom. L. R. 420; 21 C. L. J. 
231; 28 M. L. J. 548; 13 A. L. J. 229; 17 M. L. T: 
143; (19015) M. W. N. 621 (P. CH, Venkayyamma 
Rao v. Appa Rao, 34 Ind, Cas. 921; 39 M. 509; 
20 C. W. N. 1054; 14 A. L. J. 797; 31 M. L. J. 58; 
(1916) 2 M. W. N. 23; 20 M. L. T. 1375; 4 L. W. 
53; 18 Bom. L. R. 651; 24 C. L. J. 279 43 I. A. 138 
(P.C), Akbar Fakir v. Inia Sayal, 29 Ind. Cas. 
707. Syam Kishore De v. Umesh Chandra, 55 Ind. 
Cas. 154; 31 C.L.J.75; 24 C.W.N. 463, Bapu Apaji 
v. Kashinath Sadoba, 39 Ind Cas, 103; At B. 438; 
I9 Bom. L. R. roo, referred to. 

Second appeal against the decrees of the 
District Court, Kistna, at Masulipatam, 
in Appeal Suits Nos. 240, 219 and 220 
of x918, preferred against the decrees of 
the Court of the Temporary Subordinate 
Judge, Masulipatam, in Original Suits Nos. 
62, 63 and 65 of 1917. | 

Messrs. P. Narayanamuria and V, Surya- 
narayana, for the Appellants. 

Messrs. T. M. Krishnaswamy Aiyay and 
T. S. Raghunatha Rao, for the Respondents. 


JUDGMENT. 

Kumaraswami Sastri, J.—These appeals 
relate to the validity of the transfer of 
certain shares in Limited Companies govern- 
ed by the Indian Companies Act. 

One Venkatasubba Rao owned shares in 
Sri Krishna Cotton Press Company, Limited, 
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Guntur; Sri Krishna Jute and Cotton Mills 
Company, Limited, Ellore; Bezwada Tri- 
purasundari Cotton Press Company, Limited, 
Bezwada and Sri Krishna Rice Mill Com- 
pany at Masulipatam. He was indebted 
to Thandipalli Venkataramayya and in 
consideration of the money due to him, he 
executed a deed of transfer, Exhibit I, dated 
20th April 1912, whereby he transferred 
the shares mentioned in the document for 
a sum of Rs. 3,000. The deed is in the 
usual form and is signed by Venkatasubba 
Rao only. Notice was given of this assign- 
ment to the various Companies whose shares 
were transferred but the transferee was 
not registered as a share-holder owing to 
objection being taken as to the form of 
the transfer not complying with the Articles 
of Association and owing to prohibitory 
orders having been received by the Com- 
panies in respect of the shares. It appears 
that after the sale and before notice to the 
Companies, these shares were attached by 
prohibitory orders in execution of decrees 
against the transferor and they were subse- 
quently sold in execution and purchased 
by strangers. The competetion is between 
the auction-purchasers at tbe Court-sales 
and the trausferee under the deed of assign- 
ment, Exhibit L. 

As regards the shares held in Limited 
Companies, it is important to consider 
the provisions of the Civil Procedure Code 
as regards the attachment and sale of shares 
held by judgment-debtors in Companies 
goverhed by the Indian Companies 
Act. O. XXI, r. 46, enacts that in the 
case of shares in the capital of a Corporation 
attachment shall be made by a written 
order prohibiting the person in whose name 
the shate may be standing from transferring 
the same or receiving any dividend thereon 
and a copy of the order being sent to the 
proper officer ofthe Corporation. Rule 76 
provides that where the property to be sold 
is a share in a Corporation the Court 
may, instead of directing the sale to be 
made by public auction, authorise the sale of 
such instrument of share through a broker. 
Rule 79, clause (3), provides that where the 
property sold is a sharein a Corporation, the 
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person except the purchaser, or receiving 
payment of any dividend or interest thereon, 
and the Manager, Secretary or other proper 
Officer of the Corproration from permitting 
any such transfer or making any such pay- 
ment to any person except the purchaser. 
Rule 80 provides that where the execution 
of a document or the endrosement of the 
party in whose name a negotiable intru- 
ment or a share in a Corporation is standing 
is required to transfer such negotiable in- 
strument or share, the Judge or such officer 
as he may appoint in this behalf may exe- 
cute such document, or make such endorse- 
ment as may be necessary, and such exe- 
cution or endorsement shall have the same 
eflect as an execution or endorsement by 
the party. In the present case, the shares 
were attached by prohibitory orders in 
form required by the Code and they were 
sold and necessary notice was given to the 
Companies concerned. So far, therefore, as the 
Court purchasers are concerned, it-is clear 
that the provisions of the law necessary to 
transfer the shares to them have been com- 
plied with; the only formality remaining is 
the actual transfer of, the shares in their 
names in the Companies books. Both under 
the Companies Act and under the Articles 
of Ássociation of tbe various Companies the 
Directors have a discretion to transfer the 
shares in the names of the auction-pur- 
chasers. It is argued by Mr. Krishnaswami 
Aiyar that when thereis a Court-sale and a 
purchaser under it, there is no discretion left 
for the Directors and that they are bound to 
transfer the sba:cs. It is argued by Mr. 
Narayanamurthi, lor the cther side, that there 
is nothing in the Companies Act or the Arti- 
cles of Association to make any difference 
between private sales and sales in execution 
of decrees, the necessity for the sanction 
of the Directors being to prevent undesir- 
able persons or debtors of the Company 
from getting transfers of shares. The reason 
applies with equal force to private or Court- 
purchasers. We agree with the view taken 
in Manilal Brijlal vw. Gordon Spin- 
ning and Manufacturing Company (x), that 
there is still a discretion in the Directors to 
recognise or not, purchasers in execution : 


delivery thereof shall be made by a written a: 
order of the Gg prohibiting i person 4 
in whose name the share;may „be standing Iud. Cas. 666: 41 B. 761 18 Bo; | 
Írom making any transfer of the share to any xu SE SE Ve 13 Bom, Le R, | 
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of decrees. So far as regards the transferee 
from the share-holder under Exhibit I, is 
concerned, it is clear that the document 
of transfer does not conform with the pro- 
visions of the Companies Act or with the 
Articles of Association of the Companies. 
The present case is governed by the Com- 
panies Áct of 1882 and by the Articles of 
Association of tbe various Companies. It 
is clear that both under the Act and the 
Articles of Association, the instrument 
of transfer of the shares of the Company 
has to be executed both by the transferor 
and transferee and in the form prescribed. 
So far as the transferee is concerned, the 
form contains a statement by the transferee 
that be agrees to take the shares subject 
to the condition on which the vendor him- 
self holds the shares. The Act also pro- 
vides that the transferor shall be deemed 
to remain the holder of the shares until 
the name of the transferee is entered in 
the Companies’ registers (See Table A, First 
Schedule.) Section 44 of the Companies 
Act of 1882 enacts that the share or other 
interest of any member in a Company’s 
share is moveable property capable of being 
transferred in manner provided by the 
regulations of a Company. As observed 
by Channell, J., in Torkington v. Magee (2), 
shares which can only be transferred in 
a manner provided for iu the Companies 
Act are not choses in action. Section 137 
of the Transfer of Property Acte excepts 
shares in Companies from the Chapter deal- 
ing with transfers of actionable claims. Sec- 
tion 26 of the English Act of 1866 requites 
that the deed of transfer should be executed 
by the transferor and transferee, and duly 
entered in the register of transfers, while Art, 
` 18 of Table A of the English Companies Act 
of 1908 makes a slight alteration and directs 
that the instrument of transfer should be 
executed both by the transferor and trans- 
feree, and states that the transferor shall be 
deemed to remain the holder of the share 
untilthe name of the transferee shall be en- 
tered in the register.So that, both under the 
English and Indian Law the deed of trans- 
fer has to be executed both by the transferor 
and transferee. The question, therefore, is 
whether a deed not complying with the terms 


(2} (1902) 2 E. B. 427; 71 L. J. K. B. 712; 87 
L.T. 3041 18 T. L. R. 703. l 
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of the Act, and the Articles of Association 
is valid to transfer shares as against a person 
who has acquired the right to them by a 
Court-sale in manner required by the pro- 
visions of the Civil Procedure Code. The 
contention for the Court-purchaser is that, 
where the law prescribes a mode of transfer, 
that is the only mode which is capable of 
passing property and that any other mode, 
although it may be as between the transferor 
and transferee give him a right to complete 
bis purchase by compelling the transferor 
to execute the necessary transfer as required 
by the Act, will not avail against third parties. 
For the private transferee it is contended 
that his acquiring an equitable title is good, 
not only against the transferor but against 
third persons also. We are of opinion that 
the contention of the Court-purchaser is 
well founded and that, where the law pres- 
cribes a mode of transfer, compliance with 
that mode is necessary before property can 
pass so as to confer title against third persons. 
In McEwen v. West London Wharves and 
Warehouses Co. (3), where there was a 
transfer of shares but not in manner re. 
quired by Act of Parliament, it was held 
that the transfer of those shares in any 
other form would at least amount to an 
equitable contract and that, even if the Com- 
pauy act upon the transfer and receive 
payments from the person who 
entered into that equitable contract and 
issue documents and treat him as a share- 
holder, it would not have the effect of making 
him a real share-holder. Sir Gecrge Mellish, 
L.J., observed: “Ifa share-holder in a 
Company, whose shares by Act of Parlia- 
ment can only be transferred by deed and 
by an alteration in the register, thinks fit 
to sell them in another way, which can 
only make an equitable contract at most, 
ec? the Company so far act upon it that they 
receive payments from the: person who 
has entered into that equitable contract, 
and perhaps issue documents treating him 
as their share-holder and calling him their 
share-holder, does that have the effect of 
making him the real share-holder ? Now, 
it is obvious that, if we were to hold that it 
had that effect, the consequence would 
be that the provisions of the Act of Parlia- 


(1871) 6 Ch. 
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ment that shares should only be transferred 
by deed would be entirely eluded; and any 
person who examined the register, whether 
a creditor who wished to know who the 
share-helders were in the Company, or a 
share-holder who wished to know who his 
co-share-holders were, would be en- 
tirely deceived. None of the numerous 
cases cited appear to me to establish the 
proposition that, when a person has once 
become a legal share-holder, he can be freed 
from his liability to pay the calls, simply 
by showing that he has made a contract 
which is void at law, but possibly may 
amount toanassignment inequity,and that 
the Company to acertain extent has adopted 
the contract.” In Moore v. North Western 
Bank (4), wherethe competition was between 
two persons claiming title to shares regis- 
tered in the name of a third person in a 
Company, Romer, J., observed: “As between 
two persons claiming title to shares in a 
Company like this, which are registered 
in the name of a third party, priority of 
title prevails, unless the claimant second 
in point of time, can show that, as between 


himself and the Company, before the Com- ` 


pany received notice of the claim of the first 
claimant, he, the second claimant, has ac- 
quired the full status of a share-holder; cr 
at any rate that all formalities have been 
complied with, and that nothing more than 
some purely ministerial act remains to be 
done by the Company, which, as between the 
Company and the second claimant, the Com- 
pany could not have refused to do forth- 
with; so that, as between himself and the 
Company, he may be said tohave acquired, 
in the words of Lord Selborne, "a present, 
absolute, unconditional nght to have the 
transfer registered, before the Company was 
informed cf the existence of a better title. " 
For that proposition the case of Societe 
Generale de Paris v. Walker (5) and Roots 
v. Williamson (6), ate sufficient authorities 
and I need not refer to the cases cited by 
the defendants in argument which were 
decided previously to Societe Generale de 
París v. Walker (5). This case has 


(4) (x891) 2 Ch. 599; 60 L. J, Ch, 627; 64 L. T. 
456; 40 W.R. 93. 
(5). (1885) xx App. Cas. 20; 5: L, J. Q. B. 169; 
e e PA l jo. L 
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Sethna v. National 
and the principle 


in 


(7) 


been followed 
Bank of india 


applied to the facts of that case. Soctete 
Generale de Paris v. Walker (5) is also 
a case of competition between two 


transferees neither of whom were regis- 
tered in the books of the Company and 
it was held that the person who had 
the prior equitable title was entitled to 


.preference. Lord Selborne, after observing 


that a merely inchoate title by an unregis- 
tered transfer would not for the purpose 
of the case be equivalent to a legal estate 
in the shares and be sufficient to give priority 
against a prior transferee who had given 
notice of the prior equitable title to the 
Company so as to compel the Company 
to register the shares in the name of the 
applicant, observed as follows: “If indeed 
all necessary conditions had been fulfilled 
to give the transferee, as between himself 
and the Company, a present, absolute, un- 
conditional right to have the transfer re- 
gistered before the Company was informed 
of the existence of a better title, the case 
might be different” and on the facts of the 
case he held that no such right was acquired 
by the subsequent transteree as to give 
bm priority. Where the law prescribes 
a mode of transfer any transfer otherwise 
than by the manner prescribed by law will 
not confer a valid title. So far as the Madras 
High Court is concerned, it has set its face 
against what may be called the equitable 
construction of Statutes. In Kurri Veera- 
reddi v. Kurri Bapireddi (S)it was held that 
the provisions of section 54 of the Transfer 
of Property Act which provides for the mode 
of transfer of immoveable property are 
imperative and that Courts would not be 
justified in uisregarding them on equi 
table grounds. This decision was followed 
by another Pull Bench of this Court in 
Ramanathan. Chetty v. Ranganathan Chetty 
(9), where the observations of the Privy 
Council in Mohomed Musa v. Aghore Kumar 
Ganguli (10), and Venkayyamma Rao v. Appa 


(7) xaInd. Cas.581:36B. 334; 13 Bom.L. R. 998. 
UO 29 M, 336; 16 M. L. J. 395; 1 M. L. T. 153. 
9) 43 Ind. Cas. 138; 40 M. 1134; 6 L. W. 300, 
22 M, L. T. 1373; 33 M. L. J. 252; (1917) M. W. N. 


57. 
f fro) 28 Ind. Cas. 030; 42 C. 801; 2 L.W. 2581 
19 C. W. N., 250; 17 Bom. L. R. 420; 21 C. L. T, 
231; 28 M. L J. 548; 13 A. L. J. 229; 17 M. I, 
143; (1915) M. W. N. 621; 42 1. A. 1 (P.C). 
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Rao (11) are explained as not overruling 
the principle laid down in Kurri Veerareddi 
v. Kurri Bapireddi (8). Though a different 
view has been taken in Calcutta and Bomby 
in Akbar Fakir v. Iniail Sayal (x2), Syam 
Khisore De v. Umesh Chandra (r3) and 
Bapu Apaji v. Kashinath Sadoba (14), the 
decision of our High Court is binding 
on us and we do not think we can 
hold that a transfer otherwise than as 
is provided by the Companies Act 
and the Articles of Association can be valid. 
Treating the right of the private transferee, 
therefore, as merely a right in equity to 
compel the vendor to execute a proper con- 
veyance and the transaction evidenced 
by the transfer as merely an agreement 
to convey, capable of being perfected into 
an absolute conveyance by complying with 
the rules laid down in the Companies Act 
and the Articles of Association, the question 
is whether he has any priority over the auc- 
tion-purchaser in a Court-sale who has 
given notice to the Company of his purchase. 
We do not think he has any such priority. 
As regards purchasers in Court-sales where 
the sale is confirmed and the provisions 
of the Act are complied with there is nothing, 
further to be done by the transferee or by 
the Court. When an order is issued under 
sub-clause (3) of r. 79 of O. XXI, Civil Proce- 
dure Code, the Company, acting through the 
Secretary or proper Officer, could not make 
a transfer of the shares to anybody else. 
It has either to recognise the transfer or 
refuse to recognise it. Form 34 of Appendix 
E of the Civil Procedure Code is the pro- 
hibitory order contemplated in r.79, clause (3). 
It is addressed to the Secretary of the Com- 
pany, and recites the fact of the purchase 
by the auction-purchaser of the shares 
specified in the order and prohibits the 
Company írom making any transfer of the 
shares to any person except the purchaser, 
or from receiving any dividend thereon, 


(11) 34 Ind. Cas. 921; 39 M. 509; 20 C. W. N. 


1054; 14 A. L. J. 797; 31 M. L. J. 58; (1916) 2. M. 
W. N 23; 20 M. L. T. 137; 4 L. W. 58; 18 Bor 
L. R. 651; 24 C. L. J. 379 43 I.A. 138 (P. C.). 
(12) 29 Ind. Cas. 707. 
(13) 55Ind.C2s. 154; 31 C.L. J. 55; 24 C. W. N. 
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or from permitting any transfer, or from 
making any payments to any person except 
the purchaser. It is issued under th» seal 
of the Court and signed by the Judge. 

We do not think that, on the confirmation 
of the sale and the issue of the order, any 
further steps are required to be taken by 
the Code, There is no provision in the 
Code which requires the execution of any 
further documents by the Court. In the 
view we take of the case, the Court-purchaser 
in the present case has taken all the neces- 
sary steps and brought matters to a stage 
where all that remains is for the Company 
to signify or withhold its assent and he is, 
therefore, entitled to priority over the trans- 
feree from the share-holder who has not 
got an assignment in manner required by 
law and is merely in the position of a person 
who holds an equitable contract. In Second 
Appeal No. 1719 there is the further fact 
that the Court-purchaser applied for the 
registration of the transfer and got his trans- 
fer recognised by the Company. 

Second Appeals Nos. 1719 and 1773 of 
I9r9 are allowed with costs throughout, 
and Second Appeal No. 1626 of 1919 is di-- 
missed with costs of second defendant 


throughout. 
Devaloss, J.—I agree. 
V. N. V. S. A. No. 1626 of 1919 
Z. K. dismissed and S. A. 


Nos. 1713 and 1773 of 
1919 a@l/cwed. 
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andlord— Unity of dominant and servient estates, 
effect of, 
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Although a tenant cannot claim a prescriptive 
right of easement in land belanging to his lessor, he 
may claim a right of ensetnent based on immemo- 
rial user as there is no reason why an owner of 
land should not grant any privilege he pleases 
to his tenant. The relationship of landlord and 
tenant does not render inapplicable the principle 
that when enjoyment of a right ot this description 
has continued nuinterrupted for a long series 
of years, such enjoyment should be attributed 
to a legal origin, and the Court should presume 
a P or an agreement. Ip. 665, col. 2; p. 666, 
col. 1. 

A tenant can establish his right to irrigate his 
field from his landlord’s tank by proof of open 
and continuous user from time immemorial. 
fp. 666, col. 1.] 


When the user of an easement beran before 
the commencement of a tenancy in the servient 
tenement, the mere fact of the intervention of such 
tenancy should not be sufhcient to defeat the 
right acquired by tbe lapse of time, unless it is 
further shown that the landlord, mp to the time 
he granted the lease, was in ignorance that any 
such tight was claimed. fp- 666, col. r.] 

1f the origin of a tenancy is known but the 
origin of the right of easement has not been traced, 
the tenancy does not rebut the presumption of a 
grant which arises upon proof of immemorial user, 
[p. 667, col. ri? 

The unity of the dominant and servient estates 
in the same person extinguishes the easement 
appurtenant to the dominant estate, for no person 
can have an easement in land which he himseif 
owns, But unity of title of the two estates will 
not extinguish an easement unless the ownership 
of the two estates be co-extensive,equal in validity, 
quality and all other circumstances of right. Tf 
one estate is held in fee and the other for a term 
of years, there is no unity of possession that will 
extinguish an easement of one estate against the 
other; but the unity of possession in such case 
will only suspend the easement during the 
time of such unity of possession, Consequently, 
an easement may be revived, after it has been 
extinguished by the union of the dominant and 
servient tenements in one owner, by their subse- 
quent severance, provided the easement is apparent, 
continuous and cssential to the enjoyment of 
the dominant tenement. [p. 667, col. 2.] 

If there has been unity of possession merely 
and not unity of seisin for estates in fee simple, 
an easement which has been thereby suspended 
will revive in severance of the union: but if there 
has been unity of seisin for estates in fee simple 


and not unity of possession merely all easements: 


are absolutely extinguished, unless they are 
fe-cteated ot severance of the former dominant 
and servient estates. To 668, col. z.] 

A dominant tenement enjoying a right of irriga- 
tion from the water of a tank was purchased by the 
owner, of the tank in execution of the decree for 
arrears of rent in respect of the tenement, The 
original tenant, however, continued in occupation 
in the undisterbed enjoyment of the right of irri- 
gation, and the only visible result of the sale was 

Aber the rent was enhanced by a substantial sum? 
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Held, the. right of irtigetion was not extin- 
guished but was momentarily suspended and 
then revived. [p. 668, coi. 1.] 


Appeal against the decree of the Subordi- 
Bate Judge, 2rd Court of Zillah Hcogh v, 
dated tke Icth, of April 1020, modifying 
that of the Munsif, ist Court at that 
Place, dated the 26th of April 1019. 

Babu Dwarkanath Chuckerbutty (with bim 
Babus Ram Chandra Majumdar and Kali 
Kinkar Chuckerbusty), for the Appellant:— 
My client is the owner of the tank, The 
cther side claims to irrigate their lands 
by drawing water from this tank, It 
15 not true that the other side has been 
using the water of the tank from time  im- 
memorial. Moreover, the tank has been 
long in occupation of other tenants. 

Granting that there has been the exer- 
cise of the right from time immemorial, 
there is no justification for the inference 
that there was a legal origin of- such enjoy- 
ment. The tenant cannot acquire a prescrip- 
tive right of easement in land which belongs 
to the lessor. Here the relationship {s 
as between landlord and tenant. 

My chent was ignorant of the alleged 
user so no presumption of a grant can arise. 
[See Danisl v. North (xy). 

Babu Mohendra Naih Roy (with him 
Babu Narendra Nath Chowdhury), forthe 
Respondents :-—I beg to submit that the 
learned Subordinate Judge is right so far ag 
the kka land is concerned and is wrong so 
far as the ga land is concerned. It has been 
clearly foundthat thewater of the tank has 
been used from time immemorial and so a 
right of easement based on immemorial user 
can be legitimatelyclaimed against the lessor, 
An owner of land can grant any privilege 
to his tenazt. The cases are clear on this 
point, see Rajrup Keer v. Abul Hossein (2). 
The Court cannot help presuming a grant. 
See Bhupendra Nath v. Annada Prosad (3) 
and Babujan v. Kamjaddi Sheikh (4). 


The second branch cf my learned friend’s 
argument has no substance and cannot 


(1) (1809) 11 East 372; 103 B. R. 1047. 

(2) 71.4.2406 C. 394; 7 C. L. R. 529; 4 Shome 
L. R. 7; 4 Sar. P. C. J. 199; 3 Suth P. C. J. 816; 
4 Ind. Jur. 530; 3 Ind. Dec. (N. s.) 257 (P. C). 

(3) 20 Ind. Cas. 359. 

(4) 18 Ind, Cas. 597. 
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stand scrutiny. -The user began long be- 
fore the property over which it is claimed 
passed into the possession of others. My 
chents were in occupation up to 1915. 

As regards my corss-objection, I beg to 
point out that, notwithstanding the execu- 
tion sale and purchase by the landlord, the 
tenant continued in occupation and exer- 
cised the right of irrigation. So there was 
no extinction of the easement, there was 
at best a temporary suspension thereof. See 
Krisina Ayyan v. Vencatachella Mudali (5). 
. Babu D. N. Chuckerbutty, replied in brief. 


. JUDGMENT.—The litigation which bag 


culminated in this appeal is the result of a 
dispute in respect of the right to irrigate 
two fields with water drawn from an ad- 
joining tank. The tank is described in 
schedule “ka” attached to the plaint, while 
the two fields are comprised within bound- 
aries set out in schedules ‘kha’and‘ga’ repec- 
tively. ` The plaintiff's claimed a right to 
irrigate the fields, as they and their prede- 
cessors had done from time immemorial. 
The defendant, who is the ‘proprietor of 
the village, is the landlord of the plaintiffs 
and the owner of the tank. He denied 
that the fields had been irrigated from time 
immemorial, and further pleaded that the 
alleged user, even if established, could 
confer on the plaintiffs a right enforceable 
against their landlord, specially as for many 
years past the tank had been in the 
occupation of other tenants. As regards 
. the field in schedule ‘ga’ he took the further 

defence that the right of irrigation, even if 
it ever existed in fact and in law, 
had been extinguished by his purchase 
of the tenancy at a sale for arrears 
of rent. The Court of first instance dis- 
missed the suit. Upon appeal, the Subordi- 
nate Judge has modified that decision 
and has awarded the plaintiffs a decree in 
respect of the field in schedule ‘kha’ only. 
The defendant has appealed to this Court 
and has contended that the decree of dis- 
missal made by the Trial Court should not 
have been disturbed. The plaintiffs have 
presented a memorandum of cross-objection 
and have argued that the claim should 
have been decreed in respect of’ the field 
in schedule ‘ga’ in addition to the field in 
. schedule ‘kia’. 


(3) 7M. H.C. R. 6o at p. 64. 
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In support of the appeal by the defendant, 
the twofold ground has been urged that im- 
memorial exercise of a right of irrigation 
does not, in the present case, justify the in- 
ference of a legal origin of such enjoyment; 
first, because the dispute is between 
a landlord and his tenant, and, 
secondly, because for many years before 
the date of the alleged obstruction, the 
tank (the servient tenement) had been in 
the occupation of other tenants. To test 
the validity of these contentions, it is 
necessary to bear in mind that the Subordi- 
nate Judge has found, first, that the fields 
have been, irrigated for more than half 
a century by means of water bailed out of 
the tank and carried to the site through 
defined channels; secondly, that after 
purchase of the interests of the Sets, the 
former landlords, on the 20th June 1891 
the defendant let out the tank to the 
Adaks for two successive terms of seven 
years each, under leases dated the 8th Jan- 
uary 1894 and the 13th October I9OI, and, 
thirdly, that when the defendant fe-ex- 
cavated the tank in 1916, which up to that 
time had been used principally, if not almost 
exclusively for irrigation purposes, he stopped 
the water channels so as to make irrigation 
impossible. The questionis whether, upon 
these findings, which cannot be challenged 
insecond appeal, the contention of the 
appellant can be maintianed in either of its 
Ke branches, 

_ As regards the first branch of the conten- 
tion, it is well settled that, although à 
tenant cannot acquire a prescriptive right of 
easement in land belonging to his lessor 
Mani .Chander Chakerbutty v. Faikantg 
Nath Biswas (6) zad Basavanagudi Narayana 
Kamathy v. Lingappa Shetty (7), he 
may claim a right- of easement based 
oñ immemorial user, as there is ng reason 
why an owner of land should not grant 
any privilege he pleases to his tenant 
The relationship of landlord and tenent 
does not render inapplicable the principle 
recognised by . the Judicial Com- 
mittee in  Rajrub Koer v. Abul 
H ossein (2), namely, when enjoyment 
of a right of this description has continued 
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uninterrupted for a long series of years, 
such enjoyment should be attributed to 
a legal origin, and the Court should presume 
a grant or an agreement. This view was 
adopted and applied in the case of Bhupen- 
dya Nath v. Annada Prosad (3). There, 
a tank belonging to the landlord was 
situated iu the midst of arable lands, and, 
as the surroundings iudicated, was intend- 
ed for irrigation rather than for bathing, 
drinking or culinary purposes. There 
were openings in the banks and well 
defined channels running from the 
tanks to the fields; and it was 
proved that from time out of memory 
the tenants had irrigated their lands with 
water fromthe tank. It was ruled that the 
inference could legitimately be drawn that 
the tenants had acquired an easement to 
irrigate their lands with water drawn from 
the tank, under a presumed grant. In 
support of this view reference was made to 
the judgment of the Judicial Committee 
in Ramessur Persad Narain Singh v. 
Koonj Behary Battuk (8). The decision 
of the Judicial Committee just mentioned 
had also been invoked, many years earlier 
and for the same purpose, by Sir Francis 
Maclean, C. J., in Madhub Dass v. Jogesh 
Chunder (9), and the position is now 
generally recognised that in this country a 
tenant can establish his right to irrigate 
his field from his landlord’s tank by proof 
of opet and continuous user from time 
immemorial. This principle was applied 
in Babajan v. Ramjaddi Sheikh (4), Krishna 
Chandra Mandal v. Ram Sahay Khairi 
tart (10) and Bayya Sahuv, Krishnachandra 
Gajapathy (ix); see also Kristna Ayyan v. 
Vencatachella Mudah (5). The case before 
us is clearly governed by this rule, and the 
first branch of the contention of the 
appellant cannot be supported. : 

As regards the second branch of the con- 
tention the appellant has invoked the doc- 
trine that a presumption of a grant cannot 
arise, if the person against whom the 
right is claimed was ignorant of or incapa- 
bie of resisting the user ; in other words, 


(9) 30 C. 281. 
RA 41 Ind. Cas, 57452 P. L. W. 46. 
(11) 56 Ind. Cas. 598; 11 L. W. 600. 
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that no such presumption can be made 
against a reversioner, if the user has taken 
place during the occupation of the locus 
tn quo by a tenant. Reference has been 
made to the decision in Daniel v. North (1), 
where Lord Ellenborough observed : “How 
can such a presumption be raised against 
the landlord, without showing that he 
knew of the fact, when he was not in posses- 
sion and received no immediate injury from 
it at the time.” This point of view was 
foreshadowed by Bracton when he said, 
“but if it (servitude) had been a clandes- 
tine seisin, to wit, in the absense of the 
lords, or whilst they are ignorant, and, 
if they had known it, they would have been 
likely to prohibit it, although this may be 
done with the consent and dissimulation 
of the bailiffs this ought not to avail" 
(Bracton, Book IV, Chapter XXXVII, f. 
221 tr. Sir Travers Twiss, Volume rrr, page 
475). No such difficulty , however, presents 
itself, if the user of the easement began 
before the commencement of the tenancy 
in the servient tenement. If the user of the 
easement had actually commenced before 
the property over which it was claimed 
passed into the possession of the lessee, the 
mere fact of the intervention of such 
tenancy should not be sufficient to defeat 
the right acquired by the lapse of time 
unless, indeed, it is further shown that the 
landlord, up to the time he granted the 
lease, was in ignorance that any such right 
was claimed. This view is supported 
by the decision in Cross v. Lewis (12), 
where Littledale, J., observed : ''It . was 
proved that the windows had existed for 
38 years and the tenancy for 20. How the 
land was occupied for 18 years before that 
time did not appear. I think that quite 
sufficient to found the presumption 
ofagrant." Both Abbot, C. J., and Bayley, 
J., laid stress on the fact that the origin 
of the plaintiffs’ right was not traced and the 
tenancy consequently did not rebut the pre- 
sumption of a grant. Reference may also 
be made to the decision of the House of 
Lords in Morgan v. Fear (13), where it was 
held that a right can be acquired by a £ermor 
over land held by another termor under the 


(12) (1824) 2 B & C 686;4D & R. 234: 
2 L. J. (o. $.) ki B. 136; 107 E. R. 538. 
(13) (1907) A. C. 425; 76 L. J. Ch. 660; 97 
T. 591. 
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same reversion by virtue of section 3 
of the Prescription Act, 1832. In the case 
before us, the defendant let out the tank 
to the Adaks only so recently as 1894, and, 
if his story is accepted in its entirety, the 
tenants were in occupation down to 1915. 
But the exercise of the right of irri- 
gation by the plaintiffs and their predeces- 
sors has been carried back to a period 
antecedent to the suit by at least half 
a century, that is, beyond the year 1867. 
The origin of the tenancy is thus known 
but the origin of the right of easement 
has not been traced, and, consequently, 
the tenancy does not rebut the presumption 
of a grant which arises upon proof of im- 
memorial user. The second branch of the 
contention of the appellant 15, therefore, as 
untenable as the first. 

As regards the  cross-objection of 
the plaintiffs, the Subordinate Judge 
has found that they were, down to the 
year 1902, in enjoyment of a right 
of easement founded on immemorial 
user. The question in controversy is, 
whether such right was in existence at 
the time when the defendant re-excavated 
the tank in 1916 and stopped the use of 
the water for irrigation purposes. It appears 
that the field in schedule ‘ga’ was held by a 
tenant Rasik Malik at an annual rent of 
Rs. 24-8-0. The tenant defaulted, with the 
result that the defendant sued him in 1899 
and obtained a decree for arrears of rent. 
The decree was executed in due course, 
and in 1902, the defendant as decree-holder 
purchased the holding. He obtained sym- 
bolical possession through Court and, conse- 
quently, the tenant continued in actual 
occupation as before. On the gth March 
1905, Nibaran Malik, the son of the origi- 
nal tenant, who had died meanwhile, exe- 
cuted a Kabuliyat in favour of the landlord, 
which recited that the previous rent of 
Rs. 24-8-0 was raised by Rs. 7-8-0 so as to 
make the new rent Rs, 32. Notwithstanding 
the execution sale and purchase by the 
landlord, the tenant thus continued undis- 
turbed in occupation and exercised the right 
of irrigation , which, indeed, was inevitable 
if the lands were to be kept under cultiva- 
tion. In these circumstances, the question 
arises whether the right of irrigation which 
was annexed as an easement to the dominant 
tenement (the field in schedule ‘ga’ ) was 
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extinguished when the landlord purchased 
the tenancy at the execution-sale. The 
Subordinate Judge has answered the ques- 
tion in the affirmative, and the plaintiffs have 
urged, consequently, that the right was only 
suspended temporarily. 

The principle applicable to cases of this 
character is beyond dispute. The unity 
of the dominant and servient estates in 
the same person extinguishes the easement 
appurtenant to the dominant estate, 
for no person can have an easement in land 
which he himself owns. But unity 
of title of two estates will not extinguish an 
easement unless the ownership of the two 
estates be co-extensive, equal in validity, 
quality and allothercircumstances of right. 
If one estate is held in fee and the other 
for a term of years, there is no unity of posses- 
sion that will extinguish an éasement of 
one estate as against the other; but the 
unity of possession in such case will only 
suspend the easement during the time of 
such unity of possession. Consequently an 
easement may be revived, after it has been 
extinguished by the union of the dominant 
and servient  tenements in one owner 
by their subsequent severance, provided 
the easement is apparent, continuous and 
essential to the enjoyment of the dominant 
tenement. The application of these princi- 
ples to individual cases is not always easy 
and one or two illustrations may be usefully 
re-called. In Thomas v. Thomas (14), Baron 
Alderson observed : “If Iam seised of free- 
hold premises, and possessed of leasehold 
premises adjoining and there has formerly 
been an easement enjoyed by the 
occupiers of the one as against 
the occupiers ob Ce other, while the pre- 
mises are in my hands, the easement is 
necessarily suspended, but it is not extingu- 
ished, because there is no unity of seisin; 
and if I part with the premises, the right, 
not being extinguished, will revive." See 
also Whalley v. Tompson (15), Buckby v. 
Coles (16). Again, where the owner in fee 
of the dominant tenement acquired an out- 


(14) (1835)2 Cr. M & R.34a8tp. 4£; 41 R.R 
678; 1Gale61;5' Tyr804;4L.J. (N. S.) Ex 179 
ISO E. R. 15. 


(16) (1814) 
508j 128 E. R. 709. 
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standing lease in the servient tenement but 
subsequently parted with the lease it was 
held in effect in Simper v. Foley (17), that, 
during the union of ownership, the ease- 
ment was not extinguished but only sus- 
pended, and that, upon a severance 
of the ownership, the easement 
revived ` see also Richardson v. Graham 
(18), James v. Plant (19). The sub- 
stance of the matter is that if there has been 
unity of possession merely and not unity 
of seisin for estates in fee simple, and 
easement which has been thereby suspended 
will revive on severance of the union; but 
if there has been unity of seisin for estates 
in fee simple and not unity of possession 
merely, all easements are absolutely ex- 
tinguished and will not revive, unless they 
are re-created on severance of the former 
dominant and servient estates ; see Langley 
v. Hammond (20) and section 46 of the 
Indian Easements Act. In the case before 
us, though there was an execution- 
sale of the tenancy and a purchase by the 
landlord, the tenant continued in occu- 
pation in the undisturbed enjoyment of 
the right of irrigation, and the only visible 
result of the sale was that the rent was 
enhanced by a substantial sum. In such 
circumstances, it is reasonable to hold that 
the right of irrigation was not extinguished, 
but rather  momentarily suspended and 
revived; see Kristna Ayyan v. Vencata- 
chella Mudali (5) and Kandhanath v. 
Chemboli Valia Veetil (21). In this view, 
the cross-objection must succeed. 

The result is, that the appeal is dismissed 
and the cross-objection allowed. The 
decree of the Subordinate Judge is modified 
so that the plaintiffs may have relief in 
respect of the ‘ga’ land in addition to the 
‘kha’ land. The defendant will pay the 
plaintiffs their costs in allthe Courts. “A 
self-contained decree will be drawn up in 
supersession of the decree of the lower 
Appellate Court, 
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(19) (1836) 4 A & E 749; 43 R. R. 465; 
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MADRAS HIGH COURT, 
SECOND CIVI, APPEAL NO. 314 OF 1919. 
Decembat 5, 1921. 
Present -—Mr. Justice Spencer 
Mr. Justice Ramesam. 
CHUNDURU PONNIYYA AND OTHERS— 
DEFENDANTS Nos. 58 10 62,65, 67 To 72 
—APPELLANTS 
versus 
RAJAM VIRANNA AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 


Minor, suit against— Negligence of guardian 
—O nission to set up valid defence—Decree, whether 


and 


. binding on minor— Hindu Law—Minor—Guardian 


—Morigage by guardian for lending money to 
maternal uncle of minor— Benefit ta minor. 

A minor is not bound by a decree passed against 
him in a suit where his guardian acted with gross 
negligence as by not setting up a valid available 
defence, It must, however, be such negligence 
as leads to theloss of a right which might have been 
successfully asserted if the suit has been defended 
with due care. [p. 669, cols. 1 & 2.] 

A mortgage of immoveable property by a guardian 
of a minor for the purpose of lending money to a 
maternal uncle for a trade that is not ancestral 
is prima facie not a transaction for the benefit 
of the minor. [p. 669, col. 2; p. 670, col. 1.] 

If in a suit upon such a mortgage against the 
minor, his guardian suffers a decree to be passed 
ex parte, the latter's conduct in not defending 
the suit is grossly negligent and the decree is not 
binding on the minor. [p. 670, col. r.l 

Hanmantapa v. Jivubai, 24 B. 547 atp. 552} 2 
Bom. L. R. 478; 12 Ind. Dec. (sl 895, Lalla 
Sheo Churn Lal v. Ramnandan Dobey, 22 C. 8; 
II Ind. Dec. (N. S.) 7, Gottepaits Subbanna vw. 
Gotepatti Narasamma, 26 Ind. Cas. 16; 27 M. L. 
J. 486, Ayya Nadan, v. Thanammal, 55 Ind. Cas. 
94 5; II L. W. 289; (1920) M. W. N. 241; 27 
M. L. T. 171, Grish Chundev Mookerjee v.. Miller, 
3C. L. R. 17, Parameswari Pershad Naravan Singh 
v. Sheo Dutt Rai, 6 C.L. J. 448, Dabee Dutt 
Shahoo v. Subodra Bibee, 25 W. R. 449 and In re 

Hoghton, Hoghton v. Fiddey, (1874) 18 Eq. 573; 
43 L. J. Ch. 758; 22 W. R. 854, relied upon. 

Beni Prasad v. Lajja Ram, 35 Ind. Cas. 63; 
38 A. 452; 14 A. L. J. 438 and Raghubar Dyal 
Sahu v. Bhikya Lal, Misser 12 C. 69 at p. 76; 6 
Dec. Ind.(N. s.) 48, distinguished. 

Appealagainstthe decree ofthe Court of 
the Third Temporary Subordinate Judge, 
Guntur, in Original Suit No. 6 of 1918. — 

Messrs. C. Sambasiva Rao and V. Lakshmi- 
narayana, for the Appellants. 

Mr. P. Narayanamurti, for the Respond- 


ents. 


JUDGMENT.—In this case the plaintiffs 
sued to have a final decree in a 
mortgage suit set 'aside . in spite of 
thier having been represented in the 
suit. "The  mortgage-deed (Exhibit X) 
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was executed by their mother represent- 
ing them as their guardian in tonn, a year 
after the death of their father, and thereby 
a tiled house and site were mortgaged for a 
sum of Rs. 300 to meet domestic expenses 
and to provide money for their uncle Galib 
to carry on cloth trade on their behalf. 
In the suit that followed, they were repre- 
sented by the Head Clerk of the District 
Munsifs Court, Guntur, who suffered 
a mortgage-decree to be passed against 
them ex parte. It is argued that as they 
did not appeal or apply to have the ex parte 
decree set aside or file a review petition, 
the decree had become final and they cannot 
avoid it without proof of fraud or collusion. 
Reliance has been placed on an observation 
of Richards, C. J., in Bent Prasad 
v. Lajja Ram (I) that in a case 
where a guardian has merely conducted 
the case of a minor with gross  negli- 
gence it is open to a minor to seek relief 
by way of review of judgment, but that if 
a decree has been obtained against a minor 
properly made a party and properly repre- 
sented, the plaintiff can only succeed in 
setting aside such a decree in a separate 
suit upon proof of fraud and collusion. 
The learned Judges quoted the words of 
Field, J., in Raghubar Dyal Sahu v. Bhikya 
‘Lal Misser (2). Butin the Allahabad case 
it was found as a fact that even negligence 
had not been established and in the Cal- 
cutta case, while recognizing that in England 
gross laches would give an infant a legal 
right to re-open an action by a new bill and 
that the procedure in this country was 
different, the learned Judge was of opinion 
that fraud or collusion must be proved and 
that nothing less would suffice. From this 
opinion we must, with due respect, express 
our dissent. The Bombay and Calcutta 
High Courts in Hanmaniapa v. Jivubai (3) 
and Lalla Sheo Churn Lal v. Ramnandan 
Dobey (4) have put fraud and negligence 
of a guardian on the same footing; 
and this Court in Gottepats Subbanna v. 
Gottepatt Narasamma (5), Sankaran Nair, 
J., and I held that a minor was not bound 


(t) 35 Ind. Cas. 63; 38 A. 452; 14 A. L. J. 


8. e 
T I2 C. 69 at p. 76; 6 Ind. Dec. (N. S.) 48. 
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by a decree passed against him in a 
suit where his guardian showed gross neg- 
ligence as by not setting up a good d fence 
of which he must have been aware, and 
our decision was followed by Krishnan, J., 
in Ayya Nadan v. Thanammal (6). 
Neglect by a guardian to plead past payment 
or to object to a personal decree being pass- 
ed against minors was held in Grish Chunder 
Mookerjee v. Miller (7) to be gross miscon- 
duct amounting to fraud. In Parmeswari 
Pershad Narayan Singh v. Sheo Dutt Rat (8), 
an attempt was made to define the sort of 
negligence on the part of the next friend 
of a minor that would enable the minor 
to impeach a decree to which he was a party. 


It must be such negligence as leads to the 


loss of a right which might have been 
successfully asserted if the suit had been de- 
fended with due care. For instance, a mere 
omission on the part of a guardian to appear 
at the trial would not amount to 
gross negligence if there was no good ground 
of defence to put forward on the minor's 
behalf, but it would be gross negligence 
not to defend the suit ifthere wasa valid 
defence available. If an application for 
review would be an ineffectual remedy a 
plaintiff should not be denied the only 
effectual remedy open to him, namely, 
a fresh suit [see Dabee Dutt Shahoo v. Subo- 
dra Bibee (9) and Trevelyan on Minors, 286 
and 282] A minor is entitled to have a 
next friend who is diligent and will pro- 
tect his interests [Vide In re  Hoghton, 
Hoghton v. Fiddey (io)] In the present 
case it would be futile to refer the plaint- 
iff to a review application or a petition un- 
der O. IX, r. 13, Civi Procedure 
Code, as the fime for such remedies has 
expired long ago. 

* We hoid then, that the plaintiffs are en- 
titled to maintain this suit if the Court 
is satisfied that their guardian ad- litem 
seriously neglected their interests. It must 
have been patent to any intelligent person 
with an elementary knowledge of Hindu Law 
that a mortgage of immoveable property 


(6) 55 Ind. Cas. 945; rir L. W. 289; (1920) 
. 171. 

7 3 C. L. R. 17. 

8) 6C. L. J. 448. 
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for the purpose of lending money to a mater- 
nal uncle for a trade that was not ancastral 
was prima facie not fa transaction for 
the benefit of the minor and that the suit 
might have been resisted upon that simple 
ground. 

The Head]Clerk who acted as their guard- 
ian has not been examined and asked ques- 
tions to elicit whether his inaction could 
from any point of view be justified: 

His conduct in not defending the 
suit was, in the absence of any reason to 
the contrary, grossly negligent. 

The Subordinate Judge’s finding that the 
mortgage in question does not bind the 


plaintifis is correct and the appeal is 
dismissed with costs. 
V. N. V. Appeal dismissed. 
Z. K. 


MADRAS HIGH COURT. 
Sgconp Civi, APPEAL No. 592 OF 1922 
February I5, 1923. 
Present :—Justice Sir William Ayling, KT., 
and Mr. Justice Odgets. 
R; KUPPUSAMI PILLAI— 
SDEFENDANT—AÀPPELLANT 
Versus 
4,9. NARAVANASAMI AIVAR— 


PLAINTIFE—RESPONDENT. 

Negotiable Instruments Act ( X X VI of 1881), 
s. 57—Pro-note in favour of execulor— Discharge 
of executor— Legalee, whether can sue on pro-note 
without endorsement, 

Evenafter the executor under aJWill is discharged, 
a legatee cannot be regarded as representing the 
estateJof the deceased nor can he be considered as 
the agent of the executor and he is not,therefora, 
entitled to sue upon a pro-note executed in favour 
of thefexecutor without an endorsement of the 
note in his own favour. [p. 671, col. 1.) 

Sowcar Lodd Govinda Doss v. Lepali Muneppa 
Naidu, 31 M. 534;4 M. I. T. 341, Ramanadhan 
Chetty v. Katha Velan, 42 Ind. Cas. 934 ; 41 M. 353; 
33 M. L. J. 627; *6 L. W. 753; (1917) M. W. N, 843; 
22 M. L. T. 458, Catherwood wv. Chabaud, (1823) 
r B & C1502 D& R 271, 1 L. J. K. B. (o. s.) 
66; 107 E. R. 56; 25 R. R. 339, distinguished. 

The Negotiable Instruments Act only deals 
with transfer by negotiation, t.6., according to Law 
Merchant. It does not affect the rules of law 

ting {the¥devolution of bills or notes by acts of 
ansfer as choses in action or chattels. 


In a case where the procedure provided by the 
Negotiable Instruments Act has not been followed 
and there is nothing which operates as a transfer 
either under or outside the Transfer of Property 
Act, no title passes by mere „delivery. [p. 671, 
col. 2; p. 672, col. 1.) ; 

Akhoy Kumar Pal e Pai Das Basak, 22 Ind. 
Cas. 500 at p. 502; 18 C. W. N. 494; 19 C. L. J. 335, 
relied on. 

Second appeal against the decree of the 
District Court, East Tanjore, at Negapatam, 
in Appeal Suits Nos. 285 and;313 of rg2r, 
preferred aginst that of the Court 
of the District  Munsif, 9 Negapatam, 
in Original Suit No. 600 of 1920. 

Mr. S. Muthiah Mudatiar, for the Appel- 
lant. 

Mr. S. Panchapagesat 
Respondent. 


Sastri, for the 


JUDGMENT. 

Odgers, J.—In this appeal, the defendant 
is the appellant. He, together with two 
others, Amritham Pillai and Packiria Pillai, 
were executors of the estate of Thumbu- 
sami Pillai, deceased. Defendant appears 
to have collected some of the outstandings 
due to the estate and executed a pro- 
missory-note in: favour of Amritham Pillai 
for Rs. 1,090 in 1916. The etate became 
vested in Thumbusami’s sons (it is said 
after a decree of Court) by which presum- 
ably the executors were discharged and one 
of them Kailasa Pillai endorsed this pro- 
missory-note to the plaintiff, acting, it 
is alleged, as managing member of the 
family. Two points were raised for the 
appellant (r) that Kailasam Pillai acquired 
no property in the promissory-note by 
virtue of the vesting of the estate in himself; 
(2) he did not endorse as managing mem- 
ber. The two Courts found that endorse- 
ment to Kailasam by the late executor was 
unnecessary. The first Court puts it on 
the ground that all the rights of an executor 
vested in Kailsam, the lower Appelate 
Court on the ground that the promissory- 
note was taken by Amritham Pillai on be- 
half of theestate. Dealing with the first 
point, the short question is, “can the ordi- 
nary rule as to endorsement be dispensed 
with ?” Does Kailasam Pillai acquire 
any property in the promissory-note 
from the fact that the estate had been hand- 
ed over to him and is no longer in the hands 
of the executors?” An executor or any 
Other legai representative must endorse 
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(see section 57 of the Negotiable In- 
struments Act) even though the note may 
have been endorsed by the deceased be- 
fore his death since the legal representa- 
tive is not the agent of the deceased. It 
is said that this case is closely analogous 
to cases where a note is vested without 
endorsement by operation of law and must 
be decided on that footing. The Negoti- 
able Instruments Act only deals with the 
transfér by negotiation, viz., according to 
Law Merchant, It does not affect the rules 
of law regulating the devolution of 
bills or notes by acts of law or their trans- 
fer as choses in action or chattles. As none 
of the requirements for the latter are pre- 
sent here, the only point is whether the 
vesting in the present case was by operation 
of law. On the death of the holder of the 
bill, the title thereto passes to his personal 
representatives, 1. g. executors or ad- 
ministrators, without endorsement, but 
I have been unable to find any case which 
covers a legatee such as Kailasam Pillai 
and, further, I can find no ground for holding 
that Kailasam Pillai represents the estate 
or can be considered as the agent of the 
executor. The nearest cases cited to us 
were that reported as Sowar Lodd Go- 
vinda Doss v. Lepah Muneppa Naidu (x) 
and Ramanadhan Chetty v. Katha Velan 
(2). 
of Wards taking charge of an estate and 
ousting the usufructuary mortgagee from 
possession, The tenants of the mortgaged 
premises executed promissory-notes to 
the Court of Wards’ Manager for their 
rents. It was held competent to the mort- 
gagee and his heirs to maintain suits on 
such promisssory-notes when the Court's 
superintendence had come to an end and 
it had delivered to the mortgagee (the plain- 
tiff the promissory-notes without  endors- 
ing or otherwise assigning them in writing, 
The case was decided by Miller and Pinhey, 
Jj. Miller, J., puts the decision on the 
ground of agency; the mortgagee was a 
Receiver and was landlord before disposses- 
sion, afterwards the Court of Wards was 
landiord. The mortgagee as landlord was 


1) 3: M. 534; 4 M. L. T. 341. 
2) 42 Ind. Cas. 934; 41: M. 353; 33 M. L. J. 
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The first was the case of the Court’ 


the real payee and entitled to sue when the 
Court’s superintendence terminated. Pinhey, 
J., also puts it on the ground that the 
power of the Court of Wards having ceased, 
there was no body whofcould legally endorse. 
It appears to me that§thus set out, the case 
is materially different to the one before us. 
Ícannotsee how Kailasam can, in any way, 
be said to be the Receiver of the estate 
or the Agent of the executor Amritham 
Pillai and it does not appear that the latter 
could not be or could have been compel- 
led to endorse by the process of 
law. ‘The second case quoted above : 
was decided by: my learned brother and 
Seshagiri Aiyar, J. That was a case of 
one trustee replacing another and it was 
held that a  promissory-note executed 
in favour of a trustee can be sued on by 
his successor without endorsement. ‘The 
decision was rested again on the ground of 
agency. Broadly speaking, the trustees ex- 
ercise rights and obligations as agents 
of the trust and reliance was placed on 
Catherwood v. Chabaud (3). There the bill 
in question was given to one S. C. as admi- 
nistratrix of J. C. for money due to her 
intestate (2. e., J. Cl The money was not 
paid in the lifetime of the administratrix 
9. C., and 1t was held that the right to the 
bil devolved upon the representatives of 
J. ©. (administrators de bonis non) on the 
ground that they suceeded to all the legal 
rights of the administratrix in her repre- 
sentative capacity, as the money recovered 
was immediately applicable to the right 
fund as assets of the first intestate. The 
Court expressly said there may be case 

where the administrator of an adminis- 
trator might or*ought to sue. 

The decision is clearly based on the ground 
that the administrator de bonis non repre- 
sentated the estate of the deceased and 
from the considerations I have detailed can 
have uo application to the present case. 
The result in this case is as put forward 
by Richardson, J., in Akhoy Kumar Pal 
v. Har: Das Basak (4) that “the procedure 
provided by the Negotiable Instruments 
Act has not been followed and there is 


(3 (1823) 1 B. & C. 150; 2 D. &R. 271; x L.J. 
K. B. (0. 8.) 66; 107 E. R. 56; 25 R. R. 339. 

(4) 22 Ind. Cas. 500 at p. 502 ; 18 C. W. N. 4941 
19 €. I. J. 335. 
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nothing which operates as such a transfer 
either under or outside the Transfer 
of Property Act.” It may be remarked 
that this point, though raised in the First 
Court, was only raised by an additional 
issue and it appears to me that the require- 
ments of the Negotiable Instruments 
Act should be enforced and should 
not, except on very strong grounds 
be evaded by increasing the category of 
transfers by operation of law. This category 
includes marriage, death, execution, bank- 
ruptcy and reputed ownership. (Chalmers’ 
Bills of Exchange, 7th Edition, page 139). 
For these reasons, I think the appeal suc- 
ceeds on the first point and it is consequent- 
ly unnecessary to go into the second. The 
result is that the suit must be dismissed 
throughout with costs. 
Ayling, J.—I agree. 
V. N. V. 


Z. K. Appeal allowed. 


MADRAS HIGH COURT. 

SECOND CIVIL APPEAL No. 2032 Or 1920. , 
February 2, 1922. 
Present—Mr. Justice Coutts-Trotter and 
Mr. Justice Ramesam. 
KUPPUSWAMI AIVAR AND OTHERS— 
PLAINTIFFS—APPELLANTS 
Jer Sus 
VENKATASWAMY NAIDU AND OTHERS 

—DEFENDANTS— RESPONDENTS. 

Madras Surveys and Boundaries Act (IV of 
. Y3— Finding as (og possession, whether 
conclusive. & l < 

An order by e;Survey Officer under section 13 
of the Madras Surveysiand Boundaries Ac? of 
1897 adjudicating a piece of land to be the property 
of one of the parties on the ground of enjoyment 
is conclusive between the parties, however in- 
adequate the inquiry may have been and however 
wrong the order, unless the party aggrieved brings 
a suit to displace it within 12 months. 

Mutham v. Secretary of State for India, 
26 Ind. Cas. 817; 39 M. 1202; 27 M. L. J. 529; 
16 M. L. T. 432, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Vellore, 
in Appeal Suit No. 330 of 1919, presented 
against that of the Court of the District 
Munsif of Arni, in Original Suit No. 1076 


ef 1917. 


Messrs. A. Krishnaswami Alyar and B. C. 
Séshachala Aiyar, for the Appellants. . 

Messrs. K, V. Ramachandra Aiyar and N. 
K. Mohanarangam Pillai, for the Respond- 
ents. ; 

: JUDGMENT. 

Coutts-Trotter, J.— This is an appeal 
by the plaintiffs against a decision which dis- 
missed their suit on the ground that a pos- 
sessory title had been established to the 
property in dispute by the defendants. 
What is relied on by the plaintiffs is an order 
made by the Survey Officer under the 
provisions of Act IV of 1897 and the de- 
cision of the Survey Officer is this:—~ 

“As it appears that the Survey of the 
land S. No. 241 has been madein accord- 
ance with the revenue accounts and as 
this land is in tbe enjoyment of the de- 
fendants the order has been made accord- 
ingly." 

That is an order adjudicating the land to be 
the property of the present appellants who 
were defendants in the proceedings before 
the Survey Officer. It appears to me that 
that is a finding by the Survey Officer which 
is based inter alia onthe finding of fact that 
the land was in the enjoyment actually 
at the time of the present appellants. That 
finding was probably made without any ade- 
quate enquiry and wasalmostcertainly wrong, 
because for the purposes of this suit it appears 
to have been’ admitted, if we can trust the 
judgment of the learned Subordinate Judge, 
that the present respondents had been 
in possession for over the statutory period 

of 12 years. But there is a Full Bench 
decision of this Court which makes it quite 
clear that, if a finding on such questions 
of possession is made the ground of the de- 
cision, the finding is final and the Legisla 
ture itself has laid down that the Sur- 
vey Officer’s finding shall be conclusive 
between the parties, unless the party 
aggrieved brings a suit to displace it with- 
in 12 months. A. 

Ás in this case the present respondents 
had not taken the trouble of bringing 
a suit, I think that the Survey Odficer’s 
finding is binding upon them. 

Speaking for;myself, I have no doubt 
that the Subordinate Judge’s view is a right 
one onjitheitrue;facts and that he Survey 
Officers was a wrong, one. But the Statute 
itself states in plain terms that unless this 
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pdrty aggrieved takes steps within 12 months, 
ne- will te concluded by that finding. 
“The second appeal must te allowed with 
w thrarghout. 

: Ramesar’, ț.— As to the title of the plaint- 
iff, Exbitits A, B and C are conclusive in 
hie ;avour. (See section 13 of the Madras 
act IV of 1897). 


It is then contended for the appellant that 
defendants cannot rely on adverse pos- 
session for 12 yeats—part of which is before 
the Survey Officer’s decision and the rest, 
after. In support of thishe relies on Muthiru- 
landi Poosart v. Sethurama  Aiyar (x). 
I observe from the issues in' that case 
ihat the plaintiff (who was the unsuccessful 
party before the Survey Authorities) did 
not rely on a title by adverse possession. 
Nor was the question touched upon in the 
reference to the Full Bench or in the judz- 
ment of the Full Bench, though Phillips, 
]., touches on this point in .the Order of 
Reference. This contention must be dis- 
allowed. (Vide Second Appeal No. 1102 of 
1999). 

-The next point is, whether we should assume 
that the present plaintiff was in possession in 
1915 (Exhibit B). Tor this purpose the 
appellant relies on the finding ot the Sarvey 
Officer in Exhibit A and the casein Mutiam- 
_ mal v. Secretary of State for India (2) 
and argues that the finding of the Survey 
Officer is binding. On this point I agree 
with my learned brother’s judgment. It 
follows that the second appeal must be 
allowed with costs throughout. 


Y. NV Appeal allowed. 


(1) 50 Ind, Cas. 43; 42 M. 425; 36 M. L. J. 356; 
9 1, W.323; 25 M. L. T. 293; (19019) M, AW. N. 220 
(E. B. 


(2) 26 Ind. Cas. $17; 39 M. 1202; 27 M. T, J. 
529] 15 M. L. T. 432 (FB), 
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MADRAS HIGH COURT, 
CIVIL, Suit No. 645 or 1922. 
April 4, I922. 

Present; Mr Tustice Kumaraswamy 
»astri. 
THAVASIMUTHU NADAR AND OTHERS 

—PELAINTIFFS 
ver SHS 
BALAGURUSWAMI NADAR AND OTHERS 
—JDEFENDANTS. l 
Inve SIR M, C. T. MUTHIA CHETTY— . 
APPLICANT. 
Receiver— Receiey appointed in suit, injunction ` 


against—Siranger to suit, position | of —Separate 
suit, whether mecessary— Agreement for  sale— 
Vendee's tille to possession. 

Where a Receiver is appointed in a suit there 
is no valid objection to a third party, whose pos- 
session is being interfered with under a claim by 
tue Receiver or the parties to the suit, from apply- 
iag to the Court for redress by way of injunction 
restraining the Receiver and the parties to the suit 
from interfering with” applicant’s possession. 
[p. 675. col. r.] 

Where a Court can give adequate relief to a 
party aggrieved by the Receiver's action, the prop- 
er course, for the Court will be to pass directions 
on au application by the aggrieved party in the 
suit itself, and not compel or drive the applicant 
to file a separate suit and render the estate liable 
for costs. [p. 675, col. 1.) 

Mahomed Medhi v. Zaharra Begum, 17 C. 285; 
8 Ind. Dec. (N. S) 728, Mr. P. Roy Chowdhury v. 
Nohni Prokash Sen, 22 Ind. Cas. 417; 18 C. W. N. 
233; t5 Cr. L. J. 65 Hanseswar Ghosh v. Ras 
khal Das Ghose 25 Ind. Tas. 683; 18 C. W. N. 
365; 18 C. L J. 380, Rowland Hudson v. John 
FP',vpont Morgan, x Ind. Cas. 356; 36 C. 713; 9 C. 
L. f. 563; 13 C. W. N. 654, Neate v. Pink, (1846) 
60 E. R: 693; 15 Sim. 450; 74 R. R. 122 „Neate v. 
Pink, (1851) 42 I. R. 344; 3 Mac. & G. 476; 21 
L. J. Ch. 574; 15 Jur. 69; 87 R. R. 153, relied on. 

An agreement to sell does not entitle the 
person in whose favour the agreement is executed to 
remain in possession of the property agreed to be 
sold, and if he is iff possession the party having 
a valid title to the property can eject him. 
[p. 674. col. 2.] 

Se? Veerareddt v. Kurri Bapiveddt, 29 M. 336; 
IM. L. T. 153; 36 M. L. J. 395 Ur B.), followed. 


"Mr. S. G. Sadagopa M udaliar, for the 
Applicant, 

Messrs. A. Doraiswami Iyer," S. Muthia 
Mudahay and K. Ramachandran, for the 
Defendants. , 

JUDGMENT,—These_are two applica- 
tions mace by Sir M. C. T.Muthia Chetty 
for en injiction restraining the plaintiffs 
and defendenís and tke Receivers 
appointed in the suit from interfering with 
or disturbing his possession of the village . 
of Melamarudur; which the parties to the 


C74 


INDIAN CASES. 


[1922 


TEAVASIMUTHU NADAR 9, BALAGURUSWAMI NADER, 


suit seem to claim as their property. This 
village was the subject of a mortzage- 
decree obtained in the year Toun, This 
decree was assigned to Sir M. C. T. Muthia 
Chetty and he brought the village to sale 
which was held on r5th July 1918. The 
Nadars, represented by the plaintiffs and 
defendants in this suit, objected to the 
proclamation of sale and on their petition 
being disallowed, they filed an appeal which 
was also dismissed by the High Court. 
Thesale took place on r5th July 1918. 
An application was made to set aside the 
sale. That application was also dismissed 
by the lower Court. Against this an appeal 
was filed to the High Court and it was also 
dismissed. The sale, therefore, in exe- 
cution of the decree is now final and binding 
on the Nadars. The sale-certificate has 
been issued in favour of Sir M. C. T. Muthia 
Chetty. On the "Ch September 1918 
Sir M. C. T. Muthiah Chetty agreed to 
sell and convey the properties to one M. 
T. K. L. Annamalai Chetty for a profit of 
Rs. 20,000 but Annamalai Chetty did not 
carry out the terms of the agreement 
and we may, therefore, dismiss him from 
consideration. So far, therefore, as the 
applicant in the present application is 
concerned, he has got a valid title to the 
property which cannot be impeached by 


the Nadars. He also got symbolical pos-- 


session from Court. As the property is in 
the possession of the tenants the only 
possession he can get is symbolical pos- 
session under O. XXI, r. 93, of the Civil 
Procedure Code. He also got rental agree- 
ments from the tenants and, according to 
his affidavit filed with the application, 
he got possession from the"'tenants but in 
gctting the harvested crops, he is being 
obstructed by cne Singaravelu Nadar, who 
purports to act on behalf of defendants Nos. 
2 to 5. The present application is for an 
injunction restraining the defendants and 
Receivers from interfering with the pos- 
session. So far as the defendants are con- 
cerned, it is alleged that Sir M. C. T. Muthiah 
Chetty is under an agreement to re-convey 
the property to them and that he has received 
Ps. 85,000 deposited with him by the 
deceased Gurtswamy Nadarin the name of 
his wife Rajarajeswari Ammal and a sum of 
Rs. 12,000 deposited by the 1st defendant. 
Out of this sum of Rs. 12,000 the rst de- 


fendant has already withdrawn Rs. 5,000 
to meet payments directed by an order 
of the Court. It seems to me that it is 
unnecessary to decide on this, applica- 
tion whether there was or was not an agree- 
ment to re-convey the property. No writ-- 
ing is produced evidencing the agreement 
but assuming that there was an agreement 
to reconvey to the: Nadars, that agreement, 
under section 54 of the Transfer of Property | 
Act, conveys no title in the property. It 
is an executory contract which has to be 
fulfilled by the Nadars by paying the balance 
of the purchase-money, even if their case 
is true, and executing a sale-deed after 
the payment of the moneys due. It is 
not necessary to go into this question 
in this application and I shall say nothing 
as regards the rights of the parties under 
the agreement, It is enough to state that, 
so far as the Civil Procedure Code and 
the Transfer of Property Act are concern- 
ed, there can be no question of the purchase 
having been made benami or of any pcs- 
session having passed under the agree- 
ment. As a matter of fact, having 
regard to the Full Bench decision in Kurri 
Vezvareddi v. Kurri Baptreddt (1), an agree- 
ment to sell gives no right to the 
parties to remain in possession and 
if they were in possession the person 
having valid title can eject them. 
That being the case, it seems to, 
me the question is whether on this applica- 
tion, having regard to what has happened, 
the applicant 3s not entitled to ask that 
the title which he has got by the Court- 
sale and possession he has got thereunder 
by O. XXI, 1. 93, and the tenants attorn- 
ing to him, should be maintained. 
A preliminary objection is taken that the 
Court has, no jurisdiction to pass an order . 
on an appiication in a suit to which the 
applicant is not a party. When a Receiver ` 
has been appointed, I see no valid ob- 
jection to a third party whose prope:ty 
is being interfered with under a claim by 
a Receiver or the parties to the suit, fron 
appíving to the Court for redress. The 
only Cer way in which the applicant 
can have any rzdtess would be to file a 
seperate scit, getting the leave of the Court 
to implcad the Receivers and then ask by 


(13)29 M. 336; 1 M. L. T. 153: 15 M. L.J. 395 
(F. B.) 
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means. of an application that the parties 
to that suit and the 
restrained froin interfering with his rights. 
I think the authorities are clear. ‘In cases 
where the Court can give adequate relicf 
where a Receiver has been appointed, 
the proper course for the Court will be 
to pass' directions on this application and 
not compel or drive the applicant to file 
a separate suit and render the estate liable 
for costs. The authorities referred to by 
the Advocate-General, Mahomed Medhi v. 
Zoharra Begum (2); Mr. P. Roy Chowdhury 
v. Nolint Prokash Sen (3)and Hanseswar 
Ghosh v. Rakhal Das Ghose (4): . Rowland 
Hudson v. JohwPierpont Morgan (5), Neate 
v. Pink (6) which was confirmed on appeal 
‘in Neate v. Pink (7), and Woodroie on 


Receivers, page 74, support the view that 


the proper course is for an application to 
be made in the suit in which Receivers 
have been appointed. When the Receivers 
are appointed in this suit they represent 
the parties and the properties are în custo:ia 


legis. It seems to me to be unnecessary - 


to compel the applicant to file a separate 
suit against the Receivers and parties 
for an injunction and for other releifs which 
only threw an additional burden on the 
estate. Iam, therefore, of opinion, that I 
have got jurisdiction to pass an order. 
On the merits, it seems, to me none of the 
parties to the suit have got any right under 
colour of an alleged title to the property 
to interfere with the possession of third 
persons. The Attorney for.the Receivers 
states that he has done nothing to inter 
fere with the possession of Sir M. C. T. 
Muthiah Chetty and that he does not want 
to do anything ; but the position taken up 
by K. Ramachandran for defendanis Nos. 2 
to 5 is certainly ambiguous. He states 
that though it is alleged Sivalinga Nadar 
is interfering with the possession of the 
applicant on behalf of the defendants they 
did not give him authority to do any un- 


(2) 17C. 285; 8 Ind. Dec. (N. S.) 728. 
(3) ‘22 Ind. Cas. 417; 18 C. W. N. 289; 15 Cr 


oJ. 65. : 
(4) 20 Ind, Cas. 683; 18 C. W. N. 366; 18 C. L. J. 


ge 1 Ind. Cas. 356; 36 C. 713; 9 C. I. J. 563; 
x3 C. W. N. 654. 
(6) (1846) 60 E. R. 693; 15 Sim 450; 74 R.R.122. 
(7) (1851) 42 E. R. 344; 3 Mac. & G., 476; 21 
L J. Ch. 574; 16 Jur. 69; 87 R. R. 153. 
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lawful act. But there can be little-doubt 
that Sivalinga Nadar is there on their behait - 
and that he is doing his. best to see that 
the tenants do not pay any rent to Sir Mu- 
thigh Chetty as they are bound to do. I. 
think, therefore, injunction should be grant- 
ed. ‘There will be an injunction restraining 
Nos. 1 aad 2 plaintiffs and their next freinds. 
and Nos. Ir, 2 and 3 defendants from interfer- ` 
ing with the possession of the applicant, : 
Nos. r, 2 and 3 defendants will pay the taxed 
costs of this application. The taxed costs 
of the Receivers will come out of the estate. 
V. N. V. Application allowed. 
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PATNA HIGH COURT. 

Civi, Reviston No. 30 OF 1922. 
June 30, 1922. 
Present:.—Mr. Justice Adami. 

RAM PERSHAD LAL AND OTHERS— 

PETITIONERS 
Versus . 
CHAMARI SINGH. AND OTHERS— 
OPPOSITE PARTY. l 

Civil Procedure Code ( Act V of 1908), O. X X I, 
y. 90—Sale, setting aside of, on ground of irregularity ` 
or fraud— Fraud, concealmert of, from judgment- 
deltor-— Application after confirmation of sale, 
competency of. 

Where a sale or an irregularity affecting the 
sale has, by the fraud of the decree-holder or other 
parties to the sale, been kept concealed from the 
judgment-debtor, heis entitled to apply under O. 
XXI, r. go of the Civil Procedure Code whether 
the sale has been confirmed or not, and the time 
for making the application is to he computed from - 
the date when the fraud first became known to 
him. There is nothing in O. XXI, r. 90 of the 
Code which limits the filing of an application to 
the period prior to the confirmation of the sale, 
Ip. 676, col. 2.] 

Bashi Ram v. Hassan Muhammad, 51 Ind. Cas. 
447 and Mohendro Narain vw. Gopal Mondul, 
17 C. 769; 8 Ind. Dec. (N: $.) 1056, referred to. 

Application against the order of the 
Munsif, Barh. 

Mr. Bunla Chandra Sinha, for the 
tioners. 

Mr. Sunder Lal for Mr. Ragho Prasad, 
for the Opposite Party. 

SUDGEIENT.—Ih!sis an application di- 
rected against an order passed by the Munsif 
at Barh setting aside a sale in execution 
of a rent-decree under O. XXI, rr. go' ard ` 
g2 cf the Civil Procedure Code, 


Peti- ` 





* " D 
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/.It- appears that tbe petitioner, 
obtained a rent-decice, brought the hold- 
ing to sale on the 16th February 1920, 
and purchased it himself. The sale was 
confirmed on the 22nd March, and posses- 
sion was delivered on the 25th May. There- 
after, the petitioner sold the holding to one 
Punit, for about double the amount he had 
paid for it at ‘the auction-sale. The 
opposite party applied on the rith Sep- 
tember 1920 under O. XXI, r. go’ to 
have the sale set aside on the ground of 
material irregularity.in the service of notices 
and in the sale proclamation, and of fraud. 
He asserted that, by reason of the irregu- 
larities and fraud, an altogether inadequate 
amount had been paid for the holding, 
and that, owing to want of notice and fraud 
and his absence from the village by reason 


of illness, he had had tio knowledge of the 


sale proceedings until the 26th August 
1920. 

The. Munsif held that notices had not 
been, properly issued, that an inadequte 
value was entered in the sale proclamation, 
that owing to this a wholly inadequate price 
had been paid at the auciion, that there 
had been fraudulent collusion ketwcen ike 
decree-holder and judgment-debtor,. and 
that notices had not keen issued uncer 
Section 158-B to the co-sharer landlords 
- of whom the opposite party was one. He, 


therefore, set aside the sale, holding that- 


the opposite party's application was within 
time, since he had been kept out of knowledge 
of the proceedings by the petitioners until 
26th August 1920. The District Jucge 
has upheld the Munsif’s findings and gis- 
thissed the petitioner's appeal, 

The opposite party claimcd to have 
purchased part of the holding and to have 
possession of another portion ‘under a mert- 
gage, the kabala and mortgage-deed having 
been executed before the suit of the decree- 
holder. 

It is contended now before me that an 
application ynder O. XXI, r. 90, to set aside 
a sale on the ground ot traud can only be 
made prior to confirmation, of the sale, 
and that, therefore, tke Munsif had no juriz- 
diction to entertain the application of tke 
opposite pari y. 

I do not think that this contention can 
be supported. I have been referred to 
a decision by Broadway, . J., of. the Lahore 
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High Court, JBeshi ^ Ram v, . Hasan 
Muhammad (1) Lut am not alle to 
follow the reasoning given therein, Were 
the sale or an itregularity aff cing the sale 
has, by the fraud of the decrve-holcer or 
other panies to the sale, been kept cen- 
cealed from the judgment-debtor, he is 
entitled to apply under rtle co weiler 
the sale has been confirmed or not, and 
the time for making the application is to Le 
computed from the date when the fraud first 
became known to him, Mokendio Narain 
v. Gopal Mondul (2), Golam Ahad v. 
Judhashter Chundra Shaha (3). ‘There is 
nothing in O. XX1, r. go which limits the 
filing ‘of an application to .the pericd 
prior to confirmation of the sale. 

It is next contended that, in order to - 
enable the opposite party to plead exten- 
sion of time for his application to the date 
of knowledge, he must show that ke was 
kept ignorant thrergh frard, and that (Lee 
is no finding that in this case the petiticner 
was aware of the opposite pa1ty's pur Lese 
and mortgage, or ibat! he fraudulcnily 
wilheld knowiecge frcm bim, tke case 
being that the opposite party was away 
through illness.. It kes kecn found, however, 
that notices at various stages were not servcd, 
especially the nctice required under section 
158-B, end the whole tenor cf ike decisicns 
of the lower Couris is, that tke petiliorcr | 
purposely prevenicd service of notices. 

‘The third ground taken is that the oppo- 
site party being a pur base: of only a portion 
of the holding and moi:tgegee of anotler 
portion, the landlord deciee kolder was 
not lound to :cccgrise lm, ole lec- ro 
right to file an applicaticn uncer C. 3 XT, 
r.G0. "ilis cini was rct teken in tle ewer 
Couifs end I kave rct matalai bDeo:e me 
to show whetler tke koaia and mortgege 
covered tle whole of the kclairg so as to 
effect a transter of the whole. 

On the findings of the lower Courts, I 
can see no good ground to interfere, "Ihe: 
application is rejectcd. Hearing fce three 
gold moh-.rs. 


iz. Atplication rejected, 


(1) 51 Ind. Cas. 447. 
(2) 320.260; find, Le 


$ ec (N. 
(GI 30o C. 142 ab p.155; 7 C. 
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CIVIL APPEALS NOS. 255 AND 260 OF 1918. 
February ro, 1922. 
Present:—-Mr. Justice Spencer and Mr. 
justice Devadoss. 

IN APPEAL NO. 255 Or rgt8, 
ANDUKURI’ - VENKATARAMADAS 
(DEAD) AND OTHERS—PLAINTIFFS—Ap- 

PELLANTS. 

VEYSUS. 
PACHIGOLLA GAVARRAJU AND 
OTHERS—DEFENDANTS—-RESPONDENTS. 

IN APPEAL No. 260 oF 1916. 

BOLLAPRAGADA SURYANARANA 
AND OTHERS—DEFENDANTS—APPELLAN'TS 
V6/ SMS 
ANDUKURI VENKATARAMADAS 
AND OTHERS—PLAINTIFFS-—RESPONDENTS. 
-~ Inam—-Karnam service — Enfranchisement — Title- 
deed in name of Hindu woman—Succession to office 


—Stridhanam Aeivs, or husband's heivs —M adras 
Hereditary Village Offices Act (I I I of 1895). . 


Under the Madras Hereditary Village Offices 
Act, succession to . the office of a service 
tnam holder goes to a single heir and the last re- 
gistered ho'der forms a new stock of descent, and 
“When an appointment has to be made, the nearest 
heir to him is preferred, provided he is otherwise 
qualified. After the inam is enfranchised, the 
property descends to the heirs of the person named 
in the title-deed, that is, to the heirs of the person 
who is registered as holder at the time of the en- 
frauchisement. (p.673, col.y2.] 

Where a service nam is enfranchised in favour 
of a Hindu female who is the last registered 
.holderof the office, and the title-deed granted to 
.herisin termsan absolute grant, the estate con- 
ferred upon her.is an absolute one and not that of 
a Hindu female. [p. 678, col. r] 

Dharanipragada Durgamma v. Kadambari Vir- 
razu, 21 M. 47; 7 M. L. J. 233; 7 Ind. Dec. (N. $) 
389, Subbaraya Mudali v. Kamu Chetti, 23 M. 
47; 9 M. L. J. 160; 8 Ind. Dec. (N.S) 427, Salemma 
v. Luichmana Reddi, 21 M. 100; 8 M. I. J. 14: 7 
Ind. Dec. (N. S.) 427, Venkata ` Jagunnadhz 
Sarma v. Veerabhadrayya, 61 Ind. Cas 667: 44 
M. 643; 41 M. L. J. 1: 34 C. L. J. 16; t4 E, W. 59; 
(1921) M. W. N. 401; 30 M, L T. 14;26 C. W.N. 
302; (7922) A. I. R. (P. C.) 96, followed. 

Pingala Lakshmipathi v. Bommireddipalli Chala- 
mayya, 30 M. 434 at p. 435; 17 M. L. J. 101; 2 
M. L. T. ror, overruled. 

Appeals preferred against a decree 
dated the 17th December 1917, of the 
Court of the Temporary Subordinate Judge, 
Vizagapatam, in O. S. No. 57 of 1916. 

In A. S. No. 255 or 1918. 

Mr. A. Krishnaswamt Atyar, for the Ap- 
pellants. 

Mr. S, Varadachariar, for the Respond- 
ents, 
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In A. S. No. 260 oF rors. 
Mr. S. Varadachariar, for the Appellants. 
Mr. A. Krishnaswamy Joar, for the Re- 


Spondents. l 
< JUDGMENT. 

Speneer, J.—The properties concerned 
in this suit (O. S. No. 47 of 1916) 
consisted of Rarnam service inam lands 
which were enfranchised in 1892 by Go- 
vernment and the title-deed was granted 
to a woman named Mahalakshmi Ammal 
who was the last registered holder of the 
office. The appellants Nos. 1 and 2 in 


` Appeal No. 260 are Mahalakshmi Ammai’s 
: daughter's sons and the other appellants are 


alienees from her and from them after the 
enfranchisement of the inam which formed 
the emoluments of the office. These 
appellants were defendants in the lower 
Court. The first appellant in Appeal 
No. 255, since deceased, was the husband’s 
brothers son of Mahalakshmi, and the. 
other appellants are alienees from him who 
were plaintiffs in the lower Court. On 
the death of the last adult male-holder 
Venkataramadoss, the office was first rẹ- 
gistered in the name of his minor son, Ven- 
katramanayya and on that son's death, 
his mother, Mahalakshmi, succeeded as 
‘being his nearest heir. Act III of 1895 
which now regulates the succession to hered- 
itary offices in the Presidency of Madras, 
by section r0 makes a woman ineligible 
for appointment, Regulation VI of 1831, 
which was the law in force in 1879 when 
Venkatramanayya died, did notactually pro- 
hibit the appointment of women. But 
the Board's Standing Order which guided 
the proceedings of Collectors in making 
a proper s2lection declared that females 


 saould be excluded from succession on the 


ground that they were obviously incapable 
of performing those duties. But they did 
not exclude persons claiming through 
females. In the case of minors it was pro- 
vided that when the legal heir. was a minor 
he should be registered as ah office-holder 
and the Collector should appoint a gumashla 
to perform the duties until he attained rna- 
tority. In the present instance, Mahatak- 
shmi Ammal was appointed, rightly ot 
wrongly, as kartun on the death of ber: 
minor son‘ and when her husband's brothers 
sought to oust her in a Court of law. their 
suit was dismissed and she was confirmed 
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in her office; the inam was enfranchised 
and the title-deed was granted to her ia 
&g2 which in terms is an absolute grant 
-. of 37°45 acres dry and 32°67 acres of wet 
land in free-hold subject to a small quit 
rent, 


The question before us is, whether this 
conferred on her an absolute estate or only 
“a widow's estate.. In similar cases it was 
‘held in Dharanipragada Durgamma v. 
Kadambart Virrazw (x) and in Subbaraya 
Mudah v. Kamu Chetti (2) that the title- 
deed conveyed the land to the widow as 
her own absolute property by grant from 
‘Government and that it was not intended 
' to limit her estate to a widow’s estate. In 
. Salemma v. Lutchmana Reddi (3) which 
- was a case of Moniagar’s am which was 
 enfranchised it was held that the property 
belonged to the deceased as her stridhanam 
. and descended to her heirs. A contrary 
‘view was taken in Pingala Lakshmaipathi 
^ V. Bommireddipallà Chalamayya (4) by a Full 
‘Bench. But that case has been overruled 
by the Privy Council decision in Venkata 
 Jagannadha Sarmav.V cerabhadrayya(5) which 
‘must be considered as finally settling the 
‘long controversy as to the rights accruing 
to heirs of persons in whom service inams 
“are enfranchised. Pingala Lakshmipathi v. 
: Bommireddipalli Chalamayya (4) may also be 


‘distinguished by the fact that in that case . 


: the title-deed was made out jointly iu 
favour of the widow and the next rever- 
„sioner which might be taken as an indi- 
cation that the reversioner should take the 
‘estate on the widow's death and not ihe 
widow’s heirs. It is argued that Govern- 
ment could not have intended that the right 
of succession should be diverted from the 
“male line of heirs into a fresh line of eucces- 


sion starting from-a female. But this js- 


the effect of the law which provides that 
succession to the office is to go to a single 
heir of the last registered holder. ‘Ihe 
- an 21 M, 47; 7 M. L. J. 233; 7 Ind, Dec. (x.s.) 
389. , 

(2 23 M. 47? 9 M. L. J. 160; 8 Ind, Dec. (Gesi 


7- 
(3) .21 M. roo; 8 M. L. J. 14; 7 Ind. Dec. (NS) 


(4) 30 M. 434 at p. 435; 17 M. L. J. 101; 2 M, 
, L, T. xor. 

(5) 6r Ind. Cas. 667; 44 M. 643; 41 M. L. J. 
| 1; 34 €. I. J. 16; 14 L. W. 59; (1921) M. W. N, 
401; 30 M. L. T. 14; 26 C. W. N. 302; (1522) A. I. 
Hu (E, C.) 96. 7 E 
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result is, that the last, registered holder 
formsanew stock of descent, and that, when 
an appointment has to be made, the nearest : 
heir to him is preferred provided he is other- 
wise qualified. After the inam. is eniran- 
chised the property descends to the heirs 
of the person named in the title-deed, that 
is, to the heirs of the person who is regis- 
tered as holder at the time of enfranchise- 
ment. As a result of this view of the 
law, the daughter's sons of Mahalakshnu 
will succeed to her absolute property in 
preference to the relations of her husband 
and, this being so, Appeal No. 255 must be 
dismissed with costs and Appeal No. 260 will 
be allowed and the suit dismissed with costs, 
except as to Item No. 13, as to which 
there is à Memorandum of Objections and 


"in respect of which the parties have come 
“to a compromise, which is, that the plaintiffs 


willhand over possession of this item by 
the rst of April 1922 to the defendants 
Nos. 50 to 55 from whom they obtained 
possession by executing the decree of the 
lower Court which is now reversed. Both 
sides orally agree that they will have no claim 
against each other for costs in the suit or 
in the appeal or mesne profits as regards 
this item only. If restitution is not. made 
according totheir compromise, the defendants 
wil be entitled to recover possession in 
execution of the decree and also to recover 
mesne profits. s 

Devadoss, J.—I agree. 

V.N. V, Appeal No. 253 dismissed; 

N. H. Appeai No, 260 allowed. 


MADRAS HIGH COURT. 
SECOND CIVIL AP2EAL NO. 1208 OF 192%. 
December 16, 1921. 
Present :—Mr. Jusiice Kamaraswami Sastri 
and Mr. Justice Devadoss. 
KALIDINDI SEETARAMARAJU — 
PLAINTIFF—APPELLANT 
i versus 
: VEGESANA SUBBARAJU AND OTHERS 
^o——DEFENDANTS—RESPONDENTS. 
Limitation Act (IX of 1908), ss. 6, 8, 9, Sch. | y 
dris. 125, I44— Lunatic— Adverse — possession-— 
Principles | applicable Alienation by Hindu 
MS wife—Suii to set aside alienation-— Límtta- 
QR. j 
Së 
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It cannot be stated as a general propositiou 
that there could beno adverse possession of 
property which belongs to a lunatic or minor 
during the continuance of the lunacy or minority 
of the owner. The question has in each case to be 
decided with reference to the anterior relation- 
ship between the person taking possession .and 
the minor or lunatic and. to whether any circum- 
stances exist which wonld entitle the Court to 
hold that the person who entered into possession 
did so under circumstances which wouldin law 
make him only an agent or bailiff of the minor or 
lunatic. [p. 681, col. 2 ; p.682, col. 1.] 

Under the Limitation Act, lunacy or minority 
"will not by itself prevent limitation from running 
as against the minor or alunatic. Where it is clear 
that the person entering into possession was under 
no duty to the lunatic or minor and entered into 
possession for his own benefit and in assertion 
of a title hostile to that of the lunatic or minor, 
limitation would begin to run from the date when 
he took possession though the lunatic or minor 
would be entitled to file a suit within 3 years 
from the date when his disability ceases. [p. 682, 
cols. 1& 2] 

In ve Biss, Biss v. Biss, (1903) 2 Ch. 40; 72 L. J. 
Ch. 473 ;88 L. T. 403 ;31 W. R. 504, Wall v. Stan- 
wek, (1887134 Ch. D. 763; 56 L. J. Ch. 501; 56 L. T. 
399; 35 W. R. 701, Thomas v. Thomas, (1855) 2 K. 


& J. 79; 25 L. J. C. 1359; x Jur. (3. 8) 1160;4 W. R.. 


135; IIO R. R. 107; 69 PR R. 70r, Howard v. 
Earl of Shrewsbury, (1874) 17 Eq. 378 ; 43 L. J. 
Ch. 495; 29 L. T. 862; 22 W. R. 290, relied on. 
Smyth v. Byrne, (1914) x Ir. Rep 53, Mathew v. 
` Brise, (1851) 14 Beav. 34r at p. 343; 51 E. R. 317; 
92 R. R. 130, distinguished. ` 
. The wife of a Hindu lunatic as such 
is not competent to execute a  sale-deed of 
her husband's lands and a suit by a rever- 
sioner after the death of both the husband and 
the wife to set aside the alienation is governed 
not by Art. 125 but by Art. 144 of Schedule I to 
the Limitation Act and time begins to run from 
the date of the sale-deed and neither the fact that 
the widow had only a limited widow's estate in 
her husband's property after his death nor that 
. She herself was the vendor, would prevent limi- 
tation from running. [p. 682, cols. r & 2.] 
Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Ellore, in Appeal Suit No, r37 of 1919, 
(Appeal Suit No. 379 of 1918, on the filé of 
the Court of the Subordinate Judge, liliore), 
preferred against the decree of the Court of 
the Additional District Munsif, Bhimavaram, 
in Original Suit No. 7r of 1917. 
Mr. P. Narayanamurtht, for the Appellant. 
Messrs. V. Ramadoss and Venkatarama 
Raju, for the Respondents. 
JUDGMENT.—This appeal arises out of 
a suit filed by the plaintiff for a declaration 
that his verdor, the first defendant, was the 
nearest reversioner of th: late Venkatara;u 
and that the alienation of : the immoveable 


properties mentioned in the. plaint by 
Venkayya, the wife of Venkataraju, to the 
family of defendants Nos. 2 to 5 and that of 
defendants Nos. 6 to II are invalid and not 
bindiagonthe plaintiff or the first defendant, 
for possession and mesne profits which were 
ass ssed at Rs. 200 for the year 1913 and for , 
Subsequent mesne profits. Various pleas 
were raised by the defendants, the chiet 
of which were that the first defendant was 
not the nearest reversioner of the late Ven- 
kataraju, that the sale-deed of the 8th 
of February 1913 in favour of the plaintiff 
was not bona fide and valid, that the aliena- 
tions by the widow were for necessity and 
binding on the reversioners and that the 
suit was barred by limitation and res judi- 
cata. The District Munsif passed a decree in 
favour of the plaintiff, but on appeal the 
Subordinate Judge reversed the decree in so 
far as it related to item No. xin the plaint 
Schedule and dismissed the plaintiff's suit. 
He held that Venkayya, the wife of Ven- 
kataraju, executed the sale-deed dated the 
i4th May 1880 on which the defend nts re- 
lied and a copy of which was filed as Exhibit 
IX. He also held that the sale-deed 
was executed by her to discharge a debt 
due by her husband, that it bound her hus- 
band’s reversioners, that the first defend- 
ant ratified the sale of the suit land by the 
wife of Venkataraju, and that the sult was 
barred by limitation as the aliehees from 
Venkayya have been enjoying the property 
from 1880 without interruption. The 
facts found are that, during the lifetime 
of her husband, Venkata-aju, his wife, 
Venkayya, execu:ed a sale-deed of the lands 
to WNarasimharaju. Exhibit IX, which 
is a copy of *the deed dated. the r4th of 
May 1580, recitesthat Venkataraju, borrowed 
Rs. 54-11-0 on the 30th of November 1877 
and mortgaged the land described in the 
do.ument to him, that the amount due cn 
the dite o? th: sale-deed was Rs. 79 12-0, 
that Venkayya borrowed Rs. 10-40 to 
disch:r;e other debts and that the land 
specified in the document was sold for 
Rs. ço. The deed winds up as follows:— 
“As my husband, Venkataraju, is not 
of a :óund mind, I have to execute the said 
gile-ce d. This is the Jeroyai? sale-deed 
executed by me." It is clear that, so 
far a; the sale is concerned, Venkayya 
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who was neither the committee in lunacy 
nor the natural guardian of her husband, 
Venkataraju, who was alleged to be a iuna- 
tic, had no power to execute tke sale d ed. 
Venkataraju died in 1882 and as the finding 
is that the alienees were put in pos3cssion 
on the date of the salé in 1880 they have 
been in possession under an invalid aliena- 
tion by the wife of Venkataraju from 1880. 
Venkayya died in 1910 and the first defend- 
ant who is found io be the reversioner 
sold the property to the plaintiff in 1913. 
As the. case is not one of an alienation 
by a widow, the suit does not fall under 
Art. I25 ofthe Limitation Act. 

It is contended by Mr. Narayanamur- 


thi for the appellant that as Venketaraju - 


was insane at the date of the sale by Lis 
wife and died insane, there could te no 
adverse possession against Venkataraju, and 
that at his death adverse possession could 
only commence against his widow in which 
case the reversioner would not be barred. 
The question is, whether adverse posses- 
sion can commence to run against a per- 


‘son who is insane. In Smyth v. Byrne 


(I) it was held that a person entering on 
the land; of a lunatic with notice of lunacy 
and of the rights of the lunatic becomes 
a bailiff in respect cf the lunatic’s estate 
in the lands, and that, where the lands 


are heid by a lunatic under a contract: 


of tenancy and a new letting is sulse- 
quently made to. the person so entering, 
such new je.ting will be deemed a graft on 
the old Ten oc, O’Brien, L. C. observed 
that the s.me principle shou'd be applied 
to lunatics as is applied to minors and 
that it wesa well known rule that if, under 
ceitain circumstances, a person enters upon 
a minors propeity, he btcomes clothed 
with such a fiduciary’ relationship towards 
the minor that he cannot- acquire the 
minor's estate for his own ben-Ht. The 
facts of the ca;e were, that the plaintiff 


was certified to ke of unscund mind and. 


that, shorily afterwards, his sister came 
to live on his ferm and took ovcr the work- 
ing and management and before the ex- 


. piration of the lase a fresh lease was en- 


tered into in favour of his sister. Cn 
these facts tke Judges were of opinion 
that the sister was only a beiliff the new 
letting being deemed oniy a graft on the cld 


| (oh Gott Ir. Rep. 53i 
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tenancy. ia Inve Biss, Bis v. Biss (2) the 
question arose as to whether the renewal 
of a lease was to be treat_d for the beneft 
of the o'd les ors. Romer, L. J., in the 
course of his judgment observed: “I now 
proceed to consider the cases with refer- 
ence to the pcsition of the person obtaining 
the renewal. The cases where the 
person has clearly occupied a fiduciary 
position in the matter including an executor, 
administrator, trustee or agent need not be 
dwelt upon, as they present no difficulty. 
I need only remark in passing that it must 
not be forgotten that if a stranger enters into 
possession of an infant’s property he is to be 
regarded as actingías a bailiff or agent for 
the infant in respect of that property." 
The learned Judge thea proceeded to com- 
sider cases where the person renewing the 
lease did. not clearly occupy a fiduciary 
position. 

Itisargued by Mr. Narayanamurthi, on 
the strength of the observations of Romer, 
L. J., that, in the case of infants, strangers 
cutering into possession should be d:emei 


. to be bailiffs or agents for the i5fonts and on 


the strength of tke chservati ns of O Brien, 

C. in Smyth v. Byrne (x), that tke position 
of infants and that of lunatics is thé same 
and that there coud bs no adverse posses- 
sion by the purchaser from Venkayya as 
Venkatarcju, the husband of Venkayya, was 
a lunatic at the daie of the purchase. 

For the respondents it is contended that 
the question as to whither possession by a 
sit. nger should be ce:mcd to be adverse 
or not is all dependent on the facts of 
each case, «nd that where there is no ante- 
cedent relaticnship beiwecn ihe person 
who ent-is into possession and the minor 
or lonatic such as would in equity 1asten 
on the p ison so entering into possession 
a t ust, actualor ccnstructive, there is 
nor.ason why possession by the st.anger 
adve se to ihe minor or lunatic should 
nct give him absolute title after the 
expiration of ihe statutory: period. It is 
Tointcd out that in the casc of Smyth v. Byrne 
(1) be person who gc t a renewal of the lease 
wes tLe sister who was living with the luna- 
tic and that the « servations o: Romer, L. J., 
in Jn re Biss, Biss v. Bi.s (2) exe only obi- 
ter as it was held in that case that ro circum. 


(3) (1903) 2 Ch. 40;72 L. J. Ch. 4733 29 L. T, 
403: 51 W, R. 3504. 
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stances existed which would in law rendet 
the renewal a graft on the old tenancy. In 
Wall v. Stanwic* (3) a widow to whom cer- 
tain property was bequeathed during her 
life or widowhood with reminder to her 
infant children married again but continued 
to reside in and managed the property and 
received rents and profits and maintained 
the children throughout. One of the child- 
ren married during minority and after some 
time ceased to be maintained out of the 
rents and profits, A suit was filed against 
the mother for an account, It was held 
that, although ‘her second marriage 
.divested her estate, the mother was in 
pos;e3;ion as bailiff for the infant crildren, 
and not as guardian by nature or by leave 


of her children or as a trespasser and 
that she was, therefore, liable to account. 
Kekewich, T. observed : "But Mrs. Stan- 


wick continued in physica! occupation of the 
Masons' Arms aud in receipt of th» rents and 
profits of the cottages, In what character? 
Guardianship by the nature (suggested by 
the defence) would no: confer tae rights 
required to justify th» mother’s acts, nor 
will any other specific guardianship suffice to 
explain the occupation and recripts of rents 
and profits from first to last, and it would be 
difficult and in :onvenient to treatthe charac- 
ter as chanzed from tim: to tim», esp cially 
as some of the childrea have all along been 
and stil are infants. It will, I think, be 
safer and moze correct to treat the widow 
as having occupied and received rents and 
profits as the bailif of her infant children, 


Not only is this character known to the law, - 


but it is presumed to exist wherever circum- 
stances require it—that is, wherever it is 
proper to make a man accountable tor the 
rents and profits of au infant's estate and 
he.cainot be shown to have been in posses- 
sion in some other character. Tais is fully 
explained by Vice-Chancellor Wood in 
Thomas v. Thomas (4) and by the late Mas- 
ter of the Rolls in Howard v. Earl of Shrews- 
bury (5) where th2 old cases on the sub- 
ject are cited.. Having regard to the 


c (3) (1887) 34 Ch. D. 763 ;56 L. J. Ch.501;56 © 


Lie D. 3093 35 W. R. 701. 

LA (8:5) 2 K. & J. 79; 25 L. J. Ch, zeg 
7 Jur. d SJ. SES 4 W. R. 135; 110 R. R. 1073; 
MCI "ias E 8; 43 Ia Jo Ka 

5) (19744 17 Eq. 378; 43 dm «4951 29 Lr 
D 8623.22 W. R., 299... 


. but as agent for some other person." 


.gin to 


“must be rendered 


strictures on the plaintiff's pleadings it is 
not unimportant to observe that such a 
bailiff occupies a fiduciary position, so 
taat he may properly be styled a trustee 
as a testamentary guardian may be: [fee 
Mathew v. Brise (6), where the Statute of 
Limitation ‘was held inapplicable on this 
ground]. He is accountable because he 
fills that character—-that is, because 
he is in possession not on his own behalf 
In 
Thomas v. Thomas (4) it was held that 
where a father entered upon the estate of his 
infant children the presumption was that 
he entered as their guardian and bailiff 
and that limitation would not be- 
run against children until - 
they attained 2r. Sir W. Page Wood, V. C., 
in d elivering judgment, obs served : “ I do 
not accede to the argument that, because 
an infant can treat any stranger who has 
entered upon his land as his bailiff for the 
purpose ofenforcing an account of the rents 
and profits received by such stranger.... 
as a bailiff, for the purpose of escaping from 
the effect of the Statute of Limitation. 
I think that it is open to considerable 
argument, especially as that Statute 
provides that ten years only sliall be allowed 
after thé termination of the disability of 
infancy for the person who has attained 
majority to assert his rights, a provision 
which; it has been justly observed, 
altogether nugatory, 
if it be held that in every case 
where a -stranger enters upon an 
infant’s estate he . enters . as bailiff, 
because if that were so time would 
not begin to run against the infant until 
he attained 21." After referring to the 
principle that possession is never considered. 


„adverse if it can be referred to a lawful 


title, he held that the entry on the property 
by the father who was the natural guard- 
jan and was maintaining them would be 
held to be an entry on their behalf ‘and as 
their guardian and was totally different 
from the case of a mere stranger upon the 
property under similar circumstances. | 
We do, not think it can be stated as a 
general proposition that there could be no 
adverse possession of property which belongs 
to a lunatic or minor during the continu- 


(6) (1851) 14 Ber, 341 at p. 343) 5r E, R. 317} 
92 R. R. 130. 
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ance of the lunacy or minority of the owner. 
The question has in each case to be decided 
with reference to the anterior relationship 
between the person taking possession and 
the minor or lunatic and to whether any 
circumstances exist which would entitle the 
Court to hold that the person who entered 
into possession did so under circumstances 
which would in law make him only an agent 
or bailiff of the minor or lunatic. The 
scheme of the Limitation Act shows that, 
though time begins to run against minots 
and lunatics, an extended period of limita- 
tion is given. Section 6 provides that where 
a person entitled to institute a suit or make 
an application for the execution of a decree 
is, at the time from which the period of limi- 
tation is to be reckoned, a minor, or insane, 
or an idiot, he may institute the suit or 
‘make the application within the same 
‘period after the disability has ceased, as 
would otherwise have been allowed 
‘from the time prescribed therefor in the third 
column of the First Schedule to the Act, 
and that where the - disability continued 
up to the death of such person his legal 
representative may institute the suit or make 
‘an application within the ` period after 
the death as would otherwise have been 
allowed from the time so. prescribed; and 
where the legal representative is also 
under. disability at the date of the death 
he will have the same privileges as are 
conferred by clauses (1) and (2) to section 6. 
Section 8 provides that the period within 
which any suit must be instituted or appli- 
cation made will not be extended to more 
than three years from the cessation of the 
disability or death of tpe person affected 
thereby. Section 9 provides that when 
once time has begun to run no subsequent 
disability or inability to sue .stops* it. 
Article I44 provides a period of 12 years 
from the date when the possession becomes 
adverse to the plaintiff. It seems to us, 
from the provisions of the Limitation Act, 
that lunacy or minority would not by itself 
prevent limitation from running as against 
a lunatic or minor and that in cases where 
itis clear that the person entering into pos- 
session was under no duty to the lunatic 
or the minor but entered into possession 
‘for his own benefit and in assertion of a 
title hostile to that of the lunatic or minor, 
limitation would begin to run from the date 
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when he so took possession though the 


lunatic would be entitled to file a suit w.th- 


in three years from the date when his dis- 
ability ceases. If he died a lunatic, then 
the suit could be instituted by his legal 
representatives. In the present case, even 
assuming that Venkataraju died a lunatic, 
time began to run from the date of the sale- 
deed and a suit to recover possession 
of the property should have been filed by 
the widow. The fact that she had only 
a limited widow’s estate in her husband’s 
property would not prevent limitation from 
running; for, a Hindu widow isthe legal 
representative of her husband and she 1s 
the person who, on the death of the lunatic, 
would be entitled to sue as representing 
the estate. The fact that she herself was ` 
the vendor would not prevent limitation 
from running. We are of opinion that in 
the present case time began to run from the 
14th of May 1880, the date of the sale-deed, 
as there are no circumstances to suggest 
that the vendee entered into possession for 
the benefit of the deceased Venkataraju. 

The second appeal, therefore, fails and 
is dismissed with costs. 

V. N. V. 

N. H. 


Appeal dismissed. 


en qt 


MADRAS HIGH COURT. 

Civit, REVISION PETITION NO. 716 OF 1921, 
January 11, 1922. 
Preseni:—Mr. Justice Venkatasubba Rao. 
KOTA SRIRAMULU—DEFENDANT No, I 

l — PETITIONER 
VEYSUS < 
KOTA SREERAMULA--PLAINTIFF 
——RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. xo— 
Stay of suit—Matiey in issue," meaning of. 
. In order to obtain a stay of the trial of a suit 


under section 10 of the Civil ProcedureCode pending 
the disposal of another suit, it is not sufficient 


'for the applicant to show that there are some 


issues common to the two suits. The mattter in 
issue in one suit must be shown to be directly 
and substantially in issue in the other suit. The 
expression "matter in issue" has reference to 
the entire subject in controversy between the 
parties. [p. 684, col. 2.] i 

Bepin Behary Mozumdar v. Jogendra Chandra 
Ghosh, 36 Ind. Cas, 641; 24 C. L. J. 5r4. followed. 

After the death of A and B, two divided Hindu 
brothers, C sued D for possession of certain 
property of B situated at X on a declaration that 
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he was the adopted son of A. During the 


` pendency of this suit, D sued C claiming as 
tev: rsionary heir the property of B situated at A 


. as well as his property situated clscwhere together 


) 


«with the property left by A. The question was 
whether the second suit could proceed ` 


Held, that the suit could not be stayed as the 


matter in issue in the two suits could not be said 
to be identical so as to attract the operation of 
section ro of the Civil Procedure Code. 


Petition, under section 115 of Act V of 


1909 and section 106 of the Government . 


of India Act, praying the High Court to 
revise the order of the Court of the Sub- 
ordinate Judge, Bapatla, dated the 18th 


oi July 1921, in I. A. No. 395 of 1921, 
-in Orginal Suit No. 162 of 1920 on the 
‘ file of the said Court. l 


Mr. V. Rajagopalachariar, for the Peti- 
tioner., 


Mr. B. Somayya, for the Respondent,’ 


x JUDGMENT.— This is a revision  peti- 
tion filed against an order of the Subordi- 
nate Judge of Bapatla refusing to order 


“stay of the trial of Original Suit No. 162 
oi 1920, on the file of his Court, under section 
IO of the Code of Civil Procedure. 


. I shall briefly . state the facts. Kota 
Venkata Narasayya and Kota Seshayya 
were two divided brothers. Kota Ven- 
kata Narasayya died in 1907 and after his 


_ death itis said, his widow Ramalakshmamma 


took in adoption Kota Sriramulu.as her 
son. As the name of his opponent also 
happens to be Kota Sriramulu, I shall 


‘refer to the son of Venkata Narasayya as 


Sriramulu (No. I). Kota Seshayya died 
in 1906 and his widow Venkatasubbammah 
in 1919. On the death of Venktasubbam- 
mah one, Kota Sriramulu, whom I shall 
call. Sriramulu (No. 2), who denied that 


. Sriramulu (No. I) was the adopted son of 
“Venkata Narasayya claiming to be the 


reversioner of Kota Seshayya, filed against 
Sriramulu (No. X) on 28th February 1920 an 
Original Suit No. 36 of 1020, on the file 
of the Court of the Temporary Subordinate 
Judge of Guntur for the recovery of cer- 
tain properties situated at Secunderabad 
and in the Talug of Ongole. ‘The Subordi- 
nate Judge held he had no jurisdiction in 
regard to the properties situated at Secun- 
derabad and that if those properties were 
excluded from the suit, it would be cog- 
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nisable by the District Munsf of Ongole 
and returned the plaint jor piesentation 
to that Court on roth November 1920. 
Siifamulu (No. I) on r2th November 
1920 filed Original Suit No. 204 of 1920 
against Sriramulu (No. 2) in the District 
Court of Secunderabad for a declaraticn 
that he was the adopted son of Kota Ven- 
kata Narasayya and for possession of the 
properties situated at Secunderabad. 

On 20th December 1920 Sriramulu (No. 2) 
filed Original Suit No. 162 of.1920 against 
Sriramulu (No. x) on the file of the Subordi- 
In this 
suit Sriramulu (No, 2) claimed not only the 
properties of Seshayya but also the prop- 
erties of Venkata Narasayya, his widow 
Rama ' Lakshmamma . having died in 
March 1920. 

Sriramulu (No. r), who is the defendant 
in Original Suit No. 162 of 1920, applied ` 
in that suit for the stay of the said suit 


.on the ground thathis suit, namely, Original 


Suit No. 204 of 1920 on the file of the Dis- 
trict Court of Secunderabad, was the pre- 
viously instituted suit. 

The question to be decided is, is Srira- 
mulu (No. 1) entitled to have Original Suit 
No. 162 of 1920 stayed under section IO 
of the Code of Civil Procedure ? 

The applicant under section ro is bound 
to show that the ‘matter in issue’ in the 
suit is directly and substantially in issue 
in the previously instituted suit. The suit on 
the file of the District Court of Secunder- 
abad relates to properties situated at 
Secunderabad, whereas the suit on the 
file of the Subordinate Judge’s Court, 
Bapatla, relates eto properties within Bri- 
tish India. Further, the former suit has 
reference only to properties belonging to 
Seshayya, whereas the latter suit deals 
with properties not only of Seshayya but 
also of Venkata Narasayya. 

In these circumstances, can it be said 
that the matters in issue in the two suits 
are identical? Section ro does ‘not say that 
it is sufficient that there are some issues 
common to the two suits. It requires that 
the matter in issue in the one suit must be 
directly and substantially in issue in .the 
other suit. In this case the issue common to 
both the suits is the factum or the validity 
of the adoption of Sriramulu (No. 1), That 
is to say, one isstie is common to the two suits 
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"but the subject-matters of the two suits 
are entirely different. If the contention 
of the petitioner is correct it will follow that 
the Courtis bound to stay a later suit 
merely because an issue which arises. in 


it also arises in a suit previously instituted 


although the determination of the two suits 
depends not merely upon the decision of 
the common issue but also of other and 
entirely different issues. 

I am unable to accept the contention of 


the petitioner. Bepin Behari Mazumdar : 


v. Jogendra Chandra Ghosh (x) is an author- 
ity for the view that section 10 is not 
applicable. I take the following statement 
of facts from that judgment: '' The peti- 
tioners were defendants in a suit for rent 
instituted against them by the opposite 
party on the 6th May r9rir in the Court 
of the Subordinate Judge 
settlement of a fair rent and for recovery 
of arrears of years 1314-1317 B. S. 
claim was resisted on various grounds 
amongst which we may mentionone, namely, 
that the plaintiffs had evicted defendants 
from the lands of Mauza Ula claimed by the 
defendauts as included in their tenure. The 
plaintiffs did not admit that Mauza Ula 
was so included and apparently maintained 
that they themselves were lawfully in 
possession of those lands. The Subordi- 
nate Judge tried the suit on evidence, 
overruled the plea of suspension of rent by 
“reason of eviction...... On the oth June 
. Ig14, the defendants lodged an appeal in 
this Court against the decree and took as 
one of the grounds of objection in the 
Memorandum of Appeal that the decision 
as to the title to Ula wds contrary to the 
evidence on the record. The appeal has 
not yet been heard. Meanwhile, the oppo- 
site party have, on the rath April rors, in- 
stituted a suit in the Court of the Subordi- 
nate Judge of Khulna for recovery 
of the arrears of the years 1318-1321. The 
defendants ,resist the claim on the ground 
amongst others that during the years in 
suit they have been unlawfully kept out 
of the lands of village Ula. There 
, Can be no question that the title to Ula 
atises in the present as in the previous suit," 
The judgment proceeds to say: “The ques- 
tion accordingly. reduces to this; is the 
matter in issue in the subsequently insti- 
(1) 36 Ind, Cas. 641; 24 C. L. T. 514. 


of Khulna for. 
The ‘ 


tuted suit for rent, also directly and sub- 
stantially in issue in the previously instituted 
suit? The suits are between the same 
parties litigating under the same title and 
that requirement of the Code is fulfilled. 
What then is the meaning of the expression 
‘the matter in issue.’ The defendants invite 
us to hold that the expression is equivalent 
to ‘any of the questions in issue.’ The 
obvious answer is that if that had been 
the intention of the framers of the section, 
appropriate words might have been 
used to bring out such sense. We are of 
opinion that the expression ‘the matter iu 
issue ° has reference to the entire subject 
in controversy between the parties... That 
is, the matters in issue, that is, the subject- 
matters in controversy are obviously | differ- 
ent in the two suits. In the first suit, 
the mater in controversy is, whether A 
is entitled to recover from B Rs. 5,000 
as rent for the year X. In the second suit the 
questionin dispute is whether A is entitled 
to recover from B Rs. 3,000 as rent for tbe 
year V. We are unable to hold that merely 
because the same question may be involved 
in the two suits, the matters in issue are 
identical so as to attract the operation 
of section 10.” I follow Bepin Behary Mo- 
zumiar v. Jogendra Chandra Ghosh (1) and 
hold that section 10 of the Code of Civil 
Procedure does not apply. 
On behalf of the  counter-petitioner 
it has been argued that the Court "at 
Secunderabad has no jurisdiction to grant 
the relief claimed in the suit on the file of 
the Court at Bapatla and on that ground 
section ro is not applicable. Itis unneces- 
sary to decide this question as I have held 
that ‘the petitioner is not entitled to 
invoke the provisions of section 10 for 
the reasons already given. 
In the result, I would dismiss the civil 
revision patition with costs. 
V. N. V. Petition dismissed, 
N. H ——— 


MADRAS HIGH COURT. 
Civit, REVISION Drog NO. 514 OF 1921. 
March r5, 1922. 
Present:—-Mr. Justice Venkatasubba Rao. 


M. A. VELAPPA NADAR— PETITIONER ; 


VEYSUS 
MU NA CHINA PENA ‘CHID AMBARAM 
NADAR AND OTHERS—RESPONDENTS. , 
Civil Procedure Code {Act V of 1908), s. 115, 
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O. I,vr; 1, 2—Misjoinder of paries and causes of 
oction— Ri ghi to relief arising out of same aci— 
Plaintiffs “entitled in alternative— Revision. 

A decision on a question of misjoinder of partics 
“and causes of action can be revised by the High 
Court under section 1:5 of the Civil Procedure 
Code and this powerof revision is not limited to 
cases where the decision has been adverse to the 
plaintiff. fp. 686, col. 2.) 

Inaganti Venkatarama Row v Venkatalingama 
. ANayanim Bahadur Varu, 68 Ind. Cas. 703; 42 
M. L. J. 43; 15 L. W. 72; (1922) M. W. N. 42; 30 
M. L. 1.204: (1922) A. I. R. (M ) 49, Sri Poosa- 
pathi Ramachandra Raju v. Syi Rajah Vachavayi 
Venkata Sulbayamma, 30 Ind, Cas. 41; 20 M. J. 
53, Vaithiingamv. Ramalingam Pillai, 38 Ind. Cas. 
133; 6 kL. W. 9; (1917) M. W. N. 550, Shanmuka 
Nadan v. Arunachalam Chettiar, 69 Ind. Cas. 961; 
14 L. W. 642; (1921) M. W. N. 799; 42 M. Se 3. 
97; 30 M. L. T. 172; 45 M. 194; (1922) A. I. R. 
(M.) 332, Sitavamaya v. Ramappaya, 39 Ind. Cas. 
160; 5 L. W. 207, followed. 

Ramanathan Chetty v. Kadivesan Cheltiay, 21° 
Ind. Cas. €04; 14 M. L. T. 511; (1913) M. W. N. 693, 
not followed. 

Inasuit brought by two Hindu brothers and 
their two sisters, where the first two plaintiffs 
claim certain sums of money from the defendant, 
alleging that the same belonged either to their 
deceased father or to the joint family constituted 
by.them with their father, and further claim 
certain sums of money deposited by their deceased 
mother with the defendant, alleging that though 
the mother was the apparent owner, they too in 
reality belonged either to their deceased fatber or 
to the aforesaid joint family, and in the alternative, 
the plaint states that if the Court finds that the 
mother was the real owner of the latter mention- 
ed sums, then the plaintiffs Nos. 3 and 4 as the 
heirs of their mother should receive the same, the 
case falis under O. I,r. 1 of the Civil Procedure 
Code and therei is no misjoinder of parties or causes 
of action. ;p. 0&7, col. r.] 

Stroud v. Lawson: (1898) 2 Q. B. 44; 67 L. J. Q. B. 
718; 78 L. T. 729; 46 W. R. 626; 14 T.L. R. 421, 
Universities of Oxford and Cambridge v. George 
Gill & Sons, (1899) 1 Ch. 55; 68 L. J. Ch. 34; 79 
L. T. 338; 47 W. R. 248; 15 T. I. R. 21, Brincg- 
bier v. Wood, (1899) 1 Ch. 393; 08 L. J. Ch. 187; 47 
W. R. 252; 79 L. T, 548; 15 T. L. R. 18; 16 Manson 
76, referred to. 

Petition under section 115 of Act V of 
: 1908, praying the High Court to revise 
an order of the Court of the Subordinate 
Judge, Ramnad, at Madura, dated the r8th 
July 1921, in Original Suit No. II of 1920. 

Messrs. K. V. Krishnansamy Atyar and 
C. A. Seshagiri Sastri, for the Petitioner. 

Mr.K.Rajah Atyar, for the Respondents. 

JODGMENT.—The Subordinate Judge 
held that the suit is rightly constituted 
and that it is not bad for misjoinder 
of parties and causes of action. The 
defendant asks the High Court to in- 


terfere: with this order in revision. 


It is objected that this order is not Halle 
to be revised by the High Court. Several 
cascs have been cited in. regard to this 
matter; but I shallrefer only to cases of tlis 
Court as, by reason of the great divergence 
of judicial opinion that prevails, no useful 
purpose will be served by a disevs-on of the: 
cases decided by the other High Courts. 

In Inaganti Venkatarama Row v. Venkata- 
lingama Nayanim Bahadur Varu (1i) ‘an 
order allowing an amendment of the. 
plaint was set aside in revision. In 
Poosapatht Ramachandra Raju v. Sri Rajah 
Vachavay Venkata | Subbayamma (2) 
this Court set aside an order of tbe: 
Subordinate Judge directing the defend- 
ants to file an additional written 
statement to meet a case set up in the course, 
of the plaintiffs Pleader’s. argument. In 
a Letters Patent Appeal from a decision’ 
of Mr. Justice Coutts-Trotter, Vaithilingam 
v. Ramalingam Pillai (3), Ayling and Sesha- 
giri Iyer, JJ., interfered with an order: 
refusing to add on his application the son 
of a trustee sued under section 92 of the 
Civil Procedure Code. A different view had 
been taken by Mr. Justice Coutts-Trotter 
who, while holding that the son was a. 
proper and necessary party, dismissed the” 
civil revision petition on the ground that no: 
question of want of jurisdiction arcse which 
necessitated the interference of the High 
Court. In Svanmuka Nadan v. Arunas- 
chalam Chettiar ` (Ou Oldfield and ` 
Ramesam, JJ., held that an order 
striking ont tke names of certain 
defendants from the recori on the ground. 
of their improper joinder was liable to be: 
interfered with im the exercise of the High 
Court's powers of revision. "They observed: 
"No doubt, we should not be justified in 
such interference on the sole ground that 
the lower Court had made a mistake in 
law; but here we think that it has:done more 
than that. Dor it has entirely misunder- 
stood the nature of the judicial dis- 
cretion, which it was called upon to 


fI 


ES 68 Ind. Cas. 703; 42 M. L. J. 43; 15 L. W. 

2; (1922) M. W. N. 42; 30 M. L. T. 204; (1922) 
ae I. K. (M.) 49. 

(2) 30 Ind. Cas.41i;29 LY L. J.53. 

(3) 38 Ind. Cas. 133; 6 L. W. 9; (1917). M, W. 


ESO, 

(4) 69 Ind. Cas. 961; 14 L. W. x (1921) M, 
W. N. 799; 42 M. L. J. 97; 30 M. L. 1. 172; .45 M. . 
194; (1922) A. I. R. (M.) 332. à 
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exercise. This is clear, when reference 
is made to the grounds of its order." The 
learned Judges set aside the order of the 
Subordinate Judge and directed him to pro- 
ceed with the trial retaining on.the record 
as parties, the defendants whose names he 
struck out. A different view was, however, 
taken in Ramanathan Cheity v. Kadtresan 
Chettiar (5). The Subordinate Judge, hold- 
ing that some parties were improperly 
joined, directed the plaintifis to strike out 
of the suit any one of two sets’ of the de- 
fendants and Miller, J., held the question 
whether the Subordinate Judge was right 
or otherwise was not one which he was 
entitled to determine under section 
115, Srinivasa Iyenger, J., in Sitavamaya 
v.  Ramappaya (6) set aside in 
revision an order directing the addition of 
certain defendants and observed that the 
questions of ‘misjoinder and non-j oinder 
were not really issues for trial in the suit 
and that the High Court had power 
to interfere, although the plaintiff would 
have a right of appeal from a decree dismiss- 
ing his suit. He says: "The plaintiff is 
entitled to be relieved from this state of 
embarassment and this Court has power 
to interfere at this stage, as otherwise mani- 
fest injustice may be done to the plaintiff; 
as observed by Lord Justice Lindley (as 
he then was) the question is not one of exer- 
cise of discretion by the lower 
Court but want of jurisdiction.” In Aruna- 
challam | Cheityar v. Arunachallam | Cheityary 
(7) (decided recently by Oldfield, J., and my- 
self) we held that we could revise an order 
directing the plaintiff to elect whether he 
would proceed with the one or the other of 
the two causes of action joined in his plaint 
and we were of the opinion that in the cir- 
cumstances it would be convenientand prop- 
er to deal in one suit with the questions 
raised and: we. accordingly set aside the 
order of the Subordinate Judge observing 
that.the question whether use of our revision- 


al powers Ze" authorised by section II5 of. 


the Civil Procedure Code in such a case 
is concluded in petitioner’s favour by the 
course of authority in this Court. 

(5) 21 Ind. Cas. 604; 14 M. L. T. 511; (e 
M W.N.993. 

(6) 39 Ind. Cas. 160; 5 L. W. 207. 

(7) 69 Ind.Cas. 966; x6 L. W. 175: (1922) 
M. W. N. 453; 43 M. L. J. 218: (1922) A. 1, R. 
(M.) 436. - 2 


Ist defendaut 15 


From these authorities it is-clear that: 
powats of revision have been exercised 
in cases where the lower Court held that the ` 
suit was bad for (1) misjoinder of parties, 
(2 non-joinder of partizs and (3) 
mi;joinder of parties and causes of action. 
It is contended that, although a de- 
cision which is adverse to a plaintiff is 
liable to be revised, the Hign Court must 
refuse to interfere with an order in favour 
of a plaintifliin other words, as the Subordt- | 
nate judge iu the present case gave a de- 
cision in favour of the plaintiffs, that the 
suit is not bad for misjoinder of parties 
and causes of action the use of revisional 
powers is not authorised, I fail to see 
the distinction and shall, therefore, proceed 
to examine whether the defendant has es- 
tablished a case for interference. 

The facts of the case are briefly these. 
The rst and 2nd plaintiffs are brothers of 
plaintiffs Nos, 3 and 4 who are girls. .The 
their maternal grand- 
father and the other defendants are his co- 
parceners. Certain sums of money were 
deposited with the rst defeudant by the 
plaintiffs father. Subsequent to the latter's 
death in 1907, the rst defendant collected 
other sums of money. The plaintiffs 
state that the amounts deposited as well as 
those collected belonged either to the father 
of the plaintiffs or to the joint family 
consisting of him and plaintiffs Nos. x and 2. 
These sums are claimed by the xst and 2nd 
plaintifis. It is also stated in the plaint 
that certain sums were deposited with 
the rst defendant.by the plaintiff’s mother, 
that she died in 1906 and that after her 
death, the rst defendant sold jewels which ` 
she was wearing and took possession of the 
sale-proceeds. It is alleged that; though 
the apparentowner of the money so deposit- 
ed and of the jewels was the plaintiff's - 
mother, the real owner was either .the 
plaintiff’s father or the aforesaid joint 
family and that, therefore, plaintiffs Nos. I 
and 2 are also entitled to the deposit and the 
sale-proceeds. The plaint proceeds to say 
that if the Court should for any reason 
hold that the reai owner was the plaintiff's 


“mother, plaintiffs Nos. 3 and 4 as her heirs 


would be entitied to the deposit made in 
the mothers name and to the proceeds of 
the jewels, That is to say, the plaintiffs Nos 


Ii and 2 claim the entire subject-matter; in ;. 
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a certain contingency it is alleged that 
plaintiffs Nos. 3 and 4 have a right to a por- 
tion of the subject-matter. There is a further 
allegation in the plaint that the rst defend- 
ant had admitted that he had been holding 
the first mentioned amounts on behalf of 
plaintifis Nos. 1 and 2 and the last mention- 
ed amounts on behalf of all the plaintiffs. 


The plaintiffs added: “In view of the minor- ` 


ity of all the plaintiffs any question as to 
their rights, tnter se, is reserved by the plain- 
as. 

The right to relief claimed is in respect 
of or arises out of the same act, that is, 
the act.of the unlawful .detention of the 
moneys by the ist defendant. The right 
to relief is alleged to exist in the alternative 
in the first or the second set of plaintiffs 
in regard to a portion of such relief. There 
is a common question of fact to be decided, 
the wrongful withholding of the moneys. 
I am, therefore, satisfied that the case 
falls within O. I,r. 1 and that the Sub- 
o:dinate Judge has correctly decided the 
question regarding the misjoinder of parties 
and causes of action. O, I, r. 2 is very 
much wider in its terms than the correspond- 
ing section of the Civil Procedure Code 
of 1882 and is identical in its wording with 
©. VI, r. I of the Rules of the Supreme 
Court. I do not think I need deal at any 
length with the English cases that were cited 
before me and itis sufficient merely to refer 
to Stroud v. Lawson (8), Universities of 
Oxford and Cambridge v. George Gill & Sous 
(9) and. Brincgbter v. Wood (10). 

I am also of the opinion that, apart from 
the question of the correctness of the view 
of law taken by the Subordinate Judge, 
considerations of convenience and justice 
are also on the side of the plaintiffs, I would, 
therefore, in any event, refuse to interfere 
with this order in revision and my judgment 
is, therefore, for the plaintiff and I would 
dismiss the civil revision petition with costs. 


V.N.V. 


N. H. Petition dismissed. 


(8) (1898) 2 Q. B. 44; 67 L. EE 
L. T. 729 ; 46 W. R. 626; 14 T. I, R. 421. 

(oy (1899) i Ch. 55; 68 L. ih p. 243 70 ls 1. 
338; 47 W. R. 248; 15 T. I. R 

NS (1898) 1 Ch. 393; 68 L. J. Ch. 181; 47 W. R. 

32; 79 L. T. 548; 15 T, L. R- 18; 6 Manson 75. 
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CALCUTTA BIGH COURT. , 
APPEAL ROM ORIGINAL DECREE No 137 
OF 1921. 
March 30, 1922 
Presenl:-—-Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzmer. 
JADU NATH SARKAR AND OTHERS 
—PLAINTIFFS—APPELLANTS 
Uer Sus 
HARAN CHANDRA SARKAR AND 
OTHERS—DEFENDANTS— RESPONDENTS. 
Partition, suit for— Order for partition of properiy 
in suit and a sale of an allotment obtained after 
partition, if competent— Partition Act (I V of 1893), 
SS, 2, 9—Parlies— Preliminary partition decree 
— Allotment of share to group consisting of Hindu. 
mother and sons— Appeal—Onniission to serve notice 
of appeal on mother, effect of. 


Where in a suit for partition there are two parcels 
of property, one capable of division but the other 
incapable of division, the Court is competent 1o 
direct a partition of the ore percel end asalcoi the 
other. But an order for partiticn cf ike p1cpeiiy 
in suit and a sale of one of the allotmcnis cLisined 
after partition is not autkoriscd Ly secticn 2 or 
by section 9 of the Partiticn Act. [p. 688, col. 2.]. 


The preliminary decree in a suit for partition 
provided for allotment of one share to be made to 
a group of four defendants consisting of three 
sous and their mother. In appeal against 
the final decree it was contended that the appeal 
had become incompetent inasmuch as the notice 
of appeal Lad rot been served upon one of the par- 
ties, namely the mother in the gioup: 

Held, that as the mother had not a present: 
interest in the property and as it was only in tke 
event of a partition emongst her scns (which was 
not within the sccpe of the suit as found) that che 
would become entitled to a share in lieu of meain- 
tenance, her absence did not stand in the way 
of the consideration of the appeal. [p. €89, col. 1.]. 


Appeal agains? a decree of the Sub. 
ordinate Judge, Second Court, 24-Par- - 
ganahs, dated the 5th May 1921. 


Babus Manmatha Nath Ray and Rama. 
Prasad Mookerjee, for the Appellants. 

Babus Jogesh Chunder Roy, Sarat Chunder 
Mukherjee and Pramatha Nath pee 
for the Respondents. 


JUDGMENT.—This is an appeal against 
the final decree in a suit for partition of 
ioint property. A preliminary decree was 
made on the 17th May 1920, which defined 
the shares of the parties, and directed that 
partition be made equitably, with dus re 
gard to the convenience of all.the parties. 
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concerned. This decree comtemplated that 
cleven allotments sbould be made. A Com- 
missioner was appointed and plans were 
drawn up for the purpose of allotment. 
The parties appear to bave realised at this 
stage that, in view of the size and shape 
of. the land and of the number of share- 
' holders,- no convenient partition could be 
effected, The result was that on the 25th 
June end r;th July 1920, applications 
were made. by various share-holders under 
<ection 2 of the Partition Act, 1893. ior an 
order for sale instead of division; but the 
Subordinate judge declined to make an 
order under section 2 at that stage, before 
receipt of the report of the.Commissioner. 
On examination of the report, he was later 
on satisfied that the allotments as made 
by the Commissioner should not be accepted 
inasmuch as the proposed plan of division 
involved the opening of a pathway through 
several rooms, one-storeyed and two-storeyed, 
of an old dilapidated structure. He conse- 
quently set aside the scheme drawn up by 
the Commissioner, and proceeded to con- 
sider the application made by the share- 
Holders, who owned more than two-thirds 
share in the property, for sale instead 
of a division, under section 2 of the Partition 
Act. ‘The plaintiff who holds a one-fourth 
chare strongly objected and urged that he 
should not be turned out of his ancestral 
- home. The Subordinate Judge felt pressed 
by this contention and held that the most 
convenient and equitable course would be 
to separate a one-fourth share on one 
side of the plot for the plaintiff ‘and then 
to allow the remaining. three-fourths share 
to be sold. He further disected that as the 
plaintiff desired to remain in kis ancestral 


home, he should have the option to take 
tke best portion, in other words, the 
one-fourth share to be allotted to him 
should .abut on the roadside. The 


missioner who was directed to make 
GE allotment on this basis, submitted 
a report which was ultimately confirmed 
by the Subordinate Judge. The defendant 
has appealed to.this Court and has con- 
tended that the order made by the Sub- 
ordinate Judge is not authorised by section 
2 of the Partition Act, 1893, which provides 
as follows: 


» L4 


Whenever in any suit for partition in 
which; if instituted prior to the commence- 
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in this contention, 


6 
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ment of this Act,a decree for partition might 
have been made, it appears to the Court 
that, by reason of the nature of the property 
to which the suit relates, or of the number 
of the share-holders therein, or of any 
other, special circumstances, a division at 
the property cannot reasonably or con- 
veniently be made, and that a sale of the 
property, and — distribution of the pre- 
ceeds would be more beneficia! for all the 
share-holders, the Court may, if it thinks 
fit, on the request of any of such share- 
holders interested individually or collectively 
to the extent of oae moiety or upwards, 
direct a sale of the property and a distri- 


~bution of the proceeds,” 


It is plain that this section ‘contemplates 
a sale of the entire property ia suit. No 
doubt, the section has to ba read along 
with section 9 which providas that, in any 
suit for partition the Court may, ii it shall 
think fit, make a decree for a, partition of 
part of the property to waich the suit relates 
and a sale of the remaialor uader the Act. 
The case hereby contemplated is plainly 
of this description, namely, where there 
are two parcels ona capable of division but 
the other incapable of division, the Court 
is competent to direct a partition of the 
one parcel and a sale of the other. Section 
9, in our opiaion, does not support the order 
made by the Subordinate Judge. What 
he directed in essence was, not a sale of : 
part of the property in suit, but a partition 
of the property in suit and a sale of one of 
the allotments obtained after partition. 
This is not authorised, by section 2 or by 
section 9. We are consequently of opinion 
that the decree made by the Subordinate . 
Judge is in contravention of the provisious 
of the Partition Act, 1893, and must De set ` 
aside. We have carefully considered vartous 
suggestions for division which have been 
made before us. But we have arrived.) 
at the conclusion that,in the best interest 
of all the parties, the only course which may 
reasonably be adopted is a sale of the entire 
property in terms of section 2. 

We may add that an objection Was taken 
that the appeal had become. incompetent - 
inasmuch as the notice cf appeal had not 
been served upon one of the parties,namely, ' 
defendant No. 10. "There is no real force. 
No doubt in a suit 
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for partition of joint property all the share- 
holders. must be represented before the 
Court. But it so happens that this parti- 
cular defendant has not a present interest 
in the property. She is the mother 
of three other defendants Nos. 7, 8 and o. 
It is only in the event of a partition amongst 
her sons (which is not within the scope of 
this suit as framed) that she would become 
entitled toa share in lieuof maintenance. 
Hemangiu Dast, v. Kedarnath Kundu (1); 
Ganesh Dutt v. Jewach Phakoorain (2). The 
preliminary decree here, did not contemplate 
a partition amongst these three defendants 
inter se; what was intended was that there 
should be eleven allotments and that one 
of these allotments was to be given to the 
four defendants forming a group (Nos. 7, 8, 
9 and ro). Consequently, the absence of 
defendant No. r0 does not stand in the 
way of the consideration of this appeal. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and an order made for a sale of the 
property and distribution of the proceeds. 
We make no order as to the costs of this 
appeal, and direct the Subordinate Judge 
to arrange’ for the sale as early as 
practicable. 


P, N. Appeal allowed. 


(1): r5 I. A. rg: 16 C. 758: 13 Ind. Jur, 210; 5 
Sar, P. C. J. 374: 8 £n 1.. Dac. (N. 8.) 502 (P. C... 
, (2) 3r f. A. 15; C. 2623). r4 M. L. f. 8; 8 C. W, 
M. rus 8 Ser, D. C. f. 575; 6 Bom. L. R. 1 (P. C.). 


MADRAS HIGH COURT. 
FULL BENCri. 
LETTERS PATENT APPEALS Nos. 
i AND 20 OF 1921. 
April 4, 1922. | 
Present ;—Sir Walter Schwabe, Kr., 

Chief Justice, Mr. Justice Coutts-Trotter 

and. Mr Justice Kumaraswami Sastri. 
MAHBOOB SIRFRAZ VANTH SRI 
RAJAH PARTHASARATHY APPA RAO 

SAVAI ASVA RAO BAHADUR VARU, 
ZAMINDAR or BHADRACHALAM 
AND PALAVANCHA AND OTHERS 
—PLAINIIFFS—APPELLANTS 
VErSUS ' 
Sri Raja VENKATADRI APPA RAO 
BAHADUR, ZAMINDAR, GARU AND 

OTHERS—DEFENDANTS—RESPONDENTS. 

Limitation Act (IK of 1908), Sch. I, Art. 123— 
Probate and Administration Act (V of 1881), 
SS. 4, I2-——Succession Act (X of 1865), ss. 265, 
266, applicability of— Hindu Law-—Will—Widow 
— Income of estate, power of widow over— Legacies, 
when payable— Limitation Inierest — Executor de 
son tort, liability of—Suit to recover legacies—— Legal 
representatives, whether necessary parties. : 

Legacies under a Will are not payable till there 
are available assets to pay them, and, therefore, 
tine under the Statute of Limitation does not 
begin to run against the legntees till there are 
such assets. [p. 693, col. 1.] : 

Art. 123 of Schedule I to the Limitation Act 
applies not only to actions against executors and ad- 
ninuistrators but against any person who is right! 
or wrongly in possession of the estate under suc 
circumstances that he is bound to deal. with it 
as the estate of the deceased. [p. 693, col. 2; 
P. 694, col. rj . : 

JKhetramani | Dasee v. Dhirendra Nath Roy, 
25 Ind. Cas. 370; 41 C. 271, Maung Tun Tha v. 
Ma Thii,38 Ind. Cas. 809; 44 C. 379; 19 Bom. 
L. R. 294; 15 A. L. J. 96; 32 M. L. J. 71; 21 M. L. 
T. 97; 21 C. W. N. 527; 26 C. L. J. 169; 9 L. B. 
R. 56; ro Bur. L. T. 138; 44 I. A. 42, (P. C) 
SAirinbai v. Ratanbai, 51 Ind. Cas. 209; 43 B. 
845 at p. 860; 21 Bome L, R. 384, followed. — 
, The rule, if any, that an executor de som tort 
cannot be sued by a legatee in the absence of the 
legal representative of the deceased applies only 
we there is a legal representative. ^ [p. 694, 
col. 1.] SE? 

Coole v. Whittington, (1873), 16 Eq. 534: 42 
L. J. Ch. 846; 29 L. T. 206; 21 W. R. 837, Rowsell 
v. Marris, (1874) 17 Eq. 20; 43 L. J. Ch. 97; 29 
L. T. 446; 22 W. R. 67, and In ve Lovett, Ambler 
Lindsay, (1876) 3 Ch. D. 198; 45 L. J. Ch. 768; 
35 L. T. 93; 24 W. R. 982, referred to. 

Nor can it apply to a case where the executor 
de son tort is proved to haye received enough to 
pay all the demands against the estate in full. 
Ip. 694. col. 1.] 

_ A Hindu widow, has absolute control over the 
iucome of the property. which she inherits from her 
"usband, subject to the payment of the debts 
reft by him, and unless it can be shown that she 
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witended to make the Savings part of the estate 
et uer iusbaud, she would aaye full power of dis- 
posal over them. (p. 700, cul, 1.] ' 

Saodament Dasi . v. . Adminisiraioy- General 
of Bengal 20 C. 433; 20 I. A. 12; 6 Sar. P. C. Ja 
2/2, I7 lad. Jur. 223; ro Iud. Dec, (N. S.) 293 
(P. C), Akkanna v. Venkayya, 25 M. 351; 2r M, 
L. J. 5, Subramanian Chetta v, Arunacheiam Cheiti, 
28 M. I (F. BJ), Veeraraghava Reddi v. Kota Reddi, 
33 Ind. Cas. 532; 3 L. W. 422, 3Y M. L. J. 465; 
20 M. L. T. 345, and Keshav Pandwrang Lokhande 
v. Maruti Krishna Shinde, 62 Ind. Cas. 954; 46 
B. 37; 23 Bom. I, R. 803; (1922) A. I. R. (Gi 
144, relied on. 

{sri Dwit Koer v. Hansbutti Koerain, xo C. 
324; 10 Í. A. 150; 13 C. L. R. 418; 7 ind. Jur. 
557; 4 Sar. P. C. J. 459; 5 Ind. Dec. (N. S.) 217 
(P. Ch, distinguished. 

A legacy payable at a future day carries interest 
only from the time fixed ior its payment. On the 
other hand, where no time is fixed ior payment, 
the legacy is payábleat, and,theretore,bears interest 
from, the end of a year from the testator’s death, 
even though it be expressly made payable out of 
a fund which is not got in until after a longer 
interval. [p. 694, col. zl 

Per Kumaraswami Sas, J.— The Transfer of 
Property Act appues ouly to alienations inter 
vives and has no application ro the disposal of 
property by Will |p. 700, col. 2.] 

A rund in Court to which a testairix has laid a 
claim and to wich she will be entitled i£ Success- 
ful is not in the nature ot mesne profits and can be 
properly disposed oi by Wil. "Ip. 701, col. Lal 

iu a suit by aresiduary legatee tor the taxing of 
accouuts and the payment to hum of his share, the 
otherlegatees are not necessary parties.,p,702,col.1.] 

Where an executor dies without accepting 
office or snowing any indication that he toog upon 
himselt the duties of an executor, the estate wowd 
not, under section 4 ot the Probate and Adnunistra- 
tion Act, vest in nun, Tne estate must vest in 
the legal representatives till an appiication is made 
by some person competent to obtain a grant under 
the Act. [p. 702, col. 2); rgy Betsy _ 

in india a right oi suit ha always been given 
to the legatee direct against an executor or adminis- 
trator or the heirs of the deceased or the person in 
possession o. assets out of which the legacy 1s to be 
paid even though tnere has been no aSsent to 
the legacy. (p. 7or, col. 25 

Nandiai v. Gopila, o Bom. L. R. 316 and 
I&helramani Dases wv. Dhirendra Nath doy, 25 
Ind. Cas. 370; 41 C. 271, rened upon. 

Where an executor de son tori takes possession 
of all the assets ot tue deceased, a suit lor general 
administration can be filed without jomung the 
legal representatives, and in cases wnere he takeg 
possession of only a part of the assets he can be 
made acconntabie for the part be actuaily took 
possession oi without joining the legal representa- 
tives: but where administration ig sought for 
the entire estate in cases where the executor 
de som lori has taken possession of only a part 
Oi the assets, the legal representatives would also 
have to be’ added as parties, ip. 706, col. 1.] 

The nature of the claim made by a legal represen- 
tative, who takes possession of the Properties 
bequeathéd under a Will is immateria: in consider. 


ing .he question whether the legatees have a cause 
O1 action 10 recover legacies bequeathed to them 
under tne Will. [p. 702, col, 2.) 

All that is necessary to give the legatees a cause 
of action is that the defendants should be in posses- 
sion ol assets left by the deceased to which, under 
the terms ot the Will, they are entitlea anu which 
have to be appned tor the payment of the legacies 
lett by the Wil. (p.702, coi. 2. ] 

lu order to apply the doct:ine that a person 

ing under colour of a hostile title cannot 
be executor de son iori a claim must be made 
bona fide. The assertion of an unreasonable 
claim by one who intermeddles with the estate 
which he must have known to be. untenable cannot 
absolve the person who takes possession of the 
assets trom liability. (p. 704, col, 2.] 

Section 12 of the Probate and Adninistration 
Act enacts that Probate of a Will, when granted, 
establishes the Will trom the death oi the testator 
and renders vald ail intermediate acts oi the 
executor as such. But in cases where Probate 
is not necessary, there should be some inaication 
that the person appomted executor is willing 
to accept ofhice.and periorm the duties of executor, 
ln cases where he does noi atcept ofice, the estate 
must vest in the legal represenianye until an 
application is made by some person competent 
to obtain a grant under the Probate and Adminis- 
tration Act. |p. 702, coi. 2.) 

lhe Probate ana Administration Act, unlike 
the Succession Act, aeais only with the grant 
ot Probateand Letters ot Admunistration and with 
the relanon between the executor or aüministrator 
legally entitiea to the officeassnchandthe legatees 
ana next of kin, ip. 705, col. sl 

ihe omission of provisions in (be Probate and 
Adanministaton Act analogous to sections 205 and 
266 oi the Succession Act cannot be taken to 
indicate that the Legislature did not intend to 

apply that portion ot the law to Wills in India. 
ip. 705, col. .1,] 

Courts in India are, in cases where there is no 
statutory enactment, bound to admunister the 
law on the general principles of equity and good 
conscience, and the provisions oi Indian enact- 
‘nents not strictly appiicabie or the Engush Law 
on branches which are not.peculiar to Euglish 
practice or jurisprudence have. been applied in 
analogous cases in lundia if the interests of justice 
require it. [p. 705, col. 1.) | : 

Letters Patent Appeals against the judg- 
ment of Mr, Justice Sadasiva Aiyar, in Ap- 
peal Suit Nos. 128 of 1918, 34 of 1919 and 
213 oi 1916, preierred to the High Court 
against the decrees of the Court of the Sub- 
orginate Judge, Bezwada, in Original Suits 
Nos. 30, 88 and 87 of top, respectively, 

Messrs. P. Chenchiah, P. Venkataramana 
Kao, P. Somasundaram and B. Satyana- 
rayana, for the Appellants. 

Muessts S. S7snivasa Atyangay, T. Rama- 
chanara kao, Kk. Rajah Atyar, K. Balasub- 
umama Atyas and P. Satyanarayana Kao, 


for the Respondents, 
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- JUDGMENT. 

‘Schwabe, C. J.—This case is an instance 
of the appalingly protracted litigation in 
this country which has been recently 
described by the Privy Council “as a 
disgrace to any civilized community. "' 
'The money in dispute wasleft by Will bva 
large number of legacies, some of them of 
small amounts, to persons in humble po- 
sitions. The plaintiff sues as assignee 
of some of the larger legacies. The tes- 
tatrix died in 1899and assuming the money 
in dispute to have been disposable by ‘Will 
by the testatrix, there was enough to pay 
all legatees, but up to now nothing has been 
paid to any of them; and those who are 
still alive and can be traced are now told 
that they will not receive anything until 
this case has been once more to the Privy 
Council, for the case has been. brought 
before us with document prepared in the 
form of a Privy Council Appeal, and we 
have been told by the defendants that 
our views onthe subject are only being 
taken in passing. I venture to hope that 
other counsels may prevail and this liti- 
gation has at last come to an end, for, in 
my view, the defendants have no sort of 
merits on their side and no sort of defence 
to the action. 

The facts are fully set out in the judg- 
ment of the Subrodinate Judge, but I think 
it is necessary for me to re-capitulate them 
. Shortly so far as they are relevant to the 
present dispute. In 1892 the boy known 
as the Medur minor, whose father had died 
in 1888 but whose mother, Venkayamma, 
known as the Medur Rani, the testatrix, 
was still alive, was adopted by Papamma 
Row, the widowed Rani of Nidadavole. 
The Medur minor died in 1895 stili a minor 
and unmarried. Litigation at once began 
between his mother and his adoptive mother 
as to whether the adoption was legal or 
illegal, each claiming a widow’s esate in 
the Medur property, which up to the time 
of his death was being administered by 
the Court of Wards, and after his death 
either by the Court -of Wards, or by 
Court Receivers. A large sum of money 
representing the income of the Medur 
estate, and including the income arising 
between the death of the minor and the 
death of the testatrix which took place in 
March 1889, was paid into a Bank to the 





credit of the Subordinate Judge in whose 
Court the litigation between the widows was 
then pending. Shortly before the testatrix s 
death, she made a Will in favour of some of 
the plaintiffs and persons who have assigned 
their rights to the first plaintiff and others. 
An executor was named in the Will but he 
did not act and died shortly after the tes- 
tatrix. The pending litigation was conti- 
nued by the fathers of the present defendants 
who were the paternal uncles of the Medur 
minor and claimed, on the basis that the 
adoption was bad, to succeed to the tes- 
tatrix as the heirs of the Medur minor 
and his father. 


tion was good and that, therefore, Papamma 
Row succeeded to him. On 5th December 
1899 Papamma Row died. Her heirs were 
the first plaintiff and the two uncles of the 
Medur minor referred toabove, whohappened 
to be closely related to the Nidadavole 
Rajah as well as to the Medur Rajah. On 
the death of Papamma Rao, the first plain- 
tiff filed a suit for partition and he claimed, 
on the basis that the adoption was valid. 


one-third of the Medur estate, and he also. 


became a party to the pending appeal as 
a representative of Papamma Row. 
But the uncles, on the other hand, on the 


On 2nd December 1899: 
the Subordinate Judge held that the adop- ` 


basis that the adoption was bad, claimed 


half each. It is to be remembered that, 
if their contention was right,the testatrix 
had a Hindu widow's estate in the Medur 
property from the time of the death of the 
minor until her own death. In 1903. the 
District Judge held the adoptiou to be 
invalid. Every one appealed and the cases 
were heard together and in November 1905 
the High Court ef Madras held that the 
adoption was valid. The position then 
was that the testatrix had no interest 
in the money in Court and the first 
plaintiff and the two uncles divided the 
Medur property including the money in 
Court as heirs of Papamma Row. The 
uncles and the first plaintiff then applied 
to the Court for payment out of the money 
and notice having been given of appeal to 
the Privy Council, they, all being men 
of position and means, were allowed 
to take the money on giving bonds 
that they would return it if the Court so 
ordered. Owing to what seems to be most 
unreasonable delay on the part of the parties, 
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. it took no less than 9 years before-the case 
was disposed of by the Privy Council. 
Their Lordships reversed the decision of 
the High Court and held that the adop- 
tion was invalid, and the present appel- 
lants, who are the sons and the representa- 
.tives of the uncles, who had meanwhile 
died, were held entitled to divide 
. the Medur estate. They had said nothing 
to the Privy Council about the testatrix’s 
- will and so they got a decree ` for the whole 
estate including the money in Court. They 
knew peuectly well all about the Will ail 
“the while; in fact, their fathers had been 
litigating about some jewellery, which was 
.the private property of the testatrix and 
had been disposed of by her under that 
“Will, and had themselves put forward the 
Will, which they said they disputed, as 
one ground why neither of them: should 
have the custody: of the whole of that 
private property; and execution proceed- 
ings in: that suit were being continued 
aga.nst ihe present defendants as late 
as 1416. 

As between the parties to the Privy 
Council Appeal, the defendants were enti- 
tled to, the moncy, and that is all their Lord- 
ships had belore them and all that their 
Lordships, decided or intended to deciae, 
There 1s mo reason to think that the de- 
fendants .were acting in apy way impro- 
perly or dishonestly . in saying notuing 
about the Wil, aud, in my view, "they must 
be held to have taken what was given by 
‘the judgment onthe terms that they wouid 
ho.d so much of it as passed uuderihe Wal 
of the testatrix as her representatives, 
it the Will was good and the propeiiy 
hers, but would take itefor theniscives ir, 
as they were about to allege, either the bes 
was invalid or she had no Power of disposal 
over the money. 

The money in question was the income 
of the Medur estate dung the period the 
testatrix was eutitied to a Hinau widow's 
estate init. “Arter judgnient the defendants 
applied iof paymeut to them by the first 
“piaantilf of tue one-third he had bad out 
ot Court and to be allowed to retain the 
two-.hirds which their fathers had got 
- on the terms of the security bonds ieferred 
to above. And it was in due course or- 
dered that the first plaintiff shoud 16-pay 
his share to them and that they might retain 


their shares, In-my judgment, the date of 
this order, viz, 30th January Lois, is the 
date on which they first became possessed 
of any of the moneys in dispute. Belore 
that, their fathers had had a part and 
they had had that part only on terms 
that they should hold it at the disposal 
of the Court and they could have resisted 
any claim for payment of it by any one 
else, The one-third which had Leen in 
the possession of the first plaintiff was, 
in. fact, re-paid between 1914 and 1916 
and received by the defendants in 1917 
and that one-third, we are to:d, and it has 
not been contradicted, was in itself sufti- 
cient to satisfy all the claims in this case. 
This suit was filed in April 1915. The 
detences raised were that the Win was not 
genuine, that the testatrix had no right 
to dispose of the property, and the Ismi- 
tation Act. ‘Tne bet ianed and has dis- 
appeared trom the suit. The second jailed 
but itis one of the grounds of appeal. The 
law is that a Hinau widow is entitled to 
the: income of the estate and can dispose 
by Will of accumulations of it, at any sate 
when she does anything to show that she 
claims it äs her own, and does not intend 
such accumulation to ioim part ol'her de- 
ceased husband's estate, It has buen held, 
and in my judgment rightly held, that sLe 
had done ail that was necessary. She could 
not handle the money as it was in Court ; 
but she sued ior it as bes and she leit it 
speciucally by the Will ‘bere rcma ns tle 
question. of the Liniutation Act, which, 
iz intended to siniphiy the law of bmi- 
tations cl actions ji this country, sees, 
as far as my shot experience poes, to have 
sigually tańca in its object. Lor it cus 
aluest comuncn iom to raie Le oi 
as a delence in lingatien leic, aud a vuy 
large amount.oi juuicial time is occupied in 
deciding dithcult points unger that Statute. 
The Arucle which was rebd on by the upel- 
lants was Art. 62 barring suits lor” muLey 
had and reccived in three years, and iail- 
ing that, Art. 120 barring suits not other- 
wise provided for in six years. It is contend- 
ed that the "detendants or their fathers re- 
ceived the money in 3905, to the use ol the 
legatees,or at any 1ate could have beer sued 
tor it more than six years before action. 
Tne respondents, on the other hand, say 
that, if any Article applies, it is Art. 123 
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barring suits for legacies in 12 years. But, 


in my judgment, the skort answer to this 


defence is that, as stated above, the de- 


fendants or their fathers did not receive any. 


money which could be considered as avail- 
able for the legacies until "org and, further, 
as regards that part which they received 
from the first plaintiff and which is, we are 
told, enough to satisfy these claims, they 
did not receive it until 1977. 

Turt ;r, on the proper construction of 
the Will, in my judgment, the legacies 
could not be sued for until the termination 
of the litigation which did not cecur until 
the decision of the Privy Council in 1913, 
that je, within three years of the com- 
mencement of the suit. By the Will the 
testatrix purports to leave Government 
promissory-notes ‘and cash relating to 
the Medur estate then in the custody of 
the Court. and interest accruing thereon 
till payment. She recognised that the 
money was not then available for the le- 
gacies and could not become available 
until the Court had released it, and this 
the Court never did until after the Privy 
Council decision ; for a temporary release 
to the defendants or to their fathers and 
the first plaintiff on the terms stated above 
is, in my judgment, for this purpose not a 
release at all; and the money must be 
treated as having remained in Court. If 
that is right, thcse legacies did not become 
payable till 1913. Further, by the law of 
India, as by the law of England, the legacies 
‘are not payable until there are available 
assets to pay them and, therefore, time under 
. the Statutes of Limitation does not begin 
to run until there are availabe assets. See 
Lord x. Lord (x), In ve Johnson Sly v. 
Blake (2), Adams v. Barry (23), Rameshvar 
Singh v.  Homeshvar Singh (4) and 
Nandlal v. Gopilal (5). In this case 


m (1867) 2 Ch. E 282.. 

(3) (1885) 29 Ch. D. 964 at p. 971; 52 L. T. 
682;33 W. R. 502. 

(3) (1845) 2 Coll. 285 at p. 295; 9 Jur, 1103 

o R, R. 2201 63 E. R. 237. 

(4) 59 Ind. Cas. 636; 13 L. W. 546:7 P. T. T 
731; 19 À. L. J. 26; 40 M. L. J. 1; (1921) M. W. N. 
21; 53 C. N. ]. P C. W. N. 337:6 P. L. J. 
32; 23 Bom. ae R. 721; 30 M. L. T. 189; 48 
1,A.17; (P.C 

(ei ` 9 Bom, L. R. 316, 
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there were none available until after, 
the Privy Council decision. Even if 
there had been available assets before 


that, the earliest date on which it has been 
suggested that they were available is 1905. 
In my judgment, the Article that applies is 
Art. 123 an] the action is in time. 

But it is conteuded that this Article only 
applies to actions against executors and 
administrators and thatneither the defend-. ` 
aufs nor their fathers were either. But, in 
my judgment, this Article applies to any one 
in possession of the estate. and bound 
to pay legacies. If the defndants or their , 
fathers did not take this money as .Tepre- 
sentatives of the testatiix they took it 
as executors Ze som tort, for their fathers 
intermeddied with the estate and had pos- 
session of it or part of it in 1905, and they 
themselves intermeddled after their res- 
pective hather’s deaths and as to part after 
the decision of the Privy Council in 1913. 
An executor de sontort takes all the lia- 
bilities of an executor, and it would be a 
curious thing if claims to legacies against 
an exectttor were not barred until the 
lapse of 12 years but claims against exe- 
cutors de son tort were barred in a shorter 
petiod. That this Article applies to persons 
other than the executors in possession 
of an estate has been decided in several 
cases. In Khetramant Dasee v. Dhiren- 
dya Nath Roy (6), it was held to apply to 
a case of a son of the executor in possession 
of an estate. In Maung Tun Tha v. Ma 
Thit (7), the Privy Council held that Art. 
123 applied to a case of a claim to a share 
of the estate against co-heirs in possession 
of an estate where there was intestacy. 
See also the observations of Macleod, J., in 
Shirinbai v. Ratanbai (8), where he points out 
that this section applied to any one who js . 
the executor of a Will or otherwise represents 
the estate of the testator. In my view 
Art. 123 applies to suits for legacies against 
any person tightly or wrongly in possessicn 
of the estate under such circumstances 


(6) 25 Tnd. Cas. 370; 41 C. 271. 
(GH 38 Ind. Cas. 805; 44 C. 379; 19 Bom, L. 
R. 294; 15 A. T. J. 96; 32 M. L. J. 71; 21 M. I. 
T op 2r C. We Ne 5275 "ib du re B.R, 
56; 10 Bur. L. T. 138; 44 I. A. 42 (P. C). 

(8) "er Ind: Cas. 209; 43 B. Das at p, SE 
21 Bom. L. R. 384. p 
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that he is bound to deal with it as the estate 
of the deceased. 

It is argued finally that an executor 
de son tori cannot be sued by a legatec, 
at any rate, in the absence of the legal 
personal representative. But, in my view, 
this rule, if it be a rule, applies only where 
there is any legal representative. In Eng- 
land there would seem to have been some 
difference of opinion between Mallins, V.C., 
and Jessel, M. R., on the point, and if it 
was necessary for me to express an opinion, 
I should say that I prefer the reasoning 
on this point of the former. See Coote 
v. Whittington (9), Rowsell v. Morris (10), 
In ve Lovett, Ambler v. Lindsay (xx). Nor do 
I think that when a representative of the 
deceased or a person in possession of the 
estate is proved, as in this case, to have 
received enough to pay all demands against 
the estate in full, any such rule can apply. 
In my judgment, this action for the legacies 
lies against the defendants. 

The question arises as between the 
other legatees and the residuary legatee 
as to the date from which the legacies 
bear interest. The rule is stated by Lord 
Cairns in Lord v. Lord (1), thus — 

“A legacy payable at a future day carries 
interest only from the time fixed for its 
payment. On the other hand, where no 
time for payment is fixed, the legacy is 
payable at, and, therefore, bears interest 
from, the end of a year after the testator's 
death, even though it be expressly 


made payable out of a particular fund. 


which is not got in until after a longer 
interval. ” 

In the same case, Romilly, M. R., put 
this instance : 

“If the testatrix had said, ‘I give £20Q0 
40 my brother’ and had then directed that 
this should be paid to him when the litiga- 
tion was over, and when the money wa: 
received, he would have been entitled to 
receive that £2000, withinterest..from one 
year after the'death of the testatrix;. . but it 
ig quite a different thing where the payment 


(9) (1873) 16 Eq. 534; 42 L. J. Ch. 846; 29 
L. T. 206; 21 W. R. 837. 

(10) (1874) r7 Eq. 20;43 L. J. Ch. 97; 29 L. 
" 445 926) ; ch EN 8:43 L. T. Ch 
Wt (11) (1876) 3 Ch. D. 198; 43 L. J. Ch. 768; 
l. T. 93;24 W. R, 982. TU 8$ 


of the money is a part of certain. trusts 
which.are to arise at a future period. ” 

This rule as stated by Lord Cairns is 
approved by the House of Lords in Wai- 
ford v. Walford (12). 

In my view, the true construction of this 
Will is that the legacies are intended to 
be given to the legatees as from the tes- 
tatrix's death and to become due at once, 
but that it was recognised by the testa- 
trix that they would not in fact be paid 
until the determination of the litigation 
as the funds would not be. available for 
their payment until then, and, in my view, 
these legacies come within the first part 
of the rule enunciated by Lord Cairns 
and within the instance given by Lord 
Romilly above. In Walford v. Walford 
(12) Lord Haldane referring to the Will 
in that case says: 

“There is not to be found a direction in 
the Will that the legacies are not to be paid 
till the funds falls in." 

In this case there is no direction to be 
found that the legacies are not to be paid 
until the determination of the litigation 
though, no doubt, as I have pointed out, 
it was recognised that they would not 
be but as the funds were invested and 
bearing interest, I can see no reason for hold- 
ing that the testatrix's intention as express- 
ed in the Will was that the legatees should 
nct get interest , but that the interest should 
accumulate forthe sole benefit of the resi- 
duary legatee. It follows that, in my judg- 
ment, these legacies bear interest at tbe ` 
rate of 6 per cent. from one year after 
the death of the testatrix. 

The plaintiff in this case claims legacies 
of Rz. 80,000 and Rs. 40,000 and : also 
interest thereon as residuary legatee. To 
arrive at the amount due to him as resí- 
duary legatee, an account will have to be 
taken and, for that purpose, the case will 
have to be remanded ; he is entitled now 
to a declaration that he is entitled to the 
amounts claimed for the two specific legacies 
and interest thereon at 6 per cent. from one 
year after the death of the testatrix and to 
a declaration that he Ís entitled to receive 
from the defendants whatever amount is 


(12) (1912) A. C. 658181 I. J. Ch. 828; 36 


& J. 63%. 


. 
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found on taking an account to be the resi- 
due of the estate. , 
L. P. A. No. 26 or Toart, 

The plaintiff is entitled to a declaration 
that he is entitled to her legacy of Rs. 40,000 
and interest at 6 per cent. from one year 
after the death of the testatrix. 


L. P. A. NO. 24 OF 1921, 


The plaintiff is entitled to a declaration 
that he is entitled to the legacy of Rs.2,000 
and interest at 6 per cent. from one vear 
after the death of the testatrix. 

Accounts will have to be taken and the 
judgment of the Court will be in the form 
proposed by Kumaraswami Sastri, J. 
The respondents must pay the costs of the 
appeal: those in the lower Court are pro- 
vided for in the judgment of Kumaraswami 
Sastri, J. 


Coutts Trotter, J.—1 am of the 
opinion. 

The facts of this case are extremely 
eomplicated and it is no doubt that com- 
plication which has led to so much litiga- 
tlon and to such divergences of judicial 
opinion. But, when the facts are once 
understood and marshalled, it seems to 
me that the points that emerge as sufficeint 
for the determination of this case are com- 
paratively simple and it is not necessary 
to refer to much of the vast record that has 
been niled uo. I need not go over again 
the task of anylising those facts which my 
Lord has fully done. 

The only plea urged before us is that of 
limitation. Two  qesiions arise, “ when 
were the legacies actually payable ?” 
and “when were these assets available for 
the purposes in the hands of those whom 
it is sought to make responsible for that 
payment ?” 

As to the first question, I confess I feel 
no difficulty whatever. It arises on the 
construction of the Will of Venkayamma. 
At the time when she made that Will by 
common consent she was not in possession 
of the properties of which she purported 
to dispose, and to her knowledge they were 
the subject of litigation which was still 
In progress. -Apart from the express re- 
.ference to the litigation in theWill, it appears 
to me that, as a matter of construction, 


same 


to ascertain her intention, it must be sup 
posed that she did not intend her executors 
to pay the legacies until they had effect- 
tual possession of the assets. That prin- 
ciple is recognised expresslv by Lord Jus- 
tice Turner in Lord v. Lord (x) though, no 
doubt, in that case tbere were also ex- 
press words in the Will. It seems to me a 
most unreasonable construction to suppose 
that the testatrix gave a mandate to her 
executors which ex hypothesi they would be 
unable to carry out until the happening 
of events, which to the knowledge of the 
testatrix might never happen at all. So 
much for the construction of the Will. 

Apart altogether from the intention 
of the testatrix; there is no obligation 
on the executors to pay the legacies 
until they have effective possession of the 
assets of the testatrix. It seems to me clear 
that they never obtained effective pos- 
session of the assets until the fructifying 
of the final decision of the Privy Council 
in 1913, which was not till some years 
after the judgment. I am utterly unable 
tc appreciate the argument that the taking 
out of the actual money from Court in 1905 
on deposit of security was, in any sense, 
an eflective possession of the assets such 
as, in my opinion, the law requires. “The 
money which they were taking out was 
taken on condition of its being returned 
in a certain event and its place was taken 
in Court by an obligation to re-pay and the 
deposit of security which the Court, 
for practical convenience and to prevent 


“the cash being tied up uselessly, agreed to 


treat as the equiyalent of the cash origi- 
nally deposited. It seems to me that the 
assets were throughout in custodia legis 
and “that, if the executors had been called 
upon to pay the legacies when they took it 
out, it would have been a complete answer 
for them to say that they had only condi- 
tional possession ofthe assets and that they 
could not be compelled to pay away sums 
of money which they might never be able to 
recover, and which in certain contengencieg 
they were personally bound to account for 
andre-place in Court. I agree further with my 
Lord in thinking thatArt. 123 applíes to such 
a case as the present even where the person 
sued is not an executor but a person who 
is, in fact, in possession of the estate in cit- 
cumstances which render him acccuntable 
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in equity to those having claims upon 
the estate. This js in accordance with tke 
observations of Macleoi, J., in Shrinbai 
v. Ratanbai (8)and although there is no 
record of any argument on the point, it 
is clear that the decision in Maung Tun 
Tha v. Ma T hit (7) could not have taken the 
form it did, if the construction contended 
for by the respondents was sound. 

As regards the relief to be given, T am 
a little more doubtful. Assuming the de- 
cision of Sir George Jessel, M. R., to he 
right and that of Mallins, V. C., in Coote 
v. Whitington (9) to he wrong, I do not 
think that that involves more than that the 
executor, if such exists, is a necessary Darty 
to a suit against an executor de son tort. 
But I agree with the form of order proposed 
by Kumaraswami Sasri, J., which follows 
the usual form of order in fhese suits on 
the Original Side of this Court. With regard 
to the date from which interest should be 
calculated, I agree that we should applv 
the doctrine of Lord v. Lord (1) and treat 
this bequest as deb/lum in præsenti sol- 
vendum in futuro. I do not do so merely 
out of respect for the authority of that case ; 
there are many Fnglish rules as to the 
construction of Wills and administration 
of estates which I should hesitate to apply 
to this country, where large disposition of 
property are made without any recourse 
to professional assistance. But in this case, 
the testatrix may well be supported to have 
contemplated that if and when the assets 
come to hand, they would come increased 
by an award of interest—asin fact they 
did. 

Kumaraswamy Sasíiri,J.— These appeals 
arise out of a Will executed by the Rani 
of Medur. The appellant in the Letters 
Patent Appeal No. 20 of I92I represen‘s 
the residuary legatee under the Will 
and the appellants in Letters Patent 
Appeals Nos. 24 and 26 of 1921 are two 
of the pecuniary legatees. The respondents 
who are tHe same in all the apeals are the 
persons who have been declared by the 
decree of the Privy Council to be entitled 
to the M:dur estate. In order to uuder- 
stand the contentions of the parttes, it 
is necessary to refer to the litigation in con- 
nection with the Medur and Niladavole 
estates which originally formed part of the 
Nuzvid zemindarl, 


‘Venkavamma executed the Will 


In 1899 the Medur estate was held by 
Narayya Appa Rao who was a minor and 
the Court of Wards was in management. 
He was adopted on the 27th December 
i890 by Papamma Row, who succeeded 
to the Nidadavole estate on the death of 
her husband, but the Court of Wards con- 
tinued to hold possession of the estate in 
spite of the adoption. On the 4th of August 
1895 the adopted son died a minor and un- 
married and disputes arose as to the suc- 
cession to the Medur estate. The naturel 
mother of the Medur minor claimed to suc- 
ceed to the estate as his heir on the grounds 
inter alia that the adoption of her minor 
son by the proprietrix of Nidadavole estate 
was invalid and that assuming it to be valid 
the adoption divested the minor of his 
rightto the Medur estate. The contenticn 
of Papamma Row, the adoptive mother, 
was that the adoption was valid and that 
on the death of the adopted son she became 
entitld to the Medur estate. On the rst of 

ctohber 31895 Venkayamma, the natural 
mother of the minur. filed Original Suit No. 
35 of r895 on the file of the Flore Sut- 
Court against Papamma Row and the Court 
of Wards claiming the Medur estate and 
accumulations in connection with that estate 
which were in the vossession of the Couit 
of Wards, and subsequent mesne prcfits. 
Various defences were-ratsed which it is 
unnecessary to conzider for the purpose 
of these appeals. Puring the pendency 
of this suit, on the 30th of January r8coq, 
marked 
Exhibit A whereby she disposed of her 
stridhanam jew=!s and other moveable prop- 
erties belonging tc her and also the Gcvern- 
nient promissory-notes and cash relating 
to the Medur estate, which were in the 
custody of Court, as well as the inter- 
est accruing thereon. Alter providing 
for certain pecuniary legacies set out 
in the Will she bequeathed the residue 
cf the Government —promissory-notes 
and cash to her two brothers, The appel- 
lant in  L.tters Patent ‘Appeal No. 20 
of ra2z1 who is the Rajah of Biidraehilam 


got an assignment of two legacies cf 
Rs. 80,009 and Rs. 49,099 which were be- | 


qieathed to the sister-in-law of the Mzdur 
Raniand also ofthe residue which was 
bequeathed to her brothers. The appellant ` 
in Letters Patent Appeal No. 26 of Igar 
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got a legacy of Rs. 40,000 and Bapayya, 
whose legal representative is the appel- 
lant in Letters Patent Appeal No. 24 
of 1021 got a legacy of Rs. 2,000. Ven- 
kayamma,. thc testatrix, died on the oth 
of March 1899 and-Rangayya Appa Row 
and Venkata Narastmha Appa Rao two 
of the paternal uncles of the last male- 
holder who were the reversionary heirs 
to the Medur estate, were brought on 
record as her legal representatives. Under 
Hindu law they would also be the legal 
reprcsentatives of the deceased testatrix 
and in the absence of a Will they would 


thus be not oniy the heirs of her husband but ` 


also of her deceased son and her own stri- 
dhanam heirs. They applied to be brought 
on record on the ground that they became 
entitled to the Medur estate and 
to continue the suit as laid by her, and on 


the 20th of July 1899 they were Lrocvgkt, 


on record, On the 2nd of December 
1899 the suit was dismissed, the Subor- 
dinate Judge holding that the adoption was 
valid and that 1n consequence of the adop- 
ton Venkayamma was not entitled to suc- 
ceed to her son, the Medur estate having 
passed, by reason of the’ adoption and 
on the death of the adopted boy, toPapam- 
ma Row. The two legal representatives 
who were brought on record as reversioners 
fled Appeals No 122 arid 123 of 1900 in 
the High Court against the decree of the 
Subordinate Judge of Elore. Before the 
appeals were filed, Papamma Row died on 
the sth of December 1899. So far as 
the Nidadavole estate was concerned, the 
reversjonary heirs to that estate on the death 
of Papamma Row were the reverstoners 
to the Medur estate and also  Partha- 
sardthi Appa Rao, the Rajah of Bhadra- 
chalam. So that the position was that 1f 
the decision of the Subordinate Judge with 
regard to the Medur estate was right, 
both the Medur and Nidadavole estates 
would be divided into three shares between 
the two reversioners claiming the Medur 
estate and Parthasarathi Appa Rao, where- 
as, if the appeal was successful and the con- 
ientions of Venkayamma were upheld, 
ihe Medur estate wouid be divided into 
two shares between the two reversionary 
heirs ofthe Venkayyamma and Nidadavole 
estate wouid be divided into three shares 
between the three reversionary heirsto the 


Nidadavole estate,two of whom also happen- 
ed to he the reversionary heirs to the Medur 
estate, On the death of Papamma Raw 
Parthasarathi Appa Raothe Rajah of Bhad- 
rachalam, filed Original Sut No. 44 of 
1899 on the file of the District Court cf 
Godavari, for a prtition of both the Nidada- 
vole and Medur. estates, claiming one- 
third share in each, against Rangayya Appa 
Rao and Venkata Narastmha Appa Rao. In 
this sit the contention was raised by the 
defendants that Papamma Row was co- 
erced into adopting the Medur munor, that 
she had no authority to make the adoption, 
and that consequently the plaintiff had no 
nght to any share in the Medur estate, 
The District Judge dismissed the suit as 
regards the Medur estate and gave a dec- 
ree to the plaintiff for a third share in the 
Nidadavole estate. An appeal was filed 
against this decree of the District 
Court, The appeal;  fi'ed against 
the decree of the Subordinate Judge’s 
Court, Ellore, in the suit filedby the Mzdur 
Rani and the appeal filed against the deczce 
of the Godavari District Court in the sut 
fled by Parthasarathi Appa Rao were 
heard together in the High Court.and 
judgment was pronounced on the 20th of 
November 1905. The High Court, while 
confirming the decision of the Subordinate 
Judge cf Ellore in regard to the Medur es- 
tate and hokiing that the adoption was 
valid, negatived the title of Venkayamma 
to tke Medur estate. It also held that the 
Nidadavole estate was partible and passed a 
ecree dividing both the Nidadavcle and 
Medur estates into three shares, giving athird 
to each of the three claimants. An appeal 
was filed to the Privy Council against the 
decrees of the High Court and, on the 1oth 
qf December 1913, their Lordships of the 
Privy Council heldthat the adaption by Papa- 
mma Row was invalid for want of authority 
to adopt, that Venkayamma consequently 
succe ded to her son as his natural mother 
and that after her death the Medur estate 
went to the two reversionérs. The con- 
sequence of the decree of the Privy Council 
was thatthe Medur estate was divided 
jnto two shares and the Nidadavcle estate 
into three shares. The result also wis 
that Venkayamma, the natural mother 
of the minor whose adopticn was held to 
be invalid, became entitled absolutely to 
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the income ofthe Medur estate which had 
accumulated from the death of her son, 
on the 4th of August 1895, to her own death 
on the oth of March 1899 and she got dis- 
posing power over the accumulations. Dur- 
ing the pendency of this long litigation, 
the Medur estate was for sometime under 
the Court of Wards and afterwards under 
a Receiver and the income from the estate, 
after meeting the necessary expenses, was 
being deposited in Court under orders 
passed from time to time. In January 
1899 Mr. V. L. Narasimham, who was the 


Receiver, deposited, in pursuance of the. 


orders of the High Court, all the Govern- 


ment papers and accumulations in his hands: 


in the Bank of Madras to the credit of the 
suit ın the Ellore Sub-Court. A Receiver 
was also appointed to the Nidadavole estate 
by the District Judge of Godavari in the 
litigation in his Court but he had no con- 


trol over the Medur funds which were de-. 


posited in Court by Mr.  Narasimham 
and which remained to the credit of the suit 
in the Ellore Sub-Court. After the dispo- 
sal of the Medur suit in the Sub-Court 
of Eflore, Rangayya Appa Rao applied on 
the oth of February 1904, that he may be 
paid a third of the monies deposited in the 
Bank of Madras and an order was passed 
directing payment to him on giving secu- 
rity; Venkata Narasimha Appa Rao also 
applied for the payment of one-third share 
to him and got a similar order from the 
High Court. Security bonds were executed 
by both these persons whereby they under- 
took to return the money if they were 
ultimately found not to be entitled to it. 
The balance of one-third cont$nued to remain 
in the Sub-Court of Ellore and after the ap- 
peals were disposed of, holding that both the 
estates were divisible into three shares, the 
Rajah of Bhadrachalam applied for payment 
to him of a third share which amounted to 
Rs. 7, 78, ooo odd, to which he was entitled 
under the decree of the High Court, and, 
on the 14th of’ February 1907, he obtained 
an order for payment on giving security. 
On the reversal of the decrees of the Mad- 
ras High Court by the Privy Council in 
1913, the Medur estate became divisible 
into two shares and not into three, and the 
Rajah of Bhadrachalam who was declared 
to have no right to the Medur estate had to 
return the money which he drew under. the 


‘the personal property belonging 


file of the Sub-Court, Kistna, 


Orders of the High Court in 1907. Pro- 


ceedings were thereupon instituted by 
the reversionery heirs to the Medur estate 
agaiust the Rajah of Bhadrachalam and 
orders were passed, the upshot of which 
was that the Rajah of Bhadrachalam had to 
refund the money. Proceedings went on 
from 1914 to 1916, and the Medur reversion- 
ers recovered the money from the Rajah 
of Bhadrachalam in execution in 1917. 

I have so far dealt with the litigation 
relating to the Medur estate. As regards 
to 
Venkayamma, it was taken possession of 
by Rangayya Appa Rao, one of the two 
heirs to her personal property under Hindu 
Law, and the other heir Venkata Narasimha 
Appa Rao filed, on the roth of March 
r902, Original Suit No. 8 of 1902 on the 
against 
Rangayya Appa Rao, claiming one-half of 
the personal property. The value of the 
property was stated to be Rs. ro, 5890-0-10, 
and the plaintiff claimed Rs. 5, 294-8-5 being 
the half share. No reference was made 
to the Will. In the written statement filed 
by the defendant he stated that he heard 
that Venkayamma had executed a Will 
leaving certain legacies, that the legatees 
had brought a suit, and that, unless it can 
be proved that the Will was not genuine, 
or the provisions thereof were not valid, 
the entire property in the suit would have 
to pass to the legatees. It was also pleaded 
that, in view of the contingency of the suit 
by. the legatees succeeding, the plaintiff 
should execute an agreement undertaking 
to give one-half of the property to them, 
Although the Will was set up in this suit, 
the Subordinate Judge decreed a parti- 
tion on the ground that the plaintiff and the 
defendant were the stridhanam heirs of 


Venkayamma and that the pendency ofa 


suit by the lagatees under the WH 
was no ground for refusing relief. The 
suit by the two legatees, to whom, under 
the terms of the Will of Venkyamma, 
her jewels and moveable properties were 
bequeathed, was filed on the roth,of March 
Igo2, against Rangayya Appa Rao and 
Venkata Narasimha Appa Rao and was 
numbered as Original-Suit No. 15 of 1902. 
The plaint set out the Will and alleged 
that the executor who was appointed under 
the Will died without making any arrange 
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ment regarding the property, that the first 
defendant took possession of the moveables 
andthat the second defendant was alsolaying 
claim to the same. The defendants filed 
a written statement pleading that they were 
not aware of the execution of the Will, the 
burden of proving which was on the plain- 
tiffs, that the testatrix was not in a position 
to execute the Will and that, even if the Will 
was gentine, the properties specified in 
the Will pertained to the Medur estate 
which the testarix had no power to will 
away. They stated that, if the Will was 
genuine and the testatrix had disposing 
power, they had no objection to the prop- 


erties disposed of being decreed to the 
plaintiffs. A decree was passed on the 30th 


of March 1904, holding the Will to be genuine 
andthat the testatrix had power of the dispo- 
sition over the moveables claimed in the suit 
and decreeing the claim of the two legatees. 
Execution proceedings went on till ror6 
and the decree was executed. The present 
suits were brought in I916 to recover the 
.residuary legacies and also the four pecu- 
niary legacies bequeathed under the Will. 
The Subordinate Judge dismissed the suits 
as barred by limitation. An appeal was 
filed to the High Court. Mr. Justice Sada- 
siva Aiyar held that the decision of the Sub- 
_todinate Judge was right, while Mr. Jus- 
tice Phillips held that the suits were not 
barred by limitation,and hence these Letters 
Patent Appeals against the decision of Sada- 
siva Aivar,]., dismissing the suits as barred. 
The main contentions raised by the de- 
fendants before us are (7) that the Medur 
Rani had no disposing power over the 
profits of the Medur estate which were 
deposited in Court; (2) that, even if 
she had, the plaintiffs have no cause of 
action against the present defendants, and 
(3) that the suit is barred by limitation. 
Before proceeding further, it is necessary 
to consider the terms of the Will, as to the 
genuineness of which there is no dispute. 
Paragraphs I to 4 relate to the jewels and 
other moveable properties which belonged 
to the testatrix and which were in her pos- 
session. She states that she had to sell 
the major portion of them for litigation 
and for personal expenses and that she had 
in addition to borrow money from her 
two brothers. She directs that her 


jewels, vessels, utengils, etc., which are spe 


cifed in paragraphs 2 and 3, should be 
divided between her two brothers, her elder 
brother getting one share and her yonger 
brother getting two shares ` she gives two 
silver maces to her brother-in-law, Ven- 
kata Narasimha Appa Rao (who was one 
of the reversioners to the Medur estate 
and brought himself on record as och), 
Paragraphs 5 and 0, which are material 
to the present suit, run as follows: 

“s, The Government promissory-notes 
and cash relating to the Medur estate which 
have been in the custody of Court 
till this day as well as the interest accruing 
thereupon till payment (or more correctly 
realization) of the amount, shall be divided 
into four shares, and, out of them, one share 
shall be given to my elder brother, Buchi 
Thammayya Garu, and three shares to my 
yonger brother, Chinna Rao. 

“6. Out of the Government promissory- 
notes and cash of the Medur estate which 
are remaining in deposit in Court and 
the jewels, etc., the amounts specified here- 
under shall be first expended and only 
out of the remaining amount, one share : 
shall, as stated in paragraph 5, be paid to 
my elder brother, and three shares to my 
younger brother.” 

Then follow under the heading, “ Par- 
ticulars of the expenses to be incurred," 
the 27 pecuniary legacies. The first and 
second legacies of Rs. 80,000 and Rs. 40,000 
have been assigned over by the legatees to 
the Rajah of Bhadrachalam who in addi- 
tion has got an assignment from the resi- 
duary legatees under paragraphs 5 and 6 
of the Will, of the residue which will go to 
them. The thim legacy of Rs. 40,0co 
is given to Setyamma, the appellant in 
Letters Patent Appeal. No, 26 of 1921, 
and the legacy of Rs. 2,000 (Item No. 24) 
is given to Papayya whose legal represen- 
tative is the appellant in Letters Patent 
Appeal No. 24 of 1921. 

As regards the disposing power of Ven- 
kayamma, I have little hesitatión in holding 
that she had power to dispose of the income 
which arose from the Medur estate from 
the 4th of August 1895, the date of the death 
of her son, to the 9th of March 1899, the date 
of her death. It has now been settled 
that a Hindu widow has absolute control 
over the income of the property which she 
inherits from her husband, subject of course 
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to the payment of the debts left by him, aud 
that,vnless it can be shown that’she intend- 
ed to make the savinzs part of the estate 
of ver husband, she would have full power 
of disposal over it. In Saodamini Dasi 
v. Alminsirator-Gznzral of Bengal (13) 
it was held that a widow was entitled to 
dispose of the income which accumulated 
daring her tenure as widow of her 
husband's estate. Dealing with the conten- 
tion that the savings of a Hindu widow 
should be presumed to have been made 
for the benefit of her husband's estate, 
their Lordships observed on the facts of 
that case that the widow never got her 
husband's estate in her possession, that there 
was no room for any such presumption, and 
that she did nothing to indicate an in- 
tention to make the fund received or in- 
terest on it part of her husband's estate, 
or to justify the inference that she wished it 
to revert to her husband's heirs. These 
. remarks apply with equal force to the pre- 
sent case where Venkayamma was never 
in possession of her son's estate as heir, 
it having remained in possession of the Court 
of Wards from the date of her son's death, 
when her title accrued, to the date of her 
own death in 1899. "The estate was under 
litigation and the income of the estate was 
being deposited in Court subject to the result 
of the suit which she had filed. There was, 
therefore, nothing to raise any presumption 
that she intended the income to be an 
accretion to the estate. All that was held 
in Isr? Dul! Koer v. Hansbuiti Koerain (14) 
is that where a widow has made no attempt 
to dispose of her savings in her lifetime, 
those savings will follow the estate from 
which they arose, but that where a widow 


who might have spent the income as it 


accrued, has in fact saved it and has mot 
added it to the estate, she is entitled to 
dispose of the savings as she pleases. The 
question depends upon her intention which 
is evidenced by her conduct in dealing 
with the after purchases. In  Akhkamna 
v. Venkayya (15), it was held that the 


(13) 20 C. 433: 20 I. A. 12: 6 Sar. P. C. J. 272; ; 
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p:esumption is that the acquirer of prop- 
erty intends to retain dominion over it 
andl that in the case of a Hindu widow 
the presumptiom is  nonethciess „so 
waen the fund with which the property 
is acquired is one which, though derived 
from her husband's property, was at her 
absolute disposal. A similar view was 
taken in Subramanian Chetlt v. Arunachelam 
Chetti (16), Veeraraghava Reddi v. Kota 
Reddi (17) and Keshav Pandurang Lokhan- 
ds v. Maruli Krishna Shinde (13). 

It has been argued for the respondents that 
as the testatrix deals in the Will not only 
with the income derived from the property 
between the date of her son's death and her 
own but a!so with the accumulations that 


were in the hands of the Court of Wards 


during the minority of her son and called 
them ' Government promissory-notes and- 
cash relating to the Medur estate” in 
her Will, she must be taken to have treated 
the income during the period to which she 
was entitled to the estate. as an accretion 
to the estate. Ido not thinx that the Will 
can be read so as to indicate any such in- 
tention. She clearly wanted to treat the 
property as property over which ske 
had no absolute dominion and the 
fact that she purported to deal with 
properties to which she had no such right 
along with properties over which she 
had a right of disposal would not  indi- 
cate an intention on her part to treat one 
as accretion to the other. That she pur- 
ported to act beyond her powers as regards 
some of the items cannot defeat her right 
to dispose of items over which she had 
absolute disposing power. 

It was also argued that the income of the 
estate between the period of her son’s death 
and her own was in the nature of mesne 
profits which in law she had no power. to 
assign, and reliance was placed on section 
6, clause (v) of the Transfer of Property 
Act. The Transfer of Property Act applied 
only to alienations tnter vivos and has no 
application to disposal of property by Will. 
Reference has beeh made to Shyam Chand 


(16) 28 M. r (T. D). 

(17) 33 Ind. Cas. 532; 3. L. W. 422; 31 M. Ie 
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v. Land Mortgage Bank of India (19), 
Durga Chunder Roy v. Koilas Chunder (20), 
Sritnar  Chalopadhaya v. Kali Pada 
Chakravarli (21), — Kocharla ` Seelamma 
v. Pia Venkataramanayya (22), Govinda- 


seamy Pillar v. -© Ramaswami — Aiyar 
(23). .I do mot think that these 
cases have any application. On the 


date of the Will, the income arising from 
the estate was in the Bank of Madras to 
“the credit of the suit and held for the suc- 
cessful litigant. The monies were collected 
and the case is not one where there is an 
assignment of the right to recover mesne 
prohts. What the testatrix does is to dis- 
pose of- property which, in the event of 
her success in the suit, wouid belong to her 
and which was in Court. There is no 
authority for holding that a fund in 
Court to which the testatrix has laid a 
claim aud to which she will be entitled, if 
successtul, cannoc be disposed of by Will. I 
am, therefore, of opinion that Venkayamma 
had absolute disposing power over the in- 
come that accrued dur.ng the peroid when 
she held the estate and tnat the Wull exe- 
cuted by her is va id. 

The next question 1s whether the legatees 
have a right of action against the defendants. 
Though, under the Will of Venkayamma, 
Gopalakrishnamma was appointed executor, 
it is found that he did not accept the office 
and that he died without doing anything in 
Connection with the estate. ‘The exact date 
of his death does not appear, but itis 
cemnion ground that he died soon alter the 
testatrix. As -he did not accept office, 
there was no person to assent to the legacics 
given by.the testatrix in her Will and con- 
sequentiy, section 112 ol the Probate and 
Administration Act which requires the 
assent of the executor to complete the 
legatee’s title to his legacy can have no 
applicat.on. As the Wil in question was 

executed by a Hindu outside Madras and 
as it docs not comprise any immoveable 


19) 9 C. 695; 12 C. I. R. 440; 4 Ind. Dee. (N. 8.) 
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properties in Madras, the Hindu Wills Act 
does not apply to the Will and consequently 
section 187 of the Succession Act, which 
enacts that no right as executor or iegatee 
can be established in any Court of Justice 
unles a Court of competent jurisdiction 
within the Province snall have granted 
Probate of the Will under which the right 
is claimed, or shall have granted Letters of 
Administration and which is niade applica- 
able undez the Hindu Wiils Act io Wius to 
which that Act applies does not govern 
the present case. Livre was, therefore, no 
necessity to take out Frobate or Letters of 
Admunistration for the purpose of ‘enabling 
the legatees under the Will to claim the be- 
quesis given to them. So far as the de- 
cisions of Courts in India go, a right 
ot suit has always been given to the legatee 
direct against an executor or administrator 
or the neirs of the deceased or the person 
in possession of assets out of which 
the legacy is to be paid even though there 
has been no assent to the legacy. In 
Khelramam Dasee v. Dhirendra Nah Roy 
(6) a suit by the residuary legatee against 
tne heir of an executor for the recovery 
of alegacy due to her and for an account was 
held to lie. Jenkins, C. J., in reversing the 
decree of Richardson, J., and sending the 
case back for the determination of the 
question whether the plaintiff is entitled 
to the legacy claimed and ior the purpose 
of taking accounts if such accounis were 
necessary observed : 

“jt is true that the executor is dead, 
but his estate which wouid be liable at 
least to the extent to which it was enr.ched 
is represented by the presence biore the 
Court ot his sgle heir and representative. 
That does not mean that ihe heir, or repie- 
sentative is personally liable tor ws lather's 
breach of obligation, it breach there was, 
but that he is liable to the extent of the 
asse.s received frum the father’s estate, "' 

In Nandlal v. Goptlal (5) a sut by 
one of the, residuary legaiees under the 
Wil of, her iather against the widow 
of the deceased, who was in possession 
of the propeities of the deceased and 
who clauned them adversely to the 
legatees, was held to lic. As regards the 
io.1 of the pre.ent sui.s, there is a prayer 
in the plainc in Original Suit No. 30 or 1916 
fied by the Rajah oi Bhadrachatami, which 
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is the subject-matter of Letters Patent Appeal 
No. 20 of 1921, for the taking of accounts 
and for necessary directions for the 
purpose of affording adequate relief to the 
plaintiff. The plaint in Original Suit No. 
88 of 1916, which is the subject-matter of 
Letters Patent Appeal No. 24 of 1921, 
in addition to the prayer for the taking of 
accounts and for directions also contains a 
prayer for the administration of the property 
of the testatrix under the orders of Court. 
No authority has been cited to show that 
a residuary legatee cannot file a suit for 
the taking of accounts for the determina- 
tion of the amount due to him in respect 
of the lagacy. In order to remove any tech- 
nical objection that may arise as regards 
the form in the absence of a prayer for 
taking accounts in Original Suit No. 87 
of 1916, which is the subject-matter of 
Letters Patent Appeal No. 26 of 1921, 
we have allowed the palintiff to add a prayer 
for the taking of accounts. It should be 
remembered ‘that the defendants are also 
the legal representatives of Venkayamma 
who, in the absence of the Will, would be 
entitled to the personal properties of Venka- 
yamma. In a suit by one residuary legatee 
for the taking of accounts and the payment 
to him of his share, the other residuary 
legatees are not necessary parties. 
There is also the fact that in the pre- 
sent case the executor died without accept- 
ing office or showing any indication that 
he took upon himself the duties of executor. 
Under these circumstances, 1 agree with 


the view taken by Phillips, T. that 
the estate would not under section 4 
of the Probate and Administration Act, 


vest in him. Section 4 no doubt declares 
that the executor or administrator of 
a deceased person is his legal representa- 
tive for all purposes and that the props 
erty of the deceased person vests in him 
as such; but it is difficult to see how, 
in the absence of the acceptance of office 
by the executor, the property, can still 
vest in him. In cases where the Hindu 
Wills Act applies and where Probate is 
necessary, the estate does not vest in the 
exectitor until he obtains Probate. In 
such cages the application for Probate 
itself is an indication of the acceptance 
of ‘office. Section 12 of the Probate and 
Administration Act enacts that a Probate 


of a Will, when granted, establishes the 
Will from the death of the testator and ren- 
ders valid all intermediate acts of the exe- 
cutor as such. But in cases where Probate 
is not necessary, there should be some in- 
dication that the person appointed executor 
is willing to accept office and perform 
the duties of the executor. In cases where 
he does not accept office, I think, the estate 
must vest in the legal representative until 
an application is made by some person com- ` 
petent to obtain a grant under the Probate 
and Administration Act. In the present 
case the legal representatives of Venkayam- 
ma were the fathers of the present de- 
fendants and they took possession of the 
moveable properties of Venkayamma on 
her death and divided the same between 
them under a decree of Court which 
I have already referred to above. They 
have also laid a claim to the income of the 
Medur estate which would, under the terms 
of the Will, go to the legatees, and they 
drew monies from Court. I do not think 
the fact that they claimed to be rever- 
sioners to the Medur estate and not 
heirs of Venkayamma when they drew 
the moneis, makes any difference. The 
nature of the claim made by 
a legal representative who takes  pos- 
session of properties bequeathed under a 
Willis immaterial in discussing the question 
whether the legatees have a cause of action 
to recover the legacies bequeathed to them 
under the Will, though it may have an im- 
portant bearing on the question as to whe- 
ther Art. 123 of the Limitation Act applies 
to such cases. All that is necessary to give 
the legatees a cause of action is that the de- 
fendants should be in possession of assets 
eft by the deceased to which under the 
terms of the Will they are entitled and which 
have to be applied for the payment of the 
legacies left by the Will. Even assuming 
my view that the estate vested in the legal 
representatives of the deceased owing to 
the executor not having accepted office 
is wrong, I think the defendants and their 
fathers are in the position of exe.utors of 
their own wrong in that they intermeddled 
with the estate of the deceased and were 
in possession of the assetsand they would 
be liable as such. Itis clear that the fathers: 
of the present defendants were aware of the 
Will left by Venkayamma. The position 
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that they took up in the suit relating 
to the moveable properties, which 1 have 
already referred to, was that they heard 
that Venkayamma left a Will but were not 
personaly aware of it, and that, 
even if the Will was executed by her, the 
properties specified in the Will belonged 
to the Medur estate which she had 
no power to will away, but that; if the 
Court should hold that the Will was genuine 
and that she had disposing power, they had 
no objection to the terms of the Will being 
carried out. It is clear from the evidence 
‘that, so far as the moveable properties 
in the possession of Venkayamma and dis- 
posed of by her in paragraphs 2 to 4 of the 
Will are concerned, they were taken posses- 
sion of by Rangayya Appa Rao and 
subsequently divided between him and 
Venkata Narasimha Appa Rao by a decree 
of Court. The Will was found to be genuine 
in the suit brought by the legatees and a 


decree was obtained by them in respect of 


the properties mentioned in paragraphs 2 to 
4 of the Will. - As regards the Government 
promissory-notes and cash representing 
the income of the estate between the date 
of the death of the son of the testatrix and 
her own deatb, they must have known per- 
fectly well that they were also disposed of 
by the same Will. Inthe application to be 
brought.on record in the Medur suit after 
Venkayamma' s death.it was alleged that 
Rangayya Appa Rao and Venkata Nara- 
. Simha Appa Rao were the legal repesenta- 
tives and that they were entitled to the 
Medur estate as reversioners, An order 
was made on the 20th of July 1899, bring- 
ing them on the record on the ground that 
they being the reversionersot the plaintiff's 
husband and son, were entitled to continue 
the suit. In the application to be brought 
on record, nothing was said of the Will, 
. and the income of the estate was evidently 
treated by them as part of the Medur estate. 
It is.argued on their behalf, that, what- 
ever may be their position as regards the 
moveable properties disposed of in para- 
graphs 2 to 4 of the Will, they could not be 
treated as executors of their own wrong 
ag regards the income of the Medur estate 
which they claimed not as the heirs of Ven- 
kayamma but as reversioners to the Medur 
estate. Reference has been made, to 
Williams on Executors, pages 182 and 195, 


where the learned author observes that, it 
a person sets up in himself a colouraple 
title to the goods of the deceased, as when 
he claims a lien on them though he may uut 
be able to make out his’ title completely 
or if he takes goods of the deceased by 
mistake  supposing them to be his own 
or if he seizes the testator's goods claiming 
property in himself though it afterwards 
appears that he had no right, he shall not 
be deemed an executor de son font, Having 
regard to the written statements filed in 
the suit relating to moveable proper- 
ties of Venkayamma, where the reversion- 
ers in effect put the plaintiff to the proof 
of the Will and of the disposing power of 
Venkayamma over the properties disposed 
of by the Will and admitted their readiness 
to the terms being carried out, should the 
Court hold the Will to be genuine, and that 
the  testatrix had disposing power, 
I think the position taken up by them was 
that, as regards the properties referred 
to in paragraphs 2 to 4 of the Will and the 
legacies given by the Will, they were holding 
the properties for themselves if the Court 
should hold against the Wil, and for 
the legatees, should the decision be 
in favour of the Will. In the Medur 
suit they alleged that they were the rever- 
sionary heirs, but it should be remembered 
that, in addition to being the reversionary 
heirs to the estate, they were also the heirs 
of Venkayamma as regards her own private 
properties, and that the mesne profits that 
were disposed of by theWill and over which 
Venkayamma had disposing power bore 
a very small proportion to the entire value 
of the estate and the interest involved in 
the suit. 

In his petition, Exhibit Bs, Venkata- 
narasimha Appa Rao states that he is 
the nearest agnate now alive and is also 

he legal representative of the deceased 
plaintiff (Venkayamma) and that the cause 
of action as leid by her entirely survives 
to him. Rangayya Appa Rao, in his Coups 
ter petition B6, states that he is also a 
reversioner. Their application was opposed 
by Papamma Row (first defendant) on the 
ground that, aa each of them was entitled 
to a half share, they could not continue the 
suit. The Subordinate Judge in his order 
B5, dated 20th July 1899, held that Venkata 
Narasimha Appa Rao and  Ranugayya 
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Appa Rao were entitled to be brought on 
record as legal representatives. No question 
was raised as to the petitioners not being 
the heirs of Venkayamma’s personal proper- 
ties, and I do not think the order bringing 
them on record as her legal representatives 
can be construed as an adjucication that 
they could not be recognised to have come 
on record as her own legal representatives. 
When the same heirs are brought on record 
in a suit covering both the personal prop- 
‘erties of the widow and the properties 
in which she has a limited estate, I do not 
sce why the legal representatives should 


not be said to be on record as her own 
legs] representatives. Whatever doubts 


“£3 


there might have been about the Will on 
th: date when the reversioners applied to 
be brought on record in the Medur suit, 
it 15 clear that after the disposal of the suit 
relating to the moveable properties lett 
by Venkayamma and di:posed of in the 
earlier part of her Will, there could be no 
doubt as to the genuineness of the Will left 
by her, and as a matter of fact it was not 
suggested at cay time thereafter that the 
Will was not genuine. As regards the income 
cf the Medur estate disposed of by her, 
it is difficult to see what reasonable grounds 
the defendants had for believing that it 
was part of. the Medur estate. The tes- 
tatrix was never in possession of the Medur 
estate and there were no ciicumstances to 
support the view that she treated the 
income as part of accretions to the 
estate.  Saodamini Dasi v. Administrator- 
Generasi of Bengal (13) decided by the 
Privy Council so long ago as 1892, and 
Akkanna v. Venkayya (15) decided by 
this High Court as cagly as ger, 
made the law on the question as to 
the rights of Venkayamma to bequeath 
the mesne profits perfectly clear. Wher, 
therefore, the, reversioners applied to the 
High Court in 1904 for payment to each of 
them of a one-third sbare of the monies 
standing to the credit of the Medur suit 
` pending, the determination of the title 
of Venkayamma to the Medur estate, 
they must have known perfectly well 
that part of the money which they received 
as attributable to the income of the estate 
between the date of the death of the last 
male-helder and of Venkayamma, repre- 
sented property to which they had no right, 


and which, under the Will of Venkayamma 
had to be distributd between the various 
legatees mentioned in the Will, should her 
title to the Medur estate as heiress of her 
son be ultimately upheld. Under these 
circumstances, I do not think that, even 
assuming that they intermeddled with 
that money asserting a hostile claim to Ven- - 
kayamma, they would befreed from their 
liability as executors of their own wrong. 
It seems to me, that in order to apply 
the ‘doctrine that a person claiming under 
colour of a hostile title cannot be made 
executor of his own wrong, a claim must 
be made bona fide. I do not see how the 
assertion of an unreasonable claim by one 
who intermeddles with the estate which 
he must have known to be untenable could 
absolve the peron who takes possession 
of the assets from liability. 

It was suggested during the course of the 
argument that after the decrec of the Sub- 
ordinate Judge in the Medur suit the Medur 
estate must be deemed to have belonged to 
Papamma Row after the death of her adopt- 
ed son and that, corsequentlv, the moneys 
were drawn by the parties to the Medur 
suit as Papamma Row's heir under tbe dec- 
ree in the suit in the Godavari District Court. 
If this is so, then, on the reversal of the 
decree by the Privy Council, the: legal 
representatives ‘the present defendants) must 
be deemed to have drawn the moneys 
when they got orders of Court adjusting 
the accounts and setting off instead of 
putting back the moneys in the Medur suit 
and drawing them out again, and they will 
be liable as executors de son tort. 


So far as the position of the executor 
of his own wroug in Iudian Law is concerned, 
section 263 of the Succession Act enacts 
that a person who intermeddles with tlie 
estate of the deceased, or does any other 
act which belongs to the office of executor, 
while there 1s no rightful executor or ad- 
ministrator in existence, thereby makes 
himself an executor of his own wrong. 
section 266 provides that where a person 
has so acted as to become an executor 
of his own wrong, he is answerable 
to the rightful executor or ad- 
ministrator, or to any creditor or legatea 
of the deceased, to the extent of the assets 
which may have come to his hands after 
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deducting payments made to the rightful 
executor or administrator and: payments 
made in due course of administra- 
tion. Section 2, ‘sub-clause (ir), of the 
Code of Civil Procedure (1908) defines 
“legal representative " as a person who 
in law represents the estate of a deceased 
person, and includes any person who intet- 
meddles with the estate of the deceased. 
The policy of the Indian Legislature has 
‘evidently been to make the mere fact 
of intermeddling with the estate and 
taking possession of the assets a ground 
of liability. It is argued that there 
is no provision analogous to sections 265 
and 266 of the Successions Act in the Pro- 
bate and Administration Act and that 
consequently there can be no executor 
of his own wrong in India. The Probate 
and Administration Act, unlike the Succes- 
sion Act, deals only with the grant of Probate 
and Letters of Administration and with the 
relation between executor or adminis- 
trator legally entitled to the office as such 
and the legatees and next of kin. In 
fact, the preamble to the Act clearly states 
that it is expedient to provide for the grant 
of Probate of Wills and Letters of Adminis- 
tration to the estates of deceased persons 
in cases to which the Indian Succession 
Act, 1865, does not apply. The omission 
of provisions in the Probate and Adminis- 
tration Act analogous to sections 265 and 
266 of the Succession Act cannot, therefore, 
in my opinion, be taken to indicate that the 
Legisglature did not intend to apply that 
portion of the law to Wills in India. Courts 
in India are, in cases where there is no Sta- 
tutory enactment, bound to administer 
the law on the general priniciples of equity 
and good conscience, and the provisions of 
Indian enactments not strictly applicable 
or the English Law on branches which are 
not peculiar to English practice or juris- 
prudence have been applied to analogous 
cases in India if the interests of justice re- 
quire it. For example, in. Magalur? Ga- 
rudiah v. Narayana Rungiah (24) the lear- 
ned Judges applied the rule laid down in 
the Succession Act limiting the liability of 
anexecutor de son tort to the amount of 
assets received by him to cases under Hindu 


à (24) ^3 Mg 3593 6 Ind. Tur. 24; 1 ind. Die, (x. s) 
05. 


45 


Law and decided that, although under 
strict Hindu Law the liability of a person 
who takes any portion of the estate of a 
deceased person extends to the whole of 
his debts, justice demands that the liability 
should be enforced to the extent of assets 
received on the analogy of the provisions: 
of the Successions Act as regards the liability 
of executor de son tort. It is contended 
that, even if the persons who came on re- - 
cord as legal representatives of Venkayamma 
can be treated as executors of their own 
wrong, the present defendants, who are only 
their sons, cannot be saddled with the same 
liability. So far as the present defendants 
are concerned, they are the heirs of the 
original legal representatives and came om ` 
record as such. The fund in Court wh ch. 
represented the mesne profits which Ven- 
kayamma disposed of were drawn by their 
fathers under a bond by which they were 
liable to bring back.the monies. On the 
reversal of the decree of the Madras High 
Court by the Privy Council those monies 
had to be brought into Court, but the 
present defendants applied that accounts 
may be adjusted instead of the monies being 
brought into Court. The legal effect of 
the order: passed upon their application 
was the same as.if they brought back the 
monies into Court as the heirs of Papam- 
ma Row whose title was negatived, and 
took it again asthe heirs of Venkayamma 
Se far, therefore, as the monies in Court 
are concerned, they would have intet- 
meddled with the estate and be equally 
liable and in any event they cannot escape 
liability as the legal representatives of exe- 
cutors of their own wrong. It is argued 
that, if the suft against them is aS  exe- 
cutors of their own wrong, the' suit would 
be bad for non-joinder of the legal repre- 
sentatives of the estate, and reference has 
been made to Rowsell v. Morris (10) where 
it was held by Sir George Jessel, M. R., that 
the legal personal representative of a testa- 
tor is a necessary party to a suit for the 
administration of his real and personal 
estate andthat, if he is not made a party 
no decree can be made in such a suit even 
though an executor de son tort and the 
trustees of the real estate are before the . 
Court. A contrary view was taken by 
Mallins, V. C., in Coote v. Whittington (9) ` 
where he held that where a person possessea 
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himself of the assets of a testator without 
having administered, a bill for an account, 
to. the extent of ‘the assets he kas 
reveived will lie against him as exe- 
cutor dz son tort though there is no 
legal personal representative. on record, 
and this view was, in spite of the 
dissent of Sir Geroge Jessel, M. R., 
in Rowsell v. Morris (10) re-afirmed by 
. him in In re Lovett, Ambler v. Lindsay (x1) 
where very good reasons are given by the 
Vice-Chancellor for the view he has taken. 
The decision has been followed in Amir 
Dulhin v. Baty Nath Singh (25). I am of 
opinion that where an executor de son tort 


takes possession of all the assets of the. 


deceased, a suit for a general administra- 
tion can be filed without joining the legal 
representatives, and in ¢ases where he takes 
possession of only a part of the assets he 
can be made accountable for the part he 
actually took possession of without join- 
ing the legal representatives ` but where 
administration is sought for the entire estate 
in cases where the executor de sem tort has 
taken possession of only a part, the legal 
representatives would also have to beadded. 
In the present case the defendants anc their 
fathers have taken possession of all the 
“properties of Venkayamma. They first took 
possession of the moveables. and then 
possession of the fund in Court and it is not 
suggested that any property of Venkayam- 
ma is outstanding in the hands of any 
other person. Uuder these circumstances, 
I think, the defendants are'liable and that 
there is gocd cause of action against them. 

The plea of limitation, however, raises 
- questions of considerable difficvity. Art. 
123 of the Limitation Act ptovides a period 
of 12 years for a suit for alegacy or for a 
share of a residue bequeathed by a testatos, 
or for a distributive share of the property 
cf an intestate, th2 starting period 
being the date when the legacy or share be- 
comes payable or deliverable. It should 
Le rememberd that, when Venkayamma 
executed the Will, Exhibit A, she was notin 
possession cf the Medur estate or of 
ihe promissory-nofes andcash referred to 
in paragrapks 5 and 6 of the Will, out cf 
whch the legacies were payable. She filed a 


(27) zi C. 371; io Jud. Dec. (x. s.) Ezg 


suit which was resisted on the ground 
that she had no title to the estate, and 
the income of the estate which she dis- 
posed of by Will was in Court. Under the 
order, Exhibit C (10), dated the 29th of 
July 1898, the Receiver who was discharged 
was ordered to deposit in the Bank of 
Madras at Cocanada the jewels and the 
securities belonging to the estate in his 
possession and to pay into the Bank any 
balance of cash that remained in his 
hands after payment of ali legal charges 
for investment to stand to the credit of the 
suit. Security was given by Papamma 
Row, and the order of the High Court 
became absolute. Venkayamma knew per- 
fectly well that until the suit was decided 
in her favour she could not get possession 
of the promissory-notes and cash disposed 
of by her Will, and on the date of her death 
the suit had not come on for trial. Clause 
5 of the Will states that the Government 
promissory-notes and cash relating to 
the Medur estate which were in the custody 
of the Court on thé date of the Will as well 
as the interest accruing thereon till payment 
of the amount should be divided after 
payment of the legaciesreferredto in clause 
6. Having regard to all the circumstances 
under which Venkayamma was placed and 
to the fact that monies could only come 


into the hands of the executor after 
the disposal of the sut in her 
favour, I thmk the proper inference 


to draw under the terms of the Will 
is that she intended that the legacies 
should be paid only after the disposal 
cf the Medur suit. Til then the legatees 
had no right of action against the executor. 
It seems to me that, if a suit were filed by 
the legatees before the title of Venkyamma - 
in the Medur suit was established, they 
would be met with the answer of the exe- 
cutor that he had no assets and that he 
was not in a position to get ih the assets 
until the disposal of the suit. In Luff v. Lord 
(26) the testatrix appointed Mr. Lordas - 
executor and bequeathed certain properties 
in the following terms’; 

“And further, with regard to the prop- 


-erty comprised in the said Second Schedule, 


upon trust that, as soon as proceedings in 


(26) 34 Beav. 220; 10 Jur. (N. S) 1248; 1I Iz 
T. 65°; 55 E. R, 619; 145 R, Re 484. < 
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law and equity shall be terminated and 
the same shall come into his possession 
that he (Mr. Lord) shall pay, etc., to each 
of my brothers and sister, Mary Fuller 
(meaning the plaintiff Mrs. Luft the 
sum of £2,000.” 

There was a litigation as regards the title 


of the testatrix. ‘The Master of the Rolls - 


Was of opiuion that the legacy was payable 
oniy when the litigation had finally ceased 
and the property had come into the hands 
of Mr. Lord, and that upon the dismissal 
of the appeal in the House of Lords the 
litigation was at an end, at least so far as 
related to the establishment of a fund appli- 
cable to pay the legacy. He was also of 
opinion that the legacy was neither a rever- 
sionary interest nor a contingent legacy, 
. but that it was a vested legacy payable 
on the happening of a future event, which 
was somewhat uncertain. The matter was 
carried in appeal Lord v. Lord (1) and the 
decision of the Master of the Rolls was 
confirmed, Sir G. J. Turner, L. ]., in deal- 
ing with the terms of the Willobserved : 
'* But however the case might stand upon 
the strict literal construction, there can, I 
think, be no reasonable dottbtof theintention. 
The testatrix refers to property with 
which she is dealing, as being the subject 
of litigation, and as propetty to come into 
possession. Is it possible to suppose that 
she could intend her executor to pay the 
‘legacies before the litigation was ended, 
and before the property came into his pos- 
session ? Besides this; she has distinguished, 
by her Will, between the property which 
she could immediately dispose of, and 
that which she could not, and, moreover, 
these legacies are part of a series of dis- 
positions, the lastof which, the residuary 
disposition, seems to me to have been evi- 
dently intended to be subject to the termi- 
nation of the litigation and the "possession 
of the property." ; 
Lord Cairns, L. J., agreed with the Mas- 
ter of the Rolls in his construction of the 
Will as to the time when the litigation can 
be said to have ended. In the present 
case the testatrix makes a distinction bet- 
ween the properties which were actually 
in her possession at the date of the Will 
and properties which she had to get on the 
termination of the litigation. Clauses I to 4 
cf the Will deal with the properties in 


her actual possession which she disposed 
of at once, and clauses 5 and 6 refer to 
properties in litigation. The observations of 
sir G.J. Turner, L. J., apply, therefore, with 
equal force to the terms of this Will. Wal- 
ford v. Walford (x2) was, relied on by the 
Vakil for the respondents. In that case 
the testator was absolutely entitled 
in reversion expectant on the death of his 
father to a fund appointed to him under the 
Wil of his mother subject to the father's 
life-interest therein and bequeathed to his 
sister £ 10,000 to be paid out of the estate 
and effects inherited by him from his mother 
in terms of her last Will and testament. . 
Ihe question was whether on the death of 
the father the legacy carried interest, from 
the date of the expiration of one year from 
the testator’s death or from the falling in 
of the reversionary fund. Viscount Haldane, 
L. C, was of opinion that, unless there 
was expressly or by implication a direction 
that the legacy was not to be. payable and 
that there was no right to payment until 
a certain time, the right to interest 
was not postponed. While pointing 
out that the decision turning on the 
terms of aparticular Will is not of 
much use in construing the terms of 
another Will, he was of opinion on the 
terms of the Will under consideration that 
there was no postponement. Lord Mack- 
naghten was of opinion that, -having 
regard to the circumstances of the case, the 
relationship of the parties, the language 
of the mother's Will, and the testator’s . 
own language, it was more probable than 
nct that the testator intended that his 
sister should have no claim for payment 
until the death of the father but that that 
intention was not made sufficiently plain 
by “the terms of the Will. Lord Atkinson 
was of opinion that, having regard to the 
terms of the Willin question, there was not 
any sufficiently clear expression of an in- | 
tention that the payment of the legacy 

should be postponed. 1 may.state that 
the title of the testator in that case to the 
esfate aud effe.ts inherited by him Írom 
his mother was clear and beyond dispute, 
and it was, therefore, not a case where, as 
in Luff v. Lord (26) it was dependent on 
the successful termination of the proceedings 
which might or might not end in favour of 
th» testatrix. Having regard to the liti- 
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gation and to the impossibility of tke testa- 


trix getting any money into her hands till 
she succeeded in her suit, I think the facts 


of the present case fall within the decision 


in Luff v. Lord (26) and Lord v. Lord (x). 
As the legacies could only be paid after the 
termination of the proceeding in the suit 


instituted by Venkayamma for the recovery ` 


of the Medur estate, as there was absolutely 
no other property except the fund in Court 
which couldcometoVenkayamma or to her 
executor only after the termination of the 
proceedings in her favour, as the suit for 
the recovery of thelegacies by the residuary 
or pecuniary legatees would be infructuous 
till the title itself to the property was settled 
and as the title to the fund in Court was 
negatived both by theSubordinate Judge by 
his decree, dated the 2nd of December 1899, 
aud in appeal by the decree of the High 
Court, dated’ 20th of November 1905, 
and wasonly established by the decision of 
the Privy Council dated the roth of Decem- 
ber 1913, which. reversed the decrees 
‘of the Subordinate Judge and the High 


Court. I am of opinion that the legacies 
became payable after the termination 
of the proceedings on the roth 


of December 1913, when their Lordships 
of the Privy Council reversed the decrees 
of both the lower.Courts and held that Ven- 
kayamma was entitled to the Medur estate. 
A suit either by a residuary legatee or pe- 
cuniary legatee for the purposes of recover- 
ing a legacy will not lie until the expira- 


' tion of one year from the testator’s death. 


I need only refer to Cursetjee Pestongee 
Bottliwalla v. Dadabhat Eduljee (27) and to 
section 117 of the Probate and Adminis- 
tration Act, which enacts that an executor 
is not bound to pay or deliver any legacy 
until the expiration of one year from the 
testator’s death, and to Art. 123 of the 
Limitation Act which makes the period to 


. tun from the date when the legacy or share 


becomes payable or deliverable. As Ven- 
kayamma died on the gth of March 1899, the 
legacies were payable only after the oth of 
March 1900, but on the 2nd of December 
1899 Venkayamma’s suit was dismissed and 
her title was found against, and 1t was not 
until 1913 that the Privy Council reversed 
the decisions of both the lower Courts 
and held that she was entitled, I agree 


(27) 19 M. 4251 6 Ind, Dez. (e, 3} roor 


with Phillips, J., in thinking that until 
the right of the testatrix to dispose of the 
fund was recognised by the Privy Council 
in 1913, the legatees could not enforce their 
claim to the legacies and that the cause 
of action did not accrue until that date. 

It is argued that, whatever might have 
been the course of the proceedings in the 
Medur and the Nidadavole suits, it was 
open to the executor or the legatees to start 
an independent litigation challenging the 
decisions of the Subordinate Judge and 
the High Court and claiming a trial on 
the question whether Venkayamma was 
or was not entitled to the mesne profits 
of the estate between her son’s death and 
her own. It seems to me that such a 
litigation would be perfectly useless. It is 
not suggested that the litigation which was 
continued after the death of Venkayamma 
was not properly contested or conducted. 
Every available material was placed before 
the Court by the legal representatives who 
continued the suit regarding the Medur 
estate and it seems to me that the execu- 
tor or the legatees would be embarking 
on a perfectly fruitless litigation with 
the decision. in the Medur suit.before them. 
Any suit filed by the executor or the legatees 
in the Sub-Court would have been dis- 
missed for the reason that Venkayamma was, 
in the opinion of the Judge who tried the 
Medur suit, not entitled to the Medur 
estate and beyond spending monies in 
litigation they would have had no relief. 
It is contended that the executor or 
persons entitled could have sold the claim 
of Venkayamma to thefund and paid the 
legacies. It is difficult to see who would 
have purchased a claim which “was ne- 
gatived by the Subordinate Judge and the 
High Court. It, would have been a most 
imprudent thing to do. In Rameshvar 
Singh v. Homeshvar Singh (4) a decree was 
passed on the 27th of July 1906 in favour 
of the Maharajah of Darbhanga declaring 
that the amount decreed was to be realised 
by the sale of the properties belonging to 
one Janeswar and left in Ekradeshwar’s 
possession and that the decree-holder was 
not entitled to make any portion cf the 
property of Janeshwar which was in pos- 
session of any one else liable for the decree. 
On the death of Janeshwar in April 1906 his 
widow obtained the possession of his share 
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of the property and a suit was brought in 
. & Civil Court by Ekradeshwar against the 

widow claiming that, in accordance with 
the custom, the property was his. On 
the 15th of August rgo8 the Subordinate 
Judge decided in his favour but on the 2nd 
of August 1909, the High Court at Calcutta 
reversed this judgment. Ekradeshwar “ap- 
pealed to the Privy Ccuncil and on the 22nd 
of July 1914: the judgment of the High 
Court was reversed and the suit decreed 
in his favour. The property remained 
in possession of the widow and came in- 
to the possession of Ekradeshwar only 
after the judgment of the Privy Council. 
In December 1914, after the decision of 
the Privy Council in favour of Ekra- 
deshwar, the decree-holder applied to the 
Subordinate Judge for the execution of the 


decree of.1906. The plea was raised that exe- - 


cution was barred. The Subordinate Judge 
.decided the plea in favour of the  decree- 
holder on the ground that the decree became 
capable of execution for the first time only 
after the decision of the Privy Council, 
and in appeal the High Court held that 
there was no inherent defectin the decree 
which prevented execution in rIr908, when 
the Subordinate Judge decreed in favour 
of Ekradeshwar. Their Lordships of the 
Privy Council reversed the decision of the 
High Court and held that execution was 
not barred. Their Lordships observed as 
follows : 

. "They are ofopinion that, when the Limi- 
tation Act of 1908 prescribes three years 
from the date of the decree or order as 
the period within which it must be enforced, 
the language, read with its context, refers 


only, as they have already indicated, to. 


an otder or decree thade in such a form as 


to.render it capable, in the circumstances, . 


of being enforced. This interpretation ap- 
pears to them not only a reasonable one 
in itself, but to bein accordance with the 
previously expressed opinion of this Board 
in» Qamar-ud-din' Ahmad v. Jawahir 
Lal (28).. The case may also be put in this 
way. The decree against Ekradeshwar 
could not have been executed without a 
further application. This application could 


(28) 32 I. A. 102; 27 A. 334; Y C. L. J. 381; 
zÀ. L. J. 397; 9 C. W. N. 601; 15 M. L. J. 258; 
7 Bom, ly R. 433 18 Sar, P. C, J: Bro (P. CJ: 


nct have been made tili Ekradeshwar had 
come into possession of the property of 
Janeshwar, and, by Art. r8z in the Schedule 
to the Limitation Act, the period of limita- 
tion for making the application is three 
years irom the time when the right to 
apply accrues.” 

In Lakhan Chunder Sen v. Madhusudan 
Sen (29), which was affirmed by their Lord- 
ships of the Privy Council in Nrityamond 
Dasst v. Lakhan Chunder Sen (30), it was 
held that limitation would be suspended 
during the time the parties were litigating 
bona fide as to title. The principle on which 


' these cases were decided is that circum- 


stances may exist which would render a 
suit or application infructuous and that a 
party should not be compelled to sue until 
the impediment is removed. 

It is argued that, as the legatees were 
no parties to the Medur suit, they could not 
take advantage of the litigation and that, 
consequently, the decisions above referred 
to would not apply. I think the legatees 
stand in a position analogous to the Maha- 
taja of Darbhanga. It should also be 
borne in mind that inthe present case 
the persons who were brought on record 
as the Jegal representatives of Venkayamma 
were not only the reversioners to the Medur 
estate but also were Venkayamma’s own 
stvidhanam heirs, and that as the executor 
appointed under the Will did not act. and 
took no steps (Le, according to the allegations 
of the legatees in the suit, having died with- 
in a few days after the testatrix), and as 
the legatees would not till the grant of 
Probate with Will annexed to them he legal 
representatives, fhe two teversioners who 
came on record as legal representatives 


in the Medur suit sufficiently represented 


Vénkayamma’s estate. In Kadir Mohideen 
v. Muthukrishna Ayyar (31) it was: held 
that where a person who is not the legal 
representative is in fact brought on record 
as such and the Court allows the wrong 
representative to be brought on record and 


(29) 35 C. 209; 7 C. L. J. 59; 3 M. L. T. 904 
i2 C. W. N. 326. 

. (30) 33 Ind. Cas. 452; 43 C. 660; 20 C. W. N. 
522; 30 M. L. J. 529; (1916) 1 M. W. N. 332; 3 
i. W. 471; 18 Bom. L. R. 418; 24 C. L. J. 1; 20 
M. L. T. ro (P. C). l 

(31) 26 M, 230; 12 M. Ie J. 368. 
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to continue the litgation, the benefit of 
that litigation may be taken advantage of 
by the proper legal representative, and that 
the representatives on record will be ac- 
countable to him. If this is so, the legatees 
and creditors can proceed against the 
yroper'legal representatives if their claim 
4s not barred. Their proper legal repre- 
‘sentatives will be in a position to get the 
benefit of the decree and thus to be in 
possession of assets. The position is 
simplified by the reversionary heirs to the 
. Medur estate, and the stridhanam heirs 
being the same individuals. It should be 
remembered that Venkayamma died ix 
1899 when the Civil Procedure Code of 1882 
wasin force. Kadir Mohideen v. Muthu 
. hrishna Ayyar (31) and other decisions 
which were passed under the old Code 
would apply. Ido not see why, under the 
circumstances of thiscase, the legateesshould 
not be entitled to wait until the termina- 
tion of the proceedings continued by the 
two reversioners who came on record as the 
legal representatives of Venkayamma and 
why the period during which Venkaya- 
 mma's title to the Medur estate was being 
contested should not be excluded. In the 
view I take ofthe case, that the legacies 
were payable only after the termination of 
the Medur litigation and the decision of the 
Privy Council on the Ioth of December 
I9I3 and that in any event the period during 
‘whith the litigation was pending should be 
‘excluded and it was useless for the legatees 
“to file any suit for establishing their claim 
Owing to the title of Venkayamma 
-to the Medur estate being negatived, the 
suit will be in time eitheg under Arts. 123 
or 62 or x20 as thev were instituted within 
three years from the date when the legacies 
became payable. 
Art. I23 of the Limitation Áct comprises 
two classes of suits; the first is a suit for 
a legacy or for a share of a residue be- 
queathed by a testator, and the second is 
a suit for a distributive share of the prop- 
erty of an intestate. Till the decision of 
the Privy Council in Maung Tun Tha v. 
Ma Thit(7) it was heid byall the High Courts, 
following the view in Mahomed Riasat 
Alt v. Hasin Banu (32), that Art. 123 of 


(32) 21 C, x57; 20 I. A 155; 17 Ind. Jur. 484; 


6 Sar. P. C. J. 374; Rafique & Jackson's P, C, 
No, 133} 10 Ind, Dec. (N, S.) 737 (P. €). 
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the Limitation Act was not applicable 
to a suit for partition by one Muhammadan 
‘against his co-heirs and that it was not 
a suit for a distributive share of the prop- 
erty, within the meaning of Art. 123 
of the Limitation Act, as one heir was not 
under a legal duty to distribute the estate 
to his co-heits. In Maung Tun Tha vw. 
MaT hit (7)a Burmese Bhudhistclaimed one- 
quarter share in the estate of hisfather who 
died on the roth of December 1906, against 
the defendants who were his mothers and 
the other childeren. The suit was dismissed 
by the Chief Court of Burma on the ground 
that under the Burmese Budhist law a son 
claiming one-quarter share in the jcint 
estate on his father's death must exercise 
his option, that the right given to the eldest 
son to claim a quarter share in the joint 
estate must be exercised as soon as possible, 
and that if there was unreasonable delay, 
it lapsed. On appeal their Lordships of 
the Privy Council held that the plaintiff 
was at liberty to exercise the right within 
any period that was not outside the petiod 
that was fixed by Art. 123 of the Limita- 
tion Áct, as the period within which claim 
must be made for a share of property 
on the death of an intestate. The question 
as to which Article of the Limitation Act 
is applicable to cases like the one in question 
was not discussed. In Shivinbat v. Ratan- 
baz (8), Sir Basil Scott, C. J., was of opinion 
that Art. 123 of the Limitation Act applied 
to every suit where the plaintiff seeks to 
recover a distributive share of the propertv 
of an intestate irrespective of whether the 
defendant was under a legal obligation io 
distribut it or not, and that the desision 
of the Privy Council in Maung Tun Tha 
v. Ma Thi: (7) displaces the line of Indian 
cases upon which reliance was placed 
for the defendants, Macleod, J., was of 
opinion that a suit for a distributive shar 

may be against any person in possession 
of the estate, and not necessarily against 
the administrator or oné in law bound to 
distribute. In Nurdin Najbudin v. Umrav 
Bu (33) it was held that the members of 
a Muhammadan family continued to live as 
tenants-in-common: without dividing the 


(33) 19 Ind, Cas. 780; A B. 519 22 
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estate ofa deceased ancestor, limitation 
would not run from the time of his death 
and that a suit for a distributive share of the 
deceased’s estate would be governed by Art. 
14,and not Art. 123. Fawcett, J., was of 
opinion that Maune Tun Thav. Ma Thit 
(7) was not a pronouncement of the 
Privy Council which should necessarily 
be held to conclude the question and that 
the word “distributive " in Art. 123 has 
a peculiar meaning of distribution of an 
estate which has vestedin an executor or 
‘administrator. Whatever doubts there may 
be as regards cases of intestacy, I do not 
see any reason for holding that asuit for a 
legacy or for a share of residue bequeathed 
by a testator can fall under Art. 123 only 
if it is against an axecutor and not if it is 
against one in possession of assets which 
are liable for payment of the legacies. "The 
wording of Art..123 is general. It refers 
to a suit for legacy or for a share of a residue 
bequeathed by a testator, and if the legatee 
‘has a cause of action against the person 
in possession of the assets of the testator, 
I do not see why there should be a further 
qualification that the person in possession 
of the assets should be an executor or 
administrator. I think it will be reading 
into the Article words which are not there, 
namely, that the suit should be for a legacy 
or for a share of a residue against an exe- 
cutor or administrator. In KRetramami, 
Dasee v. Dhirendra Nath Roy (6) the suit 
“was not against an executor but against 
the legal representative of an execu- 
tor who was in possession of the 
assets. Jenkins, C. J., and Mookerjee, J., 
applied Art. 123 to the suit. The legal 
representative in possession of the 
assets of a testator is bound to pay the 


legacies to the extent of the assets and 


an executor de son tort is liable to be sued 
by the legatees and will have no defence 
to the action if he is proved to be in pos- 
session of àssets. It will not be open to an 
executor de son tort to deny that he is under 
all the duties of a rightful executor. "The 
law is thus stated by Williams in his book 
on Executors, rrth Edition, Vol. I, page 
184 : 

“ When a man has so acted as to become 
in law an executcr de son tort he thereby 
renders himselt liable, not only to an exe- 
cution by. the rightful executor or adminis- 


trator, but also to be sued as executor by 
a creditor of the deceased or by a legatee, 
for an executor de son iori has all the lia- 
pilities though none cf the privileges that 
belong to the character of an executor, ” 
Reference was made by the respondent's 
Vakil to Sithamma v. Narayana (34) where 
it was held that Art. 123 of the Limitation 
Act was not applicable when the suit was 
by a legatee against an executor de son 
tori. If he is liable to pay the legacy and 
if he has all the liabilities of an executor, 
there is no reason why a svit by a legatee 
should not fall under Art. 123. The only 
reason given by the learned Judge is that 
if the contention were to prevail the suit 
would not be barred before the expiration ` 
of 12 years. There is no reason why it 
should be, so long as it is a suit for a legacy 
andis against a petson who has in law 
all the duties of an executor cast on him 
owing to his haviug intermeddled with 
the estate or having taken possession of 
the assets. In Khetvamant Dasee v. Dhi- 
rendra Nath Roy (6) Art. 123 was applied 
to a suit by a residuary legatee against the 
legal representatives of an executor. In 
Rajamannar v. Venkatakrishnayya — (33) 
the son of the deceased executor was party 
defendant and Art. r23 was applied so far 
as he was concerned. No doubt, the sur- 
viving executor was also a defendant, but 
it was not suggested that a different period 
applied to the heir of the executor. Even 
assuming that Art. x23 does not apply, 
Art. 120 or, Art, 62 would be applicable. 
On the termination of the Medur litigation 
bv the decision of the Privy Council, it 
became clear that the persons who came 
on record as the legal representatives of 
Venkayamma had no right to take the mesne 
profits which accrued between the date 
of the death of Venkayamma’s 
son and her own death and that, if they 
received mesne profits, they must hold 
it for the benefit of the legatees under the 
Will. Treating the suit as the suit for the 
recovery of the money had and received, 
Art. 62 would apply. Limitation under 
Art. 62 cannot commence earlier than the 
date of the Privy Council decision as it is 
only on that date it canbe said that money 


(34) 12 M. 487; 4 Ind. Dec. E. $.) 688. 
(35) 25 M. 361; 12 M. I, J..183.. 
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was received for.plaintiff's use. If Art. 
62 does not apply, then the residuary Art. 
I20 would be applicable. 

There is also another aspect of the case 
as regards limitaton which has to be con- 
sidered. After the dismissal of the suit 
brought by. Venkayamma and continued 
by her legal representatives as regards 
the Medur estate, and during the pendency 
of the appeal in the High Court, the legal 
representatives on record applied to the 
High Court for drawing out of a third share 
each out of the amount standing to the 
credit of Original Suit No. 35 of 1895, 
and orders were passed by the High Court 
that on their giving security to the satis- 
faction of. the Subordinate Judge of 
Masulipatam for the amount to be paid 
to them, a third of the amount standing 
to the credit of Original Suit No. 35 of 
1895 on the file of the Court of the Subor- 
dinate Judge of Masulipatam in the hands 
of the Bank being principal and interest 
up to that date was to be paid out to them, 
‘and Subordinate Judge of Masuli- 
patam was directed to call for the money 
and securities from the Bank and to 
pay one-third share to each of the petition- 
ers. Venkata Narasimha Appa Rao and 
Rangayya Appa Rao executed security 
bonds, Exhibits I, (x) and L (2), on the r&th 
of December 1904 and the 3rd of March 
1905 respectively. Exhibit (2) executed 
by Rangayya Appa Rao recited that in pur- 
‘suance of the order of the High Court he 
‘was going to teceive a third share from Court 
‘amounting to Rs, 3,50,000 and proceeds 
as fc llows:— 

“Therefore, if this Cour should order 
either for return or for payment to any other 
of such sums as we might receive from 


your Court, we hereby undertake to do so,” - 


The immoveable property specified in 
the security bond wére given as security. 
Exhibit L (r) executed by Venkata Nara- 
simha Appa Rao, after reciting that 
Rs. 3,47,071-13-6 was payable, states that if 
jany disputes should arise from any one 
n future and consequently the Court should 
order a refund the amount would be refund- 
ed and that in default of refunding the 
amount, if ordered, it might be recovered 
from the properties given as security. 
As owing to the result of the decision of the 
Subordinate Judge and of the High Court the 


m EN 


Medur estate was divisible into thtee shares. 
Parthasarathi Appa Rao, after the decision 


. of the High Court, appliedfer the payment 


to him of a third share. On the r4th of 
February 1907 an order, Exhibit F (2), 
was passed permitting Parthasarathy Appa 
Rao to execute his decree which entitled 
him to a third share of the cash and net 
profits relating to the Medur estate on 
giving a security. He executed a security 
bond on the 22nd of July 1907 and took out 


"a third share of the monies that were ori- 


ginally deposited to the credit of the Medur 
suit, 'The terms of the bond were that 
he would refund the money in the event 
of the decree of the High Court in his favour 
being wholly or partially reversed by His 
Majesty in Council. As the result of the 
decision of the Privy Council was adverse 
to him, he was, under:the terms of the bond, 
.bound to refund the money representing 


.the Medur mesne profis on the termination 


of the proceedings in the Privy Council 
in 1913. The two legal representatives of 
Venkayamma in the Medur suit (Venkaia 
Narasimha Appa Rao and Rangayya Appa 
Rao) applied to get the monies which Par- 
thasarathi Appa Rao was bound to refund, 
and they executed the decree between 
Igt4 and rg16. So far as the amounts re- 
ceived by Venkata Narasimha Appa Rao 
and Rangayya Appa Rao are concerned, 
I do not think the monies received by them 
under the security bond of 1904 and 1905 
can be said to be monies which the legatess 
were then entitled to claim. The monies 
were received by them on giving secü- 
rity and undertaking to return the monies 
if the litigation should be unfavourable. 
It was an arrangement between the Court 
and the parties to the suit as to tbe 
monies deposited by the Receiver, and 
the right to return the money was 
conditional on the establishment of 
Venkayamma's title to the Medur estate. 
I think the actual receipt for purposes of 
limitation should be the date when the liti- 
gation ended in their favour. It was in 
December 1913 that Venkayamma's title- 
was established. As regards the amount 
which Parthasarathi Appa Rao had to re- 
fund and which they recovered in execution, 
the receipt of the sum of Rs. 7,00,000 odd 
was between I9I4 and 1916 and, so far at 


least as that amount was concerned, the 
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claim of the legatees to be paid out the por- 
tion of that amount which represented 
Venkayamma's absolute property arose only 
after the receipt of the sum. Limitation 
begins to run from the time when the 
assets are successively received and, where 
assets are received from time to 
time, a suit by a legatee will be in 
time if within 12 years from the receipt 
of any particular assets. In Adams 
v. Barry (3) where the question arose 
as to the period of limitation in a suit 
filed by the representative of one of the 
executors and the residuary legatee against 
the representative of the co-executor to 
recover the residuary assets of the testator 
alleged to have been taken possession of 
by the co-executor, it was held that the 
plaintifis were barred by the Statute, 3 & 
4 Will: IV, C. 27, section 40, as to 
assets possessed by the executcr more than 
20 years before the filing of the bill but 
not as to assets possessed ‘by them since 
that date. I may also ‘refer to Light- 
wood on the Time limit to Actions, p. 
171, Banning on Limitation p. r9r, and 
Darby and Bosanquett, p. 185. 

In the view Itake cf the case, the suit is 


not barred whichever Article of the Limt - 


ttion Act is applied. 

I would reverse the decree of the Sub- 
ordinate Judge and pass a preliminary dec- 
ree declaring (a) that Venkayamma, the 
testatrix had disposing power over the in- 
come of the Medur estate between the 


4th day’ of August 1895, the date of 
the death of her son, and the 
oth day ‘of March 1899, the date 


of her death, and that the Will executed 
by her on the 30th day of January 1899 
and the dispositions made therein are valid 
and binding on all the parties hereto; 

(D that „the legatees ^ under the 
Wil are entitled’ to the payment 
of their respective pecuniary legacies 
with interest at 6 per cent. from 
the 9th of March 1g00, to date of the final 
decree; (c) that Rajah Parthasarathi Appa 
Rao,’ the plaintiff in Original Suit No. 39 
of 1916, and appellantin Appeal No. 128 
of 19189 is entitled to tlie residue : (d) 
that the defendants are liable to pay so 
much of the sums drawn by them or by 
their fathers from Court and recovered 
from the plaintiff in Original Suit No. 30 


"by ike 


of IgI6 as are attributabie to the mestre 
profits of the Medur estate between 4th 
August 1895, and gth March 1899, with 
interest at 6 per cent. from the date of the 
receipts thereof. 

I direct the Subordinate Judge to make 
the necessary enquiries and to take an ac- 
count (x) of the sums which under the declara- 
tion above are re-payable by the defendants 
and direct them to pay the sums so found 
into Court, and (2) of the debts and liabili- 
ties, if any, of the deceased Venkayamma 
which are now payable out of her estate 
and (3) of the amounts due to the respect- 
ive legatees. 

The Subordinate Judge will, on making 
the necessary enquiries and taking the re- 
cessary accounts, pass a final decree. "The 
respondents will pay the costs in this Court 
and provision will] be made in the final 
decree for the costs of the appellants in 
the suits. 

Appeal allowed: Case remanded. 

V. N. V. 

Z. E, 


l MADRAS HIGH COURT. 
Civi, REVISION PETITION No. 888 or 1020, 
February I, 1922. 
Present Mr, Justice Kumaraswamy 
Sastri, 

KADAN KOLATHIL SAIDALI KUTTI— 
PETITIONER 
° versus 

CHARAVOOR MATHAMKOTH MANAK- 

e KAIL GODAN NAMBUDRI— 
RESPONDENT. 


Malabar Compensation for Tenants’ Improve- 
ments Act (1 of 19co), s. 5— Injunction restraining 


‘tenant frem making changes in £roperiy— [usisdic- 


ticn of Cal Courts. 

Secticn 5 of the Malabar Compensation for 
Tenants’ Improvoarenis Act of 1900 does not 
oust tke jrrisdicticn cf a Civil Court in a suit 
Jandloid fcr the grant of a temporary 
jurisdicticn restrainirg the tenant from making 
changes in the property. 


Petition, under section 115 of Act V of 
1¢c8, playing the High Court to revise the 
oiCer of tke District Court, South Malabar, ` 
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‘dated 30th September 1920, in Civil Mis- 
cellaneous Appeal No. 68 of 1920, presented 
against the order of the Court of the District 
Munsif, Pattambi, dated the 18th August 
1920 in Miscellaneous Petition No. 194 of 
1920 in Original Suit No. 247 of 1920. 

Mr. K.P. Kesava Menon, for the Petitioner. 

Mr. P. Govinda Menon, for the Respondent. 

JUDGMENT.—I do not think that there 
is anything in section 5 of the Malabar 
Compensation for Tenants’ Improvements 
Act which ousts the jurisdiction of a Civil 
Court in a suit between the landlord and 
‘tenant to grant a temporary injunction 
restraining the tenant from making changes 
in the property. 

The finding of both Courts is that the 
changes sought to be made are not bona 
fide for purposes of agriculture but to harass 
the plaintiff. I do not think this is a case 
for interference under section XI5 of the 
Code of Civil Procedure. | 

The petition is dismissed with costs. 

V. N. V. Petition dismissed. 


PATNA HIGH COURT, 
SECOND CIVIL APPEAL NO. 90 OF 1921, 
June 9, 1922. 

Present '—Mr. Justice Coutts and 

Mr. Justice Adami. 

Shatkh MOHAMMAD WAHEED 
AND OTHERS—APPELLANTS . - 
YESUS 
Musammat SUNDER BASI KUAR 
AND OTHERS—RESPONDENTS. 

Bengal Land Revenue Sales Act ( V I I of 1868), 
s. 11— Estate in arrears of Land Revenue— Sale— 
Jurisdiction of Collector—Sale of estate not in 
avvears—Title of owner, whether affected. 

Under the Revenue Sale Law, the Collector is 
given power to sell estates and shares which are 
in arrears; it gives him no jurisdiction to sell shares 
which are not'in arrears. If by mistake a share 
is sold which is not in arrears, the Collector acts 
without jurisdiction and the real owner’s title is 
not affected by the sale. 

Ganga Pershad Sahu v. Irshad Ali Khan, 13 
Ind. Cas. 959; 15 C. L. J. 54, relied on. 

Second appeal. ; 

Mr, Hasan Jan, for the Appellants. 

Mr. Sivanandan Rat, forthe Respondents, 
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JUDGMENT,—This was a suit for 
declaration cf the plaintif's title to and 
for confirmation of, or, in the alternative, 
for possession of a share in-Mauza Rampur 
Kumhaila, Tauzi No. 88 in the District of 
Shahabad. 

The suit was dismissed in the Court of 
first instance but was decreed on appeal, 
and against this decree the defendants have 
appealed to this Court. It appears that 
in this Mauza there were a number of co- 
Sharers and there were various partitions 
and various separate accounts the last of 
which resulted in the plaintiff having a 
share of r anna 2 pies in Khata No, r. This 
Share was in her possession and for it she 
paid Government revenue. There was a 
mistake, however, in the Collector's re- 
gister in regard to this share and it was 
included in the residuary share of the mahal, 


This residuary share was entered in 
the Collectors register as I anna 
4$ pies but it was in reality 6 pies made 
up of 24 pies plus 34 pies wrongly entered 
in another Khata, Subsequently, the resi- 
duary share fell into arrears and was sold 
by the Collector to the contesting defendants 


- who, on the strength of the purchase, took 


possession of the whole share as entered 
in the Collector's register. "The plaintiff 
brought this suit to recover ber share which 
had never in fect been in arrears, 


The oniy question in this appeal is whz- 
ther the defendants acquired by their pur- 
chase a title to the residua1y Share az re- 
corded in the Collector's register ox whether 
they only acquired a title to the real resi- 
duary share. The learned Subordinate Tudge 
has found that they only acquired a title 
to the real residuary share and that the plain- 
tiffs share which had been wrongly included 
was not affected by the sale. This view is, 
in my opinion, undoubtedly correct. : Under 
the Revenue Sale Law the Collector is given 
power to sell estates and shares which are 
in arrears; it gives him mno jurisdiction to 
sell shares which are not in  arrears. 
If by mistake a share be sold which is not 
in arrears the Collector acts without juris- 
distion; and, that being so, the real owner's 
title is not attected by the sale. This has 
been held in a long series of cases of which 
1 need only refer to the decision in, Ganga 
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Pershad Sahu v. Ivskad Ali Khan (x). 

Tn my opinion the matter bas been rightly 
decided by the learned Subordinate Judge, 
and I would dismiss this appeal with costs. 

N. E. ; Appeal dismissed, 


à 


(1) - 13 Ind., Cas. 959; 15 C. I. J. 54. 


MADRAS HIGH COURT. 
Civi, Srur NO. 231 OF 1919. 
January 2r, 1920. 
Present -—Mr. Justice Kumaraswamy 
"^ Sastri.  - 
SIDDICK HAJEE ABOO BUCKER SAIT 
—PLAINTIÉF 
Versus 
EBRAHIM HAJEE ABOO BUCKER SAIT 
AND OTHERS—DEFENDANTS. 
Hindu Law— Joint family system—Cutchi 
Memons—Custom—-Burden of proof. 
^ The Hindu Law as to joint family and co-par- 
cenary is applicable to the Cutchi Memons who 
are Hindu converts to Muhammadanism though 
it is open to them to prove any' special custom 


varying any particular incidence of joint family 


Jaw. fp. 728, col. 1.] 

(Case-law considered.) 

The question is not whether after  con- 
version a custom sprang up among the Cutchi 
Memons at variance with the Hindu Law, but 
whether they retained their old law to any, and if 
ao, to what extent. (p. 726, col. 2.] 

At the time of their conversion the Cutchi Memons 
were Hindus governed by the Mitakshara, aud the 
normal state of their families was a system of a 
joint and undivided family, with a law of sur- 
vivorship as elaborated in the Mitakshara, whereby 

females were excluded in favour of male co-parcen- 
ers, and were only entitled to residence and 
‘maintenance. (p. 726, col, 2.] 


So closely is the law of joint family and sur- 
vivorship connected with the law of succession and 
inheritance that it is often very difficult to say 
precisely where the Hindu Law of succession and 
inheritance can be separated from the rest of the 
Hindu Law of the joint family. [p. 726, cols. I 
& 2.) : 

If a custom as to succession is found to prevail 
amongst a sect of Muhammadans and is valid in 
other respects, the Court will give effect to it, 
although it differs from the rule of succession 
laid down in the Koran. [p. 717, col. 1.] 

Original Suit. 

 Messrs. Nugent Grant and N. Rajagopalan 

(instructed by Mr. A. Rencontre), for the 
Plaintiff. 
Mr. D. Chamier (instructed by Messrs. 
Short Bewes & Co), for the Defendants, 
Mr, V. V. Srimivasa Ayyangar, for the. 
Defendants. 


JUDGMENT.—The plaintiff sues-for a 
declaration that he and the defendants 
are members of a joint Cutchi Memon family 
governed by the Ordinary Hindu Law of 
joint family and succession: that plaintiff 
as a member of such family is entitled to a 
partition of the family properties and asks 
for an account being taken of the family 
properties, and liabilities, and that plaintiff’s 
fifth share be delivered to him. ‘The plaintiff 
prays in the alternative for a declaration 
that the firm of Hajee Aboobucker and Sons 
became dissolved on the death of his father 
and for delivery.to him of his sixth share 
as a partner. 


The plaint sets out that the plaintiff and 
defendants are Cutchi Memons and the sons 
of Hajee Aboobucker Rahimatulla Sait 
who died on the roth of September 1918, 
that they and their deceased father were 
members of a joint Cutchi Memon family 
governed by the ordinary Hindu Law of 
joint family and succession, that they 
were carrying on a joint family business in 
Madras with others under the name of 
Hajee Mahomed Hajee Aboobucker & Co.: 
that on the 10th July 1914 the joint family 
of the plaintiff on the one Hand, and other 
pariners, on the other, dissolved the partner- 
ship, the plaintiff’s family receiving Rs. 39,500 ` 
for their share and. executing. a deed 
of release dated roth July 1914; that with 
the assets so received the plaintiff’s family 
carried on a joint business at No. 73, Go- 
down Street and Evening Bazaar, Madtas 
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as piece-goods merchants under the name 
and style of Hajee Aboobucker and Sous; 
that in 1916 disputes and differences arose 
between the members of the family, in con- 
sequence of which it was agreed that plaintiff 
should bécome separated and be given his 
share, and that notwithstanding the agree- 
ment and demands made by the plaintiff, 
the defendants refused to give him his 
share and are carrying on the business 
after excluding him, alleging that he was 
‘only a working partner entitled only to 
-remuneration for his services. ‘The plaintiff 
states that the defendants are setting up 
a Will, dated xith September 1918, alleged 
to have been executed by his father, and 
-states that the Will is inoperative as against 
him. He values the relief claimed at 
Rs. 1,25,000. 

The defendants filed written statements ad- 
mitting that the parties are Cutchi Memons. 
They deny that the Hindu Law as to joint 
family applies to them and state that Cutchi 
Memons have the power of disposing of 
the whole of their properties by Will and 
that consequently the Will executed by their 
father is binding on the plaintiff. It is 


unnecessary for the purposes of the prelimi-- 


^ mary issue raised in the case to refer to the 
other contentions raised which relate to the 
merits of the plaintiffs claim. 

At the request of all the parties and in 
. order to save trouble and expense, the follow- 
ing preliminary issue was raised : 

Is the Hindu Law as to joint family and 
co-parcenary applicable to the community 
.to which the parties belong? 

The parties are admittedly Cutchi Memons 
who settled in Madras from the Bombay 
Presidency. "The contention for the plaintiff 
is that the Hindu Law as to joint family 
and co-parcenary is applicable to Cutchi 
Memons while the defendants contend 
that they are governed by Hindu Law only 
on matters concerning succession and in- 
hentance. l 

Cutchi Memons were originally Hindus 
-residing in Ciftch and were converted into 
-Muhammadanism several years ago. Sir Ers- 
. kine Perry 1n. Hirbae v. Sonabae [Rahnmaibae 
v. Haji Jussap & case of the Khojas & 
Memons] (x), - observed: ''The Memons 


(x) (1847) Perry's O. C. 110 at pp. 115, 128; 4 
Ind. Dec, (0. $.) 100 at p..105. 


were originally, and still are, seated 
in Cutch, from which they have spread them- 
selves into many of the adjoining countries 
in Western India, and by their own account, 
even into Malabar and Bengal. By their 
traditions they were originally Il,oannas, 
a Hindu commercial caste in Cutch; but 
they are not able, and no records are forth- 
coming, to indicate the period of their 
conversion, although there is every reason 
to believe it must have been some hundreds 
of years ago. " ‘The history of the Khojahs, 
another sect of Hindu converts to Muham- 
madanism, is also given in the same report 
and so far as the authorities go it is clear 
that the same rules have been applied both 
to Khojahs and Cutchi Memons in dealing 
with the question as to how far they are 
governed by Hindu Law. 
All the cases dealing with the question 
are from Bombay and it will be convenient 
to trace the development of the law in 
chronological order. 
The earliest reported case is that of 
Hirbae v. Sonabae [Rahimaibae v. Haji 
J*"ssap & case of the Khojas & Memons] (x) 
which was decided in 1847. It is known 
as the case of Khojas and Memons and the 
question was whether a rule of succession 
amongst them at variance with the rules’ 
of Muhammadan Law was valid. Sir Erskine 
Petry, C. J., held that amongst Cutchi 
Memons, the custom of excluding females 
from inheritance prevailed, exactly as it 
does amongst the Hindus and after dealing 
with the requisites of a valid custom and 
the arguments advanced to the ef'ect that 
a custom in derogation of the law as laid 
down in the Koran was invalid, observes 
Hirvbae v. Sonabae [Rahimatbae v. Haji 
Jussap & case of the Khojas & Memons] (I). 
“The conclusion I draw is, that if a custom 
otherwise valid is found to prevail amongst 
a race of Eastern origin and Non-Christian 
faith, a British Court of Justice will give 
effect to it, if it does not conflict with any 
express Act of the Legislature. And, as 
I have before shown, that the succession 
to aninheritance is one of those subject- 
matters in which the English Legislature 
has not thought it fit to speak by any general 
enactment, it follows that the particular 
custom of these Khojas and Memon Cutchees 
ought to be supported. On all the above 
grounds I think that the attempt of these 
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young women to disturb the course of suc- 
cession which has prevailed among their an- 
cestórs for many hundred years has failed.” 
In Gangbat .v. Tavar Mulla (2), decided 
in 1863, the question arose as to whether 
a bequest for charitable purposes (Dharm) 
in a Will executed bya Khojah lady was void. 
Sausse, C.J., observed that the Khojah caste 
“ although Muhammadan in religion has been 
held to have adopted, and to be governed 
by, Hindu customs and laws of inheritance. ”’ 
- In In the goods of Mulbat (3), decided in 
1866, ad application was made for Letters 
of Administration of the estate of a Khojah 
lady who died issueless and intestate, by her 
brother. His application was opposed. 
The case for the caveator was the heirs 
of Khojah widow who died issueless leaving 
property which she got from her husband 
were her husband’s nearest heirs’ and not her 
relatives’, Couch, C. J., after referring with 
approval to the case of the Khojahs and the 
Memons, Hirbae v. Sonabae [Rahimatbae 
v. Haji Jussap & case of ihe Khojas & 
Meons] (I) as deciding that if a custom as 
to süccession is found to prevail amongst 
a sect of Muhammadans and is valid in other 
respects, the Court will give effect to it, 
although it differs from the rule of succession 
laid down in the Koran, aud discussing the 
evidence held that the custom .excluding 
the wife's relations from property got from 
the husband was proved and observed 
“what may be the origin of this custom 
: among the Khojahs, I shall not now enquire. 
It. is very possible that it arises from some 
analogy to be found in the Hindu Law. 
Llagree with the observations of the Counsel 
for the caveator that the law by which 
the Khojahs are governed is not, properly 
speaking, Hindu Law, but probably that 
law modified by their own peculiar customs.”’ 
One o: the cont ntions fov the caveator was 
that the customs of the Khojahs were more 
analogousto Hindu than to Muhammadan 
Lew and that th:y were a caste “who on 
their conv rsion from Hinduism preserved 
to a great ext nt their old law as to property 
while t'ey conformed in religious matter 
to the Koran." In Shivji Hasam v. Datu 
Mavji Khoja (4:, decided in 1874, it was held 


.(2 1B H 
(3 2B H. 
(4) 12 B.H 


C R 7L | 
C. R. 276 at p. 284. 
, C. R. 281 at pp. 292, 293. 


that, in the absence of sufficient evidence 
of usage to the contrary, the Hindu Law is 
applicable in matters relating to property, 
inheritance and succession amongst Khojah 
Mubammadans, The suit which led to the 
appeal was on a mortgage executed by the 
eldest of three Khojah brothers for himself 
and as guardian of his brothers. It was 
subsequently renewed by all the three 
brothers. Afterwards, the District Court 
granted their mother a certificate of guardian- 
ship under Act XX of 1864, as regards one 
of the brothers who was under sixteen. 
The mortgagee filed the suit against all the 
three brothers and their mother. “The Sub- 
ordinate Judge found that the money was 
borrowed for necessary purposes and for 
benefit of all the members. He also held 
that a Khojah attained majority when he 
completed his sixteenth year. He in fact 
applied ‘the same principles as would have 
been applied if the mortgagors had been 
members of a joint and undivided Hindu 
family. Or appeal, Westropp, CG J., 
who delivered the judgment of the Court, 
in dealing with the question of minority 
and the power of the District Court to appoint’ 
a guardian to one of the brothers approved 
of and applied the rule laid down in Sheo 
Nundun Singh v. Musammat Ghunsam 
Kooeree (5) to the effect that one member, 
although an infant of an undivided family 
governed.by the Mitakshara Law, had not 
such an interest in the joint property as 
is capable of being taken charge of and 
managed by the Court or a guradian appoint- 
ed by it under Act XI, of 1858 to the Khojahs: 
and held that the order of the District Court. 
appointing the mother as guardian of. one 
of her sons, wasiavalid as Shivji, the eldest 
brother, was then the adult manager on 
behalf of the undivided family. Dealing 
with the contention that the Khojahs were. 
not regulated by the law applied to Hindus: 
who are undivided in family and estate, 
the learned Chief Tustice observed that in. 
matters relating to the property, succession 
and inheritance, Khojahs appear to have 
retained to a considerable extent the Hindu 
Law. Referring with approval to Hirbae 
v. Sonabae |Rahimatbae v. Haji Jussap 
& case of the Khojas & Memons] (x) and 
Gangabas v. Tavar Mulla (2), he observed : 


(5) 21 W. R. 143. 
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“The traditionary doctrine of the Supreme: 


Court and of the High Court has for up- 
wards of at least twenty-five years been 
that, in the absence of proof of special 
usage to the contrary, the law applicable to 
Khojahs is, in mattters relating to property, 
sticcession and inheritance, the Hindu Law 
as administered in this Presidency * * * 
We think that we must consider it as a 
settled rule in Bombay that, in the absence 
of sufficient evidence of usage to the contrary, 
the Hindu Law is applicable in matters 
relating to property, inheritance and succes- 
sion amongst Khojah Muhammadaus. ”’ 

This decision is important as showing 
that the ordinary principles governing a 
Mitakshara joint Hindu family were applied 
in considering the validity of a mortgage 
executed ‘by one of the adult members of 
a Khojah family, that the age of majority 
was the age according to Hindu Law and 
that in all cases relating to property, succes- 
sion and inheritance, Hindu Law was the 
law which prima facie was the law governing 
Khojah Muhammadans. Having regard to 
the fact that the judgment was of Sir Michael 
Westropp and West, JJ., two eminent 
Judges of the Bombay High Court, it cannot 
be said that the law was laid down erroneous- 
ly when they spoke of Hindu Law governing 
property, succession and inheritance. The 
Hindu Law of property as administered in 
the Bombay Presidency was the law of 
joint property and co-parcenary as based 
' on the Mitakshara and the Mayukha and I 
think that the judgment shows clearly 
that the learned Judges did not limit the 
applicability of Hindu Law only to questions 
of inheritance and succession. 

In the goods of Rahimbhee Allubhat [ Htr- 
bhai v. Gorbai] (6) was decided in 1875 by 
Sargent, J. The question was as to whp 
was entitled to Letters of Administration 
of the estate of a deceased merchant who 
died issueless leaving a widow, mother 
and a married sister. It was held that, 
according to the custom of the Khojahs,the 
mother was erititled to Letters of Adminis- 
tration in preference to the wife or sister. 
Referring to Gangba? v. Tavar Mulla (2), 
the learned Judge was of opinion that it 
showed that the Khojah caste was treated 


(6 12 B. H, C. R. 294 at p. 304% 


by all parties as one which must prima 
facie be taken to be governed by Hindu 
ciustoms and notions. After referring to 
In the goods of Mulbat (3) and Gangbat v, 
Tavar Mulla (2), the learned Judge observed: 
“The summary of the decisions of the 
Court as well of the cases disposed of by 
the Registrar in the non-contentious bus ness 
explained by the remarks of Sir M. Sausse in 
Gangbai v. Tavar Mulla (2), satisfactorily 
shows, I think, that the Khojahs have for 
the last twenty-five years at least been 
regarded by the Court in all questions of in- 
heritance as converted Hindus who original- 
ly retained the Hindu Law of inheritance, 
which has since been modified by special 
customs, and that an uniform practice has 
prevailed during that period of applying 
Hindu Law in all questions of inheritance, 
save and except where such a special custom 
has been proved. * * * * Under these cir- 
cumstances this Court cannot but throw 
upon those who dispute the right of the 
widow to administer (a right which would 
be clearly hers under Hindu Law) the burden 
of proving the existence of a custom in- 
consistent withthat right.” bat Hasam v. 
Datu Mavji Khoja (4) is referred to with 
approval and there is no suggestion that the 
case went too far when the Hindu Law of 
property was held to be applicable. The 
Judge held on the evidence that the custom 
set up was proved. On appeal, Westropp, 
C. J., and Green, J., held that burden was 
rightly thrown by theTrial Judge and the 
evidence supported his view. l 
In Rammaibat v. Hirbat (7), decided in 
1877,the question was whether the widow or 
sister were the heirs of a Khojah Muhammad- 
an who died childless and intestate. One 
of the issues raised was '' whether the law 
of inheritance among Khojahs is the Hindu 
Law, in the absence of proof of custom 
to the contrary " and this issue was found 
in the plaintiffs’ favour, The Trial Judge 
(Sargent, J.) heid that the widow would 
prima facie be entitled to -possession, her 
right under the Hindu Law having been 
displaced only so far as a custom was 
proved in In the goods of Rahimbaz 
AUubhai [Hirbha] vw. Gorbat] (6) that 
she was postponed to the mother. On 
appeal, Westropp, C. J. and Green, J. 
confirmed the judgment of the lower Court 
(7 3 B. 343 2 Ind. Dec, (N. $.) 23. 
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and chserved that: “It is a settled rule 
that, in the absence of proof of a special 
custom to the contrary, Hindu Law must 
regulate the succession to property amongst 
Khojahs, " and that the burden of proving 
any special custom lay on the party alleging 
it. -Dealing with the maintenance to be 
awarded to a Khojah widow, the learned 
Judges observed: “In the absence of any 
evidence to the contrary, maintenance 
amongst Khojahs would te regarded 
as governed by Hindu Law. A Hindu 
widow must, in the first instance, 
look for maintenance to her husband's 
property, or the property of his family if 


the family be undivided, and she can 
only fall back upon the property 


of her own relatives where no property 
of her husband is available. "' 

In 1880, the question arose whether 
Probate could be granted of the Will of a 
Cutchi Memon to take effect throughout 
British India. InIw« the matter of Haji Ismaal 
Haji .Abdulla (8), it was held that Cutchi 
Memons were not Hindus within the meaning 
of section 2 of the Hindu Wills Act (XXI 
of 1870) but were Muhammadans to. whom 
Muhammadan Law was to be applied except 
when any ancient and invariable custom 
to the contrary was established. Westropp, 
C. J., who delivered the judgment of the 
Court, observed: “We do not think that 
Cutchi Memons can be regarded as-Hindus 
within the meaning of the Hindu Wills Act, 
by which section 242 of the Indian Succession 
Act with the clause subsequently added 
by Act XTII of 1875 1s made applicable to 
Findus. We know of no difference between 
CutchiMemons and any other Muhammadans 
except that in one point connected with 
succession it was proved to Sir Erskine 
Perry’s satisfaction that they observed a 
Hindu usage which is not in accordance 
with MuhammadanLaw. That is not enough 
to bring them within the term ‘ Hindu’ as 
used in the Hindu Wills Act. 
ihat, among such Memons, marriages are 
celebrated by the Kazi, they attend the 
‘Masjid, they belong to the Sunni division 
ci Muhemnincdens and make pilgrimages to 
Mecce. Under these circumstances we must 
Leld them to be Muhammadans to whom 


(8) 6 B, 4521 3 Ind. Dec. (N. S.) 756. 


It is admitted ` 


Muhammadan Law isto be applied, except 
when an ancient and invariable special 
custom to the contrary is established. ” 

The remarks in the concluding portion 
of the above passage are obitey and if it was 
intended to lay down that Cutchi Memons 
are governed by Muhammadan Law of prop- 
erty, succession and inheritance unless 
a special custom is proved in each case, 
it is difficult to reconcile it with the previous 
decisions on the point. All that was necessary 
to determine was whether a Muhammadan 
by religion can be said to be a Hindu within 
the meaning of the Hindu Wills Act. See 
Dagree v. Pacotit Sanjo (9) as pointed out 
by Scott, J.in Abdul Cadur Haji Mahomed 


"ve C. A. Turner (10), the dictum of Westropp, 


C. J., was not necessary for the decision of 
the point before the (Court and has not 
been followed in subsequent cases referred 
to by the learned Judge. 

In Ashaba? v. Haji Tyeb Haji Rahimtulla 
(11), decaded in the year 1882,the plaintiffs 
who were the widow and daughter of one 
Haji Adam Haji Ismail, a deceased Cutchi 
Memon, sought tnter alia to recover proper- 
ties alleging them to be tke ancestral prop- 
erty of Haji Adam which his father Haji 
Ismail could not dispose of by Will. The 
defendants were the executors and legatees 
under Haji Ismail’s Will. The decision 
of Sargent, J., is important as laying down 
that the Hindu Law of joint property and 
survivorship was applicable to  Cutchi 
Memons. The learned Judge held that there 
was no partition between Haji Esmail and 
Haji Adam and that the ancestral property 
became vested absolutely in Haji Esmail 
on his sons’ death. The jewels of one of 
the ladies of the damily were treated as her 
streedhanant jewels governed by the Hindu 
Law of succession to stveedhanam property. 
Eminent Counsel appeared on both sides 
and it was not suggested that there was any 
ground for not applying the ordinary law 
of Hindu joint family to Cutchi Memons. 
It is significant that Sargent, J., was a party 
to the decision in In the matter of Haji 
Ismail Haji Abdulla (8). 

Abdul Cadur Hari Mahomed v. C. A. 
Turner (ro) decided in 1884 approved the 


‘ (9) 19 B, 783; 10 Ind. Dec. (N. 8.) 525 
. 158; o Ind. Jur. 392; 5 Tna. Dec: 
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view that Cutchi Memons were governed 
by Hindu Law of inheritance. 

In Mahomed Sidick v. Haji Ahmed (12) 
decided in 1885 it was held that a Will made 
by a Cutchi Memon disposing of ancestral 
property was invalid. The contention that 
the parties being Cutchi Memons, the 
Mitakshara doctrine of sons acquiring by 
birth an interest in ancestral property 
did not apply to them was raised. It was 
argued that the decisions only went to the 
extent of holding that the Hindu Law of 
succession and inheritance was held applic- 
able to Cutchi Memons and that a son's 
right by birth to his father’s estate was not 
a question of succession and inheritance. 
Scott, J., after a review of the reported and 
unreported decisions of the Bombay High 
Court held that Cutchi Memons were govern- 
ed by Hindu Law of inheritance in the 
absence of special proof of custom. Dealing 
with the question of ancestral property the 
learned Judge observed tbid at pages I3 
and 14: The next question is whether 
Cutchi Memons by a special usage recognise 
no difference in the power of alienation 
between ancestral and self-acquired prop- 
erty. I think the alleged custom to that 
effect was not proved. ‘The evidence was 
contradictory ; no satisfactory instances were 
given. The custom was not shown to be 
uniform, or continuous, or accepted by the 
community. Indeed, I doubt whether it 
was proved to have any existence at all, 
gave in the minds of those who set it up for 
the purposes of the present suit * * * 
Vested rights, accruing at birth, have been 
acquired by sons under the law hitherto 
governing the community, and it would 
not be just to interfere with those rights 
on account of this recent change of opinion. 
I use the word ‘ recent’ advisedly, becayse 
the community hitherto by their practice 
have acquiesced in the application of Hindu 
Law.” Dealing with the question whether 
the property disposed of by the Will was 
ancestral or self-acquired, the learned Judge 
applied the principles governing the Hindus 
in such cases and held bid at page 18, that 
ast he property was ancestral, “ nothing 
could be done with it which infringed the 
equal rights of the sons.” 

It is significant that while in 1882 the 


ba to B, 115 Ind, Dec. (N. 8.) 383. 
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point that the Hindu Law of joint property 
did not apply to Cutchi Memons was raised 
in the argument but not pressed at the 
trial by eminent Counsel, an attempt made 
in I885 to prove by evidence that Cutchi 
Memons did not recognise any difference 
between ancestral and self-acquired prop- 
erty utterly failed. In fact, so interwoven 
is the law of joint family and . survivorship 
with the law of succession in families govern- 
ed by the Mitakshara system’ of. Hindu 
Law that it would have been strange if 
persons who were, before their conversion 
to Muhammadanism, governed by such law 
elected to cling to the law governing succes- 
sion proper and gave up the joint family 
System. 

In Cassumbhoy Ahmedbhoy v. Ahmedbhoy 
Habibbhoy (13), decided in 1887, it was held: 
by Jardine, J., that amongst Khojah, Muham* 
madans, a son was entitled to partition of 
ancestral property during his father s life- 
time and that it was not competent to a 
Khojah to dispose of ancestral property 
by Will. It was also held that presumptions of 
Hindu Lawapplied to Khojah Muhammadans. 
Jardine, J., after a review of all the authori- 
ties observed tbid at page 294: ''The 
decisions which apply Hindu Law to matters 
of property and inheritance in the absence 
of special custom appear to assume that the 
Hindu Law applicable is the ordinary 
Hindu Law, although this is not expressly 
Stated, no contention having apparently been 
raised heretofore that any other form of 
Hindu Law should be applied." A large 
body of evidence was adduced oa bota sides 
as. to the custom amungst the Kuojahs. 
in dealing with their property aad the 
learned Judge observed (183) tbid at 
page 307: “ Having set forth the evidence 
produced by platucit, I mast state my 
conclusion, wnich is, that the opinions given 
and the instances proved com ue to show 
that the customs of the Khojans as to parti- 
tion of ancestral property are substantially 
identical with the ordinary Hindu Law, 
as might have been expected seeing that in 
other matters, this identity has already 
been affirmed by decisions of learned Judges 
passed after inquiry into facts." Oa the 
facts, he held that the property 
in dispute was ancestral property and 
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passed a decree for the plaintiff who 
claimed a share in what he ailezed 
to be the family estate from his 
father and brother. 

The case went up on appeal and was decid- 
ed by Sargent, C. J., and Bayley, J., 
[Ahmedbhoy Hubibbhoy v. | Cassumbhoy 
Ahmedbhoy (x4)] They held that the 
tule of Hindu Law applicable to 
Khojah  Muhammadans was confined 
to questions of inheritance aud succession 
and that there was no presumption 
in favour of the rule of Hindu Law 
giving a son the right to partition as against 
‘his father being applicable to Khojahs. 
On the evidence the learned Judges differed 
from the Trial Judge and held that it was 
not established that amongst Khojahs in 
Bombay, there was any recognised right 
of a son to demand partition in the life- 
time of his father though such a custom 
existed in Kathiawar and Cutch and that 
the evidence was not sufficient to show 
that the property in dispute was ancestral. 
Sargent, C. J., after a review of the 
authorities, observed: “So far, therefore, 
as the rule is confined to the simple question 
of inheritance and succession, as to which 
the law-books present no difficulty, it would 
appear to be based on a long-established 
practice of the Court of applying Hindu 
Law in the absence of proof of custom to the 
contrary, which might well justify the onus 
being thrown on the party alleging such 
custom of proving it. In the goods of 
Rahimbhat dllubha: (Hirbhai v. Gorbat] (6), 
Shivjt Hasam v. Datu Mavji Khoja (4) and 
Rahimatbai v. Hirbai (7) are all illustrations 
cf the application of the rule in dealing with 
the evidence on questions of that nature. 
But whereas in the present case the issue is 
as toa right upon which, more specially 
as regards moveable property with which 
we are now concerned, the greatest doubt 
and difference of opinion has prevailed, not 
only in the Courts of this country as— 
appears from the judgment in Jugmohandas 
Mangaldas v. Sir Mangaldas Nathubhoy 
(15), but amongst all writers aad 


(24) 13 B. 534: 7 Iud. Dec, (N. $) 354, 
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jurists who have given their atten- 
tion to the subject, as pointed 


out iu the judgment of the Division Court 
in this case it would be impossible, in our 
opinion, to hold that there is such a pre- 
sumption in favour of the Hindu Law in 
force on the subject amongst Khojahs at 
the time of their conversion in A. D. 1400 
having been identical with the law as it has 
only recently been authoritatively declared 
by this Court in Jugmohandas Mangaldas 
v. Sir Mangaldas Nathubhoy (15) and of 
its having been retained up to the present 
time as to shift the onus of proof from the 
plaintiff, who alleges that such was the law 
and is now the custom of Khojabs. * * * 
The question between the parties must, 
therefore, in our opinion, be determined 
solely on the eivdence in the case, apart 
from all presumption one way or the other." 
As regards the question whether the scns 
could object to any alienations by their 
father of the ancestral property the learned. 
Judges observed that the right of the sons 
to object to alienation by their father is 
quite consistent with their having no right 
to demand partition of ancestral property 
during his lifetime and which was the only 
point for consideration. 

It appears from the judgment that the 
custom in Kathiawar and Cutch from which 
place the Khojahs and Cutehi Memons emi- 
grated to Bombay, was that the ordinary 
law of the Hindu joint family with the 
rights of the son to demand partition was 
in existence. So far as immoveable prop- 
erty is concerned, there is little doubt 
that the Mitakshara gave the sons an equal 
right with their father and the doubts as 
regards the moyeable property raised by 
Judges and lawyers in British Courts is 
hardly a ground to hold that there could 
have been no custom amongst Khojahs 
and Cutchi Memons, a few centuries after 
Vignaneswara, to follow their Hindu customs 
after conversion especially when they held 
on to the Hindu Law of inheritance and 
succession. If the custom was proved to beve 
existed in the place from which the Khojah; 
and Cutchi Memons emigrated, the presump- 
tion arises that they carried their personal 
law with them and the onus will be on the 
other side to assert that after they settied 
in Bombay and began to trade and acquire 
money they found it so inconvenient that 
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a new custom sprang up of refusing a share 
to a son during the father’s lifetime. 

In In the matter cf Haroon Mahomed (x6) 
decided in 1890 by Sir Charles Sargent, 
CQ. J. and Scott, J, the question 
arose about the right of Cutchi Memons 
who formed a trading family and it was 
held that the rules of Hindu Law and custom 
applied, and the position of one of the 
members with regard to the family property 
was to be determined by the same condition 
as would apply in the case of a member 
of a joint and undivided Hindu family. 
Sargent, C. J., who delivered the judgment 
of the Court treats it as undoubted law 
that the rules of Hindu Law and custom 
governing joint and undivided Hindu trad- 
ing families would apply to Cutchi Memons 
and observed. “The appellant is a Cutcbi 
Memon, and belongs to the same family 
as the other persons who have been made 
insolvents. As 
of Hindu Law and custom apply to them, 
and the position of the appellant with regard 
to the family property must be determined 
by the same considerations as would apply 
in the case of a member of a joint and 
undivided Hindu family.” After referring 
to the facts, he observed that the firm 
was a family firm, and was the property 
of a family subject to Hindu Law and applied 
the rule laid down in Samalbhat Nathubhai 
v. Someshvay (17), that ancestral trade 
may descend, like other heritable pro- 
perty, upon the members of an undivided 
family. 

In the judgment the Chief Justice ,who 
delivered the judgment in Ahmedbhoy Hubib- 
bhoy v. Cassumbhoy Ahmedbhoy (14) speaks 
of family trade and“ undivided family 
and treats the whole ot the law applicable 
to Hindu undivided trading families as 
applicable to Cutchi Memons. I find it 
dificult to reconcile this view with his 
opinion in Ahmedbhoy Hubibbhoy v. Cassum- 
bhoy Ahmedbhoy (14) to the effect that it was 
only on questions of inheritance and succes- 
sion that there was any presumption that 
Hindu Law applied. - 

Rat Bast v. Bai Santok (x8) decided in 


(16) 14 B. 189; 7 Ind. Dec. (N. s.) 584. 


(12) 5 B. 38 atp. 4155 Ind, Jur. 372; 3 Ind. 


Dec, iN. S.) 26. : 
(18) 20 B. 535 10 Ind. Dec. (N. 8.) 594. 


Cutchi Memons the rules 


October 1894 was a case of Suni Borah 
Muhammadans, who were Rajputs converted 
to Muhammadanism several centuries ago. 
The plaintiff who was the daughter of a 
deceased Borah sued his widow for possession 
of the property left by her father on the 
ground that by the custom of her caste, 
she was entitled to succeed to her father'* 
estate to the exclusion of the widow. She 
set up a Will bequeathing the property 
to her and in the alternative claimed a 
share under Muhammadan Law. The defend- 
ant pleaded that the parties were governed 
by Hindu Law as regards matters of succes- 
sion and inheritance. The Subordinate Judge 
found for the defendant who was the widow. 
On appeal, Ranade and Fulton, JJ., confirm- 
ed the judgment of the tower Court. The 
only question before the Court was whether 
the strict Muhammadan Law or the Hindu 
Law and usage governs the succession 
to the estate of a Suni Borah. Ranade, J., 
after referring to the previous decisions, 
observed, that they laid down that a well- 
established custom: of Hindu converts to 
Muhammadanism following the Hindu Law 
of inheritance, would override the general 
presumption that Muhammadan Law gener- 
ally governs converts to that faith from the 
Hindu religion but that the custom, should 
be strictly confined to cases of succession 
and inheritance. The learned Judge did not 
refer to In the matter of Haroon Mahomed (x6). 
With all deference, it seems to me that the 
decisions in Rahimatbat v. Hirbat (7) where 
questions of maintenance were held to 
be governed by Hindu Law, Ashabat v. 
Haji Tyeb Haji Rahimtulla (xx), Jugmohandas 
Mangaldas v. Sir Mangaldas Nathubhoy (15) 
and in the matter of Haroon Mahomed (16). 
where property was treated as ancestral 
and.the law of survivorship applied, do 
not limit the application of Hindu Law 
principles aud presumptions only to cases 
of succession and inheritance. Fulton, J., was 
more guarded in his judgment and confined 
himself to the question whether the parties 
were governed by Hindu or Muhammadan 
Law of inheritance. The only question raised 
related to a rule of inheritance and it was un- 
necessary to consider if any other principles 
of Hindu Law were applicable. In Maharana 
Shri Fatesangys Jasvatsangj1 v. Kuvar Hari- 
sangji Falesang^i (rg) decided in December 


(19) 20 B. 185; ro Ind. Dec. (x 8.) geg, 
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1894, the claim was by a member of the 
Molesalam Girassias who were Rajputs 
converted to Muhammadanism for mainten- 
ance. Jardine and Ranade, JJ., beld, that 
he was entitled to maintenance. Ranade, Ja 
observed ibid, at page 187: “Under the 
general Hindu Law the petson in possession 
of an ancestral impartible estate or Raj is 
bound to provide maintenance for the 
younger branches of the family who cannot 
Claim partition: Muttusawmy Jagavera Y et- 
tappa Naicker v. Vencataswara Yeitaya (20); 
Himmatsing v. Ganpatsing. (21. The 
sons and daughters expressly come under 
this category. Plaintiff will thus have 

a right to claim maintenance, unless indeed 

as the Molesalams are converted Hindus, 

defendant succeeded in establishing a parti- 
cular custom to the contrary, in which case 
the special custom, and not the general 

law, must prevail. Rahimatbai v. Hirbai (7), 

Mahomed | Sidick v. Haji Ahmed  (x2)." 

it is clear that the. learned Judge did not 

confine the rules of Hindu Law strictly 
to cases of succession and inheritance 
aS he was disposed to do in the decision 

. of Bat Baiji v. Bai Santok (18), but extended 
the rule to cases of maintenance and cast 

on the converted Muhammadans setting up 
custom at variance with the rule of Hindu 

Law, the burden of proving it. In Rashid 
Karamali v, Sherbanoo (22), decided in 
1904, it was held by Russell and Chandavar- 
kar, JJ., that when a Khoja and his brothers 
lived jointly, his widow -would only be 

‘entitled to maintenance, the property de- 
volving on the brothers. Russell, J., observ- 
ed ibid at page 89: “Although he and 
plaintiff wereMuhammadans married accord- 
ingto Muhammadanrites, yet at the moment 
of his death so far as regards the succession 
to his property he was a Hindu. The 
living Mubammadan by operation of law 
became a dead Hindu. His brothers living 
joint with him, Naser's wife would on his 

, death be entitled to maintenance out of 

his estate while his property devolved on 

them. * * *  .* Although Khojahs 
are governed by Hindu Law for ihe purposes 


(20) 12 M. I. A. 203; 11 W. R. P. C. 6; 2 
RK P. C, 1572 Suth. P. C. J. 175; 2 Sar. P. 
3951 20 E. R. 316. 
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of succession and inheritance, the limited 
application of the said law attracts with it 
all the consequences which attach to it 
under that law." One of the consequences 
apparently was that the brothers of the 
deceased Khojah took by survivorship all 
the properties while the widow was given 
only maintenance. It seems to me that 
this consequence can only follow if the 
Khojahs are regarded .as governed by the 
law of joint family as administered to persons 
governed by the Mitakshara. 

In Advocate-General v. Karmal Rahim- 
bhai (23), decided in 1903, it was conceded 
by all parties that th: Will of a Khojah must 
be construed on the basis of the testator 
having the testamentary power of a Hindu 
resident in Bombay and Jenkins,C. J., and 
Russell, J., construed the Will accordingly 
and determined the rights of the parties 
on principles governing Hindu Wills. In 
Moosa Haji v. Haji Abdul (24), decided in 
1905, Jenkins, C. J., and Batchelor, J., 
held, that. in the absence of any special 
custom of succession, the Hindu Law of 
inheritance applied to Cutchi Memons and 
that when a widow married according to 
Nikah rites died issueless, her property 
was governed by the Hindu Law of streedha- 
nam where a woman was married in an 
approved form. 

In Haji Noor Mahomed v. Macleod (25) 
decided in 1907 by Russell J., it was held 
that the doctrine of devolution by survivor- 
ship applied to Cutchi Memons, that the 
position of a family firm carried on by a 
Cutchi Memon is between that of a joint 
Hindu family and that of a partnership. 
under the Indian Contract Act, and that 
Cutchi Memons acquire their father’s estate 
as Hindu “ Universitas” which survives 
to them, as Hindu after-born members 
aĉquire an interest in it by birth. Russell, 
J. observed as follows :—‘‘ There is a direct 
authority, see In the matter of Haroon 
Mahomed (16), to the effect that the rules 
of Hindu Law and custom applied to the 
applicant in that case (who was a Cutchi 
Memon) and that his position with regard 
to the family property was to be determined 
on the same conditions as would apply 


(23) 29 B. 133; 6 Bom. L. R. Gor. 
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in the case of a member of a joint undivided 
Hindu family. It was held, further, that 
the firm in question was a family firm 
and was the property of a family. Subject 
to Hindu Law, whatever might have been 
the appellant’s position previously, it was 
clear that on his father's death the father's 
share in the firm descended to him and his 
brothers if he had any. After referring 
to Bat Baiji v. Bai Santok (18) [and pointing 
out that Rarnade, J., did not notice Im the 
mailer of Haroon Mahomed (x6) decided 
earlier], and to the distinction between 
co-parcenership and inheritance, the learned 
Judge observed: “ It appears to me, there- 
fore, that the doctrine of survivorship must 
apply to a family firm of Cutchi Memon, 
e.g., in the present case on the removal of 
J. A, the enjoyment of the then exist- 
ing rights in the family firm was increased 
and his grandson, the son of J. À., acquires 
rights therein merely by being a member 
of the iamily. But it also seems to me that 
this does not carry with it other questions 
of Hindu Law which are applicable to the 
manager of a joint Hindu family or estate, 
for this reason that, if Hindu Law is to be 
exclusively applicable to cases of inheritance 


or succession to which I think I may add 


the devolution by survivorship of a family 
firm, Hindu Law is not applicable to the 
relationship between the manager and the 
members of a Cutchi Memon family firm. ” 

Ahmedbhoy Habibbhoy v. Sw Dinshaw 
M. Petit (26), decided in 1909, raised the 
question as to whether a Khojah who had 
sons living with him can confer a good title 
on the purchaser when the sons raised the 
contention that the property was ancestral 
property and there was ng necessity for the 
sale so as to bind them. Beaman, J., dis- 
missed the suit for specific performance 
on the ground that the vendor was not in 
a position to give a title free from doubt. 
Beaman, J., observed: “ Further, in dealing 
with the Khojah community it must be 
remembered that what is to be ascertained 
is not how much Hindu Law, the Khojahs 
have adopted but how much Hindu Law 
they have discarded and it may well be 
doubted whether until our Courts re-imposed 
it on them, they had not desired and intended 


(26) 3 Ind. Cas. 124; 15 Bom, L. R., 545; 6 M, 


T, 200, 


Lu 


to disembarass themselves of most of the 
more rigid rules of Hindu Law governing 
the accumulation of family wealth. If the 
Khojahs really have a custom that sons 
cannot enforce partition during the lives 
of their fathers that probably means no 
more than that the community to that 
extent had abandoned the Hindu Law 
of-the family and proceeding along the same 
line it would have been, but a short and 
natural step to have abandoned the whole 
Hindu Law of joint family estate. I 
have little doubt that this is what the 
Khojahs or as many of them as reside in 
great’ cities and carry on large businesses 
would wish to do. Nothing could be well 
more unsuited to a growing commercial 
community than the doctrine of joint 
ancestral or joint family property. Unless, 
however, special legislation frees from the 
yoke, it must be for the present taken to 
be settled that in these important aspects 
of life, the Khojahs are under the Hindu 
Law. Therefore, it would be at present 
out of the question to presume that an 
alienation of ancestral family property 
made without necessity and without the 
asseut of co-parceners would bind the latter.” 

In Mahomed Jusab v. Haji Adam (27), 
decided in IgII, Hayward, Ji, held, that 
a claim by a Cutchi Memon son against 
his father for maintenance should be decided 
according to MuhammdanLaw. The learned 
Judge was of opinion that the son could not 
claim any distinct interest in his father’s 
property as the principles of Hindu Law 
only governed questions of inheritance 
and succession. I find it difficult to follow 
the reasoning of the learned Judge where 
he states that Haji Noor Mahomed v. Mas- 
leod (25)and In the matter of Harocn 
‘Luhomed (16) support the view that it is 
only in matters of inheritance and succession 
that Hindu Law governs the parties. It 
would appear from Rahimatbat v. Hirbai (7) ` 
and cases I have already referred to, that 
the questions cf maintenance were regarded 
as governed by Hindu and not by Muham- 
madan Law. 

Iu Hassanali Moledina v. Popatlal 
Parbhudas (28), decided in 1912, Beaman, J., 


27) 15 Ind. Cas. 520; 37 B. 71i X4 Bom, L. R. 
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treated the question as to whether Khojahs 
were governed by Hindu or Muhammadan 
law as to testamentary matters as open 
and not authoritatively and finally decided. 
He was not inclined to treat the decision 
of Jenkins, C. J., in Advocate-General — v. 
Karmali Rahimbhat (23) as authoritative 
and final “‘as it rested chiefly upon the 
assent of Counsel made probably for their 
own convenience in the argument of the case. 
The judgment of Jenkins, C. J.,at page 148, 
refers to the recent decision of the Court 
where on the evidence it was held proved 
that the law applicable to Hindus governed 
the testamentarypowers of Khojahsand the 
admission of the eminent Counsel was that 
the decision was in accordance with the 
custom that prevailed in Bombay. The 
Chief Justice speaks of it being “ Common 
knowledge in legal circles that Khojahs 
continually made their Wills as though 
they had the testamentary capacity of a 
Hindu.” I do mot think the decision 
can be disposed of in the manner suggested 
by Beaman, J. In Jan Mahomed v. Datu 
Jafar (29), decided in 1913, the plaintiffs, 
who were the sons of a Khojah, prayed for 
a declaration that the properties and the 
business carried on specified in the plaint 
were the properties and business of a joint 
and undivided family, for a declaration 
that the deed of release referred to in the 
plaint was invalid: and for a partition. 
The defence was that the release was valid, 
that plaintiffs separated from the family 
in 1878, and that the only property owned 
by the family was a small shop 2nd that 
properties subsequently acqtired were the 
self-acquisitions of the second defendant. 
The defence was the usual kind of defence 
set up where a member of a joint and un- 
divided Hindu family sues for setting aside 
a partition and claims a share in properties 
acquired by another member. As remarked 
by Beaman, J.: ' A perusal of the pleadings 
is instructive as showing how deeply the 
community has, under pressure of judicial 
decisions, become tinged with the peculiar 
notions of- the Hindu Law of the joint 
family.” On the pleadings in the case 
as set out in the judgment there does not 
seem to have been any necessity to enter 


(29) 22 Ind. Cas. 195; 38 B. 449;15 Bom. L. 
R. 1044. 


into any discussion as to whether the Hindu 
Law of joint families was applicable to 
Khojahs. The learned Judges referred to 
the authorities and subjected them to an 
elaborate criticism. He was of opinion that 
(ri) "where Muhammadans are concerned 
the invariable and general presumption is 
that they are governed by the Muhammadan 
Law and usage. It lies on a party setting 
up a custom in derogation of that law to 
prove it strictly” and (2) “in matters 
of simple succession and inheritance, it is 
to be taken as established that succession 
and inheritance among Khojahs and Memons 
are governed by the Hindu Law as applied 
to separate and self-acquired property.” 
With ‘all respect, I am of opinion that the 
second of the two propositions laid down 
cannot be supported unless the series of 
decisions of eminent Judges I have referred 
to, are.overruled or are brushed aside as con- 
taining mere obiter dicta. The learned Judge 
prefaces his examination of the authorities ` 
with the remark that “‘a course of decisions 
beginning with the case of Hirbae v. Sona 
bae [RahWmatbae v. Haji Jussap & case 
of the Khojas & Memons] (x), which I shall 
now examine, soon rivetted the fetters 
of the law of the Hindu joint family upon 
these and, later, other Muhammadan groups 
in this Presidency ; so that it now remains 
to be seen whether it is possible to undo 
what has been done, so as to relieve these 
progressive and wealthy communities from 
what I believe is generally coming to be 
felt as an intolerable burden.” He also 
points out that it has been definitely decided 
that in every respect the law of Hindu 
joint family govergs Khojahs and Memons 
where members of a family are found to 
be living and trading together. As pointed 
out in more than one case I have referred 
to the duty of relieving the Khojahs and 
Memons from the law applicable to them 
is not within the province of the Court 
but on the Legislature. The grievance of ` 
being governed by an archaic». system of 
law is not peculiar to Khojahs and Memons. 
The law of joint family and succession 
is equally gailing to certain progressive 
sections of the Hindu community. I might 
point out that the view taken by Beaman, TI. 
is in direct conflict with his own decision 
in Ahmedbhoy Habibbhoy v. Sir Dinshaw 
M, Petit (a6), which I have already referred 
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to where he observed that it must be 
taken as settled that the law as to Hindu 
joint families applied to Khojahs and that 
it was for the Legislature to free them from 
the yoke. 

In Mangaldas v. Abdul Rugzak (30), 
Macleod, J., followed the decision « ? Peaman, 
J., in Jan Mahomed v. Datu Jafer (29) aud 
Beaman, J., in Advocate-General v. Jimba- 
bai (31) dissented from Mahomed Sidick 
v. Haji Ahmed (12) and followed his own 
decision in Jan Mahomed v. Datu Jaffar 
(29) and held, that the law of joint 
families did not apply to Cutchi Memons. 
He also held that the “Muhammadan 
Law as to Wills did not equally apply to 
them but in fan Mahomed v. Datu 
Jaffav (29), Macleod, J., held, that they 
were governed by Muhammadan Law in 
this respect. 

. A consideration of the authorities renders 
it perfectly clear that, tillthe decision of 
‘Beaman, J., infan Mahomed v. Datu Jaffar 
(29) in 1913, the current of authority was 
decidedly in favour of the vew that the 
law of Hindu joint familyapplied to Khojalis 
ard the Cutchi Memons. TLe dissenting 
note struck by Sargent, J., it tAscebhoy 
Hubibbhoy v. Cassumbhoy Ahmedhhoy (14) 
was not adhered to by Lim in In the 
matter of Haroon Mahomed (16) where he 
` held, that the position of a Cutchi Memon 


with regard to joint family property must 


be . determined by the same considerations 
as would apply in the case of a member of 
a joint and undivided Hindu family. -I 
think Beaman, J., correctly summed up the 
authorities in Ahmedbhoy | Habibbhoy v. 
Sir Dinshaw M. Petit (24),where he observ- 
ed that it was too late to question the fact 
that Khojahs and Cutchi Memons were 
governed by Hindu joint familv Law. 
It was found in Ahmedbhoy Hubibbhoy v. 
Cassumbhoy Ahmedbhoy (x4), that the mem- 
bers of the Khojah and Cutchi Memon com- 
munity in Cutch and Kathiawar, the places 
from which they emigrated, followed the 
os linary Hindu Law of joint family and 
{ do not think there is anything so strange 
in the members of the community having 
followed the same rules in Bombay for some 


430) 23 Ind. Cas 565; 16 Bom. L. R. 224. 
(31) 31 Ind. Cas. 106; 41 B. 181; 17 Bom. L. 
R: 799: | 


centuries. So closely is the ‘aw of joint 
family and s." \orship connected with the 
law of si sion and tniaritanee that, 
as poit’ a ovt oy Beaman, j...t is often 
very cedit to say precisely where the 
Hindu Law of succession and ‘tineritauce 
Cul, be s sare td from the rest of th: Hindu 
Law of tne joint family. As poinwd out 
in Katama Natchter v. bim? Rajah Moottoo 
Vijava naganadha Bodha Gooroo Sawmy 
Periya Odaya Taver [Raja of | Shivagunga] 
(32), the rigut of survivorship is “ one of the 
two principles on which the rule of succession 
according to the Hindu Law appears to 
depend." At the time of their conversion 
Cutchi Memons were Hindus governed by 
Mitakshara and the normal state of their 
family was a system of a joint and undivided 
Hindu family with a law of survivorship 
as elaborated in the Mitakshara whereby 
females were excluded in favour of the 
male co-parceners and were only entitled 
to residence and maintenance. It has been 
arsued that the law of joint family 
with its doctrine of survivorship is 
peculiar to the Hindu Law and  caunot 
be applied to convers to Muhammad- 
anism. If there is nothing illegal in 
such converts adopting the Hindu 
Law as regards the succession and inherit- 
ance, there is nothing to prevent them 
from adopting the joint family system 
with its doctrine of: survivorship.’ The 
question is not so much whether after 
their conversion, a custom sprang up at 
variance with the Hindu Law but whether: 
they retained their old law to any and if 
so to what extent. I do not think there is 
much force in the argument that when the 
Cutchi Memons became convertsto Muham- 
madanism they adopted Muhammn;adan Law 
iu its entirety and then began to graft on it 
rules of Hindu Law at variance with the 
law of the religion and that this process 
stopped with the simple point of succession 
and inheritance. It is remarkable what a 
strong hold the joint family system had on 
the community and how converts to Muham- 
madanism have clung to and lived and traded 
together even though they in other respects 
conformed to the Law of the Koran. The 
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Mapillas of Malabar whose ancestors were 
Hindu converts to Muhammadanism have 
adopted the system of owning  tarwad 
property and are governed by the rules 
of the Marumakathayam Law as regards 
larwad property. There is great force 
in the view taken by Dwarkanath Mitter, J., 
. In Rup Chand Chowdhry v. Latu Chow- 
dhry (33), as to the presumption to be 
applied where Hindu converts live together 
adopting Hindu customs. I do not think 
there is much reason to suppose that Cutchi 
Memons who were Hindus governed by the 
Mitakshara for some centuries prior to their 
conversion and who after conversion lived 
amongst a large Hindu population recognised 
the juristic conceptions involved in the 
doctrine of survivorship and inheritance 
and adopted only one part of the rules 
of the Mitakshara discarding the former. 
It seems to me that even Vigneneswara did 
not clearly mark the distinction between 
survivorship and inheritance and succession 
proper, when he elaborated the well-known 
division of heritable wealth into Apratt- 
bhanda and  Spratibhanda. He treats of 
oth as two divisions of Daya or heritage 
and his rule as to sons having an interest in 
the wealth of their grandfathers is closely 
bound up with Apratibhanda relationship. As 
observed in Baboo NundCoomarLallv.Moulvie 
Ruziooddeen Hossein (34) ancestral prop- 
erty maybe said to be co-extensive with the 
object of A prattbhanda Daya or unobstructed 
inheritance. He observed “here the term 
heritage signifies that wealth, which becomes 
the property of another, solely by reason 
of relationship to the owner. It is of two 
sorts :-—unobstructed (Apraibhandha) and 
liable to obstruction (Sapratibandha). The 
wealth of the father or the paternal grand- 
father, becomes the property of his sons 
or his grandsons: and that is an inheritance 
not liable to obstructions. But property 
devolves on parents (or uncles), brothers 
and the rest, upon the demise of the own :r, 
if there be no male isuse: and thus the 
actual existence of a son and the survival 
.of the owner are impediments to the succes- 
Sion; and on their ceasing, the property 
devolves (on the successor) in right of his 


a,b. 
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being uncle or brother. “This is an inherit- 
ance subject to obstruction." Mitakshara 
Chapter I, section r, paragraphs 2 and 3. 
Vigneneswara's doctrine is that property - 
which descends from one's paternal grand- 
father is an unobstructed heritage in which 
one's sons and grandsons acquire on birth an 
interest. I find it difficult to assume that 
the Cutchi Memons on their conversion 
were so enamoured of the Hindu Law ot 
inheritance that they adopted it, but were 
so dissatisfied with the laws of the joint 
family that they discarded the rules as to 
co-parcenary and the sons's interest in the 
property of his grandfather. It was only 
within the last 25 or 36 years that Khojahs 
and Cutchi Memons wanted to free them- 
selves from the yoke of the joint family.As is 
usualin the Hindusociety, those who made 
money wanted to get rid of this system 
while those who did not (and they formed 
the majority) were fully alive to the benefit 
of the Hindu joint family and oppose 
any innovation. The cases I have referred 
to show that attempts made to prove 
that the Jaw of the joint family was not 
adopted by the Khojahs and Cutchi Memors 
failed and, as pointed out by Beaman, J., 
the community in view of the current of 
authority and the advise of eminent Counsei 
like Mr. Inverarity regarded themselves 
for several years as bound by the Hindu 
Law of the joint family. 


Turmng to Madras, there are no reported 
decisions one way or the otrer. I cause! 
a search to be made amongst the recordz of 
the Original Side to see whether there were 
any suits by or against the members of the 
Khojah or Cutchı Memon communities. Mr. 
Hamed Hassan with great trouble and dili- 
gente put before me cases by or against 
the members of the Khojah or Cutchi Memon 
communities. This took much time and 
delayed delivery of the judgment consider- 
ably as the case had to be re-posted for 
argument after the parties had an opportun- 
ity to go into the records placed before me 
by Mr. Hamed Hassan. I find from the 
records that there' were several suits 
filed against Cutchi Memons on the 
footing that they were members of 
an undivided family governed by 
the rules applicable to the members 
of the Hindu joint families and that 
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decrees have been passed on that footing. 
. In CivilSuit No. 222 of 1894, Davies, J., refer- 
red with approval to the decisionin In the 
matter of Haroon Mahomed (16). As regards 
suits for partition, in some of the suits 
it was not denied that the parties were 
governed by the Hindu Law of joint family 
. and in some suits where it was denied, there 
was no adjudication owing to parties having 
compromised the suits. Probate have been 
applied for, but in no case does it appear 
that properties admitted to be joint family 
properties were disposed of or asserted 
to by the sons of the testator where such 
disposal was to their prejudice. | 

So far as the parties to the present suit 
are concerned, there can be little doubt 
that till this suit was filed they regulated 
their affairs on the footing that the Hindu 
Law of joint family applied. ‘This is borne 
out by the recitals in thedeed of release 
dated roth July 1914 referred to in the 
plaint. It is alleged by the defendant 
that it was executed in ignorance of the 
law governing the parties. It is, however, 
' clear that they and their legal: advisers 
assumed that they were governed by the 
ordinary Hindu Law. 

I am of opinion,-that the Hindu Law as 
to joint family and co-parcenary is applic- 
able to Cutchi Memons and find the  pre- 
liminary issue in favour of the plaintiff. 
It will be open to the defendants to prove 
any special custom varying any particular 
incidence of the joint family law. The 
suit will be posted for settlement of such 
other issues as may be necessary. 

Z.K, Order accordingly. 


BOMBAY HIGH COURT. 
APPEAI, FROM ORIGINAL DECREE NO. 5 
OF 1915. 

March 23, 1922. : 

Present: —Sir Macleod, Kr., Chief Justice 
and Mr. Justice Kanga. 
JAISHINGRAO MADHARAO RANU— 
DEFENDANT—APPELLANT 
VEYSUS 
VENKATARAO SATWAJIRAO BHOSLE 
AND OTHERS—PLAINTIFFS—DEFENDANTS 

— RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), ss. 2, 97— 
Deccan Agriculiurists’ Relief Act (X V II of 1879), 
S. 15 D— Issue, decision on, whether party to suit 
ts agriculiurist, whether preliminary decree. 

_ A finding on an issue whether a party to a suit 
is an agriculturist, preliminary to taking of accounts 
under the provisions of the Deccan Agriculturists’ 
Relief Act, is not a preliminary decree within 


the meaning of sections 2 and 97 of the Civil Pro- 
cedure Code, 


Dattatvaya v. Radhabai, 60 Ind. Cas. 885; 45 
B. 627; 23 Bom. L. R. 92, relied on. 

Appeal from the decree of the Subordinate 
Judge, Belgaum, dated the 17th August 
1918, in Suit No. 349 of 1915. 

Mr. S. R. Parulekar, for Mr. A. G. Desai, 
for the Appellant. 

Mr. K. N. Koyajt, for Respondent No. I. 

JUDGMENT.—The plaintiff sued an 
agriculturist for an account under section 
I5-D of the Deccan Agriculturists’ Relief 
Act with regard to a possessory mort- 
gage dated 4th November 1912, 
Various defendces were raised by the 
defendants and on the pleadings all the 
issues should have been raised. Unfortu- 
nately, one issue was raised:—“ Is the plaint- 
iff an agriculturist?" "That was treated 
as a preliminary issue on which a decision 
was given by the learned First Class 
Sutordinate Judge on the 17th August 
1918 in favour of the plaintiff. Unfortu- 
nate y, again, a decree appears to have 
been drawn up on that finding, and 
an apreal was admitted in this Court on 
the 12th June 1919. At that time the de- 
cision in Municipal Committee of Nasik v. 
Collector of Nasik (I) was published. But, 
unfortunately, that decision does not appear 
to have teen sufficiently understood, and 
it wes not until the decision in Da‘taraya v. 
Radhabet (2) that it was definitely decided 

(1) 28 Ind. Cas. 589; 39 B. 422;17-Bom. Le 
R. 324. 
d Go Ind. Cas. 885; 45 B. 627;23 Bom. Lc 

e 92. 
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that a finding on an issue whether a party 
to a suit was an agriculturist, preliminary 
to taking of accounts under the provisions 
of the Deccan Act, was not a preliminary 
decree within the meaning of sections 2 and 
97 of the Civil Procedure Code of 1908. 
'Thereis no decree, therefore, and consequent- 
ly noappeal. The case must go back to the 
Court of the Subordinate Judge in order 
that the remaining issues shall be framed 
and then the trial can proceed. "The appeal 
will be dismissed with costs. 
NUK, Appeal dismissed. 


MADRAS HIGH COURT. 
FULL BENCH. 
LETTERS PATENT APPEALS Nos. 28 TO 37 
OF 10921. 
‘ April 5, 1922. 
Present :—Sir Walter Schwake, Kr., Chief 
Justice, Mr. Justice Oldfield and 
Mr. Justice Coutts-Trotter, ` 
P. SUBRAHMANYA SOMAYAJULU AND 
OTHERS—APPELLANTS 
VEYSUHUS 
V. SEETHAYYA AND OTHERS— 
RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 3— 
" Estate,” what is—Granl of both warams—Agra- 
haram village—Presumption—Evidence Act (I of 
1872), s$s. go—Presumption—Copies-—~Copies of 
translations. 

Where a grant or inam is a grant of both the 
landiorď’s and the tenant’s rights in the land, 
the land is not an ''estate " within the meaning 
of section 3 (2) (d) of the Madras Estates Land 
Act, but if the grant is of the landlord’s right 
orthe melvaram alone the laud is an “estate.” 
[p. 730, col. r.] 

Where the terms of the grant of an Agraharam 
village are equally consistent with its being a grant 
of the Revenue alone or a grant of the land, the 
presumption of a grant being of both warams 
wil apply. Ip aart, col. 1.] 

Suryanarayana v. Patanna, 48 Iud. Cas. 689; 
41 M. 1012; 9. L. W. 126; 25 M. L.-T. 30; 23 C. 
W.N.273; 29 C. L. J. 1:53; 1 U. P. L. R. 
(P.C. ir; 36 M.L. J. 585; 21 Dom. L. R. 
547; (1919) M. W. N.463;451.A.209 (P.C), 
Upadrashia Venkata Sastrulu v. Divi Seetharamada, 
51 Ind. Cas. 304; 43 M. 166 at p. 172; ro L. W, 
.633; 17 A. L. J. 725; 37 M. IL. J. 42; 21 Bom. 
L. R. 925; 20 M. Le T. 175; 30 C. I. J. 441; 24 


P4 


C. W. N. 129; 46 I. A. 123; 2 U. P... R. (P. C.) 
16 (P. C), Muthu Goundan v. Perumal Zen 
63 Ind. Cas. 790; 44 M. 588; 13 L. W. 483; 40 
M. L. J. 429; (1921) M. W. N. 263 ; 29 M. L. T. 
398 (F. B.), relied on. l ; 

In a case where it is proved that the 
Agraharamdars of a land have been harvesting 
the crops and appropriating the produce, and have 
been selling and mortgaging the land and there is 
no record of the actual cultivators claim 'g occu- 


` pancy rights till recent times, which were disputed. 


when made, the grant of the village is agrant of 
both wavams and consequently is not an '' estate ” 
within the meaning of section 3 (2) (d) of the Madras 
Estates Land Act and the Civil Courts have juris- 
diction to try suits in ejectment in regard to the 
land. [p. 734, col. 2; p. 735, col, T.] 

The description of a village as '' shrotriem "' 
or “ mauja” or the fact that the grantor was a 
Deshapandya or the grantee a Brahmin or that the 
grant was described as Bhudana do not show that 
the grant was of revenue alone. [p. 733, col. 2.] 

Opadvasta Venkata Sastrulu v. Devi Sitaramudu, 
24 Ind. Cas. 224; 38 M. 891; 26 M. L. J. 585, on 
appeal to Privy Council Upadvashia Venkata ` 
Sastrulu v. Divi Seetharamudu, 5x Ind. Cas. 304; 43 
M. 166 at p. 172; 10 L. W. 633; 17 A. L. J. 725; 37 
M. L. J. 42; 21 Bom. Ln» R. 925; 26 M. L. T. 175; 30 
C. L. T. 44x; 24 C. W. N, 129; 46 I. A. 123; 2 U. 
P. L. R. (P. C) 16 (P. C), Pounuswamy Padayachi 
v. Karupudayan, 24 Ind. Cas. 217; 38 M. 843; 26 
M.L.].285; x L.W. 218; 15 M.IL.T. 299, Secre- 
tary of State for India in Council v. Srinivasa 
Chariar, 60 Ind. Cas. 230; 44 M. 421; 13 L. W. 592; 
40 M. IL. J. 262; (1921) M. W. N. 111; 29 M. I. 
T. i81; 19 A. L. J. 20x; 33 C. L. J. 280; 25 C. 
W. N. 818; 3 U.P.L.R. (P.C.) 43 (P. C.), referred to. 

The presumption contained in section 90 of the 
Evidence Act applies to copies as well as to origi- 
nals. The copy must, however, be proved to be 
a true ccpy before the presumption in favour of 
the genuineness of the original can be made. 
(o, 73°, col, 2.] F 

But a copy which purports to be a true copy 
of a translation, is inadmissible in evidence under 
section 90 of the Evidence Act in the absence of 
proof that the translation is a correct translation. 
[p. 730, col. 2.] 

Appeal, under clause 15 of the Letters 


Patent, against the judgment of the Officiat- 


dng Chief Justice, dated the roth October 


1921, in Appeals against Orders Nos, 
310 to 319 of 1919, preferred against - 
the orders of the Court of the Principal 
District Munsif, Tenali, dated the Ist 
March 1918, in O. S. Nos. 1061, 1065, 
1066 and 1067 of 1913, 104 of 1915 235 
of rgr7, 29 of 1918, 774 of 1917, 1068 
and 1060 of 1913, respectively. 


Messrs. P. Narayanamoorts and K. Rama- 
moort:, for the Appellants. 
Mr. Ch. Raghava Ras, ior the Respondents, 
JUDGMENT. 
Schwabe, C. J.—The question to be 
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decided in these appeals is whether the Civil 
Courts have jurisdiction to entertain the 
suits, the subject of the appeals, or whether 
their jurisdiction is ousted by the Madras 
Estates Land Act. The suits are between 
the inhabitants of the village of Arepalli and 
their immediate landlords, the agraharam- 
dars of that village. If the agraharamdars 
are landlords within the meaning of section 3 
(5) of the Madras Estates Land Act of 1908, 
the Civil Courts have no jurisdiction by 
reason of section 189 : 

'"Landholder' means a person owning 
an estate or part thereof and includes 
every person entitled to collect the rents 
of the whole or any portion of the estate. 

Whether this village is an “estate” 
or not depends on section 3 (2) (Z) which 
includes in the definition : 

“Any village of which the land revenue 
alone has been granted in imam to a person 
not owning the kudiwaram thereof." 

It has been established that, where a 
grant or tnam is a grant of both the land- 
lord's and the tenant's rights in the land 
or, as they are called, the melwaram and the 
kudiwaram, the land is not an ‘‘estate;”’ 
but if the grant is of the landlord's rights 
or the melwaram alone, it is an "estate" 
so that the question to be decided is whether 
the grant is of the land itself or only of the 
right to the revenue from the land. ‘There 
is no question in this case of the village 
being part of an estate and the question 
which has recently been decided by a Full 
Bench of this Court in A. A. O. 
No. 121 of 1920 [since reported as Jaru- 
gumilh Brahmayya v. Challaghali Achiraju 
(1)], where it was held that a minor inamdar 
who was granted both waram$ in respect of 
asmall part of an estate wasa landholder 
does not arise because the village in question* 
has not been shown to be part. of an estate. 
I am conscious of the absurdity if that 
case was rightly decided and the view 
which we are about to express in this case 
is right, for the result is that a minor inam- 
dar of a few acres would bea ‘“‘landholder’’ 
while a major tnamdar of a whole village 
would not. But such apparent inconsis- 
tencies are not surprising in view of the 
draftsmanship, of the Statute. 

(x) 70 Ind. Cas. 615; 43 M. L. J. 229; (1922) 
M. W. N. 280; 31 M. L. T. ox; (xga2) A. I. R. 
QL) 373i 45 M. 716. l 


The first question to be decided is whether . 
an alleged copy of the grant itself which 
was made in the year 1689 is admissible 
in evidence to prove the terms of the grant. 
The document, Exhibit I, purports to be a 
copy of two documents of a grant in the 
Telugu language with a schedule annexed 
showing the boundaries, and of a Telugu 
translation of another document written 
in the Persian language, the translation 
being, it is stated, written on the right 
hand margin of the document in Persian. 
The copy is dated r1th May 1858, and is 
signed by the three agraharamdars at that - 
time and contains the statement over 
their signature that they '' retain the original 
and that this copy is written and filed.” 
At that date, litigation was pending and 
I have no doubt that the meaning of that 
statement is that this is a true copy made 
for use in Court in that litigation. We 
have examined the records in that liti- 
gation and find that the grànt was put in 
evidence. The agraharamdars who signed 
the statement, that it was a true copy 
are all dead. Under the Evidence Act 
of 1872, section 65, secondary evidence 
may be given of the contents of a document 
where the original has been lost. Under 
section 9o when a document is produced 
from what the Court considers proper 
custody purporting to be more than 30 
years old the Court may presume that tke 
signatures to the document are genuine, 
and in the case of a document executed 
or attested, that it was duly executed 
and attested by the persons by whom it 
purports to be executed and attested. 
This applies to copies as well as to originals. 
If the copy is proved to be a true cory 
it has been held that presumption in favour 
of the genuineness of the original cen Le 
made. It follows that this document is 
admissible as secondary evidence provided 
it can be proved that it is a true copy. 
There is a statement in it by these thrce 
deceased persons that it is a true copy 
and under section 32 (7) a statement made 
by a person who is dead contained in any 
document which relates to any such trans- 
action as is mentioned in section 13, clause 
(a) is admissible as a relevant fact and under 
section 13, clause (a), where the question 
is as to the existence of any right, any 
transaction by which the right, was created 
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is a relevant fact. In my judgment the 
grant is a.transaction by which the right 
now in question was created and the state- 
ment of the deceased persons is contained 
in a document which relates to that trans- 
action. It follows that,in my judgment, 
the statement that this is a true copy is 
admissible. There is no reason for not 
accepting that statement and the document 
must be admitted as a true copy. That 
part of the document which purports to 
be a Telugu translation of the Persian 
stands on a somewhat different footing 
because; although it is proved that it is a 
true copy of the translation, there is no 
evidence that the translation is a correct 
translation and, therefore, in my judgment, 
the second of the two documents copied 
is of no value and cannot be taken into 
consideration. 

The question then to be determined 
is, whether on the true construction of the 
grant and on the evidence relating to the 
subject-matter of the grant at its date, 
that is, 1689 (A. D.), the grant was of the 
land ivself or only of the right to collect 
the revenue. If it were proved that there 
were vatyats with permanent occupancy 
rights on the land, at the date of the grant, it 
would be strong evidence that the grant 


was of the melhwaram and not of the land : 


itself. Since the decision of the Privy 
Council in Suryanarayana v. Patanna (2) 
and Upadrashia Venkata Sasirulu v. Divi 
Seetharamudu (3), it must  betaken that 
thereis no presumption that the grant of an 
agraharam inam conveys only the mel- 
aram, aud since that decision it has been 
held by a Full Bench of this Court in Muthu 
Goundan v. Perumal Iyen (4). 


.. Nole: Vide, however, Chidambara Sivaprakasa 


(2) 48 Ind. Cas. 689; 4x M. ror2;9 L. W. 
126; 25 M. L. T. 30; 23 C. W. N. 273; 29 C. 
L.].153;3 U. P. I. R. (P. C) 11336 M, L. J. 
585; 21 Bom. L. R. 547; (1919) M. W. N. 463; 
45 I. A. 209 (P. CH, 

(3) 5r Ind. Cas. 304; 43 M. 166 at p. 172; to 
L. W. 633317 A. L. J. 725: 37 M. L. J. 42; 2x 
Bom. L. R. 925; 26 M. L. T. 175; 30 C. L. J. 441; 
24 C. y d 129; 46 I. A. 123; 2 U. P. L. R. (P. C.) 
16 (P. C.). 

(4) 63 Ind. Cas. 790; 44 M. 588;13 L. W. 
483; 40 M. L. J. 429; (1921) M. W. N. 263 ; 29 M. 
L. T. 398 (P. B]. E l 


Pandara Sannadhigal v. Vesrama Reddi (5), as 
regards the scope of presumption: with regard to 
an inam a later decision, that there is a pre- 
sumption in law in such cases that both the 
melwaram and kudiwaram are included. 


The grant as translated by the -Chief 
Interpreter is in the following terms :— 
“In the year x6ro of the Era of Salivahana 
commencing Jaya year, namely, this Pra- 
bhava vear on the 15th Suddah of Adhika 
Chaitra, the patta or Deed of charity 
(‘udana’ gift of land).executed and given 
to Ponnapalle Annappa Garu who is devoted: 
to the six duties (of a Brahmin), namely, 
Yajana, Adhya, Yajana Adyayana, Adhya- 
paka, Dana and Danapratigraha, by Kumara- 
volu Rajah, Puligadda, Mallapparaju Lud- 
daraju, Perraju and Muzumdar Papanna, 
Desasshas (natives) of Nizampatna, Where- 
as we have on the holy occasion of Lunar 
Eclipse given to you, treating it as a dedica- 
tion to God Siva (as) Shrotriem the village 
called Are (mouza), Sircar Nizampatnamta 
(taluk) for 6 six pagodas, you shall be 
enjoying the shvoiriem in this manner 
from son to grandson and so on in succession 
and be happy. (Sanskrit Verse: Proper 
administration of a charity git by another 
person is twice meritotious as a charity 
gift by oneself). " 
Signature of Rajahs: 
Sd. Mallapparaju 
Sd. Perra. 
sd. Papanna 
Sri NAGESWARA." 
Memorandum of boundaries of the agra- 
haram written and given to Ponnapalle 
Annappa who is devoted to the six duties 
of a Brahmin, namely, Vajana, Adhyajana, 
Adhyayana, Adhyayapaka, Dana and Dana 
Patrigrahs by*Komaravolu Rajhas, namely, 
Puligadda Mullapparazu, Lekarazu Perraiu 
and Muzumdar Papanna Nativés of Nizam- 
patna on the oth Adhika Chaitra Bahula 
of this Prabhava year, namely, the year 
1610 of the Era of Salivahana commencing 
Jaya year. Whereas we, fixing the shrot- 
riem at 6 pagodas have given to you agra- 
karam in the village called Arepalle, M. 
Niz Patnam Taluk the boundaries and 
limits shown therefor as follows: 
‘‘ Boundary on the north-west (by) Kudali 


(5) 68 Ind. Cas. 538; 16 L. W. 102; sx M. L. 
T. 54:45 M. 586; (1922) M. W. N. 749; 43 M. L. 
J. 640; (1922) A. I. R. (P. C.) 292; 37 C. L. J. 199; 
27 C. W. N. 245 (P. C). i 
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(place of meeting) of the limits of the 
two villages of Cherukmalle and Arambak- 
kam;on the north by Kudali of the limits 
of the villages of Cherukmalle Gunvapalle 
and Ponnapalle roughly along the patta gatiu 
(old ridge); cn the north-east (by) the 
limits of Nadimpalle and Razavolu ; on 
the east by Chakirevugunta (Dhobypond) 
lying roughly along the channel’ forming 
the boundary of Dhulipudy rcughly from 
the middle of the Vada (wharf) along the 
limits of Razavolu; on the south-east 
(by Kudali) of the limits of Nagaram and 
Dhulipudy ` on the south roughly (by Kudali) 
of Basulapalam and Pudivada through 
Peddaputtalu from the middle of the Vada 
roughly south of Thurakkalaguntalu along 
the middle of Chittapaggulakatta south 
of Chavutavulu:on the south-west (by) 
Jamalagunta from the middle of Nallavadu, 
and on the west (by) roughly the north-wes- 
tern limit of Daggulamadugu through Cha- 
vuta Bibbala through the middle of Vada, 
through the middle off Kudali and along 
“the old bridge and boundary limit of Aram- 
bakkam. Whereas we have given to you 
according to these boundaries you shall 
enjoy the agraharam paying the shortriem 
from son to grandson and so on in succes- 
sion and be happy.” 


It is argued on behalf of respondents: 


that the terms of the grant show that it 
was of the melwaram only and the matters 
relied upon.in support of the contention 
are four. The first, on which most reliance 
is placed, is the use of the letter M. 
which occurs twice, once in the grant itself 
and onceinthe schedule, the words being 
“the village called Arepalli M. ” It is argued 
that the letter M. is an abbfeviation for a 
word mauza or mowa. ‘This word is derived 
from the Arabic and literally means defined 
and hence ‘a defined place’, ‘a village’ 
and “an inhabited village.” It is then 
argued that this shows that in 1689, the date 
of the grant, there were vatyais cultivating the 
land who had occupancy rights, from which 
it follows that what was granted was a right 
to collect the rent from this village and not 


a right to the land or the village itself. This: 


meaning of the word was given to it by 
Sadasiva Aiyar, ]., in Upadrasla Venkata 
Sastrulu v. Devi Sttaramudu (6), where, refer- 
(6) 24 Ind. Cas. 224; 38 M, 891; 26 M. L. J. 
585. l 


ting to another village granted in tnam in 
1748, he says, that “the village was then a 
mouja village, that is, a village in which there 
were peasant proprietors owning cultivable 
lands even then." That case went up 
to the Privy Council and the decision was 
reversed and their Lordships dealt with the 
matter in these words in Upadrashta Ven- 
kata Sasirulu v. Divi Sectharamudu (3): 
“ Reliance was placed on the: fact that in the 
register of 1802, Billipadu is called a mauja 
(or mauza) these expressions indicating, 
it is suggested, that the village was the 
home of proprietary inhabitants * * * 
* * * * 


But it does not appear to their Lordships 
that it would be safe to build on the use 
of the expressions of this character in 1783 
and 1802 an inference as to the existence 
in 1748 of tenants having permanent rights 
of occupancy." 

50, as far as authority goes, this inter- 
pretation of the word rests only on the 
passage I have quoted from the judgment 
of Sadasiva Aiyar, J. I do not find that 
evidence was given in that case as to the 
meaning ofthe word. But Wilson's Glossary 
of I855 was referred to as it has been in 
this case, where he at page 360, gives the 
meaning as 'a village, understanding bv 
that term, one or more clusters of habita- 
tions and all the lands belonging to the 
proprietary inhabitants.’ He states, too, 
that it is defined in ‘‘ Directions to Settle- 
ment Officers" to be “a parcel or parcels 
of lands having a separate name in.the 
Revenue Records and of known limits." 
We are referred to Maclean's Manual of . 
Administration, Volume III, page 522, but 
this is merely a verbatim copy of Wilson's 
definitions referred to above. I do not 
think that, on the material before us, it is 
possible to say that this word necessarily 
imports the meaning that there were occu- 
pancy vatyaison the land. There is no 
evidence at all before us of how this ward 
was used in 1689 and if it ke a fact that, 
at the time that Mr. Wilson compiled his 
Glossary, it had come to have that meaning, 
that would not, in my judgment, be sufficient 
evidence of its meaning in 1689 to enable 
us to act upon it. It is, to my mind, reading 
much too much into the meaning of the 
word which simply means defined and.so, 
a defined place or village. 
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Secondly, it is argued that the use of the 
word shrotriem shows that the grant was 
of the melwaram rights only. This word 
is derived from svotriya, meaning a Brahmin 
well read in the Vedas and literally means 
nothing more than the grant of a land to 
such a person. It is used in this document 
in two senses, firstly, as describing the rights 
that were granted, and, secondly, as meaning 
the rent to be paid to the grantor, in this 
case 6 pagodas. Here, again, reliance is 
placed on Wilson’s Glossary. At page 490 
he gives shrotriem as meaning lands or a 
village held at a favourable rate, properly 
an assignment of land or revenue to a 
Brahmin learned in the Vedas and he adds, 
a shroiriem grant gives no right over the 
lands and the grantee cannot interfere 
with the occupants as long as they pay 
the established rent. It is to be observed 
that he begins by saying that it is a grant 
of land or of revenue, and I have little 
doubt that the term was used of any grant 
to a Brahmin in tuam, whether the grant 
was of land or of revenue. It is true that 
in the latter part he qualifies his statement 
by the statement that “it gives no right 
over the lands.” Butitis to be remembered 
that this was written at a time when it 
was the accepted view of the Courts in 
this Presidency that in a shyvotriem grant 
there was a presumption that the melwaram 
only was granted and I have little doubt 
that Mr. Wilson was merely stating what 
he understood the law to be. ‘The view of 
the law as I have pointed cut has been 
decided by the Privy Council to be errone- 
ous. In the “Land Systems of British 
India” by Baden-Powel, Volume III, page 
140, the following passage occurs: 


` "Only in the case of grants to Brahmins, 
called shrofriem, I understand that the 
land was not necessarily held by the grantee. 
Such grants in fact are- assignment of 
revenue, : and whether the land was 
unoccupied and was acquired with the 
grant, it is a question of fact in each case,” 
and at page 79: 

“All native Governments were in the 
habit of rewarding favourites providing for 
the support of mosques, temples, religious 
schools, shrines, and for alms giving and the 
maintenance ef Brahmin and Muhammadan 
Saints, etc, by granting the revenue on 


the land, whether they granted the land 
itself -or not.” 
and at page 80 it is stated that 

“The inam commission dealt with all 
kinds of grants whether they included the 
right in the land or only the Government 
Revenue they were shrotviems and agra- 
harams, grants to certain classes of Brahmins 
which did not give more than the revenue, 
leaving the land inits original occupancy 
unless it could be shown that the occupancy 
was also granted." 

In these passages it would appear that the 
author, in stating that the shroiriem or 
agraharam grant could be either of revenue 
or of the Jand, sfates what was then supposed 
to be the rule that the grant was to be 
presumed to be of the melwaram only 
unless the contrary was proved. 

It is to be observed that in Upadrashta 
Venkata Sastrulu v. Divi. Seetharamudu (3) 
the grant was an agraharam grant in inam 
to Brahmins: in JPonnuswamy Padayacht 
v. Karupudayan (7) the grant was a 
shrotviem grant: in Muthu Goundan v. 
Perumal Iyen (4) the grant was a moniyam 
grant to a temple,and in all these cases 
it was held that the grant was of both 
warams. In Secretary of State for 
India in Council v. Srinivasa Chariar (8), 
where a village was granted as a shrolriem 
am, their Lordships of the Privy Council 
held that such a grant could be either an 
assignment of revenue or a grant of the land. 
In my judgment, it is fully established that 
Shrotriem grant may be either of the land 
itself or of the” revenue only. The use 
of this word, therefore, is of no importance, 

The third matter relied upon is,that the 
grant being a shvotrtem grant was to Brah- 
mins learned in the Vedas and it is suggested 
that it was unlikely that such Brahmins 
would cultivate the lands themselves, The 
same contention might have been made in 
the cases referred to above. Ultimatelv, 
the suggestion was limited to non-resident 
Brahmins. .But all the.information before 
us is that the Brahmins to whom the original 


(7 24 Ind. Cas. 217; 38 M. 843; 26 M. L. 
285; rt L. bi, E M. L. T. 299. = de 

(8) 60 Ind. Cas. 230; 44 M. 421513 IL. W. 
592; 40 M. L. J. 262; (zoz1) M. W. N III; 29 
M. L. T. 181; 19 A. L. J. 201; 33 C. I. J. 280 
25 C. W. N. S8. U. P. L. R.(P.C) 43 (P.C). ` 
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grant was made lived about two miles 
from Arepalli and the argument in my 
judgment is of no value. 

Lastly, it was proved that the grantors 
were Deshapandyas and it is ccntended 
that this showsthat it was of Revenue alone, 
as it is suggested that Deshapandyas were 
farmers of revenue only and could not 
or, at any rate, were most unlikely to have 
land to grant. This must depend upon 
the position of Deshapandyas in 1689 and 
there is nothing inherently impossible or 
even improbable in their either being or 
acting as if they were the owners of the 
soil We have had our attention called 
on this matter to the Manual of Kistna 
District of 1843, page 343, to the Appendix 
tothe 5th Report from the Select Committee 
on the East India Companv's affairs, Volume 
III, page 24 and Wilson's Glossary, page 132. 
It would appear that these Deshapandyas 
were originally Hindu Pevenue Officers under 
Muhammadan Rulers acting as Accountants 
and Registrars of the District and being 
under a Deshmukh. ‘They were originally 
paid commission on the revenue ccllected 
orbyagrantofland. These Deshapandyus 
after a time became as powerful as Desh- 
mukbs. Both, provided they produced the 
necessary revenue, were left without inter- 
ference by the Ruler. The office soon 
became hereditary. Gradually they obtain- 
ed the position of territorial magnates 
in their districts, somewhat resembling 
the feudal barons of early English History. 
It is to be observed that the history of the 
zemindars is much the ‘same. They, too, 
originally were collectors of revenue but 
became in effect the owners of the territory. 
Before long these Hindu hereditary officers 
began to call themselves zemindars and to 
act as ifthey wereindependent Princes. It 
follows that there is nothingto show that 
in 1689 it was impossible or even improb- 
able that these particular Deshapandyas 
either in fact owned this village or acted 
as if they owned it. 

Another werd in Exhibit I is relied upon 
by the other side as showing that the land 
itself was granted. This is the word 'Bhu- 
dana’ meaning a gift of land. That the 
word was used, I have no doubt, although it 
appears in Exhibit I as ‘Udana’ with a 
space before it. We have been satisfied 
tuat this U is not used a! the beginning 
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of a word but only after and attached to 
a consonant and that the only consonant 
that could be used in this connection is 
Bh. The space is, no doubt, explained 
by the fact thatitis a copy and an accurate 
copy of the original grant in which the 
initialletter had somehow become defaced. 
But, unfortunately, no inference can be 
drawn from the use of this word. It would 
appear from Wilson's Glossary, page 83, 
that the word is used either of a gift of 
landorofagiftofthe revenue of the land. 

Ihave, therefore, cometo theconclusion 
that we get no assistance atall from the 
words of the grant and that they are 
equally consistent with the grant of the 
revenue or of the land itself. That 
being so, ifthe matter stood there, 
it would be sufficient to say that, on 
the decision of the Privy Council in 
Suryanarayana v. Patanna (2), there 
is no presumption that the grant was 
of revenue only and on the decisi n in 
Muthu Goundan v. Perumal Iven (4), that 
there is a presumption that the grant.is 
of both warams. I can find nothing in 
the evidence adduced in the case to negative 
that presumption. On the contrary, I think 
there is cogent evidence apart altogethcr 
from the presumption iu favour of holding 
this grant to have been of both warams. 
The evidence has been fully and most 
carefully analysed in this case on the issue 
submitted te him by Mr. M. C. Tirumala- 
chari, Principal District Munsif of Tenali. 
I attach most importance to the Inam 
Register Exhibit G to Exhibit V series- 
ranging írom 1756. | Dumbalas or authorities 
fromthe Rulers of the country, to agraharam- 
dars to harvest and thrash the crops and 
appropriate the produce and to the docu 
ments in the litigations of 1864 Exhibits F 
and F 2. There is no record of the actual 
cultivators of the land claiming permanent 
occupancy rights till about 1885 and it is 
clear that .the claims were disputed when 
made. It is also clear that in many instances 
of fairly recent date, the agraharamdars were 
treating tne land as their own, mortgaging it, 
selling it, and letting it, on terms quite 
inconsistent with any one else having 
permanen! occupancy rights. I see no 
reason for dissenting from the findings 
of facts of the Principal District Munsif 
and I hold that the grant of this 
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agrahavam. village was a graut of both tbe 
kudiwaram and melwaram and that, con- 
sequently, itis uot an ‘estate " within the 
Madras Estates Land Act and that the 
Civil Courts have jurisdiction to try these 
cases. l 

The appeals are, therefore, allowed, the 
suits being remanded for admission of the 
plaints in the District Munsif’s Court and 
disposed according to law. Costs in this 
Court and the District Court will be paid by 
the defendants-respondents. | Costs to date 
in the District Munsifs Court will be in 
his discretion and be provided for in the 
decree to be passed. 

Oldfield, J. —1 agree. 

Coutts-Trotter, J. —I agree. 

V.N, V. Appeals allowed." 


CALCUTTA HIGH COURT. 

APPEAL FROM ORDER NO. 203 OF I920. 

March 3, 1921. 
Present:—Mr. Justice Newbould, and Mr. 
Justice Cuming. 
BASANTA KUMAR ADAK-—DECREE- 
HOLDER—ÀPPELLANT 
Ver Sus 
RADHA RANI: DASI AND ANOTHER— 
JUDGMENT-DEBTORS—RESPONDENTS. 

Execution of decree—Mortgage suit—Decree for 
possession subject to redemption by judgment-deblor 
on payment within certain time— Appeal and 
` evoss-objection against decree, dismissal of— Time 
within which payment to be made. 

A decree-holder obtained a decree in the 
Trial Court declaring his right to recover possession 
of certain property subject to the right of the 
judgment-debtor to redeem on payment of a 
certain sum within six months of the date of the 
decree, Against that decree, the judgment-debtor 
appealed and the decree-holder filed a petition 
of cross-objection. Both the appeal and the cross- 
objection were dismissed and the decree of the 
first Court was coufirmed. Then, within six 
.months from the date of the appellate decree, 
` but more than six months after the date of the 
original decree, the judgment-debtor paid into 
Court the sum unecessary for the redemption; 

. Held, that the judgment-debtor was not in 
time in making the payment and the decree-holder 
was entitled to recover possession of the property 
by executing the decree. [p. 736, col. 1.] 

Bhola Nath Bhutiacharjee v. Kanti Chundra 
Bhutiacharjee, 25 C. 3131; 1 C. W. N. 671; 13 Ind. 
Dec. (N.S.) 208, Faijuddi Sardar v. Asimuddé 
Biswas, 11 C. W. N. 679, Ramaswami Kone v. 
Sundara Kone, 3x M. 28; 17 M. L. J. 4951 3 AL L. T; 
26,folowed. > - 

: Satpaji Balajirao Deshmukh v. Sakharlal 
` Aimaram Shet, 26 Ind. Cas. 4354139 B. 1793 16 Bom. 
L. R. 778, not followed. 
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Appeal against the order of the Addi- 
tional District Judge, Howrah, dated 
the 15th March 1920, affirming that of 
the Munsif, Third Court, at Howrah, dated 
the 26th July xgrg. . 

Babu Manmatha Nath Ray, for the Ap- 
pellant. 

Babu Atul Chandra Dutt, for the 
pondents. 

JUDGMENT.—This is an appeal against 
an order dismissing an application for 
execution. The decree-holder obtained a 
decree declaring his tight to recover 
possession of certain property subject 
to the right of the judgment-debtor 
to redeem on payment of a certain 
sum within six months of the date 
of the decree. Against that decree, the judg- 
ment-debtor appealed and the decree- 
holder filed a petition of cross-objection. 
Both the appeal and the cross-objection 
were dismissed andthe decree of the First 
Court was confirmed. Then, within six 
months of the date of the appellate dec- 
ree, but more than six months after the 
date of the original decree, the judgment- 
debtor paid into Court the sum necessary 
for the redemption. The only question 
for determination in this appeal is whether 
the lowerCourts were right in holding that 
the judgment-debtor was in time. In our 
opinion,.on the authority of the decisions 
of this Court, we must hold that this appeal 


Res- 


. must succeed. In the case of Bhota Nath 


Bhulitacharjee v. Kanti Chundra Bhuta- 
charjee (x), the learned Judges held that 
where in a suit on a mortgage the decree 
of the Appellate Court simply dismissed 
the appealleaving the decree of the First 
Court untouched, the time for redemption 
would run from the date of the decree 
of the First Court. In that case, 
*Maclean, C. J., decided the appeal on an- 
other ground. But, in a later case, Faijud- 
di Sardar v. Ásimuddi Biswas (2), the same 
learned Chief Justice expressly stated when 
the same point arose again that he entirely 
agreed with the view taken,by Mr. Justice 
Banerjee in the case of Bhola Nath Bhutta- 
charjee v. Kanti Chundra Bhuttacharjee (1), 
above teferred to. In that case, the decree 
of thelower Court directed that the defend- 


(i) 25C. 3143 1 C. W. N. 671; 13 Ind. Dec, 
Os. S.) 208. 
(2) rr C. W. N. 679. 
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ants might pay up the mortgage-decree 
of the plaintiffs within six months and re- 
tain possession of the land and that, in 
default, the plaintiffs would get khas posses: 
sion and it was held that the six months’ 
time allowed to the defendants should run 
from the date of the First Court’s decree 
and not the date of the Appellate Court's 
decree. ‘This view is also supported by the 
decision of the Madras High Court in the 
case of Ramaswami Kone v. Sundara Kone 
(3. In that case also the objection taken 
on behalf of the respondent in the present 
case is met: for, at page 32 of the report of 
that case, it was held that it was not open 
to the learned Judges to construe such a 
decree in one way when the condition was 
imposed on the respondent in the appeal and 
in another way when it was imposed on the 
appellant. ‘This, we think, 1s the right view 
and is in no way affected by the fact relied 
on by the respondent that the decree-holder 
filed a petition of'cross-objection denying 
that the judgment-debtor had any right 
of redemption. On behalf of the respond- 
ent, reliance is placed on the case of 
Satvaji Balajirao Deshmukh v. Sakharlal 
Aimaram Shet (4). In that case, we are 
unable to understand the reasons given for 
distinguishing the case of Bhola Nath Bhut- 
tacharjee v. Kanti Chundra Bhuttacharjee 
(x), already referred to. The decision in 
that case is contrary to the decisions of the 
Calcutta cases which we are bound to follow. 
It is also contended on behalf of the re- 
spondent that the decree-holder should have 
raised the objection to the redemption when 
he received notice of the payment of the 
money into Court. It was open to the 
^ decree-holder to ignore thet payment and 


apply for execution of the decree on the. 


ground that the payment was not made 
within the time fixed for the redemptioh 
of the property. Taking this view, we 
decree this appeal and set aside the decisions 
of the ower Gout, The objection made 
by the judgment-debtor in the execution 
proceedings i$ overruled and the execution 
will proceed at the instance of the decree- 
holder according to law. The appellant 
willgethis costs in this Court as well as in 


| i M. 28; 17 M. L. J. 495: 5 M. L. T. 26. 
(3) 26 Ind. Cas. 754:39 B. 175; 16 Bom, 


L. R. 779. 


the Courts below. We assess the hearing- 
fee in this Court at one gold mohuar. 
B.N. Appeal decreed. 
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. MADRAS HIGH COURT. 
Crry Civi Court APPEAL, No. 26 OF 1920. 
March 8, 1922. 
Present :—Sir Walter Schwabe, 
Kr., Chief Justice, and Mr. Justice 
Krishnan. 

ADAM HAJI PEERA MOHAMED 
ISHACH-—DEFENDANT—AÀPPELLANT 
"Uer Sus 
SAKAVATH HUSSAIN AKBARI— 
PLAINTIFF—RESPONDENT. ` 

Contract Act (IX of 1872), ss. 54, 73—Sale 
of goods— Agreement to deliver on delivery telegram— 
Failure to deliver, effect of—Damages— Commis- 
sion, loss of, whether can be vecovered—— Appeal— 
Finding of fact, whether can be interfered with— 
Appreciation of evidence. 

Plaintiff entered into a contract with the defend- 
ant to purchase certain goods to be procured by 
the latter from outside India. The contract 

' provided that the purchaser was to receive a de- 
livery telegram* and after receipt thereof and after ` 
arrival of the ship, payment was to be made and 
the vendor was to endorse the telegram to thc 
purchaser and the purchaser was to take th: 
goods. What happened, however, was that z 
delivery telegram for a larger quantity of 
goods than sold under the contract was received 
by the defendant. He lodged the telegram with 
the agents of the ship in which the goods were 
shipped and, the latter having arrived in port, 
obtained a delivery order from the ogents for the 
contract quantity of goods and tendered it to the 
plaintiff. The plaintiff, however, refused to accept 
it and rejected the goods: 

Held, that the endorsing of the delivery telegram 
was an essential term of the contract and the only 
form of: delivery stipulated for therein and that 
the failure of the vendor to hand the delivery 
telegram as provided for to the vendor entitled 
the latter to reject the goods and claim a refund 
of any money advanced towards the contract. 
rp. 739, col r.] 


* Note.— During the time of the great War, as the 
arrivalof documentsinrespectof goods shipped from 
outside India was uncertain, it became the practice 
in Madras for sales to be made upon what were 
called: delivery telegrams which were telegrams 
stating that the goods had been shipped, and they 
to some extent took the place of Bills of Lading 
and by arrangements between iuerchants passed 
from hand to hand by endorsement, their produc- 
tion beiug treated as evidence of the right to the 
goods. They differed from Bills of Lading in that 
they could not in law be treated as negotiable 
instruments because negotiability cannot. be given 
by agreement of the parties or otherwise than 
bv a long established custom of merchants or by 
Statute.—[ Ed.] | 
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Under section 73 of the Contract Act, a purchaser 
of goods is not entitled, on breach of the contract 
by the vendor, to compensation for the loss of 
any commission he would have got if the contract 
had been performed, unless it is shown that both 
parties knew that a loss of commission was likely 
to d from a breach of contract. [p. 741, 
col. rt. 

Where there is an appealon questions of fact 
an Appellate Tribunal will not lightly interfere 
with the findings of fact of the Trial Court, and 
the rule must be most strongly applied where 
there is a conflict of oraltestimony aud the Trial 
Judge has had the advantag: of seeing the 
witnesses and of observing their demeanour. [p. 
737, col. 2.] 

The rule should not, however, be pressed too far ; 
for there are many cases where there has been a 
conflict of evidence in the Court below, in which 
the Court of Appeal is bound to give effect to its 
own view if it differs from that of the Trial Judge; 
as, for instance, where the probability of the case 
is so strongly against the view of the Judge that 
the Court of Appeal disagrees with it, or where 
there are documents consistent with the evidence 
for the appellant and inconsistent with the evidence 
of the respondent and, in the view of the Court 
of Appéal, they afe irreconcilable with the finding 
of the Judge. [p. 737, col. 2.] 

The demeanour of witnesses is not invariably 
& safe guide to the truth of the evidence. [p. 
737, col. 2.) 

Mambre Sacchavine Co. v. Corn Products Co., 
(1919) 1 K. B. 198; 88 L. J. K. B. 402; 120 L. T. 
113; 24 Com, Cas. 89; 35 T. L. R. 94 and Wilson 
Holgate & Co. v. Belgian Grain and Produce Co. 
(1920) 2 K. B. 1; 8g L. J. K. B. 300; 122 L. T. 
524; 25 Cont. Cas. 1; 35 T. L. R. 530, relied on, 

Pér Krishnan, J.—In construing a mercantile’ 
contract, it must be assumed that every clause 
in it was inserted to same good purpose and with 
some definite meaning, as merchants are not in 
the habit of inserting im their contracts stipulations 
to which they do not attach some value and im- 
portance. [p. 739, col. 2.] 

: A covenant as to delivery is as much an essential 
part of a contract of sale of goods as a covenant 
for payment of price or any other condition in the 
contract. Ip. 740, col. 1.) 

A vendor under a contract of sale of goods is 
entitled to what he has stipulated for and cannot 
be compelled to take something else in substitution 
forit, however effective a substitute it might be. 
[P: 740, col. 2.] 

Appeal against a decree of the City 
Civil Court, Madras, in Original Suit 
No. 457 of 1918. 

Mr. K. P. Padmanabha Pillat, for Mr. 
T. C. K. Karup, tor the Appellant. 

Messrs. Mahommed Ibrahim  Sahib and 


Ramakrishmayyar, for the Respondent. 
JUDGMENT. 

Soliwá5s, C. J. — nis appeal is from the 
judgment of the Citv Civil Court in favour 
of the plaintiff for the return of Rs. 7,000 
deposited’ ó5 à contract for sale by the 


47 


INDIAN CASES, 
ADAM HAJI PERRA MOHAMED U. SAKAVATH HUSSAIN AKBARI. — — 


7$7 

defendant to the plaintiff of sugar amd 
for Rs. 800, damages for breach of the con- 
tract. So far as the facts are concerned, 
the learned Tudge has accepted the evidence 
of the plaintiff and disbelieved the  evi- 
dence given on behalf of the. defendant. 
If the determination of this case turned on a 
question of fact, I should want to hear fur- 
ther arguments on the facts for, as at pre- 
sent advised, I am not inclined to agree with 
some of the findings of fact of the learned 
Judge. Inall cases where there is an appeal 
on questions of fact, it has been found that 
itisa good working rule that the Appellate 
Tribuual will not lightly interfere with the 
findings of fact of the Court below, and this 
rule must be applied most strongly where 
there has been a conflict of oraltestimony and 
the Judge has had the advantage of seeing 
the witnesses and of observing their de- 
Ineanour, but there, in my view, the appli- 
cation of the rule should stop, and it is a 
rule which should not be pressed too far, 
for there are many cases where there has 
been a conflict of evidence in the Court 
below in which the Court of Appeal is bound 
tc give effect to its own view if it differs 
from that of the Judge; as, for instance, 
where the probabilities of the case are so 
strongly against the view of the Judge 
that the Court of Appeal disagrees with it, 
or where there are documents consistent 
with the evidence for the appellant and in- 
consistent withthe evidence of the respond- 
ent and, in the view of the Court of Appeal, 
they are irreconcilable with the finding of 
the Judge. The demeanour of witnesses 
is not invariably a safe guide to the truth 
of their evidencé. In this case, however, 
most of the evidence on which there was 
a conflict was, in my view, irrelevant, anc. 
the matter falls to be decided on the- 
proper interpretation of the contract, 
coupled with facts which are common 
to both sides. ii 


The contract was for the sale.of 1300 bags 
of sugar at an agreed price to be shipped by 
a named steamer sailing from Singapur. 
On the date of the contract, 22nd October 
1918, owing to the War, the arrival of 
documents was uncertain, and it became 
the practice in Madras for sales to be made 
upon what were called delivery telegrame, 
which were telegrams stating that the 
goods had been shipped, and they, to some 
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extent, took the place of Billso f Lading 
and by arrangements between merchants 
passed from hand to hand by endorsement, 
their production being treated as evidence 
of the right to the goods. They differed 
from Bills of Lading in that they could not 
inlawbe treated as negotiable instruments 
because negotiability cannot be given by 
agreement of the parties or otherwise than 
by along established custom of merchants or 
by Statute. What happened in this case was, 
that a delivery telegram for a larger quan- 
tity of sugar than that sold under the con- 
tract was received by the defendant. He 
lodged that telegram with Messrs. Binny 
and Co., agents of the ship, and the 
ship carrying the sugar having arrived at 
Madras, he obtained from Binny and Co., 
delivery orderto bimself for the contract 
quantity and tendered it to tke plaintiff. 
The plaintiff with that document could have 
got his.goods. He was in fact acting for 
. merchants in Ceylon and tbe goods would 
have to be forwarded there, and as the goods 
were transit goods for export, a rebate of 
Duty would be required from the Custom 
Authorities. I have no doubt on the evi- 
dence that such rebate could have been ob- 
tained from the Customs Authorities with- 
out the least difficulty. . I am also equally 
. satisfied that the plaintiff-did not want the 
goods though I dó not think that is a re- 
levant consideration. He'went to Biuny 
and Co. with the delivery order and 
objected to the delivery. order being made 
out to the defendant, “or order,” and on 
‘his request Binny and Co. struck 
out the words “or order." In my judg- 
. ment this did not affect the validity or tke 
operation of ihe delivery order in any way, 
for a delivery order is not negotiable, tough 
it, too, passess from hand te hand as though 
it were negotiable, Lut the law is that tke 
holder of it docs not obtain title to the gocás 
comprised im tke delivery order — until 
the warehouseman (in this cese Binny & 
Co. as reprefenting tke ship) has attorned 
to the holder of the delivery order in tke 
sénse of intimating expressly or implicdly 
that he holds the goods to his order. 
"Ihe question to be decided is, whether on 
the true construction of the contract, it was 
a condition that tke purchaser should te en- 
titled to 1eccive from the vendor a ce- 
ivery, telegram , thatis to. say, wletker ile 


failure to hand to him that particular form 
of document covering these goods alone 
would entitle him to reject the goods. 
The contract isin Gujaratiand we have 
before us a translation by the Court Inter- 
pretor and also the translation by him of 
each word in the contract. The full trans- 
lation is as follows :—'' To Sait Akbary 
Company Baroda Shop. Written by Sait 
Ahmad Haji Peer Mohammad Issac. To 
wit (we) have this day made sale upon de- 
livery telegram to you through the broker 
Joseph Mohammad, of goods of the steamer 
“Fuitala’’ coming from Sri Singapore 
(viz.) Sugar Java, white, such as it may 
come in the steamer, bags thirteen hun- 
red in letters 1,200 bags at the. rate of 
Rs. 29-15-6 in letters rupees twenty-nine 
and fifteen and half annas, per one - 
kag. Expenses thereof (such as) harbour 
dues, boat rent, customs charges all are 
on your head. On account of advance 
of the nforesaid goods Rs. 1,000 in letters 
rupees one thousand have been received 
through the atoresaid broker. Regarding 
the remaining rupees in full relating to the 
account, after receiving delivery telegram 
(and ) on coming of the steamer, on (our) 
giving you intimation, you have to make 
payment in full of the rupees thereof and 
on making sale (endorsement) on the de- 
livery telegram and on obtaining signature 
(you) have to take it away. Regarding 
slack bags which may be in the goods ; 
if you wil give intimetion to us before 
storage takes place we shall weigh and give 
the slack bags (to you) when Binny Company 
people will make survey and give to us and. 
you have to take deliveryin thesame manner 
in which the Customs peoples .would give 
delivery of the goods to us, if. you will 
not give intimation of the slack bags after 
storage charges have become due, we will 
not weigh and give. And in such manner 
as Binny Company people would give de- 
livery of the bags in the same manner you 
have to take them withcut objection ; 
according to the above condition you have 
to take delivery of the goods without raising 
objection (or) dispute of any kind, whatso-: 
ever. Tkerein if you will raise objection 
(cr) dispute of any kind, the advance paid 
becomes null and void whatever loss would 
arise in the said goods, you are responsible 
ict the. same in.consequence of theatote« 
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said steamer not coming (this) contract is 
(stands) cancelled." 

~ The delivery telegram is pisah aki twice. 
It is stated that the sale is made upon the 
delivery" telegram and it is further stated 
that after receipt of the telegram and after 
the arrival of the ship, payment is to be 
made and the vendor is to endorse the tele- 


gram and then the words of the translation: 


""(you) have to take it away. " The actual 
words literally translated are “and on 
obtaining signature have to take away. ” 
This may mean and probably doss mean 
that the vendor is to endorse the telegram 
to the purchaser aud the purchaser is to 
take the goods away. 

It was clearly contemplated by the con- 
tract that the delivery telegram would be 
handed by the vendor to the purchaser. 
In this case that was impossible because 
the telegram included other goods and th: 
course pursued bythe vendor undar suck 
circumstances, namely lodging the təle- 
gram with the ship's agent and ob‘aiaiaz 
delivery - orders for different parts of the 
goods included in the same telegram was an 
ordinary business solution of the difficulty. 
But that is immaterial if the contract re- 
quired the handing of a separate telegram 
to the purchaset as a condition. The ques- 
tion is a very difficult one; but I have, with 
great hesitation and regret, come to the coa- 
clusion that it was the term of the con- 
tract that the delivery telegram should ba 
endorsed ‘over, and an essential 
The requirement of a delivery telegram was 
a novel and ephemeral plan arising out of 
emergency caused by War, but it was the only 
form of delivery stipulated for in the contract 
anditnot having been endorsed and handed 
over, it follows that the plaintiff had in law 
the right to reject the goods. In my judz- 
ment' there was no justification for the 
award of damages of Rs, 800 to the 
plaintiff. Such damages, if suffered, were 
not recoverable for remoteness, 

The result is the appeal must b2allowadl 


and the judgment reversed so far as it: 


awards damages to the plaintiffs and the 
judgment onst be reduced to Rs. 1,000 
and costs of suit. 

The appellant having had to come to this 
Court to obtain that result, he is entitled 
to the costs of the appeal except ia so far 

s they have been increased: by his. claim 


* 


term. ° 


to have the whole judgment set aside, T. 
think the justice of the case will be met 
by awarding him half of the costs of this 
appeal. ; 1 

Krishnan, J,—The decision of'this appeal 
really turns upon the question whether the 
provision in Exhibit B, the written contract: 
between the parties, to endorse and deliver 
to the buyer, the plaintiff, delivery ‘elegram 
for the sugar sold, is au essential of the 
contract the breach of which would justify 
a tescision of the whole contract or whether 
it is only a collateral agreement the breach 
of which will only give rise to a claim for 
compensation flowing from it. In other 
words, the question is whether that provi- 
sionis a condtion ofthe contract or only a 
term in it which does not go to the root of 
the contract. If the former view is adopted, 
as the lower Court has done, plaintiff was 
justified in cancelling the contract ashe did 
and in claiming damages as itis not denied 
that no proper offer was made to him of a 
delivery telegram duly endorsed at any time. 
I am inclined to adopt that view. 

The terms of the contract as translated 
are set out by learned Chief Tustice and do 


not require repetition aud, my Lord has also 


explained what exactly a delivery telegram 
is. Though a delivery telegram could not 
well be treated in law as a negotiable instru- 
ment like a Billof Lading whose negotiabil- 
ity the Courts have recognised, the evidence 
in this case is that it was treated in practice 
in Madras by the common consent of the 
merchants and shippers during the War 
as equivalent to a Bill cf Lading in all par- 
ticulars. It was taken as passing the owner- 
ship of goods byemere endorsement so that 
the endorsee could have direct recourse to- 
the shippers or their agents without an 
attornement by them and without being 
required to go through the original consignee. 
The parties. therefore, evidently attached. 
importance to the delivery telegram and we 
have the admission of-the defendant's agent 
in Madras who acted for him in makiug 
this contract as D. W. Nc. r that the provi- 
sion for the endorsement of the delivery 
talegram was stipulated for by the plaintiff 
and was entered in the contract at his 
instance. 
In construing merchantile contrats we 
mist assume that every clause in it was 
inserted by the parties to some good pur. 


749 


pose and with some definite meaning as 
merchants are not in the habit of inserting 
in their contracts stipulations to which 
they do notattach some value and import- 
ance. See Remíry on Sales of Goods, 
page .34. 

Turning now to Exhibit B we find 
at the very beginning of it mention made 
of the sale being “upon delivery tele- 
gram ” and the matter is again retreated 
when the covenant for payment is stated, 
the wards being: “Regarding the remaining 
rüpees in full relating to the account after 
receiving delivery telegram. (and) on coming 
of the steamer on (our) giving you intimation 
you have to make the payment in full of the 
rupees thereof and on making sale 
(endorsement) on the delivery telegram 
and on obtaining signature (you) have to 
take it away." The word ‘it’ seems to 
me to refer to the delivery telegram and not 
to the goods., However that may be, wher 
the parties took so much care to have it 
stated clearly in their contract thata delivery 
telegram shouldbe endorsed and handed over 
it seems to me difficult to treat it merely 
as an unessential or collateral part of the 
contract. 

The. mode of delivery provided for by 
the vendor in Exhibit B is to endorse and 
deliver the delivery telegram. Once he 
does that the vendee becomes bound to 
pay the priceandcannot insist on the goods 
being delivered to him in special by the 
vendor. A covenant as to delivery is 
as much an essential part of a contract 
af sale of goods as a covenant for payment 
of price or any other condition in the con- 
tract. Is there any reason, why we should 
treat such a covenant in this case as not part 
of the contract? I do not think there is. 
So far as the vendor is concerned, thefe 
can be no doubt that it is a very essential 
term of the contract for him as it releived 
him from the duty of delivering the goods. 
Way should it be treated as any the less 
essential in so far as the vendee is con- 
cerned ? If the covenant was intended 
purely for the beuefit of the vendor he may 
possibly waive it and give delivery of the 
actual goods. But ay have already pointed 
out, the convenant was added to the contract 
at the iustance of thevendee ashe consider- 
ed it essential for the purpose ot his busi- 
mess. to do so. He was, therefore, entitled, 
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in my view, to insist on the performance 
of the covenant before payment just as 
much as the vendor was entitled to take ad- 
vantage of it on his side. In my opinion 
the case is one to which section 54 of the 
Contract Act applies. The plaintiff was. not 
bound to take the goods by means of a 
delivery order as the vendor proposed and 
pay for it. 

In this connection reference may be made 
to the recent decision of McCardie, J., in 
Mambre Saccharine Co. v. Corn Products 
Co. (1) that under a €. 4. f. contract where 
the.vendor is bound to tender to the vendee 
a proper policy insurance that obligation is 
not performed by the vendor guaranteeing, 
to hold the purchaser covered by insurance 
in accordance with the terms of a policy oí 
insurance in the vendor's possession. It 
seems to me the covenant in this case to 
give a delivery telegram endorsed stand on 
much the same footing as the delivery of 
an insurance policy in a c. LL contract 
as the performance of the bargain is to 
be fulfilled in each case by delivery of do~ 
cuments and not by actual physical de- 
livery of the goods. The vendor is entitled 
to what he has stipulated for and cannot be 
compelled totake something else in substi- 
tution for it, however effective a substitute 
it might be. The auhorities for this posi- 
tion are discussed by the learned Judge 
and I.need not recapitulate them. 

The same principle is illustrated by a 
still more recent case in Wilson Holgate 
and Company v. Belgian Grain and Produce 
Company (2) where Bailhache, J., had dis- 
cussed the question, again in connection 
with a c. i. f. contract and has held that 
the seller could not perform his obligation 
to deliver an insurance policy by tendering 
instead a broker's cover note or a certi- 
ficate of insurance. In this judgment the 
learned Judge observed [Wilson Bolgaie 
and Company v. Belgian Grain and Proauce 
Company (2)] that "he (the vendee), cannot 
be compelled to take a document which is 
something like that which he has agreed 
to take. He is entitled to have a document 
of the very kind he has agreed to take 


(r) (1919) xr K. B. 198; 88 L. J. K. B. 402 
120 L. T. 113; 24 Com. s. 89; 35 T. L. R. 94. 

(2) (1920) 2 K. B. 1; 89 L. J. K. B. 300; gaz 
L- T. 524; 25 Com, Cas, 1; 35 T. L. R. g30. 
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or at least one which does not differ from 
it 1n any material respect." A delivery is 
different from a delivery telegram as the 
former requires an  attornement by the 
Warehouseman to pass the ownership of 
the goods to the vendee; See Benjamin 
on Sale, 5th Edition, page 742; whereas 
the latter was accepted in Madras passing 
the goods by mere endorsement. 

Now, if I am right in thinking that the 
endorsement and delivery of a delivery 
telegram by the defendant was a condition 
of the contract it is clear that that condition 
was not fulfilled by him and the plaintiff 
was entitled to treat the contract as broken 
and claim damages in spite of the defend- 
ant’s offer to deliver a delivery order 
for the goods. 

The next question is as to the measure 
of damages. Now section 73 of the Con- 
tract Act states the law on the point in this 
country: It is clear that the plaintiff will 
be entitled to be refunded the Rs. 1.000 
advanced by him, But as regards the 
Rs. 800 decreed to him as compensation for 
the loss of the commission he would have 
got if the contract had been performed 
plaintiff will be entitled to it only if he 
can bring himself under the latterpart of the 
first clause in section 73, tinder the former 
part such damages will be too remote. 
To apply the latter part it has not been 
shown that the parties, that is, not only the 
plaintiff but the defendants also knew when 
the contract was made that such a loss as 
the loss of commission was likely to result 
from the breach. There is no evidence to 
show that defendants had. notice of 
any such special loss and the claim for it, 
therefore, fails under the latter part also. 
T agree with the learned Chief Justice that 
plaintiff’s claim for Rs. 800 as damages 
must be disallowed. 


On my view the appeal fails in part 
and is allowed in part, the decree of the lower 
Court being modified by substituting 
Rs. 1,000 for Rs. r,800init. Iagree to the 
order proposed. by the learned Chief Justice 


as to the costs of the suit and of this 
appeal. 
I would add in conclusion that I also 


entirely agree with the learned Chief Jus- 
tice in his observation regarding the duty 
of an Appellate Court in a first appeal where 
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tbe appeal is open on facts, ín considering 
the evidence. 
V. N. V. 
N, P, 


Appeal allowed in part; 
Decree modified. 





MADRAS HIGH COURT. 

Civi, REVISION PETITION NO. 737 OF 1920. 

February 10, 1922. 

Present -—Mr, Justice Kumaraswami 
Sastri, 
GANNABATHULA VENKAMMA—- 
PETITIONER 
Versus 
GANNABATHULA RANGA RAO AND 
OTHERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 8. 114, 
O. XLV I I, r. 1-— Reviet— Amendment of decree 
—JDecree covreci when made—Subsequent happenings 
whether good ground for amendment or review. 

The ground for amendment or review of a decree 
must be something which existed at the date of 
the decree, and section 114 of the Civil Procedure 
Code does not authorise the review of a decree 
which was right when it was made, on the ground 
of the happening of some subsequent event. 
[p. 742, col. 1.) 

A judgment of a District Court passed on the 
strength of a judgment of the High Court cannot. 
be reviewed on the ground that the latter judgment 
had been subsequently reversed by the Privy 
Council. Tp. 742, col. 1.) 

Kotaghirs Venkata Subbamma Rao v. Vellanki 
Venkatarama Rao, 24 M. 1; 27 I. A. 197; 4 C. W.. 
N. 725; 10 M. L. J. 221; 2 Bom. L. R. 771; 7 Sar. 
P.C.].6;78 (P. CH Annamalai Chettiar v. Sub- 
ramania Iyer, 4 M. L. T. 86, Golamali  Jemadar 
v. Abdul Karim Sarkar, 5 Ind. Cas. 182; 11 C. L. 
J. 26; 14 C. W. N. 244 and Kumar Sarat Kumar 
Roy v. Sripati Chatterjee, so Ind. Cas. x19; 23 C, 
W. N. 242, followed. 

Waghela Raisangji v. Shaik Masludin, 13 B. 330: 
13 Ind. Jur. 391; 7 Ind. Dec. (N. $.) a19, over- 

ed. 

“Ram Lal v. Kalka Prasad, 10 Ind. Cas. 
2444 33 A. 566; 8 A. L. J. 584, Waman Hari 
v. Hari Vithal, 31 B. 128; 8 Bom. LI. R. 
932, Muthusawmy Pillai v. Shunmugasundaram 
Pillai, 19 Ind. Cas. 2t4;13 M. L. T. 2234, 
Kiskun Deyal Rai v. Kulpati Kuer, 45 Ind. Cas. 
316; 3 P. L. J. 372; (1918) Pat. 238, not followed. 

Zemindar of Pangidigudem v. Vbnhatappayya, 54 
Ind. Cas. 647; 37 M. L. J. 59r, Secretary of State 
for India v. Zemindarani of Vegayammapeta Estate, 
59 Ind. Cas. 98; t2 L. W. 334, referred to. 

Petition, under section xi5 of Act V of 
1908, praying the High Court to revise the 
order of the District Court, Kistna, at 
Masulipatam, in C. M. P. No. 354 of 1919 

in A. 8. No. 194 of 1909 on its file. 


* 


, Privy Council, 
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.Mr. V. Ramadas, for the Petitioner. 
Messrs. P. Navayanamuris and K, Kam- 
manna, for the Respondents. 
JUDGMENT.—1 do not think that 
the decree of the Privy Council reversing 
the decree of the High Court as to the adop- 
tion is a ground for review of judgment 
‘passed prior to the decision of the Privy 
Council, on the strength of the judgment 
of the High | Court. In Kotaghiri Venkata 
Subbamma Rao,v. Vellanki V enkatarama 
Rao (I) their Lordships of the Privy 
Council observe that the ground 
of amendment must be something which 
existed at the date of the decree and that 
the section does not authorise the review 
of a decree which was right when it was 
made on the ground of the happening of 
some subsequent event. In Annamalai 
Chettiar v. Subramania Iyer (2) Wallis and 
Munro, JJ., held, following the decision of the 
that the ground for amend- 
ing a decree or review must be something 
which existed at the date of the decree and 
were of opinion that the decision of the 
Bombay High Court in Waghela Ratsangji 
v. Shaik Masludin (3) must be treated as 
overruled by the decision of the Privy 
Council in Kolaghiri Venkata Subbamma Rao 
v. Vellanki Venkatarama Rao (x). A similar 
view was taken in Golamah Jemadar v. 
Abdul Karim Sarkar (4) and Kumar Sarat 
Kumar Roy v. Sripati Chatterjee (5). 
Reference has been made by Mr. Rama- 
das for the appellant to Waghela Ratsangji 


v. Shaik Masludin (3), Ram Lal 
v. Kalka Prasad (6), Waman Hari 
v. Han Vithal (7), Muthusawmy 
Pillat v. .Shunmugasundargm Pillar 8), 
Kishun. Dayal Rai vw. Kulpati Kuer 
(9). As pointed out in Annamalai 


Chettiar v. Subramania Iyer (2) the decisiorf 


(x) 24 M. 1;27 I. A. 197; 4 C. W. N. 
jo a78 (Pc) 
J. 67 

(2) AM. 16. 1. 86. . 

(3) 13 B. 339; 13 Ind. Jur. 391: 7 Ind. Dee, 
(x. S.) 219 

y A 5 Tad. Cas. 182; 11 C. L. J. 26; 14 C. W. 


725; 
2 Bom. L. R. 771; 7 Sax. P. C. 


244. 
p 50 Ind. Cas. 119; 23 C. W. N. 242. 
(6) ro Ind. Cas. 244; 33 A. 566;8 A. L, J. 


84. 
? (7) 31 B. 128: BE Bonn p Rega 

A 19 Ind. Cas. 214; 13. M. L. T. 225. 

fa) 45 Ind. Cas. 316; 3 P. i. J. 3727 (764 E) 
Pat. 238, 
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of the Privy Council in effect overrules the. 
view taken by the Bombay High Court in 
Waghela Raisangjt v. Shaik Masludin (3) 
and the other decisions relied on by the 
appellant’s Vakil follow the decision in 
Waman Hari v. Hari Vithal (7) and do 
not consider the decision of the Privy. « 
Council in Kotaghisi Venkats Subbamma Rao 
v. Vellanki Venkatarama Rao (1). 

_It is, in the view I take of the matter, 
unnecessary for me to decide whether the 
effect of the judgment of the Privy Council 
was to supersede the judgment of the Dis- 
trict Court in A. S. No. 194 of 1909. The 
view taken by Wallis, C. J., and myself in 
Zemindar of Pangidigudem v. Venkatappayya 
(10) has been dissented from by Ayling and 
Coutts-Trotter, JJ., in Secretary of State 
for india v. Zemindarant of Vegayammapeta 
Estate (11). The decision in Zemindar of 
Pangidigudem v. Venkatappayya (10) is 
before the Privy Council and a definite 
pronouncement on the law will soon be 
made. 

As the present application was made’ 
under section 114 and O. XLVII of the Code 
of Civil -Procedure which relates to review 
of judgment it is unnecessary to Ee 5 
if, assuming the decree of the Privy Council 
superseded "the decree in A. $. No. 194 of 
I909, an application under section ISI of 
the Code of Civil Procedure will be compe- 
tent or whether a separate suit will lie. I 
may state that the decision in Kota- 
ghiri Venkata Subbamma Rao v, Vellanki 
Venkatarama Rao (1) was passed under 
the Code of Civil Procedure of 1882 which 
contained no provision analogous to sec- 
tion 151 of the Code of 1908 and nothing 
in my judgment would affect the view that 
may be taken on an application under sec- 
tion 151. 

As I am of opinion that an application 
for review will not lie I dismiss the petiticn 
with costs. 

V. N. V. Petition dismissed, 
` (xo) 54 Ind. Cas, 647; 37 M. L. T. 591. 

(11) 59 Jnd. Cas. 98; 12 I. W. 334. 
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MADRAS HIGH COURT. 

AEPEAL AGAINST ORDER NO. 253 OF 1921 
AND 
Civi, REVISION PETIMON No, 491 
OF 10921. 
March 2, 1922. 

Present »—Mr. Justice Oldfield and Mr. 

Justice Venkatasubba Rao. 

C. GANAPATHY MUDALIAR—ApPEr- 
TANT YN NO. 253 OF I921 AND PETITIONER 
IN NO, 491 oF 1921, 

UCYSWS 
N. KRISHNAMACHARI AND OTHERS 


—RESPONDEN'TS IN BOTH. 
Statutes, construction  of—Procedure Law— 
Retrospective opevation—~Test—Limitation Act 
(1X of 1908), Sch. I, Arts. 166, 181— Civil Pro- 
‘cedure Code ( Act V of 1908), ss. 47, 151— Applica- 
Don to set aside sale as void — Limitatton— Inherent 
powers, when to be used. 

, The law of limitation is a law of procedure and 
has retrospective effect except in particular cases 
Wheré an exception is recognised. [p. 744, col. 2.] 

The question whether an act of procedure is 
retrospective or not depends on the existence 
- of an interval between the passing andthe coming 
into force of the new Act, whether the case is one 
` in which the right to proceed is destroyed or merely 
curtailed by the Act. If the new Act gives no days 
of grace for its coming into operation but makes 
it law as soon as it is passed, Courts should hold 
that the Legislature did not intend to interfere 
with vested rights. But where litigants had pre- 
vious notice and could have enforced their rights 
before the Act became law, they cannot claim 
relief; [p. 745, col. x.] 


Arayil Kali Amma v. Sankaran Nambudripad, 
5 Ind. Cas. 420; 34 M. 292; ; M. L. T. 115; 20 
M. L..J. 347; (1910) M. W. N. 516, Chidambaram 
Chetty v. Karuppan Chetty, 8 Ind. Cas. 543; 35 
M. 678; (1910) M. W. N. 711; 9 M. L. T. 75, Rama- 
krishna Chetty v. Subbaraya Iyer, 18 Ind. Cas. 
64; 38 M. 101; 24 M. L. J. 54; (1913) M. W. N. 
303, Moon v. Durdan, (1848) 2 Ex. 22; 12 Jur. 
138; 154 E. R. 389; 76 R. R. 479 and Colonial 
Sugar Refining Co v. Irving, (1905) A. C. 369; 74 
L. J. P. C. 77;92 L. T. 738;21 T. I. R. 513, 
‘considered, l 

Rajah of Pittapur v. Gani Venkat Subba Row, 
30 Ind. Cas. 94; 39 M. 645; 29 M. L.J. 1; 18 M.L. 
T. 67; 2 I. W. 661; (1915) M. W. N. 547, 
Vaithyanatha | Aiyayr v. Govindaswamy | Odayay, 
"62 Ind; Cas. 795; 13 L. W. 522; (1921) M. W. N. 
338; 41 M. L. J. 65, distinguished. 

_ Riv. South Leeds and Bradford Railway Company, 
(1852) 21 L. J. M. C. 193; 16 Jur. 817 and The 
Ydun, (1899) P. 236; 68 L. J. P. ror; 8x L. Te 
“yo; 8 Asp. M. C. 551; x5 T. L. R. 361, followed. 

The wording of Art 166 of Sch,.I to the 
Limitation Act is unrestricted and the Article 
is applicable to petitions under section 47 of the 
Civil Procedure Code whatever their nature, for 
«instance, where a sale is sought to be set .aside 
as-heing void. [p,.746,-col.-1,] . e 


Thehkedath Neelu — Neithiar v.  Subramania 
Moothan, 53 ind. Cas. 809; 11 L. W. 59; (1919) M. 
W. N. 897, Muthiah Chettjar v. Bawa Sahib, 26 
Ind. Cas. 46; 1 L. W: 969; 27 M. L. J. 605 and. 
Pasumarti Payidanna v. Ganti Lahshminarasamma, 
29 Ind. Cas.314; 38 M. 1076; 28 M, L.J. 525, relied 
on. : 

Ram Kinkar v. Sthiti Ram, 46 Ind. Cas. 
221; 27 C. Ie. J. 528, Aviatullah v. Sashi Bhusan 
Hazrah, 55 Ind. Cas. 547; 24 C. W. N. 73 and 
Seshagiri Rao v. Sreenivasa Rao, 56 Ind. Cas. 
260; 43 M. 313; 38 M. L: J. $2; (1920) M. W. N, 
I27, not followed. ; -— 

To bring a case within section 14 of the Limitation 
Act, it is necessary to prove not merely that.a suit 
was prosecuted in good faith but that the Court 
was unable to entertain it for defect of jurisdiction 
or other cause of like nature. Where the whole 
of the prior proceedings and remedy were miscon- 
ceived, section r4 has: no application. [p. 746, 
cols. 1 & 2.] 

Murugesa Mudaliar v. Jattavam Davy, 23 M. 
621; 8 Ind. Dec. (N. s.) 836, followed. 

Mathura Singh v. Bhawani Singh, 22 A. 248 
at p. 257; A. W. N. (1900) 64; 9 Ind. Dec. (N. s.) 
1197, dissented from. 

Inherent powers of Court are not to be used 
in order to relieve a party from: the consequences, 
of his own mistakes or to enable him to evade 
the law of limitation. [p. 747,col 1.) 

Pamireddi Sambayya v. Nimmagadda Nagayya, 
52 lud. Cas. 540; 9 L. W. 513, Venkata Row v. 
Tuljaram Row, 38 Ind. Cas. 270; 5 L. W. 482; 
(1917) M.W. N. 3o and KAhajooroonissa v. Rowshan 
Jehan, 2 C. 184; 3 I. A. 291; 26 W. R. 36; 1 Ind. 
Dec. (N. S.) 412, distinguished. 

Appeal against an order of the Dis- 
trict Court, North Arcot, dated the 31st 
March 1921, in C. M. P. No. goof 1920, and 
Petition under section 115 of Act V of 1908 
and section 107 of the Government of In- 
dia Act, praving the High Court to revise 
the order of the District Court, North 
Arcot, dated the 31st March 1921, in C. 


M. P. No. 90 of 1920. 
Messrs. K. V. Krishnaswamt Asyer and 


P. S. Narayanaswami Atyer, for the 
Petitioner-Appellant, 
Messrs. S. Srinivasaiyengar, V. Rama- 


das and K. Raja 
dents. 


JUDGMENT.—The question is whether 
the orders of the lower ‘Court dismis- 
sing these two petitions by the appellants 
as out of time are correct. Of those 
petitions Civil Miscellaneous Petition No. 90 
of 1920 was by the appellant for the 
setting aside of a Court-sale held on 19th 
September 1887 in execution of a mortgage- 
.decree-and -for a fresh sale on an amendcd 


Atyer, for the Respon- 
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proclamation. He aiso asked for an amend- 
ment of the execution petition of his op- 
ponent, the decree-holder, by bringing it 
into conformity with the decree under 
execution. In Civil Miscellaneous Peti- 
tion No. 91 of 1920 he asked leave to am- 
plify this prayer by asking the Court to 
“order, if necessary, a fresh proclaniation of 
gale, giving correct information as to the 
interests of the various defendants, with 
a full description of the nature and valuc 
of the properties.” There was also a 
prayer for leaveto withdraw the portion of 
paragraph 20 in Civil Miscellaneous Peti- 
tion No. go, in which he declined to pro- 
ceed against sth to 14th defendants, traus- 
ferees of the decree-holders purchasers. 
This last prayer has been subjected to spe- 
cial objection. But the amendment was 
asked for before any prejudice could have 
arisen and it would have raised no new 
question of limitation. This objection is, 
.. therefore, groundless, 


We ‘accordingly have to deal only with 
the question of limitation, as raised by the 
earlier Civil Miscellaneous Petition No. co 
which was presented on 24th September 
1019, over 30 years after the sales sought 
to be set aside. The explanation for the 
delay is, first, that, as the appellant alleges, 
owing to fraud he was kept from knowledge 
of his right to apply until February 1907, 
That allegation is disputed and has not bren 
dealt with by the lower Court. But it is not 
necessary for us to deal with it, as even if it 
is accepted, the applications are still in 
our ‘opinion out of time. Secondly, the 
appellant contends that the period applica- 
ble to his application is three years from 
February 1907. Thirdly, that he is entitled 
to exclude from the period the time taken 
-by him in prosecuting in good faith a suit 
which began on 16th November 1607 and 
ended with the judgment of the Judicial 
Committee on 14th December 1917 when 
his suit was, it is said held to be Larred by 
section 244 of the previous Code (Code of 
Civil Procedure, 1882, corresponding with 
section 47 of the piesent Code of Civil Pio- 
cedure 1908). It is not disputed that, if 
both these contentions are sustained, these 
petitions will be in time on the assumption 
that the starting point is some date in Feb- 
ruary 1907, In our opinion.neither of them 


can be sustained. Jt will, however, be suffi- 
cient if cither of them fails. 

It is important to decide, first, what is 
the law applicable. For the present law, 
Act IX of 1908, came into force on first 
January 1909. It is admitted that the 
appellant’s third contention already ståt- 
ed is, apart from any other objection to it, 
unsustainable, if the previous Act of 1877 
applies, because section i4 of thet Act 
allowed an applicant the time spent only 
in making another application, not in con- 
ducting a suit, where, as under the present 
law, allowance can be claimed for the time ` 
spent in prosecuting another civil proceed- 
ing whatever its character. This point 
can at once be decided in appellant's favour. 
For all the authorities regard the.law of 
limitation as a law of procedure and lay 
down that laws of procedure have retro- 
Spective effect. This rule is not the less 
binding, because authority recognizes ex- 
ceptions to it in particular cases, and appel- 
lant desires by one of his alternative con- 
tentions to avail himself of one of those 
exceptions and to claim 3 years for his 
cause of action under Art. 18, Sch. II, of the 
former Act (Indian Limitation Act 1877) 
instead of 30 days under Art. 166 of the pre- 
sent Act (Act IX of 1908), For there is 
neither reason nor authority for holding that 
in the argument to be considered, anything 
Lut an exception or anything obliging the 
party to make an election between the 
c[plication of one Act and the other as a 
wlole is in question. The exception, of 
which tte appellant proposes to avail him- 
self, is (he contends) recognised in the re- 
ference in Rajah of Pittapur v..Gant Venkat 
Subba Row (1) by Wallis, C. J., to cases in 
which the application would absolutely 
destroy the plaintiff's right of suit, which 
was in existence when it came into force; 
and in the dictum of Kumaraswami 
Sastri, J., that “both on principle and 
on the balance of authority the new law 
ought not to be applied so as to kill causes 
of action which were alive on the date of 
its enactment," and also in the endorse- 
ment by Wallis, C. J., and one of ourselves 
of tbose references in Vatthyanatha Atyar v. 


(1) 30 Ind. Cas. 94; 39 M. 645; 29 M. ke. J. 9i 


18 M, Le 7,67; 2 1, W. 661; (191g) M, W. N. SA, 
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Govindaswamy Odayar (2). Certainly, if 
the ‘fact that the party’s right is destroyed 
by the application of the new law is alone 
to be decisive, then the appellant must be 
allowed to benefit by the exception thus 
‘recognised and to rely on the former Act. 
For, if section 14 is assumed applicable 
to his case, a point we return to, he certain- 
ly had time to proceed, of which the new 
Act deprived him when it came into force 
on Ist January 1909. 


Closer examination, however, shows that 
this view of the authorities requires quali- 
fication. Im Vatthyanatha Atyar v. Govinda- 
swamy Odayar (2) the Court was recog- 
nizing an exception, which was applicable 
to the case before it and which there was 
no necessity for it to define more closely. 
Probably it would have been better, if it 
bad stated clearly what appears to the law; 


that the same rule applied whether (as in ` 


tke present case) the time available under 
the new Act was merely shorter than that 
available under the former Act or no time 
was available under the new Act at all. 
Rajah of Pittapur v. Gani Venkat Subba Row 
(7) was, in fact, a case of the latter kind, and 
the three learned Judges made it clear that 
the point is not merely whether the right is 
destroyed by the new law (and to this, the 
judgment of Wallis, C. J., in Vaithyanatha 
Aiyar v. Govindaswamy Odayar (2) refers) 
but also whether any period intervened 
betwcen the enactment of the new Jaw and 
its coming into force, Seshagiri Aiyer, J., 
In his dissenting judgment stating that, 
*'Cne ti derlying principle of the cases which 
lean against retrospective operation is that 
if tke new Act gives no days of grace for its 
coming into operation, but makesit law as 
soon as it is passed, Courts should hold 
that the Legislature did not intend to inter- 
fere with vested rights. But where liti- 
gants had previous notice and could have 
eniorced their rights before the Act became 
law they cannot claim relief," The learn- 
ed Judge in fact only differed from the 
other members of the Bench, because he 
beld that in the particular case, (that of 
the Estates Land Act) such a notice had 
been given. In earlier cases, Avayil Kali 


(2) 62 Ind. Cas. 795; 13 L. W, 522; (1921) 
M, W. N. 338; 41 M, Le J. 65. AG d ct GAN 
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Amma v. Sankaran Nambudripad (3), Cht- 
dambaram Chetty v. Karuppan Chejty (4), 
and Ramakrishna Chetty v. Subbaraya Iyer 
(5) the same view was taken. Of the 
English cases relied on, those which, like 
Moon v. Durden (6), deal with substantive 
rights or like, Colonial Sugar Refining Co. 
v. Irving (7), which deal with incidents of 
procedure resembling substantive | rights, 
such as rights of appeal, illustrate the 
general rule that a new Statute has no retro- 
spective effect, unless it contains some indi- 
cation that the contrary is intended. But 
the doctrine applicable to new laws of li» 
mitation was laid down generally in R. v. 
South Leeds and Bradford Railway Company 
(8 and The Ydun (9) as it is stated in 
the Indian decision; and we respect- 
fully adopt it, as depending on the exist- 
ence of an interval between the passing 
and the coming into force of the new 
Statute, whether the case is one in 
which the right to proceed is destroyed or 
merely curtailed. Taking this view, we 
must hold in the present case, that the 
Limitation Act of 1908 applies to the appel- 
lant’s cause of action, because that Act 
received the assent of the Governor-General 
in Council on 7th August 1908 and came 
into force in Ist January 1909. 

The appellant, however, has argued that 
even if the Act of 1908 is applicable, he had 
three years to present his application be- 
cause the. Article applicable is not No.r66 
but Notär, He has no doubt adduced 
some authority for this contention since 
Ram Kinkar v. Sthiti Ram (xo) and 
Ariatullah v. Sashi Bhusan Hazrah (11) ate 
in his favour. But in the first of these the 
relevant portion’ is obtter and not material 
to the decision, whilst in the second the 
point was conceded and there was no dis- ` 
cussion of it. The appellant has then 

(3) 5 Ind. Cas. 420; 34 M. 292; 7 M. L. T. 115; 
20 M. L. J. 347; (1910) M. W. N. 516. 

(4) 8 Ind. Cas. 543; 35 M. 678; (1910) M. W. N. 
711; 9 M. L. T. 175. 

(5 18 Ind. Cas. 64; 38 M. IQI; 24 M. L. J. 
54; (1913) M. W. N. 303. 

(1848) 2 Ex. 22; 12 Jur. 138; 154 E. R. 389; 
76 R. R. 479. 

2 (1905) A. C. 369; 74 L. J. P. C. 77; 92 
Ta. T. 738; 2x T. L- R 513- 

(8) (1852) 21 L. J. M. C. 193; .16 Jur. 817. 

(oi (1899) P. 236; 68 L. J. P. 101811. T, 
10; 8 Asp. M. C. 551; 15 T. L. R. 361. : ` 

(ro) 46 Ind. Cas. 221; 27 C. L. J. 528. - 

(xz) 55 Ind, Cas. 347) 24 C. W. N., 73. 
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telied on Seshagiri Rao v. Sreenivasa Rao 
(12) to show that, where (as here) the sale 
is impugned as void, Art. 181 is applicable. 

‘But the conclusion in that judgment is 
supported only by reference to an uuteport- 

‘ed case, not by any independent reason- 
ing and the ground on which the learned 
Judges distinguished Muthiah Chettiar v. 

Bawa Sahib (r3) that the applicant before 
them was not a party within the meaning 
of section 47, would not be available to us. 
On the other hand, Thekkedath Neelu Nei- 
hiar v. Subramama Moothan (14) aud the 
decision of the learned judge who dealt 
with the point, was incidentally to the same 
'effect, when the sale was impugned as void 
in Muthiah Chettiar v. Bawa Sahib (13) show 
that Art. 166 is applicable to petitions under 
section 47, whatever their nature; and in 
Püsumart Payidanna v. Ganti Lakshminara- 
samma (I5) 
brought to the notice of the learned Judges 
in Seshagiri Rao v. Sreenivasa Rao (12) the 
decision of the learned Judge, who dealt 
with the point, was incidentally to the same 
effect, when the sale was impugned as 
void. The wording of Art. 166 is 
unrestricted ‘and we do mot consider 
that we are at liberty to impose restrictions, 
which nothing in it suggests. It no doubt 


covers only applications under the Code; ` 


but that is immaterial, as in the present 
case the ‘controversy is between the 
patties and: an application instead of a 
suit is authorised by section 47. We, 
therefore, hold that Art. 166 of Act IX 
of 1908 1s applicable. 

We have next to consider whether section 
14 of that Act has been complied with. We 
will, for the sake of argument, assume that 
the applications before us are for the same 
. relief as the suit, although in fact further 

relief was asked for in the latter. We 
will also assume that the suit was prosecut- 


pus 43 M. 313; 38 M. L. E^ 
127. 
46; 1 L. W. 969; 27 M, L.J. 


(12) 56 Ind. Cas. 
62; (1920) M. W. N. 
(13) 26 Ind. Cas, 
605. 
(14) 53 Ind. Cas. 
W. N. 897. 
(15) 29 "id. Cas, 314: 38 M. 1076; 28 M. I, J. 


52 5. 


809; 11 L. W. 59; (1919) M. 


€ wm 


an authority apparently not ` 


ed in good faith. But we have still to 
decide whether the lower Court was unable 
to entertain that suit for defect of jurisdic- 
tion or “other cause of a like nature.” 
We can hold that it was so, only if we adopt 
the comprehensive view of the latter ex- 
pression taken in Mathura Singh v. Bha- 
want Singh (x6). That, however, would 
admit practically every conceivable case, 
in which a party had proceeded in good 
faith; and the wording of the section makes 
it clear that that is not the meaning. No 
authority has been shown, on the póint. 
Cases of mis-joinder.are specifically provid» 
ed for by Explanation 3. Here we have to 
deal with a case, in which the proceeding 
and the remedy have been wholly miscoi- 
ceived. Of the various authorities shown 
Murugesa Mudaltar v. Jatiaram Davy (17) 
is against the application of the seclion to 
‘such cases. We are unable to see how 
the failure of the appellant in the prosecu- 
tion of his claim by suit can be attributed 
to anything connected with the jurisdic: 
tion of the Court. We, therefore, are con- 
strained to hold that section 14 cannot be 
applied. The result is that the lower 
Court’s order dismissing the application 
as out of time was justified. 

Lastly, we have been asked to interfere 
in the exercise of our inherent powers, ‘The 
circumstances are that the appellant ori- 
ginally, after becoming aware of what hap- 
pened, proceeded by a petition in February 
1907. Afterwards, he says, because of 
the legal advise he obtained, he withdrew 
that petition on 20th November, 1907, 
shortly after bringing the suit already re- 
ferred to. We are asked to use our inherent 
powers to authorize the revival of the 
petition, which the appellant himself had 
withdrawn; and  Pamireddi Sambayya v. 
Nimmagadda Nagayya (x8), Venkata Row 
v. Tuljaram Rao (x9) and Kkajooroonissa v. 
Rowshan Jehan (20) are cited as afford- 
ing precedents for our doing so. In the 
first case, however, one of the learned 


(16) 22 A. 248 at p. GC A. W. N. hoes 64; 
9 Ind. Dec. (N. S$.) 119 

(17) 23 M. 621; 3 Ind. "Dec. (N. S.) 836. 

(18) 52 Ind. Cas. 540; 9 L. W. 513. : 

(19) 38 Ind. Cas.270; 5 L. W. 482; (1917) M, 
W. N. 30. 
(20) 2 C. 184; 3 I. A. 291; 26 W. R. 36; 1 Ind, 


dec. (R. 9) 4X3. ` WEST 
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Jüdges concerned expressly stated that the 
decision must not be regarded as a prece- 
dent. In the other two cases the abandon- 
ment of proceedings owing to compromises, 
to which afterwards effect was not given, 
was in queston. There is nothing resembl- 
ing that in the facts before us. Although 
the appellant has referred to the objection 
taken by the respondent in the counter- 
petition in 1907 to his proceeding by peti- 
tion, instead of by suit, that involves 
nothing which can be regarded as resembliag 
. the withdrawal by the parties concerned 
in the cases relied on in consequence of the 
failure of the compromise agreement. 
Here it was for the appellant to. choose: his 
own procedure; and it is significant that 
he made no reference in the suit, so far as 
appears from the judgment of the Judicial 
Committee to the suggestion that he had 
done so with reference to the plea of bis 
opponent, In the case before us the ap- 
pellant has been at fault throughout, either 
by choosing an incorrect procedure or after 
the Judicial Committee’s decision by a 
delay, which he has not satisfactorily ex- 
plained, in approaching the Court with 
the present application. Inherent powers 
are not to be used in order to relieve a party 
from the consequences of his own mistakes 
or to enable him to evade the law of limi- 
tation. 

In these circumstancés, this contention 
also fails. 
. The appeal fails and is dismissed with 
costs. d x 

Civil Revision Petition No. 491 of 92I 
against the lower Court’s order in so far as 
~ it relates to Civil Miscellaneous Petition 
No. 91 is dismissed with costs. 


Y.N. V. Appeal dismissed. 


PATNA HIGH COURT., 
Crvi, REVISION NO. 73 OF 1922. 
June 20, 1922. 
Present: —Mr. Justice Adami. . 
Tar BENGAL NORTH-WESTERN 
RAILWAY COMPANY —PETITIONER 
VENSUS ——— 
ABDUL KARIM—OrrosrTE PARTY. 
Ratlways Act (IX of x89o), s. 72  (2)-- 
Goods consigned, under Risk- Notes B or H—-Lozs 
— Claim for damages—Wilful neglect ov theft, proof 
of— Burden of proof. 
Where goods consigned to the Railway, uu ler 
Risk -Notes B or H, arelost and a claim for damages 
is brought, it is incumbent upon the plaintiff to 
prove wilful neglect of the Railway Administration 
or theft by their servants or agents. [p. 748, col. 1.] 
Shoe Barat Ram v. Bengal and  Novih Western 


Railway Co., 15 Ind. Cas. 56; 16 C. W.N. 766, 


East Indian Railway Company v. Kanak Behary 
Haldar, 44 Ind. Cas, 691; 22 C. W. N. 622; East 
Indian Railway Company v. Nilhanta Roy, 22 
Ind. Cas. 679; 41 C. 576; 19 C. Ls J. x42; 19 C. 
W. N. 95, referred to. ; | 

Revision, 

Mr. S. N. Bose, for the Petitioner. 

Mr. Katlaspatt, for the Opposite Party. 

JUDGMENT.—This application arises 
out of a suit in. which the plaintiffs made 
a claim against the East Indian Railway, 
the Bengal North-Western Railway and the 
Eastern Bengal State Railway Companies, 
in respect of 20 bags of lime con- 
signed by their agent at -Dehri-on-Sone, 
to the plaintiffs at Purnea. The Secretary 
of State was made a party . defendant. 
The claim was for Rs. 99-4-0 as damages, 
and consequently the suit was tridble by 
a Court of Small Causes. 

The Munsif, who was vested with the 
powers of a Small Cause Court Judge, pre- 
ferred to try the suit by the ordinary pro- 
cedure, and gave a decree in favour of the 
plaintiffs as against the Bengal, North- 
Western Railway only for a sum. of 
Rs. 68-15. 

No appeal lay against this decision, and 
the only course open to the defendants- 
petitioners was to move this Court in 
revision—Indva Chandra Mukherjee v. Srish 
Chandra Banerjee (I). ° 


The bags were despatched from Dehri- 
on-Sone station under a Risk Note in Form - 
H which, in consideration of the the reduced 
rate, exonerated the Railway Company 


(1) 21 Ind. Cas, 1204-40 C. 537- 
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for loss or damage to the consignment 
except loss of the complete consignment 
or of one or more packages forming part 
of a consignment due either to the wilful 
neglect of the Railway Administration or 
to theft by, or to the wilful neglect of, its 
servants or agents. 

The -Munsif found that the 212 bags 
were safely carried by the East Indian 
Railway Company as far as Mokameh Ghat, 
‘where they were made over to the Bengal 
North-Western Railway Company for tran- 
shipment, so that the East Indian Railway 
Company were held not to be liable. The 
Transhipment Book of the Bengal North- 
Western Company showed that 212 bags 
had been taken delivery of by that Rail- 
way, and, therefore, the Munsif held that 
the.Bengal North-Western Railway must be 
held liable for the loss of complete bags 
found to be short on delivery at Purnea. 

- ‘The contentions raised against this find- 

ing are that the Munsif did not consider 
the whole of the entry in the Transhipment 
Register which, though in one column 212 
bags were shown as received, had an entry 
in another column to the effect that on 
weighment the bags were found to be 29 
maunds short in weight, and that on failure 
of the plaintiffs to show wilful neglect by 
the Railway Administration or its servants, 
or theft by their servants or agents, the 
plaintiffs could not succeed under the terms 
of the Risk Note. 

It is a fact that there is an entry of a 
shortage of 29 maunds, for which the Bengal 
North-Western Railway could not be held 
responsible, and it is also a fact that it 
was not proved that the loss was due to the 
wilful neglect of: the petitibners or their 
servants or the theft by their servants or 
agents, nor is it argued before me that 
such neglect or theft were sought to be 
proved by the plaintiffs. It has been held 
on inany occasions by various High Courts 
in India that in cases where goods are con- 
signed ‘under Risk Notes B or H it is incum- 


bent on the plaintiffs to prove such wilful ` 


neglect or theft; Ineed only refer to the 
cases of Sheo Barat Ram v. Bengal and 
North Western Railway Company (2); East 
Indian Railway Company v. Kanak Behary 
Haldar (3) and East Indian Railway 


(2) 15 Ind. Cas. 56; 16 C.W. N. 766. 
(3) 44 Ind. Cas. 691; 22 C. W. N. 622. 


Company v. Nilkanta Roy (4) Though 
it may be very difficult for a consignor to . 
prove neglect or theft in these cases, Tam, : 
bound to follow the above decisions and: 
to find that the decree of the lower Court 
cannot be sustained. 

The application is, therefore, granted and 
the decree of the Munsif is set aside. Hear - 
ing fee three gold mohurs. 

The suit will, therefore, be dismissed with- 
Costs. 

N. E, Application allowed. 


(4) 22 Ind. Cas. 679; 41 C. 576; 19 C. L. J, 
r42; 19 C. W. N. og. ; 


MADRAS HIGH COURT. 
Civi, APPEALS Nos. 39 and 59 OF IQ2I. 
March 22, 1922. 

Present '—Mr. Justice Phillips and Mr. 
Justice ' Devadoss. 
CHELASAMI ATCHAMMA AND OTHERS 
—PLAINTIFFS—APPELLANTS 
VEYSUS 
CHELASAMI VENKATASUBBAYYA 
AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Hindu Law— Joint family— Partition, partial— 
Presumption— Intention to separate— False states 
ment that family has separated, effect of—Properiy 
acquired by litigation, whether joint. 

The presumption that when there is a partition 
in a Hindu family, there is a total partition and not 
merely a partial one is one-which can be rebutted 
and the circumstances in each case will show 
how much importance is to be attached to the 
presumption and what amount of evidence will 
be necessary to rebut it. For instance, in a case 
where a father who has sous from two wives effects 
a partition because the sons from his first wife do 
not get on well with the second wife, the presump- 
tion of complete and total partition extending to 
the father and his minor sons from the second 
wife is weak. [p. 748, cols. x & 2.] 


An incorrect statement in a plaint that the 
parties became divided some years ago without 
itself making express mention of any intention 
to divide, cannot constitute a. declaration of the 
person making it to become separate in status 
so as to effect a partition. (p. 751, col. 1.] 

Sashi Bhusan ` Panignahi v. Labanyabals 
Debya, 43 Ind. Cas. 981, distinguished, 


- 
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Yadeo v. Namdeo, 64 Ind. Cas. 536; 30 M. L. 
T. 53; 17 N. L. R. 145; 26 C. W. N. 393; 42 M. L. 
I. 219; 15 L. W. 565; 20 A. L. J: 481; 24 Bom. 
L. R. 609; 49 C. .1; (1922) A. I. R. (P. €.) 216 
(P. C), Suraj Narain v. Iqbal Narain, 18. Ind. 
Cas. 30; 35 A, 80; 13 M. L. T. 194; 17 C. W. N. 
333; 11 A. L. J. 172; (1913) M. W. N. 183; 17 
C. L. J. 288; 24 M. L. J. 345; 15 Bom. L. R. 456; 
I6 O. C. 129; 40 I. A. 40 (P. C.) and Girja Bai 
v. Sadashiv Dhwndiraj, 37 Ind. Cas. 321; 43 C. 
1031; 43 I. A, 151; 12 N. L. R. 113; 20 C. W. N. 
1085; 14 A. L. J. 822; 20 M. L. T. 78; (916) 2 M. 
W. N. 65; 18 Bom. L. R. 621; 4 L. W. 114; 24 C. 
L. J. 207; 31 M. L. J. 455 (P. C.), referred to. 

Thefact that a certain property was acquired 
by the members of a Hindu joint family in a liti- 
gation on which funds of the family were spent 
and the whole of the family got a share iu it, is 
no reason for holding that they held it as joint 
family property in the absence of evidence to 
show that the members deliberately threw it into 
the common stock. [p. 750, col. 2.] < 


Appeals against the decree of the Court 
of the Subordinate Judge,  Kistna at 
Ellore, in Original Suit No. 26 of rgro9. 


Mr. L. A. Govindaraghava Atyar, for 


the Appellants. 


Messrs. A. Krishnaswamy Aiyar and V. 
Surya Narayana for the Respondents. 


, JUDGMENT. 

Phillips, J.—Plaintif's ^ husband in 
this case and defendants Nos. 1 to 3 
are the sons of one Chelasami Rama- 
swamy by his second wife. He had also 
two sons by his first wife aud in r892, a 
partition ofthe family property was affected. 
The reason for effecting the partition 
was that the first wife had died and there 
were disputes between the first wife’s two 
sons and their step-mother. 

“The question for decision in the appeal is 
whether, in that partition, all the members 
of the family became divided including not 
only the sons by the first wife but also the 
minor sons by the second wife or whether 
the father and the minor sons by the second 
wife remained a joint undivided family. 
It is the plaintiffs case that not only did 
the two sons by the first wife become divid- 
ed but that ali the members of the family 
eflected a partition. There is no dounr 
4 presumption that when there is a par- 
tition in a.family there is a total partition 
amd not merely a partial partitioa but this 
is a presumption which can be rebutted, 
and the circumstances in each case will show 
how much. importance is to be attached to 


the presumption and what amount of evi- 
dence would be necessary to. rebut it. in 
the present case the partition was effected 
by the father from Ins sons and for a spe~ 
cial reason, namely, that the sons by the 
first wife were not getting on well with the 
second wife. There was, therefore, good 
reason for separating himself from his two 
sons but that reason does not apply toa 
-separation between himself and the minor 
.sons of his second wife who is still alive and, 
as a matter of fact, subsequently- bore 
another son. The presumption in this case, 
therefore, is not so strong as it might be in 
other circumstances. l 

As regards the evidence of this partition, 
we have two of the partition lists prepared 
at the time, Exhibits C and XIV. Exhibit 
Cis the list of property that fell to the share 
of Narasimhulu, the elder son of Ramaswanmi, 
He is called co-sharer No. 2 and the younger 
brother co-sharer No. 3 ; and apparently 
the father was co-sharer No. r, although 
it is not specifically stated, but it isthe only 
other sharer that is definitely mentioned. 


in the document. Similarly, Exhibit 
XIV is a list of property that fell 
to the share of  Ramaswami and his 


three minor sons, and there again we 
have the reference to Narasimhulu No. 2 
share-holder and Venkataratnam No. 3 
share-holder. It would appear from these 
facts that there was a division into three 
Shares, that on: share’ was allotted. 
to each of the two major sons and the 
remaining share to the father and the 
three minor sons jointly. Mention is made. 
of six shares in several places and in order 
to ascertain the shares of Narasimhülu 
and Venkataratnam it was necessary to 
fud out what was the one-sixth share 
to which each of them was entitled and 
consequently to divide the property into: 
six shares. The mere recital that there: 
were six shares does not in any way show 
that there was actual division by metes and: 
boands into six shares, and that theory 
is negatived by the fact that'the four shares 
which fell to the father aud his minor 
soas are not divided but are treated as. one. 
single share. From these documents ig 
appears quite clear that there was no partis 
tion between the tather and his  ininog 
sons by Lie second wile, 
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__ There is, however, some oral evidence ad- 
dueed for the plaintiff that, as a matter of 
fact, the partition was effected between 
all the members of the family. These 
witnesses have not been believed by the 
Subordinate Judge and I think that he has 
Blven good reasons for rejecting that oral 
evidence which is opposed to these two 
partition lists. ; 

In addition to these partition lists there 
are recitals: in subsequent documents,Ex- 
hibits XV, XVI and XVII, in which the 
family of Ramaswamt and his sons by his 
second wife is treated as undivided. Exhibit 
. XVI, a sale-deed of immoveable property 
purports to have been executed by Rama- 
swami and his “undivided” sons. Exhibit 
XVII is a document executed by two of 


.' his sons alone in 1905 after their father's 


death and the recital therein is that the sale 
was effected on account of “our necessity," 
namely to discharge the debts contracted 
by “our father." If they were divided ftom 
their father there would have been no 
necessity for them to discharge his debts, 
although there might have been a moral 
obligation to do so. The recital in: the 
documents that it was “our necessity" 
strongly supports the theory of non- 
division. 

o Exhibit XV, executed in 1906, is a sale- 
deed by ail the brothers two of them being 
inajors and the other two being minors 
and these minors dre said to be represented 
by their guardian and urpdivided brother. 
All these recitals, made at a time when the 
matter was not at all in dispute, are ot 
importance in.deciding the question and 
they satisfactorily show that there really 
was no division betweer Rémaswami and 
his sons by his second wife. . d 
' "Phe plaintiff relies on an admission made* 
by the four sons in the plaint in Original Suit 
No. r9 of 1912. In paragraph 3 of that 
plaint theystate that “before 4th defendant 
was born, the plaintiff's father, the late 
Ramaswami, had effected a division of the 
entire property possessed by his. family. 
and apportioned on the same to himself, 
to plaintiffs Nos. 1, 2 and 3, to the Ist 
defehdant’s husband and to - the second 
defendant’s father, about twenty years 
ago, without any ljabilities.” No doubt 
that is a statement. that the parties had 
become divided, and it is contended 


on behalf of the plaintiff. that. that 
is sufficient to rebut all the other” evidence 
ofnoa-division. The first.defendant states 
that this statement was put in to the 
plàint by his Vakil and is not in ac 
cordance witb the instructions given by him. 
lhe Subordinate Judge has not believed 
the statement, for the Vakil stated that he 
bad drafted it on instructions, büt, whatever 
may be the reason for this statement, it 
siands entirely by itself and is contradicted 
by tbe conduct of the parties after the state- 
Ineni was made, for it is not disputed that 
since I913, the brothers were all living joint- 
ly and enjoying their property in common. 
I do not think that this admission, though 
It is a strong piece of evidence, is sufficient. 
to rebut the other evidence in the case, and 
1 would, therefore, find that in 1892 the only 
Partition that was effected was between 
Ramaswami and his two elder sons. 
Another argument is put forward in appeal, 
namely, that the statement in the plaint iu 
Original Suit No. x9 of 1912 in itself effects 
a partition between the defendant and the 
plaintiffs husband on the ground that this 
is an unequivocal declaration of the intention 
of the parties to become divided. "We have 
been referred to a number of cases dealing 
with this question of Jeclaration of intention, 
two of which are Sashi Bhusan Panignaht 
v. Labanyabati Debya (X) and Yadeo v. Nam- 
deo (2). In the first case it was held that the: 
statement made in a Will that the testator 
was divided from his brother coupled with ` 
the fact that he divided his property under: 
the Will as a divided member was sufficient 
to establish the intention. In the second 
case recital in a deed of adoption was also 
held to be sufficient evidence to prove in- 
tention. But, asis pointed out by the Privy 
Council in Suraj Naam v. Iqbal Narain: 
(3), the intention must depend on the facts 
of each case, and certain cases have been 
cited for the respondents to show other 


(1) 43 Ind. Cas. 981. ` 

(2) 64 Ind. Cas. 536; 30 M. L. T. 53; 12 N. Lae 
R. 145; 26 C. W. N. 393; 42 M. L. J..219; 15 In 
W. 565; 20 A. L. J. 481;24 Bom. L. R. 609; 49 
C. x; (1922) A. LR (P. C.) 216 (P. GA, 

(3) x18 Ind. Cas. 30; 35 A. 80; 13 M. L. T. 194; 17 
C. W. N. 333; 11 A. L. J. 172; (1913) M. W. N. 
183; 17 C. L. J. 288; 24 M. L. J. 345; 15. Bom, 
L. R. 456; 16 O. C. 129; 40 I. A. 40 (P. C). 
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- circumstantes, in which the intention was not. 


proved. I may also refet to the remarks in 
Girja Bai v. Sadashiv Dhundira; (4) in which 
it was stated that the intention to separate 
may be evidenced in different ways, either 
by explicit declaratlonor by conduct. In the 
Present case the declaration relied on is in 
paragraph 3 of the pleint in Original Suit 
No. Ig of 1912 which I have stated above. 
That is merely a recital that twenty years 


-ago the parties became divided in status. 


“It also contains further recital that on the 


death of the father seven or eight yearsago,: 


his share devolved on a son who was not born 
at the partition. I have found that the 
first statement is not a correct statement 
of fact and, similarly, it is shown that the 
statement of the father’s share devolving 
on the then unborn son is also incorrect. 
The question then is whethertwo statements 
of facts which are not correct can be said 
to constitute a declaration of the intention 
-of the persons making it to become separate 
in status. The statement’ itself does not 
expressly mentiom any such intention but 
it may be treated as showing the intention 
if there is any other circumstance which 
would show that intention. In the present 
case there is no attending circumstance 
from which such an intention can bs deduced. 


“The statement was made for purposes of . 


. "litigation not in a suit against another men- 
ber of the family but against those who had 
actually become divided twenty years 

‘ago. It is possible that the plaintiffs in 
‘that case may have wished the other sida 

‘to believe that they were divided although: 
really they knew they were not divided 

“and had no intention of becoming divided, 
and this if it were done merely with the wish 
to make the other side believe, does not 


amount to an expres. ion of their intention to’ 


become devided. It may be reprehensible 
conduct on thei: part to decieve the other 
side but that does not constitute a declaration 
oftheir intention. In the absence of anything 
to show that the plaintiffs in that case 
had any intention- to separate and in the 
presence of circumstances which show that 


—(4) 37 Ind. Cas. 321; 43 C. 1031; 43 L. A. 151; 
12 NL R. 113; 20 C. W. N. 1085; 14 A. L. J. 
$22; 20 M.L.T. 78; (1916) 2 M. W. N. 65; 18 Bom. 
L. R..621;4 L. We 114; 24 C. L. f, 207; 31 M. Ls 
J. 455 (P. ©). . m 


* 


subsequently they continued to ba joint, 
I think it is quite impossible to hold that 
there was any declaration of their intention. 
In this view Appeal No. 39 fails and must 
be dismissed with costs. 

Appeal No. 59 is by defendants 
Nos. zr to 5 and relates to one 
item of property which was acquired 
by the brothers admittedly as separate 
property. It is contended for the appel- 
lants that it was thrown into the common 
stock and should also be treated as joint 
family property. No doubt, it was acquired 
in a litigation on which the funds of the 
family were spent and the whole of the 
family got a share in this property but that 
‘Is no reason for holding that they held (Cas 
joint family property. There is no other 
evidence to show that they deliberately 
threw it in the common stock, and in the 
absence of this, the appeal must fail and be 
dismissed with costs, 

Devadoss, J.—I agree. 

V. N. V. Appeal dismissed. 

N, H. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL NO, 2I OW 1021., 
March 3, 1922. 
Present :-—Mr. Justice Coutte-Trotter and 
Mr. Justice Ramesam. à 
K. M. P. R. FIRM-——APPELLANTS 
. VEVSUS 
Tus OFFICIAL ASSIGNEE or MADRAS 
— RESPONDENT. 

Contract Act (IX of 1872), s. 72, applicability 
of— Goods delivered by mistake, recovery of. 

Where money is paid or goods delivered toa man 
by mistake, the same can be recovered so long as his 
status quo anle can be maintained, that is, so long 
as he can equitably be regarded as having still, 
the benefit of that which was paid or delivered 
to him. [p. 753, col. 1.] "ne 

Standish v. Ross, (1849) 3 Ex. 527; 19 L. J. Ex. 
185; 154 E R. 954; 77 R.R. 715 and Ganga- 
das Mulji v. Haji Ali Mahomed, 36 Ind. Cas, 433; 
42 B. 54; 18 Bom. L. R. 826, relied on. 

The doctrine involved in Indian cases is the 
doctrine of ‘equitable restitution and depends upca 
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whether the person sought to be rendered liable 
had his position so affected before the mistake was 
discovered that it would not be equitable to 
compel him to meet the plaintiff's claim. [p. 753, 
col. 2. 

ka A 72 of the Contract Act hasno application 
where the person from whom the goods are sought 
to be recovered is no longer in possession of the 
same. [p. 753, col. 2.] 

Plaintiff sold certain goods to the defendant 
who in turn .sold the same to third parties. 
Subsequently, it turned out that the goods were in 
excess of the actual quantity contracted for; 

Held, that defendant having parted with the 
goods the plaintiff was not entitled to recover the 
goods or their value from him. ` ` 

Appeal against the judgiuent and order 
dated the 4th January 1921 of 
Mr. Justice Phillips, passed in the exercise 
of its Insolvency Jurisdiction, in Insolvency 
Petition No. 11g of I9Ig. 

. Mr. V. Varadaraja Mudaliar, for the 
Appellants. 
Mr. A. Kandaswamy Mudaliar, for the 


Respondent, 
JUDGMENT. ' 

Coutis-Trotter, J.——This is a curious 
and interesting case and has been argued 
with ability on both sides. It arises in 
this way. A Firm called A. T. Chetty and 
Co., sold to K. M. P. R. Firm 70 bales of 
grey mulls at Rs. 15 a piece, each bale to 
coatain I00 pieces. That was on the 7th 
September 1g18 just before the looting. 
On the same day K. M. P. R. Firm entered 


into an exactly similar contract with 
K. Ponniah Chetty, an insolvent. 
The insolvent entered into a contract 


with other people' with which we are 
not concerned. In due course of time, 
the goods were delivered to K. M. P. 
R. Firm and delivered by K. M. P. R. Firm 
ko the insolvent Ponniah @hetty who de- 
iivered them to somebody. else. Nearly two 
gears later, in July 1920, it was discovered 
that one bale contained 20 pieces in excess 
another 5 and a third a shortage of 11 pieces 


so that there had been a delivery under the 


various contracts of I4 pieces in excess. 


Now, it does not matter for the purposes 


of the case whether it was a sale of the bales 
or sale of the piece because if it was a sale 
of the bales, it has been dealt with through- 
out on the evidence that this was not a 
mere question of an allowance for shortage 
or excess but that the excess was of such 
a character on the one hand and the shortage 
- was of such a character on the other that the 


‘under the contract at all. 


bales affected cannot be treated as delivered 
If it was a sale 
of the pieces, the matter is even clearer 
because, it comes to this, that the man who 
contracted for the sale of 7,000 pieces had 
got I4 pieces which were not taken into 
account in the price which he paid. A 
question has arisen whether K. M. P. R. 
Firm had taken into account the price of 
these I4 pieces in their settlement with the 
Official Assignee as representing Ponniah 


Chetty's estate, they say: We ^ deli- 
vered to you goods which you 
were not entitled to. We do not care what 


their subsequent history was. You 
had our goods and you have got to. 
pay." It was argued at the trial on the 
evidence, that this was a contract void in 
part by reason of mutual mistake. From 
the ‘discussion in this Court it was made 
abundantly clear that no such question 
as to avoidabiity arises in a case like the 
present where you have got a contract, 
good on the face of it, for unascertained goods 
described in a certain way which goods 
can be procured in the market after the 
date of the contract. There was no question 
of a contract about the subject-matter of 
which the parties were under a mutual 
mistake like a contract relating to a ship 
that was not in existence at the time of the 
contract or the other classical instances in 
the books. It is a question not of the 
formation of the contract but a question 
of the execution of the contract if it was 
entered into. There has been excess delivery 
as regards a part of the contract and a short 
delivery as regards the rest and setting 
off the extra pieces delivered in one against 
the shortage in the other, so far as the 
net bales go, the transaction is outside the 
contract. For practical purposes, we can 
treat the matter as if it was a contract 
for 7,000 pieces with a delivery of 7,014 and 
the r4 pieces must be treated as being 
outside the provisions of the contract 
altogether. 

The short point is this: I deliver goods 
to a man by mistake and he under the 
same mistake passes them on to a third 
person and I sue him for the goods or their 
value. It is said by Mr. R. N. Aingar, that 
the matter is covered by section 72 of the 
Contract Act: “A person to whom money 
Has been paid or anything delivered, by 
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mistake or under coercion, must re-pay 
or return it " and that tliefe is no qualifica- 
tion there as to his having continued to act 
under the same ntistake or altered his posi- 
tion and, therefore, however equitable the 
' . English law may be, Which protects men it 
Sücha case, itis not in this Statute and can- 
not beimportedintoit. In the course of the 
argument, we were referred to the English 
cases on the subject. 'They are mostly 
agency cases where money had been paid 
to an agent by mistake, and in good faith 
the agent Had or had not paid it over to 
his principal, and the clear principle laid 
down in those cases is this, that if he still 
has the monéy in his hands, he has got to 
return it. Bavins v. London and South- 
Westen Bank (x). If he has paid the 
money to his principal without notice 
of the claim, an action will not lie against 
the agent and must be brought, if brought 
at all, against the principal. The leading 
instances of the that doctrine are Shand v. 
Grant (2), Holland v. Russell (3) and Klein- 
wort, Sous & Co. v. Dunlop Rubber Co. (4). 
In the last named case, Lord Atkinson put 
it in rather more ; general terms at page 265 
by adding to the words “ or settled such an 
“account with the principal as amounts 
to payment or did something which zo 
prejudiced his position that it would ke 
inequitable to require him to refund." 
It appeats to me that the doctrine of law 
does not rest on anything peculiar to the 
rel2tion of principal and agent though it is 
the most usual instance which presents 
itself, The general doctrine appears to be 
this. "Whete thoney is paid or goods delivered 
toa man by mistake, it can be recovered so 
long: as his status guo is maintained, that 
is to say, so Tong as he can be equitably re- 
garded, as: having still the benefit of that 
whith ids paid ot delivered to him. ‘That 
is rendered pretty Clear by a case the other 
way. Standish v. Ross (5). There the return 
of the money was resisted because it was 
said that the person to whom it had been 

(I) (z900) i Q. B. 270; 69 L. J. Q. B. 164; 
SEH L. T. 655; 48 W. R. 210; 5 Com. Cas. 1; 16 T. L. 


NA (1863) 5C. i .(N. 8.) 324; 9 L. T. 390; 137 R. 


R. 528; 143 E. R 

(3). (1863) 4 B. "KS. 14; 32 L. J. Q. B. 297; 8 L. 
T. 468; xx W.R. 757; 122 E.R. 365; 129 R.R. 635. 

(4 (1907) 97 L. T. 263; 23 T. L. R. 696. 

(5), (1849) 3 Ex. 527; 19 L, J. Ex. 185; 154 E. 
. R 950; 77 R. R. 715. 
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delivered had in the meanwhile applied 
the money to a purchase. That may be a 
practical hardship for he might not have 
incurred the expenditure unless he thougkt 
the money was his. Still, if I have plaintiff's 
money which enables me to indulge in 
extravagance, I have. already had the 
benefit of that money and whether I spent 
it wisely or foolishly he can get it from me 
although I have not got it. That prin- 
ciple, moreover, appears to_ be underlying 
the decision of the High Court of Bombay in 
Gangadas Mulji v. Haji Ali Mahomed 
(6). Though speaking for myself, I de- 
precate the use ofthe term “estoppel” 
in relation to such a case. I do not think 
that this has anything to do with estoppel 
or that it depends upon the conduct of the 
person against whom the estoppel is sought 
to be set up. The doctrine involved in 
the cases is the doctrine of equitable restitu- 
tion and does not depend on the conduct, 
whether good or ill, of anybody. It de sends 
upon whether the person whom it is sought 
to bring to book had his position so affected 
before the mistake was discovered that it 
would not be equitable to compel him to 
meet the plaintiff’s claim. It appears to me 
that if by reason of mistake instead of 
handing over 7000 pieces a person hands 
over 70I4.pieces to another and that person. 
hands them to another labouring exactly 
under the same mistake as the person who 
delivered them to him, it would be in- 
equitable to compel that person to restore 
the goods or to pay for them to the person 
who delivered them to him. I am quite 
prepared to say that section 72 of the 
Contract Act, which I think has a bearing 
ou this, bas to be qualified by the doctrine 
of equity in order to render it intelligible. 
It is conceded that it is so loosely drafted 
that by virtue of another section of the 
same Act, namely, section 21, the word 
'" mistake” has to be qualified by the 
addition of the words '' of fact,” otherwise 
it would cover extra goods delivered under 
a mistake of law. But I think the simple 
solution is that propounded by my learned 
brother in the course of the argument, 
namely, taking the section literally as sug- 
gested by Mr. R. N. Aingat, it will not 


(6) 36 Ind. Cas. 433; 42 B. 54; 18 Bom, I, R, 
26. 
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cover the case because the words are “a 
person to whom money has been paid 
(that is not forthcoming) or anything deliver- 
ed by mistake or coercion must repay or 
zeturn it. What he should do when the 
money is simply passed on is not stated 
in the section. Taking the words literally, 
he cannot return it when he has not got it. 
The same result is arrived at by applying 
$he equitable doctrine. i 

It follows that the appeal fails and the 
judgment of Philips, J., which adopted the 
judgment in a similar case of Kumaraswamy 
Sastri, J., must be upheld. 
'. Ishouldlike to say in conclusion that, al- 
though I think that the learned Judge’s 
attention in Letters Patent Appeal No. 4 of 
1919 was misdirected to the questionof void 
contract, if I may say so with respect, in an- 
other part of his judgment he states the 
proposition which I have endeovoured to 
explain quite clearly and in a form which 
is practically identical with that which I 
have tried to arrive at in this judgment. 
The apdeal fails and mist: be dismissed 
with costs taxed on the Original Side scale. 

Ramesam, J.—I agree with my learned 
brother in thinking that this is not a case 
of a void contract or series of void contracts. 
The contract or contracts are perfectly 
valid. Theonly mistakeis in the perform- 
ance of the contract or contracts. Either 
the title to the goods (14 bales) has passed 
or has not passed on account of the niistake 
in the performance of the contracts. If the 
title to the goods has not passed, the remedy 
of the owner of the goods is to trace his goods 
. and sue for them. It is possible he has 
other remedies. If the title to the goods 
has passed, it may be that even the owner 
has no remedy. But an intermediate dealer 
in the goods like the plaintiff in the 
present case kas ito ‘cause of action 
against, and ‘other in the position of the 
defendant. I think that the plain 
meaning of section 72 of the Contract Act 
is that the person to whom the goods are 
delivered must return them if he has them. 
What his duty is, if he has not got them 
is another point on which the section is 
sile it and consequently I entirely agree with 
my learned brother in his conclusion, viz. 
that he would not be liable in circumstances 
like those of the present case. 


YON. V. Apftea! dismissed. 
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BOMBAY HIGH COURT. 
First CIVIL APPEAL No. 146 OF 1917. 
March 3, 1922. 
Present -—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. . 
JAMASJI HORMASJI BAHADURPUR-. 
WALA AND ANOTHER—PLAINTIFF AND 
DEFENDANT No. 2—APPELLANTS 
. Versus 
JAMSETJI HORMASJI BAHADURPUR- 
WALA AND OTHERS—-DEFENDANTS— : 
_ ` RESPONDANTS. 
Construction of document—Will—Divrectton for 
marriage expenses of daughter—Reasonable ex- 
penses, 


Where a testator directs in his Will that all the 
marriage expenses of his daughter should be paid 
out of his estate, he only means reasonable expenses. 
Consequently, if an administrator spends one-third 
of the estate on the marriage, he incurs unreason- 
able expense which he is not entitled to do 
Dee the authority of the Court. [p. 755, col. 
I. i 


First appeal from an order of the First 
Class Sub-Judge, Broach, in Suit No. 43 
of 1913. 


Mr. B. J. Desai (with him Mr. K.N. 
Coyajee), for the Appellant. 

Mr. Bahadurjt (with him Mr. G. N. 
Thakor), for the Respondents. 


JUDGMENT.—This is a first appeal 
arising in Original Suit No. 43 of 10913. 
It was a suit filed by the palintiffs 
to whom Letters of Administration 
of the estate of one Hormasji Hiraji had 
been granted for the administration 
of the suit property by ascertaining 
the right, title and interest therein of the 
parties. The Judge has made'a list of 
the properties distributable among the heirs 
of the deceased Hormasji. He has also de- 
clared the shares to which the different 
sharers are entitled, and has given various 
other directions. In this appeal we are 
only concerned with two contentions raised 
by the plaintiffs, first, with regard to the 
expenses of the marriage of Alabai, the 
daughter of. Jamsetji, and, secondly, with 
regard to the amount paid by the plaint- 
iffs as Administrators to one Framji, alleged 
to be a creditor of the deceased. The 
karned Judge has one allowed Rs 4,009 
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‘out cf Rs 10,910, for the actuel expenses 
-of Alabai’s marriage: and, although the 
‘testator directed that all the marriagé 
“expenses: should he paid out of the estate, 
we do not think the Administrator was 
entitled-without the authority of the Court 
to spend for Alabai’s marriage practically 
.$1d of the estate, and we are quite sure 
that that was never intended by the 
testator when he drew his Will. What he 
meant was that all reasonable expenses 
should be paid, and ird of the estate was 
-unreasonable. If the plaintiffs wished: to 
.pay so much then they ought to have 
sought th: direction of the Court with the 
consent of the other party concerned. 
With regard to Rs. 7,000 which the 
plaintiffs claimed to be allowed in their 
accounts as having been paid to Framji 
"who filed a suit against Jamasjiand Jamsetji 
as the heirs of Hormasji the Judge has 
disallowed the amount of Rs.7,000 which 
was paid by Jamasji in settlement of Fram- 
ji's claim. It is true that the testator said 
in his Will that he had no debts. But 
Framji did produce accounts of dealings 
between himself and the deceased; and it 
is difficult to believe that those accounts 
were fictitious. Wedo not think it is 
suggested that there were no dealings 
whatever between Framji and the deceased, 
and as the suit was filed against both the 
sons as his heirs, Jamsetji was perfectly 
well aware that the suit had been settled 
by.the payment of Rs 7,000. It would have 
been better if Jamsetji had got enteredinthe 
terms of settlemen* that Rs. 7,000 were to be 
paid out of the estate of the deceased, But 
as he was sued as an hei, anl as he was 
an Administrator, it would equally follow 
that the money paid in settlement would be 
coming out of the e tate of the deceased. 
Jamsetji took no exception to the se:tle- 
meut, De was only concerned to get 
his costs on the ground that he had un- 
necessarily been made a party. The other 
sharers in the estate had n»: disputed this 
payment; and although the question did 
not actually fall to be derided in certain 
proceedings which were taken by the 1st 
defendant for arevocation of the Letters 
of Administration, the lower Court did 
go into this question, and the . Commis- 
sioner and the Tudge foiid that the debt 
was due by tne deceased. . We are perfectly 
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well aware that on appeal to the High 
Court the learned Judges then said that 
the, question with regard to this Rs. 7,000 
was perfectly open, and we have dealt with 


‘it as such, but it is certainly pertinent to 


remember that in 1913 when this question 
was before the Commissioner and the 
lower Court, they considered that the 
payment was justified. We think, there- 
fore, that with regard to Rs. 7,000 the 
appeal must be allowed and the plaintiffs - 
must be allowed credit for that amount 
in their accounts. The case must go back 
then to the lower Court for the order to 
be amended in accordance with our judg- 
ment. The parties to pay their own costs ` 
of this appeal. 


Appeal dismissed; 
Case sent back. 


N. K, 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 186 OF 1922. 
February 9, 1922. 
Present:—Mr. Justice Oldfield and Mr. 
Justice Venkatasubba Rao. - 
IBRAHIM SAHIB-—COUN'TER-PETITIONER 
No. 3—AÀPPELLANT 
YEN GUS 
KONAMMAI, AND ANOTHER—PETITIONER 
AND COUNTER-PETITIONER NO. 2 
—RESPONDENTS. 

Civil Procedure Cole (Act V of 1908), O. XX 1, 
vv. 35, 36, 97, 98—- Execution of decree—-Delivery 
of possession—Obstruction by stranger-— Fresh war- 
rant for possession, whether can issue— Procedure. 

In execution of a decree for possession of immove- 
able property, the decree-holder obtained an order 
for delivery. The judgment-debtor applied for 
stay of execution of the decree which was refused 
on the decree-holder representing that delivery 
had been completed. In subsequenj proceedings 
the decree-holder again accepted. the position that 
possession had been given and the proceedings 
were closed on that basis. Subsequently, the decree- 
holder alleging that he was not aware, at the 
time of the prior proceedings, of a lease granted 
pendente lite by the judgment-debtor and that the 
lessee was obstructing possession made an appli- 
cation asking for the removal of the obstructiog 
and issue of a warrant of delivery;  - " 
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Held, that the: decree-holder was not entitled 
to any orderin his favour inasmuch asthe execution 
proceedings had definitely closed and, in the absence 
of fraud, the delivery must be’ deemed to be complete 
absolutely. [p. 757; col. r.]: 

An obstructor who, according to the decree-holder, 
Claims to enter on the land under a void lease 
from the judgment-debtor cannot be regarded asa 
tenant of the judgment-debtor against whom there 
can be an order for delivery under O, XXI, tr. 35 
and 36 of the Civil Procedure Code. The decree- 
holder's remedy in such a case is either in criminal 
prosecution or in a suit for damages.  [p. 757, 
col. 2.] 

Appeal against ` an order of the District 
Court, South Arcot, dated.the 25th January 


1922, in Miscellaneous Petition No. 4 of 


1922, in Original Suit No. 13 of 1916. 


Messrs. T. R. Ramachandra Iyer, K. V. 
Krishnaswamt Aiyar and M. S. Vaidyanatha 
Atyar, for the "Appellant. 

"Mr. S. Varadachariay for Messis. A. 
Krishnaswami Aiyar and M. S. Venkata- 
rama Aryar, for the Respondents. 
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JUDGMENT.—This appeal arises in pro- 
ceedings for the execution of a decree in 
favour of the present Ist respondent. The 
decree is apparently in the usual form for 
possession ofa jagir against the 1st defend- 
ant in the suit. There was one application 
for delivery by the decree-holder, first against 
the rst defendant to be referred to as the 
judgment-debtor. -Thereon  delivrey was 
Ordered. The judgment-debtor applied. for 
stay, but the decree-holder said that the 
delivery was complete and, therefore, no 
stav was possible. An appeal was filed in 
this Court agaitist. the decree and Civil 
Miscellaneous Pétition No. 729 of Ig2I was 
presented for stay of execution. The learned 
Judge before whom it came, called for a 
report as to whether execütion had taken 
place ; and the District Judge reported that 


. the A schedule property, that is, the jabir, 


the property with which we ate concerned 
had. been delivered. The learned Judge, 
therfeore, dismissed the application. Against 
his order of, dismissal Letters Patent Appeal 
No. II of 1921 was filed. It ended in a 
consent order passed on 3rd May 192r 
maintaining the decree-holder in possession 
of the jagir A schedule property so far as 
the proceedings in thisCourt were concerned, 

On 7th October i921, however, the decree- 
holder applied. again in the lower Court 
for possessivi and for removal of obstruction 


is o 


E 
EE 
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judgment-debtor in 


-the ` jagir. 
rather anomalously described as under rule . 


111022 


, under O. XXI 1.08, or,in the alternative, 


for the issue of a fresh warrant for delivery. 


“His affidavit in connection with that par- 


ticularly referred to cerfain action by the 
connection with a 
temple, which it is admitted was part of 
An order was then _ passed, 


08, and at the same time notice was issued 
to the judgment-debtor who, however, was 
not served. On the return of the warrant 
the decree-holder apparently accepting 
the return that possession had been 
given the proceedings were closed. On 15th 
January 1922 an application. was made by 
the decree-holder to the District Judge, the 
order on which is now under appeal before 
us. It was at this point that the present 
appellant,one of two lessees of what may for 
the present be described as rights in the 
jagir, was impleaded. The prayers were to 
put the decree-holder in peaceful enjoyment 
of the forest produce, to direct the appellant 
to remove his obstruction, if necessary, 
to issue a warrant for delivery and, lastly, 
to ‘declare that the rights decréed ‘should 
be. secured to the party and to obtain for her 


magisterial protection inthe exercise of those «~ 


rights, 
But the lower Court then made the order 
with which we are concerned, granting 
generally the orders. applied for and stating ` 
that appropriate "notices to .secure the 
decree-holder'a entry, into the forest, which 
was the subject of the application. and. her 
enjoyment. of the produce would issue. '.* 

The first main objection taken to this 


order .assumes for the sake of argument. Sé 


that the tights of the appellant before us; 
the lessee, might legitimately be dealir with 
in execution. It is then said,. that the 
Court having already om more than one 
occasion issued execution and the. fact 
that delivery had been made having on more 
than one occasion been accepted by the 
decree-holder, no further execution should 
issue. There is no doubt that the statements 
involved regarding. the gourse of occurrences 
are fully’ justified. 5, There ‘was the report 
to the learned Judges,¢ Res: this Court, to which 
no objeétióit was taken by the decree-holder; 
then' the ‘compromise, to-which the. decree- 
holder tonsented in tbis fourt based on deli- 
very having béen giyen lastly, there was the 
E a acauyepcence on 2nd January 


‘These prayers again were anomalous. . 


Wi 


A 
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“1921 in the closüre of proceedings in the 
return” 


lower Court with reference to the 
that delivery had’ "been given. "Further, 
however, it is arguéd that he was not aware 
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her and-after paying the defendant in the' 


suit the lease amount, had put forward his. 


of the claims of thejlessees, that thoseclaims. 


were entirely valuéless, ‘resting as. they 
did on a lease given to them pendente lite, 
and that he was entitled to move the:lower 


Court to complete the execution, which be 
had already mistakenly’ accepted, when > 
he found that it was incomplete. We cannot 


accept that statement. 
to us to ‘have been definitely closed -and 
nothing in the nature of fraud is in question. 
It is,in our opinion, open to the decree- 
holder t6 urge, as he has done here, that the 
delivery’ may be accepted as complete 
against one person when. further delivery is 
still necessary against another. As the state- 
Menton return was that delivery was com- 
plete the decree-holder's acceptance of it as 
such must be taken in. its natural meaning 
the only meaning which we think is.recog- 
nised in the Code that the delivery was com- 
plete absolutely aud against:the world.: It 
is quite clear that delivery :of possession 
to the decree-holder involves that no person 
other than the decree-holder remains in pos- 
session. This will not be the less so, if deliv- 
ery is symbolical, since the physical posses- 
sion of thetenants in such cases is, of course, 
. notin question. Taking this view, we cannot 
accépt the decree-holder's answer to the 
lessee appellant’s contentions-in this form. 
The lessee, however, has objected also 
to the lower Court’s order on another ground. 
Before the lessees came on the scene, 
application for delivery had been made 
in the usual form and he had proceeded 
on the assumption that the delivery of 
ordinary landed. estate was in question. 


On tüe execution application, on which the’ 


The execution seems ` 


claim in opposition to hers to-be.the-owner 
of the 'produce of the forests leased to them | 
by him.- "The order further states: '' This 
prodüce wás-not a thing- which could be 
reduced ‘to: possession- at the time of the 
symbolical- delivéry. -Nor does it appear 
in-the: delivery receipts; that the forests 
have been: ever'symbolically handed over. ” 
It'has to be observed that the lower Court's 
reference to the previous delivery as symboli- 
cal is not justified by anything i in the record | 
before us, and that there is. no reason for 
assuming that the delivery of.the, forest 
was not-an actual delivery. Again; its. 
reference to the produce as: a thing' which . 
could not be reduced to possession at the 
time of the. delivery "is: not intelligible. . 
It presumably could have been reduced 


_ to possassion as easily as any other produce 


present order was passed and in which. 


the le:sees were for thé first time referred to, 


special reference was made to the arboreal. 


products, which form the chief source of 


income of the estate, and to the fact that" 


those products are usually farmed out to a 
contractor , by the jagirdar. The lower 
Court in its order: proceedéd to: make a 


distinction between the forests and: their ` 


prodücts, obsérving that all that the decree- 


holder got by the &ymBolical delivery “was ` 
the technical poose sion im the jagir, that: forests. 


Se 


on land, which is ordinarily regarded. as ` 


passing at the time of the delivery, unless.’ 
it is statedly excluded. , Unfortunately, there ` 
is no reference in the lower Court's order.to 
the real nature of the lessee’s rights. "We, 
of course, arenot attempting, in proceedings 
of the present character to decidé finally 
of what those rights consisted.’ On'the ma- 
terials before us, we find that, asis stated’ in 


paragraph 4 of the judgment in the suit, 


the timber and fruit and dye-stuffs and other i 
arboreal products are farmed out Do: 'con- 
tractors who make their own arrangements 
to collect these valuable commoditiės‘ from 
the vaiyats aud the latter are restrained 
from disposing: of them to any but the 
contractors. We have also ‘been’ shown. 
what is admitted to be a correct copy of the 
appellant’s lease aud find that tinder it 


they “became entitle] to buy the produce ` 


at the proper price from the persons who 
collect it on the spot, to take ix to market 
and to dispose'of it/tliere and to’ give siba 
leases of their’ rights in. consideration. for. 
the :payment of a sam of :mjnegy: to the 


zemindar-lessor. In fact, they’ might. mote ` 


appropriately be. described : as. ‘contractors ` 


than .12ssees, and if the former.tertn had, been. 

used, probably. the dower:Court: would: noti 
have fallen into. the: mistake it did: since 
it is'quite clear that there is nothing. here ' 
resembling any ordinary ease ef, land ‘or 
There is simply what .may ` be. 


the’ respordents, - .lessees, Mad obstructed s termed.a_licenge conferred. on-the-appellant, - 
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and his partner, an exclusive right to take 
over the forest produce and to dispose of 
it for his own advantage. That being the 
position of the appellant, it is impossible 
to see how they can be regarded as tenants, 
against whom there could be an order for 
delivery under O. XXI, r. 31 or 36 at all. 
They are, in fact, if the decree-holder's 
view of their position is correct, simply 
persons who are claiming to enter on the 
forests so far as the jagir is concerned 
without having any right legitimately derived 
from any competent person to do so. The 
appellant’s remedy will be either in criminal 
prosecution or in a suit for damages. 

On this line of argument being taken, 
the rst respondent contended that as the 
lower Court’s order could not have been 
passed and ought not to be regarded as hav- 
ing been legitimately passed in execution 
the matter does not arise in execution 
and the order is not applicable under 
section 47. In reply, Mr. Ramachandra 
Tyer on behalf of the appellant asked 
us to treat. the . petition as a revision 
petition, and, if it were necessary to decide 
the case with reference to this line of argu- 
ment, we should be prepared to do so. 

The result is that appeal is allowed and the 
lower Court's order set aside, the applica- 
tiori for execution being dismissed with costs 
throughout as against the rst respondent. 

V. N. V. Appeal allowed. 
ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1351 OF IQIQ. 
June 5, 1922. 

Present:—-Mr. Justice Piggott. 
MOHAMMAD RAZI RHAN AND OTHERS 
—PLAINTIFFS—APPELLANTS 

VEYSUS ME M 
MOHAMMAD ASKARI KHAN-- 
DEFENDANT—RESPONDENT. 

U.P. Municipalities Act (II of 1916), s. 116— 
Land surrendered to public use as road— Trespass 
—Owner, original, right of. 

Under tht U. P. Municipalities Act, when a 
piece of land, situate within Municipal limits, is 
surrendered to the use of the public as a road, 
street or thoroughfare, it vests in the Municipality 
and the latter alone has a right to complain of a 
trespass upon the land. [p. 759, col. r.] 

Appeal from the Subordinate Judge, 
Allahabad, dated the 28th June 1919. 

Sayid Zafar Mehdi and Sayid Hayder 
Mehdi, for the Appellants. 

Mr. S. A, Haidar, for the Respondent, 
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JUDGMENT.—In the suit out of ‘which’ 
this appeal arises the plaintiffs came into' 


Court alleging themselves to be the 
owners of a strip of land described as a fane, 


Situated between their house and that oí 
They claimed a decree in’ 
ejectment, by removal of certain construc-' 


the defendant. 


tions, alleged to have been newly set up 


by the defendants on the land in suit, to- 


gether with a perpetual injunction restrain- 
ing the defendant from taking any action 


in respect of the said lane, or from offering’ 


any obstruction to.th- lane’ being’ used 


by the plaintiffs as a passage. It is quite’ 


clear that the plaintiffs did not sue- as 
members of the public whose right of 


passage had been” interfered with by- 
public thoroughfare : 
Had : 


the blocking of a 
on the part of the defendant. 
they done so, other questions would have 


arisen, as, for instance, whether the plaintiffs ` 
"were in a position to prove any special 
The whole frame of the suit shows ` 
that the plaintiffs came into Court on the. 
The defendant: 


damage. 


basis of proprietary title. 
replied that he had undoubtedly built 
on the land in suit, that he had done 
so with the permission of the Munici- 


pal Board of Allahabad and that tbe 


plaintiffs were not the of 
the land in suit. 
of Allahabad was never impleaded in 
either of the Courts below, and, according 
to the Trial Court, the defendant failed 
to prove by satisfactory evidence that he 
had recieved permission from the said Muni- 
cipal Board for the constructions com- 
plained of in the plaint. On the other 
hand, both the Courts below have found 


that the plaintiffs are not the owners of the 


owners 


The Municipal Board : 


-— 


strip of land in suit. The Trial Court says ` 


that the plaintiffs produced no evidence 
of their title in respect of the land in suit. 


The lower Appellate Court says that the ` 
defendant put in evidence certain papers ` 


which established the following facts :— 


“That some 18 or r9 years prior to thedate - 
of the suit the father of the plaintiffs peti- ` 
tioned theMunicipal Board to be allowed to - 


make certain extensions or additions to hís 


house which involved the inclusionwithintke - 
limit of the said house, of land which had ` 


hitherto formed ‘a lane.” He was per- 


mitted to do so on condition of his - 


which : 


surrendering the strip of land, 


* 
. 
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is nowin suit to the Municipal Board, 
in wisse official records this land is 
now shown as a “public lane. The lower 
Appellate Court speaks of the proceeding 
as amounting to ‘a dedication’ (pre- 
suraably to the use of the public) of this 
land on the part of the plaintiffs’ father 
and goes on to hold that the property 
thus vested in the Municipal Board,” 
Upon this finding the lower Appellate Court 
dismissed the appeal of the plaintiffs against 
the decree of the Trial Court, by which their 
suit had also been dismissed. The point 
tiken in second appeal is that, on the find- 
inz recorded by the lower Appellate Court, 
the plaintiffs had a right to maintain the 
sait. I have been referred in argument to 
certain English authorities which apparently 
lay down the principle that, when a piece 
of land has been surrendered to the use of 
the public as a road, street or thoroughfare, 
itis the surface of the street and so much 
of the air above and the soil below as is 
necessary for the proper maintenance of the 
land as the public way which vests in the 
County Council, or the Urban Authority, 
as the case may be. The original ownerof 
the soil does not cease to be the owner 
at Common Law and even retains a right 
capable of assignment or transfer to another 
person. I can find no case in the official 
reports in which any such principle as this 
has baen affirmed or applied by the Courts 
in India. Under the United Provinces 
Municipalities Act the land in suit, as a pub- 
lic thoroughfare within the limits of the 
Municipality, vests in the Municipal Board 
of Allahabad. The acts complained of in 
the plaint are acts of interference with the 
surface of the soil and with the use of the 
land as a public lane, so that it would seem 
prima facie that no one except theMunicipal 
Boardof Allahabad has a right to complain 
of the trespass alleged in the plaint. At 
any rate, in the absence of clear authority 
in this country, I am not prepared to hold 
the contrary, more particularly in a suit 
iu which the Municipal Board concerned 
was never impleaded as a party. I dismiss 
this appeal with costs. 


N. Ej Appeal dismiss«d. 
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MADRAS HIGH COURT. 
First CIVIL APPEAL No. 77 OF 1920. 


April 20, rg21. 
Present :—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
JAGNA SANYASIAH AND OTHERS 
—(DEFENDANTS Nos. 3, 4 I3 AND 14) 
APPELLANTS 


YESUS 
MYCHERLA PEDA ATCHANNA 


NAIDU AND oOTHERS—DEFENDANTS 

Nos. I, 2 and 5 TO I2— RESPONDENTS. 

Construction of document—Mortgage-deed— Date 
from which morigage-money payable— Limitation, 
operation of—Limitation Act (IX of 1908), Sch. 
i, Art. 132, application of—Mortgage—~Mortgage 
im favour of usufructuary mortgagee—Suit for sale 
subject to usufructuary mortgage, competency of— 
Evidence Act (I of 1872), s. go—Document over 
thirty years old— Consideration, presumption of— 
Receiver, suit against—Omission to obtain sanction 
of Court, effect of. 

The terms of a mortgage-deed provided that the 
mortgagors shall discharge the principal and interest 
under it on the security of certain items of property 
which had already been usufructuarily mortgaged 
to the mortgagee himself and also on the security 
of certain other lands which had been mortgaged 
to one S “after discharging the debt due to the 
said S:" 

Held, that the provision about the mortgage 
to S was intended merely to embody the mortgagor's 
undertaking to discharge the mortgage to S so as 


' to make the properties better security and not to 


postpone the date from which the cause of action 
for the mortgagee’s enforcement of his right to 
recover the money wasto arise and that, therefore, 
a suit brought by the mortgagee more than 12 years 
from the date of the mortgage was barred by Art. 
132 of Schedule I to the Limitation Act. [p. 760, 
col. 2.] 1 

A mortgagee can sue for the sale of mortgaged 
properties subject to a prior usufructuary mort- 
gage in his own favour.  [p. 761, col. 2.] 

Subramania  Aiyar v. Bal brama in Aiyar, 
30 Ind. Cas. 317; 38 M* 927; 29M.L. J. 195 (F. B), 
followed. 

The passing of consideration for a document 
which is over thirty years old aud which was never 
questioned before the time of the suit, should be 
taken as proved, even ifthe direct evidence is not 
as streng as might naturally be expected in respect 
of recent transactions. 

Per Sadasiva Aiyar, J.~—Obiter:—The necessity 
to obtain the sanction of the Court in instituting 
a suit against a Receiver is imposed by the Common 
Law merely to enforce due respect towards Courts 
of Justice and an omission to obtain sanction does 
not affect the jurisdiction of the Courts. [p. 761, 
col. 2.) 

Karooth Parakote Ammukulty v. Manasíkra- 
mun 59 Ind. Cas. 568343 M. 7933 13 Le Wi 331, 
relied on. . 

Appeal azainst the decree of the Court of 


thc 'emporary Subordinate Judge, Vizaga- 
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patam, in Original Suit No. 24 of 1918, 
Messrs. P.. Narayana Moorthy and Y. 

Suryanarayna, for the Appellants. 

Messrs. P. Somasundaram and. P. Satya- 
narayana, for the Respondents. 
s ¢ 5a JUDGMENT. |... 

' Sadasiva. Aiyar, J.— Defendants Nos. 3, 
4, I3 and r4 are the appellants. The facts 
are somewhatcomplicated and in setting 
them eut I shall, for the sake of brevity, 
‘describe ‘the parties. to old transactions, 
who are the ancestors of some of the parties 
to the sit: as “if ‘they:were ` themselves 
patties to the suit. There was, first, a usu- 

“fruetuary, mortgage of items Nos. Ito 8 by 
defendantsNos. rand 2to the plaintiff. Next, 
there were five usufructuarymortgagesunder 
"ExhibitsT to Vexecutedin the years between 

1880 and'1893in fayour.of Srinodhu Appadu 
of items Nos. 9.to 16, the total sum due under. 
these .five .-usufructuary mortgages being 
Rs. 3,20007 Next, there was a Simple 
mortgage (Exhibit A) 1n January 1886 for 
Rs.6,000,made op of three items :—(I) 
Rs. 3,010 due under asimple debt bond of 
1870- (Exhibit A-3); (2) Rs. 590 due under 
a promissory-note, ,and-(3) Rs, 400.paid in 
casu. It is'on this last bond (Exhibit A) 
that the present suitfor sale of the plaint 
properties, items Nos. I to 16, is brought. 
_. The equity of redemption in half of items 
Nos. x to 8 is now vested in the 13th defend- 
ant and :the cquity ofredemption in the 
„other half in the r4th defendant, while the 
equity of redemption in items Nos. 9 to 16 
inyested in defendants Nos. 3 and 4 as the 
result of transactions which it is unneces- 
sary to set out in detail. i 
' he important and. preliminary: ques- 
tion in the case is whether the plaintiff's 
gutt on this bond ‘of 2886 je barred by 
limitation. One more fact might be stated, 

namely, that in x915 defendants, Nos. 3 
aud 4, in wham. the equity of redemption 
in items Nos. 9 to 16. was' vested paid 

R$. 3,200 to the: üsufructuary mortgages of 
188046. 1893 (Exhibits Lto V). The plaint- 
iftis. contentionis that. the date when the 
money. kècame:due to him under the simple 
mortgage-deed- Exhibit ‘A -sued on is the. 
date. of the redemption of items Nos. 9 
to £6 from the, ususfruetuary-mostgagee (i.e., 
1915) and hence this suitis not barred. It 
js adinitted that if his cause of. action arose 


there are no acknowledgments of indebted- 
ness after the year 1890, and as, admitted- 
ly, Art. 132 of the Limitation Act ‘applies. 
Hence the question for decision is, what 15 
the date on which the amount is borrowed 
underExhibit A became due according to the 
proper construction of its terms. Those 
terms are to the following effect : “We shall 
discharge the principal.and interest of this 
document on the- security: of the 13 garces 
of land" (that. is items Nos r to 8) 
"usufructually mortgaged: under the .ocus 
ment of 1879.and also of the 15 graces,of land 
usufructually mortgaged to Srinodhu Appá-- 
du" under (Exhibits I to V) £e, the 
lands mortgaged as the second 
set, namely, items Noas 9 to 16 to be 
security after discharging the debt due 
to Sritodhu Appadu and we shall pay up 
the hypothecation debt on the securities 
above set out and get back the hypothe- 
cation bond: That according to me 
is the effect ofthe language used in Ex- 
hibit Athe construction of which it may 
be conceded owing to its involved gram- 
matical construction is not free fram obscu- 
rity. The lower Court accepted the plaint- 
iffs contention and held that the parties 
intended thatthe amount due under Exhibit 
A was to become due only when, at some 
future uncertain date, the mortgagors of 
their representatives-in-interest chose. to 
redeem ` Srinodhu Appadu and that as. Sri- 
nodhu Appadu was redeemed only in 1915, 
it was then that the debt due under Exhibit 
Abecame due. After hearing full arguments 
Iam unable to agree with tle lewer Court 
on the construction put by-it upon Exhibit 
A. The provision about SrinodhuAppadu's 
usufructuary mortgages -which occurs in 
the position which describes the second set 
of properties, items Nos. 9.to. 16, given as 
additional security was, I think, intended 
to embody merely: the. undertaking given 
by the mortgagors to . discharge those . 
usüfructuary.mortgage-deeds, Exhibits I to 
V,so as to make the properties better security 
and not to postpone the date from which ` 
the cause of action for the plaintiff's ene: 
forcemeut of his right to.recover money 
under Exhibit A was to arise. The re- 
demption of Snnodhu Appadu's usufruc- 
tuary mortgages would not be barred for 


at least sixty years from their respective 


in I886.itsel the suit. would be barred as dates and I am unable to belicve that the 
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hypothecatee under Exhibit. A’ who had, 3rd items of consideration, Rs. 590. and. 
not only. items Nos. 9 to 16 hypothecated ` Rs. 400, mentioned in, Exhibit A also.pagsed: 
to. him subject,tó Srinodhu's ‘mortgage , and I see no reason to disbelieve his state~ 
but other properties, items Mos, 1 tẹ: 8, ment. I, therefore, differ. from the lower 
would. have ‘agreed to wait for sixty years Court’s conclusion on that point: i 
and for ithe contingency of those, properties ` That there was a contention raised by 
9 to 16 being redeemed’ fo ‘get back the the appellants that as the r4th defendant 
Rs. 4,000 lent, by-him-under Exhibit A with was impleaded as the Receiver of the estate. 
the enormous. accumulation of the interest of a person, Basáva Reddi, who' owned one 
provided for under it. In my opinion, half of the equity: of redemption in items 
the reasonable ‘construction of Exhibit A Nos. 1 to 8 and was sued without the 'plain- 
is that items’ Nos. r to 8 subject to the tiff’s obtaining the permission of the District. - 
plaintiff's prior usufructuary mortgage and Court which had appointed him Receiver 
items Nos. og to x6 subject to Srinodhu's in a litiagtion involving the rights of the 
usufructuary mortgages. weremade security Teptesentatives of  Basava Reddi, the 
for the Rs. 4,000 borrowed under Exhibit suit, so far as that half share was 
A without, a stipulation for any particular Concerned, should have been dismissed. 
period for ; repayment. of tke amount In Karooth P arakote Amimukuity Ve Mana- 
borrowed. On. this construction, therefore, vikraman (I) this Bench held that 
the suit is barred and must be dismissed, While such sanction was necessary for 
reversing the deeree of tlie lower Court. the maintainability of the suit, the failure., 

“Though it is unnecessary to consider the to obtain the sanction, can ‘be effectively ` 
other question. raised in the lower Court curet ty the plaintiff's obtaining the Sanc-. 
and also argued’ here, I shall shortly give, tion during the course of the litigation. 
my: opinion on the more important of those. and that the necessity to obtain the 
other questions also, as we were informed Sanction was imposed by the Common ` 
that the case might be taken before their Law, merely to enforce due respect 
Lordships of the Privy Council, The Sub- towards Courts of Justice and that 
ordinate Judge considered that of the. the omission does not affect the jurisdic- 
Rs. 4,000 consideration under Exhibit A tion of the Courts. It appears from High 
only the payment of Rs. 3,010 was proved. on Receivers, .paragraph .261, that a 
The appellant says that only Rs. 1,800 pass- Receiver might waive “his right to put 
ed, while the plaintiff's in their memoran- iorwardstichaplea and.that he might by his 
dum of objections contend that the conduct be éstopped fram raising such a 
whole of Rs. 4,000 should be found to have plea 1n certain circumstances. The Recei- 
passed. The appellants’ contention that ver has now been substituted by the heirs 
Rs. 1,900 alone passed is based upon a of Basava Reddi himself and I think that 
clerical omission in Exhibit A which; when: the objection to want of sanction is no 
referring to Rs. 3,010, refers to it as the prin- longer available "as against the plaintiff, 
cipal amount of Exhibit A-3 instead of as the. Receiver heving ceased to be op the 
the principal amount and interst due till then record. B PM 
under Exhibit A-3. ‘fhe appellants’ con- » Then, the lower Court-thought that the 
tention on this point is, therefore, rejected. plaintiff could not sue for sale of items 
‘Phe respondents’ contention in their Nos. I to 8.subjéct' to the prior ususfructu- 
memorandum of objections would, in my ary. mortgages in plaintifis’:-own favour. 
opinion, have to be allowed as the passing It gives no reason for its.view: If plaintiffs 


cf consideration for a document which is are entitled to: geta decree-for sale of items . 
more than 30 years old and which was Nos. 1 to 8, théy are entitled tb have them sold 
never questioned till this suit was brought, subjectto their priorusufruetuarymortgages; 
should be taken as proved even if the see Subramania--Atyar.v. Balasubramanta 

direct evidence is not as strong as might Atyar (2). | 

be naturally expected in respect of recent l E Lo 
transactions. ‘he plaintiffs’ first witness, (D). 59. Ind. Can, 568; 43, M. 793; ta", We 
seventh defendant, who is the co-mortgagee "oa ao Ind. Cas, ar RAUS 
with tke plaintifis, proves that the 2nd and e CR: Js: Cas. 317; 38 DE nea M. T. d e 
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There were one or two other difficult oues ` 


tions argued ` but I shall not deal with them. 

The parties will bear their respective 
costs in the’ lower Court and appellants 
will get their costs from the plaintiffs in 
this appeal. The memorandum of objec- 
. tions is dismissed. There will be no costs" 
therein. 

Spencer, J.—I agree with my learned 
brother on all points, but I desire to express 
my opinion only on the point of limitation 
“as we are reversing the lower Court's decree 
on that point. As the date of payment 
is not expressly mentioned in Exhibit. A 
it must be assumed that the amount secur- 
ed by the mortgage was payable on the date 
of the execution of the document, that is, 
on roth January 1886. The wording of this 
document implies an expectation on the 
part of the executants that the mortgagors 
-or the mortgagees would redeem the prior 


mortgagee, Srinodhu Appadu, at an early © 


date. At the same time, I do not think 
that it was intended by the parties that the 


mortgagors should have the power to post- . 


pone their liability to pay their debt to 
' the mortgagee-plaintiff by means of their 
own action in delaying to pay off Srinodhu 
Appadu's debt. If there had been a real 
intention to extend the period of limitation 
bevond the statutory period of I2 years, 
I should expect to find am expression in 
apt words of the terms. of the agreement 
relating to the date of repayment, and it 
would not have been left to be inferred from 
the words used to describe the items com- 
posing the second part of the security. 
for the loan. 
. The appeal must be allowed and the 
suit dismissed with costs inethis Court. 
V. N. V. Appeal allowed, 


N. E 





BOMBAY HIGH COURT, 
CIVIL APPLICATION No. 144 OF 1921. 
< ; February 7, 1922. 
Present:-—Sir Norman Macleod, Kr., Chief 
- Justice, and Mr. Justice Coyajee. 
RADHABAI kom BHASKAR SAKHA- 
> RAM—DEFENDANT’ No. 4—ÀPPIICANT 
VEYSUS "E 
ANANT PANDURANG PANDIT AND 
' ANOTHER— PLAINTIFF AND DEFENDANT 
No, I—OPPONENTS. 


“Cell Prosedure Code (Act V of 1908), O. IX, | 


f. 7—Ex parte proceedings— Appearance of periy 
— Procedure. 

Where a Court orders a suit to proceed ex parte 
the defendant is entitled to defend the suit, if he 
appears before the suit is actually called on. If 
he has been guilty of delay he may be mulcted 
In Costs. But, if he does not appear before the 
suit is heard, then he has no right to be heard. — - 


Application from the order of the Sub- 
Judge, Thana, in Suit No. 83 of 1919. 


Mr. D. G. Dalvi, for the Applicant. 
Mr. P. B. Shingne, for the Opponents. 


JUDGMENT.—We do not E Ee the 


' procedure followéd in this suit. It appears 


that there was .some uncertainty whether 
the 4th defendant was served with the 
summons or not. The Judge made an order 
that the case should proceed against her 
ex parte when the 4th defendant actually 
appeared in Court and asked for this order 
to be cancelled. Notice was issued to the 
plaintiff and the applicant was then examin- 
ed and she explained how it came to pass 
that she was not aware of the suit having 
been filed against her. But the Judge did 
not believe what was said and dismissed 
her application, directing that the case 
should go against her ex parte. We do not 
know under what provisions of the Code the . 
Court made this order pending the hearing 
of the suit. Until a suit is actually called 
on, a party is entitled to appear and defend. 
It may be that he is guilty of delay and if 
thatis the case he may be mulcted in costs. 
But if he does not appear before the suit 
is heard, then he has no right to be Leard. 
Rule absolute. Costs, costs in the cause. 


N. H. 


Ruie. made absolute. 
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ALLAHABAD HIGH COURT. 
SECOND APPEAL No. 1557 OF 1920. 
Jene 28, 1922. 
Present —Mr. Justice Sulaiman. 
Lala DURGA PRASAD AND OTHERS— 
APPELLANTS 
VEYSUS 
GANGA SARAN AND OTHERS— 
RESPONDENTS. e 
' Agra Tenancy Act (II of 1901), s. 165—Suit 
for Profils against co-sharers— Extent of liability of 
co-sharers— Arrears of vent—Duty of co-shayer. 

As itis not the duty of one co-sharer to collect 
the share of rent due to another co-sharer, in a 
suit under section 165 of the Agra Tenancy Act, 
the defendants can be -held liable only if they 
have collected rents in: excess of their own 
legitimate share. Therefore, the arrears of rent 
which might have been recovered by the defend- 
ants on account of arrears prior to the period in 
dispute, cannot properly be taken into account 
in such a snit. .. E 

Appeal against the decision of the District 
Judge, Meerut, dated the 22nd June r920. 
Mr G. Agarwala, for the Appellants. 

Mr. K. C. Mital, for the Respondents. 


JUDGMENT.—This is a plaintiffs’ appeal 
arising out of a suit for settlement of 
accounts against a co-sharer under sec- 
tion 165 of the Agra Tenancy Act. The 
Court of.first instance came to the conclu- 
sion that all the dues entered in the papers 
had been realised by the defendants and he 
gave the plaintiffs a decree on that basis. 
On appeal the learned District Judge was of 
opinion that the arrears of rent which were 
due on accountof years previous to the 
period in dispute and which had been col- 
lected during that period could not be fairly 
taken into account and that, excluding 
such arrears, the defendants had not ‘col- 
lected any more than what would prevent 
their own share after deducting the land 
revenue to be paid by them. In this view 
of the matter, he allowed the appeal and 
purported to dismiss the whole suit, though 
he omitted to use these latter words. 

In my opinion the decree of the learned 
District Judge must be upheld. Iam aware 
of cases coming undec section 164 of the Act 
in which it has been laid down, that a co- 
sharer may either be given a decree on the 
basis of the gross rental or on the basis of ac- 
tual collections, and that if a decree is based 
on actual collections such collections include 
arrears for the previous years also, but in 
my opinion the principle of those decigiong 
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would not apply to a suit under section 165. 

In suits under section 164 it is the 

duty of the Lambardar to make collec- 

tions both of the rents due for the year 

as wellas for arrears of rent, on behalf 

of the whole body of co-sharers. If, 

therefore, a decree is to be given on actual 

collections, those collections must include 

arrears for previous years also; whereas 

in a suit under section 165 against co- 
sharer defendantsit cannot be said that it 

was the duty of the defendants to make col- 

lections of the plaintiffs’ share also. The 

defendants can be held liable only if they 

have collected rents in excess of their own 

That only can be the 

true basis of accounting between the parties. 

In the present case, therefore, the arrears 

of rent, which might have been recovered by 

the defendants on account of years prior 
to the period in dispute, could not prop- 
erly have been taken into account. The 
accounting had to be confined to the 
period of three ` years prior to the 
suit, and for that period it is found 
by the learned District Judge that the’ 
defendants did not collect more than 
their proper. share after deducting the 
land revenue paid by them. The defedants, 
therefore, have not collected anything in 
excess of their share. They have not, there- 
fore, collected anything out of the plaintiff's 
share of tent, and are not liable to account 
for it. 

It is also wcrthy of note that the learned 
Judge has accepted a receipt signed by one of 
the plaintiffs and purporting to be on bekh«lf 
of all the three plaintifis acknowledginz 
the receipt of their full share of the rents 
for the previous period and giving a complete 
discharge to the defendants. In view of 


"all these circumstances, the arrears of rent 


for the previous period had been rightly ex- 
cluded and the decree of the learned District 
Judge was correct. The result is that this 
appeal fails and is hereby dismissed with 
costs including in this Courf fees cn the. 
higher scale. 


S. D. Appeal dismissed. 
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~ . MADRAS HIGH COURT. 

INSOLVENCY PETITION No. 147 OF 1920. 
September I4, I92I. 

Present:—Mr. .Justice Coutts-Trotter. ` 
In the matterof V. SUBRAMANIACHETIY 

|. & COMPANY —INSOLVENTS. 
"* Presidency Towns Insolvency Act (I II of19oo), 
s. 49—Government of India Act (g & 10 Geo. V, 
C. roo) s. 20 (1)—-Crown debt—Priority over 
ordinary debt- Indusirial undertaking for educa- 
‘tion of people, whether outside province of Government 
—'' Crown’, meaning of—'* Prerogative "`, what is. 


It is not outside the statutory powers of the 
Government of India Io conduct an industrial 
undertaking, like a Soap Factory, by way of educa- 
tion and demonstration. [p. 766, col. 2.] 

A debt that is-due from an insolvent to such a 
. Government industrial undertaking as the above is 
a Crown debt within the meaning of section 49 of 
the - Presidency: Towns Insolvency Act and is 
entitled to priority over the claims of all other 
creditors. [p. 764, col. 2.] 

Under. the CommonLaw, where the Crown enters 
into competition with other creditors, in the case 
of debts of the same degree, the right of the Crown 
prevails. Where Statute Law intervenes, unkess 
the Crown is specially mentioned therein, it is 
not bound be At fp. 764, col. 2.|. 

In ve Henley. Co., (1878) 9 Ch. D. 469; 48 L. 
J. Ch. x47; 39 L. T. 53; 26 W. R. 885, referred to. 

The Governinent!of India cannot engage in trade 
by virtue of: any power inherited from the East 
‘India Company "but the conduct of an industrial 
undertaking is within the purview of the “ Govern- 
ment of India " and is justified by the provisions 
of section 20 (1) of the Government of India Act. 
"D, ops, col; 1.) 0. ' 

Quaere.—Whether the Government of India is 
entitled to trade in this country by virtue of the 
Royal prerogative. [p. 765, col. 1.) 

The word “ Crown ” as used by English constitu- 
tional lawyers has à double meaning,the Sovereign 
in person, and also the King, Lords and Commons, 
and in.the latter sense the Crown cannot trade 
without statutory authority. [p.765, col.r.] 

Obiter :—-The prerogative of the Crown is the 
discretionary power vested in the executive for 
which, it does:not need a parliathentary vote or 
statutory  authority.. [p. 765, col. 2.]. 

.JUDGMENT. — This is in substance an 
appeal against the refusal of the Official 
Assignee of Madras. to allow the preferen- 
tial claim of. Government for the sum of 
Rs. 4,488-1-0 in priority to the claims of all 
other credirors in the insolvency of a firm 
trading as V. _Sttbramania Chetty and Co. 
as a Crown debt within the meaning of 
section 49 (I1). (a) of the Presidency Towns 
Insolvency Act. I have had the benefit 
of a learned and instructive argument as 
to the nature and history of debts to 
the Crown both in England and in this coun- 


try; and it is not out of disrespect to that 
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440 L. T. 16; 27 W. R. 325.. 


[1922 
argument but rather because of; the assist- 
ance I derived from it that I give my judg- 
meut in a comparatively small compass. 
-I do not intend to enquire into: the -history 
of writs of extent whether in chief or in aid. 
The curious will find much learning on the 
subject in Ex parte Postmaster-General, In ve 
Boham (x) andin the very erudite jndgment 
of Palles, C. B., in Ix ve-Galuin (2). Where 
Statute Law intervenes, ‘one ruling: princi- 
pleis that the Crown is not boünd bya Sta-”. 
tute in which it is not specially mentioned. 
Another is that where the-Crown comes. 
into competition with other creditors im the. 
case of debts of the same degree, the right 
of the Crown must prevail ` see Inre Henley 
& Co. (3). . These rules would be, sufficient 
to determine that if thisis a . debt. legally 
incurred to. the. Crown, It would have 
an undoubted priority at Common Law:: 
I agree with Garth, C. J., in Judah v.. 
Secretary of State for India in Council (4): 
thatitis unnecessary to go into the history 
of the Common Law on the subject where we 
have the plain. words of an Indian. Statute. 
But a much wider question is argued by 
Counsel on behalf of the Official Assignee. 
His contention is that this is not a Crown 
debt, because the Crown has no power 
to enterinto the transactions which resulted 
in the debt. He says that the transactions 
which resulted in the debt, to use an 
expression familar to lawyers though 
perhaps itis anlagous rather than directly 
appropriate—were ulira vires of the Crown. 

The facts are these. It r9r9 Govern- 
ment took over the Soap Factory at Cali- 
cut known as the Kerala Soap Institute. 
It was taken over and has been conducted 
by the Department of Industries, the ob- . 
ject being to demonstrate that this industry. 

scan be carried on at a profit and to encou- 


rage the starting of similar ` factories 
by private enterprise. The net result 
has been that Govemment carried 


it on as an ordinary trading concern. Mr. 
Mockett's argument was that Government 
is not entitled to trade except in so far as. 
it is authorised to do soby Statute. The 


(1) (1879) ro Ch. D. 595; 48 I. J. Bk. 847 


(1897) 1 Ire- R. 520; 2r It. L. T 2753 I. 


43. 
(1878) De D. 469; 48 L. J. Ch. 1477 39° 


L. T. 53; 26 W. R..885. 
(4) 12 C. 445; 6 Ind. Dec. (N. S.) 302. 
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Government of India by zr and 22° Vic., 
C. 106; inherited all the rights and privileges 
of the East India Company. Itis quite plain 
that the powertotrade otherthanfor revenue 
purposes had been lost before that to the 
Company by-3 & 4 William IV, C. 85, s. 4. 
Thatis a prohibition imposd on the Company 
itself- quite distinct from the earlier prohi- 
bition: imposed by 53 Geo. III, C. 155, 
on the-individual servants of the Company 
from engaging in trade on their own account. 
It is, therefore, I think, quite plain that Go- 
venment could not carry on this Factory 
by viitue: of any power inherited from the 
Hast India Company. 

- But the Advocate-General bases his claim 
on a much wider ground, and contends that 
the Crown, that is, the Government of 
India, is entitled to trade in this country 
by virtue of.the Royal prerogative. At 
this point the analogy of England begins 
to fail for a variety of reasons. In the 
first place, the Crown, as the term is used 
by Englishlawyers, has a double meaning. 
It may mean the Sovereign in person, and no 
one questions the-right of His Majesty to 
engage as an individual in whatever trade 
he pleases, and,-no doubt, subject to techni- 
cal rules of English Law, as to varying 
degrees of debts such as specialty and 
simple contract debts. His Majesty, as a 
trader, would have preferential rights over 
other creditors, unless such rights were 
taken away by Statutes in which the Crown 
was named. Onthe other hand, the Crown 
in Constitutional Law much more frequently 
means King, Lords and Commons, and the 
essence of the distinction is that, if the 
"Crown in that sense were to trade, it would 
trade with public monies and not merely with 


‘the private resources of the King. The Advo- ` 


cate-General admits that the Crown in that 
'sense could not trade in England without 
statutory authority. He contends that that 
is not because the, prerogative would not 
‘cover the case but because the necessary 
‘funds from the public revenue could only 
be obtained by a vote of the House of 
Commons, the result being that while 
‘the rights of the King, Lords and Commons 
to trade is within the prerogative, it can- 
not be exercised de facío unless the neces- 
sary capital were voted by an Act of Parlia- 
ment. Thenext step in his atgument is to 
point out that in India, where the Crown 


is directly vested with the revenues of the 
country, it can, without the need of the 
Parliamentary vote, apply the revenues of 
the country for purposes of trade by 
virtue of the prerogative. ‘he preroga- 
tive may sufficiently be described, for 
my present purpose, as the discretionary 
power vested in the executive for which it 
does not need a Parliamentary vote or sta- 
‘tutory authority. On this view Acts like 
the Telegraph and "Telephone Acts would 
not be sources of Government’s authority 
to conduct these businesses—for businesses 
they are—but merely a warrant to employ 
public moneys in their conduct. The immense 
mass of trading which the Government 
undertook during the War does not carry 
the matter any further, because it may „all 
be said to have been legalised by Parliament 
under the Defence of the Realm Act, 4 and 
5 Geo. V, C. 29. 
Ido not think I can rely on the fact— 

it is an undoubted— fact that one of the 
reported cases in India, viz., Secretary 
of State for India v. Bombay -Landing and 
Shipping Company (5) was a casé of Go- 
vernment trading in the wider sense becatise 
the point argued before me was not there 
taken, and clearly was not present to the 
mind of the Court. Nor do I think. that 
Judah v. Secretary of State for India 
in Council (4) is a casein point, for though 
the Government were clearly trading in the 
‘ordinarily accepted sense of the term, 
the trade was in opium, a recognised source 
of revenue and, therefore, directly’ within 
the scope of 3 & 4 William IV, C. 83. The 
‘same observation applies to the Govern 
ment trading in: the Salt and Abkatri 
Departments. e 5E 
On the whole, I do not think I am 
called upon to decide the wide problem of 
constitutional law involved in these rival 
contentions. I cannot say that this is trading 
for purposes of revenue, because, although 
the profits of this undertaking (and it reż 
sulted in fact in a profit last year) ate paid 
into the general excheqtiet and swell thé 
Government revenue, the Advocate-General 
has frankly stated that the Government's 
purpose in this and similar undertakings 
which, 1 understand, are conducted on a con- 
siderable scale in many fields of industry is 


' (8) s BUH. C. R. 23. 
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“not to bring accretions to the revenue, but 
to serve by way of industrial ` instruction 


to the people of this country. I think that ` 


the claim of the Government can be justi- 
fied on the ground that, apart from any ques- 
tion of prerogative, the conduct of this 
‘industrial undertaking is justified by statu- 
tory authority. As I have already pointed 
out, the allocation of the revenue of India 
to particular purposes does not require any- 
thing in the nature of an express vote ofa 
representative body. Nevertheless, it 
is regulated by one dominating 
statutory provision, vtz., section 20 
(x) of the Government of India Acts 
I9I5 to 1919, 5 & 6 Geo. V, C. 61, 
6 &7 Geo. V,C. 37, and 9 & 10 Geo. 
V, C. roo. The w rds of the section are 
these: “The revenues of India shall be 
received for and in the name of His Majesty 
and shall,subject to the provisions of this 
Act, be applied for the purposes of ane 
Government of India alone. ’ 

Exactly to draw the line as to iat falls 
within the strict purview of the phrase 
the “ Government " of the country and 
what lies outside it, would be an impossible 
task. To take an example ready to hand, 
many, if not most, of the Indian Rail- 
ways are conducted or subsidised by Gover- 
ment without specific statutory authority; 
it would be startling to have to come 
to the conclusion that such an activity 
of Government was without warrant. Mr. 
-Mockett shrank from pressing sucha re- 
sult and argued that, although no doubt 
Railways brought in much profit from the 
carriage of private passengers and the goods 
of private owners, yet heir maintenance 
was essential to the, Government by 
"their facilities for rapid transport of Govern- 
ment Officials and the Police and Military 
Forces necessary to secure law and order 
throughout the country and that, therefore, 
they may be regarded as essential to 
the purposes.of the Government of India 
in the strictest sense, but he maintained 
that an experiment like the present, however 
benevolent and though wholly desirable 
for the benefit of the people, cannot be 
regarded as reasonably appertaining to the 
‘ Government " of the country but rather 
to its improvement and education. I think 
there is much force in bis argument, but 
with some hesitation 1 think that in India 


at all events it cught not to prevail. 
In a country with a fully developed indus- 
trial life like England, I might feel con- 
strained to give effect to it. But in a country 
like India where many industries suitable 
to its natural resources and its people have 
either not been started at all or are nascent 
and struggling, I think it would be a mis- 
fortune if a Judge were driven to say that 
the starting and encouraging of such 


industries by way of education and demons- 


tration was not within the province of 
the “ Government” of India. The Go- 
vernment of India after all has long been 
and must long be a paternal Government, 
and in deciding what is within its legiti- 
mate scope, one can hardly loose sight 
of that outstanding consideration. 

1, therefore, come to the conclusion that 
it is not outside the statutory powers of 


‘the Government of India to conduct a Soap 


Factory such as this, and it follows from 
what was said in the earlier part of this 
judgment that this claim was a Crown debt 
recoverable in full in preference to the 
claims of any other creditor. 

That disposes of the point of law which 
I amcalled uponto decide. Perhaps,Imay 
be permitted respectfully to suggest that it 
would be well if such claims were not press- 
ed in future by Government. The old 


theory of the priority of the Crown debts 


was doubtless based on the personal pre- 
eminence of the Sovereign. The King was 
the King and obviously took precedence 
over the subject. Modern lawyers justify 
the rule on a different ground. The rights 
of the Crown mean in modern times the 
rights of the mass of the King's subjects, 
and on t.is ground it is said to be right 
and just that the claims of the community 
as a whole should prevail over those of indi- 
viduals. But I venture to think that this 
reasoning is not applicable to the present 
case. In the first place, the commercial 
community, which might otherwise wel- 


-come the attempts of Government to open 


up new avenues of trade and manufacture, 
is very likely to be alarmed and alienated 
by the claim of -Government to stand 
on a different footing to otüer traders. In 
the next place, and this is much more im- 
portant—it appearsto methat the enforcing 
of claims such as this—must in the end de- 
feat the very purpose that Government. hag 
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m view. The object of the conduct of this 
concern, as explained to me by the Advocate- 
General, was to demonstrate that the natu- 
ral resources nf Malabar could be profitably 
used by private manufacturers and traders 
to start and carry on similar businesses, 
the Government, as it were, saying to the 
people “‘we have shown that this business 
can be carried on at a profit. Let this 
encourage you to put your capital into simi- 
Jar undertakings and hope forsimilar profits 
to those we have shown that we have 
made.” ; 

: The whole demostration obviously breaks 
down if the traders can reply ' you have 
only made a profit because you stood in 
a privileged position in which we cannot 
stand, by claiming priority of payment 


of your debts over those of all your business, 


competitors.” 

The Government Solicitor to be entitled 
to be paid his taxed costs on the Original 
Side scale by the Government. 

V. N. V. Order accordingly. 


BOMBAY HIGH COURT. 

SECOND CIVIL APPEAL No. 316 OF 1921. 

April 10, 1922. 
Present:—Sit Norman Macleod, Kr., 
, Chief Justice, and Mr. Justice Shah. 
TUKARAM BHAU DHAS AND oTHERS— 
APPELLANTS 
VErSUS 
GANPAT—RESPONDENT. 

Hindu Law-—-Widow, transfer by—Consent of 
veverstoners—Sale eventually in favour of different 
person— Reverstoners, right of, to question sale— 
Legal necesstty— Presumption. 

A widow G.sold a plot of land to B. but before 
the sale-deed was registered, she sold. it to N. 
with the consent of the next reversioners, N obtain- 
ed oo and so B. filed a suit against G. and N. 
and got possession of the land from N. After 
G.'s death, the next reversioners sued B. claiming 
title to. the land. The question was .whether 
the plaintiff's consent in favour of N. could affect 
the merits of the case. WN. was not made a party: 
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deed was registered. Events 


767 
Held, that the consent given by the reversioners 


to the sale to N. could not be relied upon by B. 
nor did it raise any presumption in his favour 


. that the prior sale to him was for legal necessity. 


Appeal from the decision of the Assistant 
Judge, Sholapur, in Appeal No. 6y of 1920. 
Mr. P. B. Shingne, for the Appellants. 
Mr. K. A. Padhye, for the Respondent. 
JUDGMENT. 

Macleod, C. J.—-This appeal discloses a 
very curious state of facts. Gangabai, the 
widow of one Bapu, sold, on the 28th of 


. January 1908, to her brother, the defendant, 


the suit land which had previously’ been 
mortgaged to one Daulat Ram in 18090. 
Out of the consideration of Rs. 1,000 paid 
by the defendant Rs. 250 had already 
been received by  Gangabai; Rs. 250 


. Were to be paid to the mortgagee and Rs.500 


were to be paid to her at the time the sale- 
happened 
which induced Gangabai to evade the de- 
fendant and eventually on the 31st March 
I908 she passed another sale-deed to one 
Nana Krishna for Rs. r,000 and that was 
consented to by Bhau and Govind, at that 
time representing the whole body of the next 
reversioners. Nana, the 2nd vendee, obtained 
possession of the land and so the defendant 
filed a suit in 1910 against Gangabai, Nana 
and the heirs of the mortgagee and paid 
Rs. 750 the balance of purchase-money into 
Court. The result of that suit was that the 
defendant succeeded. Nana got back Rs. 750 
which the defendant had paid into Court. 
Since then the defendant remained in pos- 
session of the land until on Gangabai's 
death, Bhau and Govind having previously 
died, their sons, the plaintiffs, brought this 
suit. . 

The issues in the Trial Court were whe- 
ther there was justifying necessity for the 
suit sale; and whether the ratification deed 
passed by plaintiff's father in favour of one 
Nana could affect the merits of the case. 
These issues were found in the negative by 
the Trial Judge and a decree was passed 
in favour of the plaintiffs.  * 

In appeal, although the learned Judge 
found that as the consent of Bhau 
and Govind did not relate to the defendant’s 
sale-deed such consent could not validate 
it, if it was void for want of legal necessity, 
still he seemed to think that the present ` 
plaintiffs had no title because even if the 
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sále tö défendant: was” “withotit legal hecéssity, 
yet the sale to Nana which was consented 


to by the. reversioners would be binding, . 


and he and his heirs would be entitled on 
the death of Gangabai to tlie remainder. 
I'do not think wé-are entitled.to go so far 
as that. The view that I take;-as far-as this 
suit is concerned, is that. as between the de- 
fendant and Gangabai, Nana lost all rights to 
the suit-property by' the decree im the suit 
of'1910, and Nana not Being a party to this 
suit, the present defendant is not entitled 


“to take advantage of the sale-deéd so as to ` 
Suggest in some way that the: present re-' 


versioners are disputing the consent which 
was given toit by their father.” As between 
the plaintiffs and the defendant’ the sole 
‘question is, whethér the sale by Gangabai 
to-the ‘defendant was for legal necessity. 
The fact that Bhau and Govind were will- 


ing that Gangabai should sell the property’ 


to Nana appears to me to be quite irrelevant 
‘on the questions now before the Corftt- as 
between the plaintiffs and the defendant. 

‘If it was a question between the: plaintiffs 
‘and Nana, it might very well be-that the 
plaintiffs would be bound by the consent 
of their fathers. . But it seenis to. me” fdr 
too temote to rely í upon the consent of Bhau 
and Govind to thé sale by Gangabai to Nana 
, 88, taising any presumption in favour of the 
' défendánt that the prior sale to him was for 
| légal necéssity. THe détree, therefore; itist 
bé set asidé and the case must go back to 
the lower Appellate Court for a decision oh 
tlie issue Whéther the sale by Gangabai 
to, the defendant was for legal necessity 
in-the light of the remarks in this: judgment. 

The appellants are entitled to the costs 


.of the appeal 
; Shah, J .— I agree.. dire eer un 
N. : Deles dh EE 


N. K.: 


fr ev e 
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BOMBAY HIGH COURT. 
APPEAL:FROM ORIGINAL. DECREE N o 126. 
OF 1921. 

- February 14, 1922. 

Present -—Sir Norman Macleod, KT., 
Chief Justice; and Mr.. Justice Coyajee. 
SUN: DAR BAI—DEFENDANT—APPELLANT 

versus 
l DWARKADAS PARPIA— PLAINTIFF 
RESPONDENT. l 

Specific Relief Act (I 0f- 1877), s. 26— Specific 
performance, suit for— Variation set up in defence— 
Proof. 

Where a person sues for the specific performarice 
ofa written contract and the deferidaut, sets up 
a variation, the plaintiff must do-equity and. give 
the defendant an opportunity to prove the variation. 


. Appeal. 

Messrs. Rangnekar, S. R. Parulekar and 
R. G. Gupta; for the Appellant. 

Mr. P B. Shingne, for the Respondent. 

JUDGMENT.—We. think in this case 
the evidence which the defendant wished 
to.lead to show what was the real 
agreement between the parties ^ ought 
not to have been disallowed.. The 
plaintiff was suing for specific performance . 
of a wtitten contract and to such a suit 
section 26 of the Specific Relief Act applies. 
The defendant has set up a variation,namely, 
that the consideration was Rs. 5,500 plus 
the right of residence in certain rooms ; and 
she alleges she signed the agreement on the 
understanding that that was the considera- 
tion which was mentioned in the contract. 
The Judge has found, presumably from 
examnation of the parties after issues had 
been raised, that this agreement actually 
was made. But evidence must be led by 
the defendant to prove what she alleges. 
Illustration (b) to section 26 of the Specific 
Relief Act appears to be applicable to the ' 
case without having recoursetothe provision 
of section 92 of the Evidence Act, because 
where specific performance- is; asked for, 
the‘law provides that the: plantift must do 
equity: and extends the.provisions.of the 
REvideuce-Aet,; by giving the defendant an 


d opportunity to prove a variation’ which 
hë sets. up. The appeal must be allowed, 


thé -decteé of the lower Court set aside and 
the. čaše temanded to the lowér Court to’ 
take evidence. and decide on the i issues which" 
have' been. raised. 
SE" Appeal allowed ; 
-Case vemaiided. 
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MADRAS HIGH COURT. 
LETTERS Patent APPEAL NO. I 5 OF 1921. 
, March 17, 1922. JS 
Present: —Sir Walter Schwabe, Kr., Chief 
Justice, Mr. Justice Oldfield and Mr. 
Justice Coutts-Trotter. 
KONGA RAMASAMI IVER AND ANOTHER 
—PLAINTIFFs—APPELLANTS 
VEYSUS 


PONNUSAMI aiias TAMBAYASAMI - 
MANIAGARAR AND OTERERS—DEFENDANTS 
NOS. T, 5,6, 7, 8, 9, 12, 12, 13 AND I5— 

a RESPONDENTS. 

Civil Procedure Code (Act V. of 1908), s. 11— 
Res judicata between co-defendants— Partition suit, 

mature of— Hindu Law Joint family — Alienation 
by fathey — A fler-bori son, right. of, to challenge. 
_ Where an adjudication between the defendants 
I5 necessary to give the appropriate relief to the 
plaintitf, there must be such an adjudication, 
and, in such a case, the adjudication will be ves 
judicata between the defendants as well as between 
i the plaintiff and the defendants. But for this effect 
to arise, there must be a conflict of interests amongst 
the defendants and a judgment defining the real 
rights and obligations of the defendants in/er se. 
Without necessity the judgment will not be yes 
judicata amongst the defendants, nor will it be 
ves judicata amongst them by mere inference from 
the fact that they have collectively been defeated 
in resisting a claim to a share made against them 
_ aS a group. [p. 774, col. r.] 

Chandu vy. Kunhamed, 14 M. 324; X M. L. J. 
529; 5 Ind. Dec. (N. S) 227 and Somasundara 
Mudah v. Kulandaiveli Pillai, 28M. 457; 14 M. 
L. J. 404, relied upon. 

Two sons of a Hindu father brought a suit for 
partition and for setting aside a mortgage executed 
by the father on the ground that it was fraudulent 

| and not binding on them. "The father, a son born 
after the date of the mortgage and the mortgagee 
were, amongst others, impleaded as parties to the 
snit. The Court held that the mortgage was 
iraudulent and not binding on the plaintiffs as 
well as their after-born brother and that the mort- 
gage-debt was one which even the father was 
in to deu In a subsequent suit by 
gagee to i gai 
father wens x ea m his mortgage against the 
. Held, that since there was an adjudication 
in the prior partition suit of the rights of the 
mortgagee and the mortgagor who were co-defend- 
ants and such adjudication was necessary to give 
c. i ies VUE son and the other sons, 
nt sui the 
"s loca. y mortgagee was barred by 
A partition suit has this peculiarity that plaint- 
iffs and defendants in sida suit CH mei acci- 
seed a abes for persons the rights of all of whom 
2 2 e given effect toin the partition. [p. 776, 
Muhayadeen Ali Sahib, y Bacha Sahib 49 Ind 
Cas. 369; (1918) M, W. N. 8 di S 
473, feld fee 590 at p. 586; 8 L. W. 
There is no authority for the.proposition that 


49 


* 
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under Hindu Law a son has an independent 
cause of action to get an alienation set aside which 
had taken effect before he was born and acquired 


` a status in the co-parcenary. [p. 776, col. 1.) 


Lingappaya vw. Sankaranarayana Bhatia 49 
Ind. Cas. 156; 35 M. L. J. 625.at pp. 628, 630, dis- 
tinguished. 

Letters: Patent Appeal against the judg- 
ment of Mr. Justice Sadasiva Aiyar, dated 
28th February i921, in Appeal No. 177 
of 1918, preferred to the High. Court 
against the decree and judgment of the 
Court of the Subordinate: Judge, Ramnad, 
at Madura, in Original Suit No. 98 of 1916. 

FACTS appear from the ‘following judg- 
ments of Mr. Justice Sadasiva Aiyar and 
Mr. Justice Phillips :— Se 

Sadasiva Aiyar, J.—The plaintiffs are the 
appellants, and the suit is a mortgage 
suit for sale brought on an hypo- 
thecation bond, dated November 1903, 
executed by the rst defendant who is the 
father of the defendants Nos.2 to 5. The. 
defendants -Nos. 2 to 5 were all minors 
at the date of suit (6th May 1916). But 
the defendants Nos. 2 and 3 have now 
become majors. The defendants Nos. 3, 4 
and 5 had not been born on the date (1903) 
of the simple mortgage-bond, Exhibit A, 
now sued on, the  def:ndants Nos. 4 
and 5 having been born long afterwards, 
The consideration for the plaint mortgage- 
bond, Rs, 3, 673-1-0, is said to be made up 
partly of money spent by the et. plaintiff 
for the expenses of a litigation in which the 
Ist defendant was involved as head of his 
fami'y, partly of the remuneration due to 
tke plaintiff for his trouble in conducting 
alitigation on behalf of the rst defendant 
and, lastly, of a small sum which the ‘1st - 
plaintiff had ajgeed to pay to a creditor 
of the 1st defendant. 

The defendants Nos. 6 to 10 are prior 
mortgagees, the defendants Nòs. xr to 14 
are subsequent mortgagees, and the 
rth «defendant is the Receiver ap- 
pointed by the Subordinate Judge’s Court 
of Ramnad for the Vadimitta Zamin, 
the rst defendant's rights jn which were 
hypothecateg to the . rst plaintiff under 
Exhibit A. The 7th issue in the case is as 


" follows:—' Whether the claim is barred as 


ves judicata in whole or in part by reason of 
the d«cision in Original Suit No. 42 of 1908, 
on the file of the District Court of Madura?” 
To understand this issue, the following facts 
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have to bé stated. Original Suit No, 42 
of 1608 was a suit brought by the present 
defendants Nos. 2 and 3 as plaintiffs 
through their next friend for partition 
of the Vadimitta Estate belonging to 
their father, the rst defendant. That 
suit seems to have been brought in 1906 
in the Subordinate Judge’s Court and to 
have become a suit of 1908 by transfer to 
the District Court. During the pendency 
of that suit, the 4th defendant was born 
andhe was addedas the 36th defendant 
in that suit. The mortgagee (the present 
plaintiff) wasthe 27th defendant in the 
former suit of 1908.(Heis called Ramaswami 
Chetty there, though he now calis himself 
Ramaswami Iyer ` as Sowrashtras who were 
calling themselves Chetties some years ago 
now call themselves Iyers). The plaintiffs 
and the.36th defendant in that suit (the 
present defendants Nos. 2, 3and 4) stated 
defences which implead that the plaintiff's 
mortgage-bond was not binding on them or 
their father. The 13thissue raised in the case 
directly raised only the question whether 
the alienation in favour of the present rst 
plaintiff (then 27th defendant) was binding on 
the then plaintiffs (present defendants Nos. 2 
and 3). It did not directly raise the question 
whether it was binding on the rst defendant 
(the father) also or the sth defendant (then 
3¢th defendant). The rst defendant was ex 
parte at the issue-hearing in that suit and 
there was even afterwards no open contest 
between him and the 27th defendant who 
was his co-defendant in that suit. 
But there can be little doubt that he 
supported his sons, the plaintiffs and 
the 36th defendant, in that suit, and he 
gave evidence for themein that cas”, 
Though, as I said, tke 13th issue 
raised only the’ binding nature of the 
present plaint-bond on the plaintiffs in that 
case, the question whether it was binding 
on the rst defendant himself (the father) 
and on the present sth defendant added 
as 36th defendant in that c se was e -idently 
considered and argred at the trial, and the 
Subordinate Judge in paragraphs 67 and 68 
of his judgment, Exhibit I, con ide ed the 
whole matter and held that the present 
plaintiff's debt was one which was open to 
the Ist defendant himsef to r pudiate on 
the ground that the mortgages document was 
executed in order to enable the 27th defend- 
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ant (present r t'laintiff) tocommit fiaud. 
He further found that the document was 
not binding on the p'aiatifis in that suit 
and also on their brotber, the 36th defendant. 
This finding that it was not binding on the 
36th defendant involved the conclusion that 
it was not binding on the father (the 1st . 
defendant) also because the 36th defendant 
was born long afterthe date v f the mortgage- 
bond, and unless it was not binding on the 
father himself, it could not be held that it 
was not binding on the 36th defendant (the 
present 5th defendant). The High Court 
on appeal also held that Exhibit A wes not 
binding even on the rst defendant whatever 
may have been the defect in framing the 
issues in the Court of first instance the 27th 
defendant (the present rst plaintiff) put 
the matter in issue directly as appellant 
in the High Court by his second ground of 
appeal in which he contended that the do- 
cument ought to have been held binding on 
all the respondents, namely, the plaintiff 
and defendants Nos. 1 and 36 ; and the High 
Court decidedthe point against him. The 
36th defendant in that case (the present 15th 
defendant) was really in the position of a 
plaintiff, though ranged as a defendant and 
was entitled to get his share in the final 
decree to be passed in that suit (such decree 


‘having not yet been passed) on appli- 


cation and he got his relief in that 
case as if he was a plaintiff, and that 
relief was given to him against the 
present rst plaintiff (then 27th defendant). 
In Chandu v. Kunhamed (1) though the plain- 
DI a assignor was an ex parte Ist defendant 
inthe former suit brought by his co-sharers 
(co-heirs under the Muhammadan Law) the 
decision inthat former suit in favour of the . 
co-sha ers against thesecond defendant wes 
held binding in the later suit as res judicata 
against the second defendant. Somasundara 
Mudah v. Kulandaivelu Pillai (2) dissented 
from Chandu v. Kunhamed (1) not on the 
ground that there can be no res judicata if a 
person in favour of whom and whose co- 
sharers there was a finding in the first 
suit was ex parte in that suit, but on 
the ground that if ke and his co- 
sharers were governed by the Muhammad- 


(i) r4 M. 324; 1 M. L. J. 529; 5 Ind, Dec, 
N. S.) 227. 
(2) 28 M. 4571 14 M. L. J. 404. 
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an Law or had definite shares in each 
property to be divided, he could not claim 
the benefit of res jullicata if he was ex parte 
inthe first suit asthatsuit could not, in 
‘such circumstances, be deemed to have been 
litigated by his co-sharers in respect of a 
right claimed in common for his co-sharers 
‘and himself (Exp'anation VIto section II, 
formerly Explanation V to section 13). This 
distinction between a finding given in favour 


. of joint owners one of whom was an ex parte 
defendant and the others were plaintiffs and 


a finding given in favour of owners in sever- 

. alty has been pointed out in Lingappaya v. 
Sankaranarayana Bhatta (3). Y think that 
- where there was a suit for partition in which 
relief could be given to the defendants also 
:on their application (as where the 
-plaintiffs are some of the members of a joint 
“Hindu family and the other members 
ite made defendants) afinding in favour 
- of the plaintiffs on an issue relating to the 
“property divisible and the persons entitled to 
. shares, which finding is also in favour of the 
. ex parte defendants co-parceners is res judi- 
: cata in favour of the said ex-parte co-parcen- 
.ers in a subsequent suit where the same 
question arises between the ex parte co- 
.parceners and the persons against whom 
. the finding was given. In M whayadeen Alt 
Sahib v. Bacha Sahib (4) Y was inclined 

. to hold that even as regards Muhammadan 
c»-sharers, the principle of res judicata could 

- be appli.d in favour of an ex parte co-sharer 
defendant and to hold that Chandu v, Kun- 
hamed (I) was rightly decided. But for 
purposes of the present appeal, assuming that 
Chandu v. Kunhamed (1) was rightly over- 
ruled by Somasundara Mudah v. Kulandat- 
«velu P illas (2), the later Full Bench case did 
.not de.ide thatExplanation V to section I3 
of the oid Civil Procedure Code could not 
be appliel in favour of an ex parte co-sharer 
defendant who was a co-parcen.r in a joint 

. Hindu family and who could not, therefore, 
own a defini:e share in each item of the com- 
mon property. As pointed out in Chandu 
v. Kunhamet (r),asha er by Muhammadan 
Law has a igh:to a sp cific hate in ea h 
item of prope ty left by the person from 


: (3) 49 Ind. Cas. 156; 35 M. I. J. 625 at pp. 628, 
30. 

(4) 49 Ind. Cas. 369; (1918) M. W. N. 580 at 
m Dl. E 


Qu 
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whom he inherits and can sue to recover 
that share from any third person in. posses- 
sion of that property. Hence it was held in 
Somasundara Mudali v. Kulandaivelu Pillat 
(2) that in a suit by other co-sharers suing 
for their shares under the Muhammadan 
Law they could not be considered assuing 
in the interests of their ex parte co-heirs 
also. That reasoning does notapply to 
Hindu Law co-parceners. 

In the result, I would hold that the lower 
Court was right in dismissing the whole 
suit. Even if I am wrong in the above 
view as to ves judicata so far as the rst and. 
:th defendants are concerned, the matter 
is clearly res judicata against the plaintiff so 
fàr as the shares of defendants Nos. 2, 3 and 
4 (plaintiffs and the 36th defendant in the 
form :r suit) are concerned, and the plaintiff's 
claim to bring their shares also to sale is 
clearly barred by ves judicata. Hence 
the appeal would have, at any rate, to be 
dismissed so far as it is directed against 
them and their shares in the mortgaged 
property as determined in the former suit 
and this suit will have to be remanded for 
trial only asagainst the other defendants. 
On my above view, however, on the question 
of res judicata, the whole appeal will have 
to be,and is,accordingly, dismissed with 
costs. 

Philips, J.—The plaintiffs bring the 
suit on a hypothecation-bond executed 
by the rst defendant on his own behalf 
and on behalf of his minor sons defendants 
Nos. 2 and 3. Defendants Nos. 4and 5 arethe 
sons of the ist defendant born after the exes» 
cution of this deed, "The deed is in favour 
of the rst plaintiff who assigned his rights 
to the znd plaintiff. The 1st defendant's 
familyis ntitled to a sha ein the Vadimitta 
prop ity which is hypothecated under the 
suit Lond. On the de th of the last holder 
of th: Mitta there were disputes between 
th» teirs which were finally settled by a 
compromise to whi h the rst defendant 
was a party. In 1998 the présent defend- 
ants Nos. : and 3brought suit to recover their 
share in the Vadimitta Zam'n and at the 
same time sought to set aside the encum- 
bruces create by their father, the rst 
defendant, and others. The present 4th 
defeniant was added in that suit as the 


36th de‘endantand amongst the allenees the 
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present rst plaintiff was impleaded as the 
27th defendant. One of the alienations 
which the plaintiffs in that suit alleged was 
not binding on them is the hypothecation- 
deed sued on inthe present suit. It was 
then held not to be binding on the plaintiffs 
in that suit and consequently that finding 
as between the present plaintiffs and 
defendants Nos. 2 to 4 is re judicata. ‘The 
Subordinate Judge has also found that the 
tinding constitutes res qudicata as between 
the ist defendant and the plaintiffs. In 
the previous litigation the plaintifis contend- 
.ed that the alienations were not binding 
on them as they were not made for family 
purposes but were made for illegal and im- 
moral purposes. ‘I'he issue framed was issue 
I3: "Whether allor any of the alienations 
in favour of defendants Nos. 22 to 29 by 
defendants Nos. 1 to 4 and 6 are binding on 
plaintiff?” Theissue wasfoundby the District 
Judge in favour of the plaintiffs bue in his 
judgment he went further than it was ne- 
cessary for the purpose of the suit and held 
that the debt due under the document, vtz., 
the present suit document, is one which 
it is open to the 1st defendant to repudiate 
on the ground that his agreement with the 
27th defendant was obtained fraudulently. 
The present rst plaintiff appealed to the 
High Court againstthe decision of the District 
Judge but his.appeal was dismissed and with 
reference to his mortgage the Court: made 
the following remark:— "The District Judge 
has gone fully into the conduct of the appel- 
lant in paragraphs Nos. 67 and 68 of his judg- 
ment and wesee no reason to differ from 
him. Owing to his breach of duty we do not 
think he is entitled to recpver anything, even 
assuming that money is due to him for work 
done as, agent." Apparently, therefore, 
toth the Courts—Original and Appellate— 
were of opinion that this document 
was not tinding even on the rst defendant 
who had executed it; and it is contended 
that this finding constitutes res judicata. 
It must, however; be remembered that the 
present Ist plaintiff and. the, ist defendant 
were co-defendants in the previous litigation 
and it is well-setiled law that in order to 
constitute res judicata as between co-defend- 
ants it is essential that there shculd be an 
active contest between them. In the 
.previcus litigation the Ist defendant was 
ex parte, No doubt he was examined as 
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witness on behalf cf the plaintifs and to a 
large extent he supported their case. The 
issue, however, that was framed did not 
at all relate to rst defendant's liability un- 
der the mortgage-deed but was only fram- 
ed to meet the plaintiffs’ contention that it 
was not binding on them. The possibility 
of its: being binding on its actual exe- 
cutant and not on his minor sons did not. 
form the subject-matter of any issue and 
consequently the rst defendant had not 
any necessity to defend the suit. He, no 
doubt, took advantage of his being put into 
the witness-box to allege that the bond 
was obtained from him fraudulently, but that 
was not an issue in the suit which the pre- 
sent Ist plaintiff was called upon to prove. 
It, therefore, appears to me that the main 
subject-matter of the present suit, viz., whe- 
ther the bond is void even as against the 
Ist defendant was not substantially in issue 
in the previous litigation, and even if it may 
be said to have been in issue it was not a 
question of active contest between the rst 
defendant and present ist plaintiff (then 
27th defendant). Assuming that the issue 
had been found in favour of the present 
plaintiffs, it would have been so found with- 
out giving the rst defendant an opportunity 
of rebutting the case. It was not an alle- 
gation made by the plaintiffs in the suit 
and consequently the 1st defendant was 
not called upon to meet the allegation and 
did not do so, but remained ex parte. 
He wás, therefore, unable to adduce any 
evidence on the point for he had not the 
conduct of the suit in any way and I think 
it must be admitted that, if the decision 
had been adverse to him, it would Le 
very inequitable to hold that he was 
bound by it. If the plaintiffs had not 
put him into the witness-box he would 
have had no opportunity to prove his 
case. There was no plea put forward 
which had the effect of -taising the 
issue of fraud as between rut detendant. 
and 27th defendant and consequently the 
finding of tke Court to that effect wes tn- 
necessary for the purposes of the suit, dnd 
ic is quite clear that neither ist defendant 
who was ex farte, nor 27th defendant had a 


‘proper opportunity of proving his case as 


regards this fratd, for ke was not called 
upon to do so. I do not think that the 
provisions of section II, Civil Procedure 
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Code, apply to the present case. In 
Chindu v. Kuih med (I) it was held 
that a previous decision was not res judi- 
c4ta because it was ‘a decision between two 
defendants one of whom was ex parte and, 
therefore, it could not be said to be actively 
contested between them. No doubt the 
actual decision in Chandu v. Kunhamed 
(x) was overruled by Somasundara Mudali v. 
Kulandaivelu Pillai: (2) but this portion of 
the judgment was not dissented from and 
it has always been the view of Courts that 
as between co-defendants the question must 
have been actually put in issue. In this 
case, as the question has not been actively 
put in issue, I hold that there is no question 
of res judicata. A number of other cases 
have been referred to more for the purpose 
of distinguishing the case in Somasundara 
Mudal v. Kulandaivelu Pillai (2) 
and showing that the decision in that 
' case is not applicable in partition suits. 
The question that was decided in 
Somasundara Mudali v. Kulandawwelu Pillat 
(2) as also in Chandu v. Kunhamed (1) was 
whether a co-owner would be bound by the 
result of a litigation instituted by 
the other co-owners, having regard 
to Explanation V to section r3 of the 
then Civil Procedure Code, and in Soma- 
sundara Mudali v. Kulandaivelu Pillai (2) 
overruling Chandu v. Kunhamed (X) 
it was held that he would not be so 
bound. If he would not be so ‘bound 
under the Code as it then existed, I 
cannot see that his case would come under 
the persent Code, section rr, Esplana- 
tion VI. ‘The decision in Somasundara 
Mudali v. Kulandaivelu Pillai (2) is a de- 
cision of a Full Bench and must be held 
to be good law and consequently the plea 
that the rst defendant must be deemed to be 
bound by the decision affecting his co-own- 
ers in the previous litigation cannot be 
accepted—especially as the decision between 
“the co-owners and the present plaintiffs 
was on a point which did not really affect 
Ist defendant's interests. 

I would, therefore, allow this appeal and 
remand the suit for disposal on the merits 
so far as defendants except Nos.2, 3 and 4 
are concerned, costs to abide the result. 

By the Court,—The resultis the appeal is 
dismissed with ccsts vnder secticn 98, Civil 
Procedure Code, 
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Mr, C.S. Venkatachariar, for the Appellants. 
Messrs. B. Sitaram Rao and S. R. Muthu- 
sami lyer, for the Respondents. . 


JUDGMENT,—This Letters Patent 
Appeal arises out of a difference of opinion 
between my brothers Sadasiva Aiyar and 
Phillipps, JJ., on a subject as to whether 
a former decision is res judicata as bet- 
ween the persons who were arrayed against 
one another not in-the relation of plaintiff 
and defendant but who were both defendants 
in the former proceedings. ‘The present, 
suit is brought on a mortgage executed by 
one Thumbiasami Maniagar on which it is 
sought to make him and his sons liable. 
One of the sons, who 1s the 4th defendant in 
this case, was born after the date of the 
mortgage on which the suit was brought. 
Inthe year 1899 an inter-pleader suit Original 
Suit No. 63 was brought in the Tinnevelly 
Court and in that case there were certain 
proceedings the nature of which we are not 
concerned with, between ThumbiasamiMania- 
agar and certain other persons and that suit 
ended in a compromise based on an award 
of certain arbitrators. Subsequently, iu the 
year 1908, the 2nd and 3rd defendants, two 
of the sons of Thumbiasami Maniagar, 
brought a suit against their father and a 
great number of other people for a parti- 
tion and in the course of that partition, 
they asked it to be declared that ` 
the agreement embodied in the mort- 
gage was fraudulent and was not bind- 
ing upon them. The nature of th: allega- 
tions made was this. It was said that the 
mortgage was given to one Ramaswamy 
Chetty, the present Ist plaintiff in these 
proceedings, in refurn for certain services. 
He was to pay certain sums of money to 
further the litigation which termimated in 
the compromise and was to conduct the pro- 
ceedings on behalf of Thumbiasami Ma..ia- 
gar and his family. The allegation against 
him was that at the time he entered into 
this agreement, he knew that he could not 
possibly perform it honestly, because among 
the parties in the suit there was a woman . 
called Palani Ammal and it was alleged 
and found that the present rst plaintiff at 
the time he entered into the agreement 
with Thumbiasami Maniagar was entirely 
bound to the interests of Pallani Ammal ` 

‘which were adverse to the interest of : 


7/4 . 
KONGA RAMASAMI IYER V, PONNUSAMI. 

Thumbiasami  Moniagar. .The learned 
District Judge characterised the whole 
agreement as fraudulent and further found 
that the resulting arbitration was 
vitiated by the fact that bribes 
were given to the arbitrators and that 
they had decided against their conscience. 
The result was that he held, at any rate, 
this—and there is no controversy about it— 
that the whole proceedings and the mort- 
gage werebad as against the present 2nd 3rd 
‘defendants. That is not now questicned. 

It is said on behalf of the defendants here, 
excluding defendants Nos, 2 and 3, that 
determinatioi in the partition suit acts as 
a bar by reason of the doctrine of ves 
judicata to the plaintiffs in the present pro- 
ceedings. The actual law on the subject 
was laid down in the leading case of Cottin- 
gham v. Earl of Shrewsbury (5) in 
the judgment of Vice-Chancellor Wigram. 
The material part ‘of the judgment is as 
follows: “If a plaintiff cannot get at his 
right without trying and deciding a case 
between co-defendants the Court will try 
and decide that case, and the co-defendants 
will be bound. But, if the relief given 
to the plaintiff does not require or involve 
a decision of dny case between co-defendants, 
the co-defendants will not be bound as bet- 
ween each other by any proceeding which 
may be necessary only to the decree the 
plaintiff obtains." That doctrine was re- 
affirmed for this country in a judgment of 
West, J., in Ramachandra Narayan v. 
Narayan Mahadev (6) in these words: 
“Where an adjudication between the defen- 
dants is necessary to give the  appropiiate 
telief tothe plaintiff, there must be such an 
adjudication, and in such a case the 
- adjudication will beres judicata between the 
defendants as well as between the plaintiff 
and defenflants. But for this effect to arfe, 
there must be a conflict of interests amongst 
the defendants and a judgment defiing the 
teal rights and obligations of the defendants 
inter se. Without necessity the judgment will 
not be res judicata amongst the defendants 
nor will it be ves judicata amongst them by 
mere inference from the fact that they have 
collectively been defeated in resistinga claim 
to a share made against them as a group." 


(5) (1843) 3 Hare 627; }67 E. R. 530. 
(6) 11 B. 216; 11 Ind. Jur. 301; 6 Ind. Dec. 
(N. 9.) 142. 
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Those principles have to te applied. to 
the facts of this case, Th re is no doubt 
about the principles; they are quite leat 
and clearly enunciated, nd the only difi- 
culty arises in the applicaticn of them. ` 
The first point taken by the defendants here 
is that, in the actual result of the proceed- 
ings in the partition suit, the present plaint- 
iff was necessarily bound by the result, 
because there was a real conflict between 
him and Thumbiasami Maniagar on the 
viry point, viz. the validity of this mort- 
gage. In the partition suit Tl umt lasemi 
Maniagar did not appear ; he was what 15 
called. in this country ex faite. But it 1s 
said that, when the actual proceedings are 
scrutinised, it is clear that, although he did 
not appear himself as a party to defend. 
his position, because tbe present plaintiff, in 
fact, urged the case against hm ¿nd pressed 
it to a decision, it is none “he less binding 
upon him. We think tke fist thing to do 
is to see exactly what was rais.d at the 
trial and what was decided first and last. 
We will take it that the pladings asked 
for a declaration that the moitgege in ques- 
tion was invalid as against the plaintiffs, 
the two scns, in the partition suit, because 
there is no doubt that that is what the learn- 
ed District Judge declared and we think he 
declared no more in so many words be ause, 
beyond the fact which becomes important 
in another aspect of the case, that he held 
that it was not binding on the plain fe 
and their brother, he did not declare in so 
many words in that plece that it was nct 
binding on the 1st defendant and it does 
not appear to have been made a part of 
what is called the formal finding in para- 
graph 68 of tke judgment. But in the same, 
paragraph he says, 'I hold that the debt’ 
due under the document is one which it is 
open to the ist defendant to repudiate. 
on the ground that his agreement with the 
27th defendant’’-—that is, the present rst 
plaintiffi—“was obtained fraudulently, t.e., 
in order to enable the 27th defendant io 
commit fraud, and that, althovgh the 27th 
defendant might have advanced monies 
under this ag:eement, money so spent wes. 
spent with a fraudulent object." That is 
what he says about that. Now, the decree 
in that suit was a decree for partition and 
tke learned Dist:iict Judge in seiting out 
the final result says this: ‘‘In the result, 
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I find that the two plaintiffs and the 
36th defendant, their brother, are jointly 
entitled to a three-fourths share of an 
onethird of a half share (that isa 3-24th or 
I-8th share) of the whole suit estate," and 
So forth. He then directed a Commissioner 
to be appoiuted to take an account and also 
to effect a partition of the moveable and 
immoveable property and there he left 
it making no declaration otherthanthe words 


I read out from paragraph 68 as to the posi-: 


tion of Thumbiasami Maniagar and his right 
, in the partition that was to be effected. 
Ithasbeenstrongly urged by Mr. Venkata- 
chariarin a very closely reasoned argument 
that, whatever the learned Judge ought to 
have done, on a question of res judicata 
we have to take what he has done; and, 
while he has conceded that the District 
Judge ought to have declared Thumbiasami 
Maniagar to be entitled to a share, he has 
strongly urged that, because the District 
Judge not merely abstained from declaring 
Thumbiasami to have a share but actually 
abstained from declaring that as against 
him the document was a nullity, we must 
take it that there was no decision and no 
adjudication of the rights of these two par- 
.ties to this document which could possibly be 
invoked in support of the plea of ves judi- 
cata. That was a preliminary decree and it 
went up on appeal, theappellant being 
. Ramaswami Chetty. In the appeal the family 
were: made respondents—Thumbiasami 
Maniagar and his sons — and we have got 
the judgment and the grounds of appeal. 
The 2r:unds of a peal did not take the point 
that has been urged upon us with such 
force ' o-day, namely, that there was nothing 
in the pleadings; nothing in the issues to 
raise this point and that, in fact, the learned 


District Judge had not actually decided it: 


and, therefore, it could not be taken in ap- 
peal. Instead, he took, as the second ground 
of appeal, this point: ' The District Judge, 
baviug found that there was consideration 
for Exhibit X X, ought to have held it binding 
on the respondents," that is on all the re- 
spondents—thefather and the sons as well. 
On that the learned Judges of the Appellate 
Court said this: “As regards the appellant 
in Appeal No. 220 of 1909 (that is Ramasami 
Chetty) he has been found to have made 
common cause with the 2rst defendant in 
the inter-pleader suit whose interest was ad- 
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verse to those of his principal the rst de- 
fendant. The District Judge has gone fullv 
into the conduct of the appellant in para- 
graphs Nos.67 and 68 of his judgment and 
we see no reason to differ from him. Owing 
to his breach of duty we do not think he 
is entitled to recover anything even 
assuming that money is due to him for work 
done as agent." In our opinion, that es- 
tablishes the following state of things. 
"In complaining of the decision of the 
Court below, he sought and obtained a 
decision on the merits not a decision 
that the matter did not' arise and was 
not determined but a decision which, 
assuming that the lower Court had decided 
it and had decided it adversely to him, 
he sought to persuade the Appellate Court 
to reverse and determine in his favour on 
the merits. We are of opinion, that he 
cannot do that and cannot both treat the | 
learned District Judge’s judgment asa 
decisiqn against him for the purposes of an 
appeal on the merits and then come 
here and argue that it is no decision 
at all. 

Besides that, there is another ground on 
which the argument for the respondents is 
based. The 4th defendant in the present 
proceedings, the 36th defendant in the par- 
tition suit, was not born at the date of the 
execution of the mortgage. Itis said, that 
being sc, be was not then a co-parcener and 
could acquire no rights in the co-parcenary 
property as it stood before his birth 
but could «nly obtain rights on his birth in 
the co-parcenary property as it then stood. 
That is equivalent to saying that, although 
no doubt on his birth he would obtain a 
share in the equity of redemption of this 
property, he would have no locus standi 
to challenge the mortgage or get it set aside 
on “any ground whatsoever. The District 
Judge gave a decree setting aside the mort- 
gage notonly in favour ofthe plaintiffs in the 
cave but also in favour of the then 36th de- 
fendant, the unborn son. If is argued that 
that clearly shows that it was definitely 
decided that the document was invalid 
as against the rst defendant, because the 
36th defendant could acquire no rights in 
the property other than the equity of re- 
demption unless the transaction was set 
aside as between the mortgagee and the 
tst defendant his father. . It is argued that 
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that doctrine is to be modified by a supposed 
principle either of HinduLaw or of procedure, 
and reliance is placed upon a case which 
was decided by Wallis, J., as he then was, 
on' the Original Side of this Court and was 
confirmed in appeal. We need only refer 
to one of the reports and we will take the 
report in the original trial; Ganesh Row v. 
Tulja Ram Row (7). The plaintif in that 
suit, also a partiton suit, entered into a 
compromise which was held not to be bind- 
ing on the son of the plaintiff: but it was 
held that the compromise was binding to 
the extent of the father's share to be cal- 
culated as it stood at the date of the compro- 
mise which was then. half. It -was held, 
nevertheless, that the family continued joint 
even in respect of the subject-matter of 
the compromise and the subsequently 
born sons were entitled to participate in the 
remaining half; that is to say, that although 
the compromise was binding on the father 
and thé subsequently born son took no 
share in the portion the father had disposed 
of, yet the portion that he had not disposed 
. of fell to Ee divided among them as co-par- 
cents, 


There seems to us nothing in that case, 
which was confirmed in appeal, to give any 
substance to the supposed doctrine that an 
‘unborn son can acquire any right in a joint 
family which stretches back beyond the 
period of his birth. It is quite trie that 
there are.cases reported and summarised 
in Mayne’s Hindu Law, page 460, of this 
nature: “An executory agreement was made 
by a Manager of a joint Hindu family 
- before the birth of a particular son. A suit 
was brought for specific performance and 
possession. after the birth* of the son. It 
was. held that, as the plaintiff was born 
before the*right crystalised into possessión 
and while the. joint family was still in 
possession of the property, the newly 
born son did at his birth acquire the 
interest of aco-parcener in the property.” 
That again, seems to us to be no 
authority whatever for the  pcsition 

ontended for in this case that a son would 
bave an independent cause of ection to 
set aside <n alienation which had taken 


feck befcre he was born and a:quired a - 


status in the co-parcenary, 
(7) 24 Ind, Cas, 696; 26M. L. J. 460. 


Jeoas 


The result is that -n both grounds the 
plaintiff in this suit will be barred by the 
doctrine of res judicata. Heis barred toth 


by reason of the rst deftndant’s independ- 


ent right, as we may callit, and also because 
of the fact that, in order to give effect, as 
effect was given to the rights of the 36th 
defendant, it is necessary to suppose that 
the learned Judge in the Court below, as 
an indispensable step to give effect to those 
rights, must be taken to have decided that 
the mortgage was bad not only as against the 


contesting sons but also as against the father 


himself. It must be remembered that 
this was in a partition suit which, it has 
been repeatedly pointed out, for instance in 
one case that was cited to us, Pursotam Rao 
Tantia v. Radha Bai (8), has this pecuiarity 
that plaintiffs and defendants are merely 
accidental labels for persons the rights of 
all of whom are to be given effect to in the 
partition. It is clear that, in this particu- 
lar suit where the father had alienated part 
of the family property, he was a person who 
had rights which would have to be worked 
out, and that, therefofe, the argument as 
to co-defendants has much less force than 
it would in a suit in which that state of 
things did not exist, 

The result is that we agree with the con- 
clusion arrived at by Sadasiva Aiyar, J., and 
dismiss the appeal with costs. | 


V. N. V. Appeal dismissed, 


. 2. E. 
(8 6 Ind. Cas. 662; 22 A. 4691 7 A. LI. 451. 
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PRIVY COUNCIL. 
APPEAL FROM THE CALCUTTA HIGH COURT. 
July 20, 1022. 
Present:—-Viscount Haldane, Viscount Cave 
and Lord Parmoor. 
E. D. SASOON AND Co.— 
DEFENDANTS—APPELLANTS 
UVEFSMS ` 
RAMDUTT RAMKISSEN DAS—. 
PLAINTIPFS— RESPONDENTS, 


Avbitration— Arbitrator acting without jurisdic- 


lion—Suit to set aside award, whether competent— 
Arbitration Act (IX of 1899), s. 9 (b), application 
cf—Submission providing for appointment of arbi- 
trator by third person, whether covered. 

An objection to an award, on the ground of 
misconduct or irregularity on the part of the 


arbitrator, ought to be taken by a motion toset aside - 


the award, but where it is alleged that an arbitrator 
has acted wholly without jurisdiction, his award 
can be questioned in a suit brought for that 


purpose. [p. 779, col. r.] l 
Where an agreement to refer to arbitration in 


which each party has to appoint.an arbitrator, 
provides that on a failure by any party to appoint 
the arbitrator, the appointment shall be made 
by a third person, the submission is not covered 
by section 9 (b) of the Arbitration Act, and in such 
a case ifa sole arbitrator is appointed according 
to that section; the appointment is ineffective and 
any award made thereunder is void. [p. 780, col 1.] 
Appeal against the decision of Sir Lancelot 
Sanderson, Kr., C. J., and Mr. Justice Rich- 
ardson reversing that of Mr. Justice G. C, 
Ghose. 
Sir John Simon, K. C. 
for the Appellants. 
' Messrs. Dunne, K. C. and Roy, for the 
Respondents. 
JUDGMENT.—This is an appeal from 
a decree of the High Court of Judicature 
at Fort William in Bengal,in its Civil Appel- 
late Jrisdiction reversing a decree of the 
same Court in its Ordinary Original Civil 
«Jurisdiction, i 
. The appellants and respondents are mer- 
chants in Calcutta. By eleven contracts in 
writing, bearing various dates between 
September 1913 and December rgr4, the 
` appellants agreed to buy from the respon- 
dents a number of bales of jute of certain 
specified standards of quality. The con- 
tracts were all in a form approved by the 
Calcutta Baled Jute Trade Asso- 
ciation most of them containing what 
is called a “ home guarantee "' (thatis to say, 
a guarantee as to quality, condition and 
weight on terms contained in the 
London Jute Association contract), and 


and Mr. Hyam, 


ali of them containing an arbitration 
clause in the following terms :— 
"rs, In the event of any dispute wiat- . 
ever arising out of, or in any way relating 
to, this contract or to its construction 
or fulfilment between the parties hereto 
and whether arising before or after the 
date of expiration of this contract. The 
dispute shall be referred to arbitration 
in accordance with the Rules and By-Laws 
endorsed on this contract. Hach party . 
to the dispute shall appoint one arbitrator, 
and such arbitrator shall have the power 
to appoint an umpire. Both arbitrators 
and umpire must be persons engaged in the. 
baled jute trade, and their awerd shall be 
final subject only to right of appeal to the 
Committee. The Association's Rules and 
By-Laws as printed on the reverse, .form 
part of this contract. " 

The Rules and By-Laws referred to in 
the above clause include the following :— 

Rule 27. “The Committee may, at their 
discretion, and on payment of the prescribed 
fees, hear appeals against arbitration 
awards, provided they proceed in confirmity 
with the By-Laws of the Association ". 

By-Law rg “ Where one of the parties 
to a dispute shall fail to appoint an arbitra- 
tor within 48 hours after having been called 


-upon to do so, the Chairman of the Asso- 


ciation shall appoint an arbitrator whose 
appointment shall be as lawful and binding 
upon the defaulting party as though he him- 
self had appointed such arbitrator.” - 

The Association referred to in the contract, 
Rules and By-laws is the Calcutta Baled 
Jute Trade Association, and the Committee 
referred to is the Committee of that Asso- 
ciation. 

The jute, whem delivered under the con- 
tracts, proved not to be of the specified 
quality, and a considerable part of it. 
was ''invoiced back” to the appellants 
and resold by them at lower prices; with 
the result that the appellants claimed 
to have suffered damages to the amount 
of Rs. 83,623, and demanded payment of 
this amount from the respéndents. The 
demand having been refused, the appel- 
lants in July 1915 ‘appointed Mr. G. C. 
Allan to act as their arbitrator in the matter 
in accordance with the contracts and the re. 
spondents after some delay, viz., in Septem- 
ber 1915 appointed Babu Sarat Chandag 
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Cossain, to’ act as arbitrator on their behalf. 
Mr. Allan endeavoured to arrange a meet- 


tue with Babu Gossain with a view to enter- 


ng on the reference, but without success; 
and, ultimately, on the 7th March 1916, 
Mr. Allan retired from the reference. 
lhereupon, the appellants appointed Mr. 
^. H. Singleton to be an arbitrator in his 
place, but Mr. Singleton was equally un- 
successful in his efforts to get Babu Gossain 
to meet him ; and after many excuses, the 
latter, on the 30th June 1916, withdrew from 
the matter. On the 27th July 1916, the 
appellants wrote to the respondents a 
letter referting to the retirement of Babu 
Sarat Chandar Gossain and adding :— 

“We, therefore, call upon you to appoint 
an arbitrator to act on your behalf, in the 
place of Babu Gossain, within 48 hours, 
failing which we shall apply to the Baled 
Jute Association to make an appointment 
in your behalf in accordance with By-Law 
15 of the. Association”. 

To this letter, the respondents replied 
on the 31st July, as follows :— 

“ Yours of the 27th July 1916. 

“The time limit under the Indian 
Arbitration Act is over, and we regret 
that we cannot agree to further 
extension of time. Regarding your 
suggestion that you will ask the 
Chairman of the Association to appoint 
an arbitrator, we beg to point out that the 
Chairman has no authority to override the 
provisions of the Indian Arbitration Act. 
Further, we hold that the dispute to settle 
which this arbitration was agreed upon, 
does not come under the terms of the Cal- 
cutta Baled Jute Association Contract, 
so the Chairman cannot exercise his rights 
under the contract." e 

In answer to this letter, the appellants 
wrote to tke respondents as follows :— e 
. “With reference to your letter of the 
31st ultimo, we are advised that, neither of 
our arbitratórs Mr. Allan or Mr. Singleton, 
nor your arbitrator, Babu 5. C. Gossain 
having entered upon the reference, the ques- 
tion of the period of making their award 
having expired does notarise. We, therefore, 
. call upon you to appoint an arbitrator to 
act on your behalf in the disputes arising 
out of our claims under each of the above 
contracts as set out above, within seven 
Clear days ‘from this date, in default of 


which we shall appoint our arbitrator, Mi; 
S. H. Singleton, to act as sole arbitrator ij. 
the reference, in accordance with th. 
provisions of the Indian Arbitration A, 
section 9 (b).” 

The respondents having made no fu. 
ther appointment, the appellants, on the 
4th September, purported to appoint Mr. 
Singleton tó act as sole arbitrator in the 
reference in pursunace of the Indian Arbi- 
tration Act, section g (b), and so informed 
the respondents. Thé respondents declined 
to recognise this appointment, but Mr. 
Singleton, after giving due notice 
to the respondents proceeded with 
the reference ex partz and ultimately 
made eleven awards (one under each 
contract), by which he awarded to the 
appellants sums to be paid by the respond- 
ents amounting in all to Rs. 68,574. The 
awards were filed under section rr of 
the Act and in pursuance of section I5 a 
warrant was issued directing the Sheriff to 
levy the amounts awarded by seizure of the 
respondent’s goods ; and this was done. 

On the 8th January 1917, the respondents 
commenced against the- appellants the 
present suit, in which they alleged (among 
other things) that the appointment of 
Mr. Singleton to. act as sole arbitrator was 
illegal and that the awards were void and 
inoperative, and claimed a declaration to 
that effect, an injunction restraining the ap- 
pellants from withdrawing the sum in the 
Sheriff's kandsand a declzration that the re- 
spondents were entitled to a refund of that 
sum. There was also a claim for damages 
which has not been proceeded with. Under a 
consent order made in the suit on the 12th 
January 1917 the amount in the Sheriff's 
hands (Rs. 66,477) was paid to the defendants 
but it was agreed that for the purpose cf 
the suit, the money should be deemed to 
be still in the Sheriff's hands. 

On the hearing of the suit before Mr. 
Justice Ghose on the 7th April 1920, the 
defendants contended, first; that having re- 
gard to the provisions of sections 42 and 56 
of the Specific Relief Act, and to the fact ` 
that the plaintiffs did not claim to set aside 
the awards, and the execution proceedings, 
the suit was not maintainable, and, secondly, 
that the awards were not made out of time, 
The learned Judge overruled the first but 
he upheld the second contention, and Leld ` 


Vol, TXX] 


INDIAN CASES. 


270 


SASOON & CO, 9, RAMDUTT RAMKISSEN DAS. 


the awards to be valid, and accordingly 
dismissed the suit with costs. 

On appeal to the High Court at Fort Wil- 
liam, the plaintiffa while still maintaining 
that the time for making the awards had 
expired, relied mainly upon a point, which 
although open to them upon their pleadings, 
had not been argued in the Court of 
first instance. They now contended that 
the appointment of Mr. Singleton as sole 
arbitrator was illegal on the ground that 
the scheme of arbitration contained in 
clause 15 of the contract, andin the Rules 
and By-laws annexed, was inconsistent 
with section 9 (b) of the Arbitartion Act 
under which that appointment was made, 
and accordingly that,a "different intention" 
having been expressed in the contract, 
section 9 (b) did not apply. The learned 
fudges «ho heard the appeal (Sir L. San- 
derson, C. J., and Richardson, J.,) acceded 
to this contention and held that the 
appointment of Mr. Singleton as sole arbi- 
trator was ineffective, and that the awards 
were void on that ground. Upon the ques- 
tion whether the awatds were out of time, 
the learned Judges were disposed to take 
different views ; but upon this point they 
gave no definite decision, as their 
conclusion upon the other point was sufi- 
cient to dispose of the suit. The Court 
accordingly allowed the appeal and declared 
the awards void, and with the consent of the 


parties, ordered the defendants to repay . 


the above sum of Rs. 68,574 to the plaintifis 
upon an undertaking by the latter to return 
the amount if the awards should be found 
valid by this Board. In view of the fact 
that the point on which the plaintiffs had 
succeeded had not been taken in the 
Court below, the parties wete ordered to 
bear their own costs of the original trial. 
Against this decision the defendants now 
appeal te the Board. 


On the argument before their Lordships, 
it was argued, as a preliminary point, that 
the suit would not lie, as the only remedy 
open to.the plaintiffs was tomoveto setaside 
the awards under section r4 of the Arbi- 
tration Act, and this could not be done 
after the awards had been enforced by 
execution. In their Lordships’ opinion,there 
is no substance in this point. Any obkjec- 
tion to an award on the ground of secon- 
duct or irregulatity on the part of the arbi- 


tratcr ougkt, no doubt,to be taken by mcticn 
to set aside the award; but where (as here), 
it is alleged that an arbitrator has acted 
wholly without jurisdiction, his award can 
be questioned in a suit brought for that pur- 
pose. Nor is the fact that the award bad. 
been enforced by execution under section 


.I5,a8 bar to a suit to have it declared void 


and for consequential relief. Section I5 . 
does not enact that the award, when filed. 


isto be deemed to be a decree of the Court, 


but only that it is to be enforceable as if. 
it were a decree. : 
A suggestion was also made that the suit 
was open to objection under sections 42 
and 56 of the Specific Relief Act, on the 
ground that no relief was asked other than a 
declaration; but in their Lordships’ 
opinion, this is not tke case. The plaint 
asked not only for a declaration, but- 
also for an injunction, repayment of the. 
amount levied, and other relief. Further, 
it is,difficult to see how any technical ob- 
jection to the jurisdiction can now be main- 
tained, having regard to the fact that the : 
order appealed from was to some extent a 
consent order, and contemplated that tke ` 
question of the validity of the awards should | 
be finally determined ty this Board. 
Turning now to the substance of the case, 


the main question is whether the submission 


to arbitration contained an expression ` 
of a“ different intention " which kad the 
effect of exclading tbe operation of section 
9 (b) of tbe Arbitration Act. In their Lord-. | 
ships'opinion, this question must beanswe:- 
ed in the affirmative. Each of the contracts . 
provides that any dispute shall be referred 
to arbitration “in accordance with the 
Rules and By-Laws enlorsed on this . 
contract " and that such Rules and By- 
Laws shall form partof the contract; and 
By-Law 15 is to the effect thaf, where one ` 
of the parties to a dispute fails to appoint an 
arbitrator within the time limited, “the 
Chairman of the Association shall appoint | 
an arbitrator whose appointment shall be 
as lawful and binding upon.the defaulting ` 
party as though he himself had appointed ` 
such arbitrator." The contract further 
provides that both arbitrators and umpire. 
must be persons engaged in the Baled Jute 
Trade and that their award shall be final 
subject oriy to a right of anpeal to the 
Committee of the Associatior. The effect 


kroe? 
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of these provisions is that on a failure by 


either party to appoint an arbitrator— 
whichincludes (in their Lordships’ opinion} a 
failure to appoint a substituted arbitrator 
on the death or retirement of an arbitrator 
otiginally appointed—the appointment is 
to be made by the Chairman on behalf 
of the defaulting party, so that in 
every such case there are to be two 
arbitrators, one appointed by one of the 
parties, and the other by the Chairman 
on behalf of the other party. Both are 
to be men engaged in the trade, and the 
decision of these skilled men or their umpire 
is subject to an appeal to the Committee 
of the Association. It is to such a domestic 
tribunal, so constituted, that the parties 
have agreed to submit their differences ; 
and this agreement appears to theit 
Lordships to be quite inconsistent with 
section 9 (b) of the Act, under which, if 
-it comes into operation, the decision will 
he made by a single arbitrator choseneby 
óne party only. Further,itappears to be at 
lkast doubtful whether, if the scheme of the 
By-Laws weredeparted from by the appli- 
cation of sectiong (b), the right of appeal to 
the Committee would continue to be effec- 
tive. Upom the whole, therefore, — their 
Lordships agree on this point with the 
judgment of the Appellate Court. 

It was contended on behalf of the appel- 
lants that the respondents’ letter of the 
31st July 1916, above quoted, had the 
effect of excluding an appointment by the 
Chairman and evidencing a new agree- 
ment to which the Arbitration Act, includ- 
ing section 9 (b), would apply ; butin their 
Lordships' opinion, that letter cannot have 


this effect. By theletter the respondents ` 


contended that the time for making the 
award had expired, and that the Chairman 
had no authority to override the provisions 
of the Arbitration Act in that respect; 
and also that the dispute: did not come 
under the terms of the contractatall. They 
may have been mistaken in both these con- 
tentions; but there was clearly no intention 
on their part to set up any new form of ar- 
bitration different from that to which they 
had agreed. The appellants, erroneously 
as it now appears, accepted the respondents; 
view that the Chairman had no authority 
to appoint, and had resort to section 9 (b) 
of the Act. In this, unfortunately, they 


Were wrong; and they must now accept the 
consequences of their action. 

As theabove considerations dispose of 
the appeal, itis unnecessary to consider the 
question raised as to the awards being out 
of time, "Their Lordships willaccordingly 
humbly advise HisMajesty that the appeal 
fails and should be dismissed with: costs. 

N. H. Appeal dismissed. 

Solicitors for the Appellants.—Mcssrs. 
Sanderson and Orr and Dignam. l 

Solicitors for the Respondents, ——-Messrs. 
W, W. Bose & Co. 


MADRAS HIGH COURT. 
CIVIL REVISION PETITION NO. 340 
OF I921. 
May 5, 1922. 
Preseni-—Mr. Justice Devadoss. 
M. DEIVANAVAGAM PILLAI-— 
PETITIONER 
VEYSUS 
P.T.S. DIWAN MOHIDEEN ROWTHER 
AND OTHERS—RESPONDENTS. . 
Madras District Municipalities Act (V of 1920) 
— Rules for decision of election disputes, v. x— 
Petition to set aside election—Sub- Judge, whether 
acting as Court—Revision—-Cwil Procedure Code 
(Act V of? 1908), s. r15—Goveynment of India 
Act (5 & 6 Geo. V, C. 61), s. 107. ij 
Under r. x of the Rules for the decision of 


‘disputes as to the validity of an election under the 


Madras District Municiapalities Act an appli- 
cation to set aside an election should be 
presented to the District or Subordinate Judge 
“having jurisdiction.” The words “having juris- 
diction " mean having territorial jurisdiction over 
Municipalities to fill up vacancies in which the 
election is held. [p. 781, col. 1.] o 
Where a Subordinate Judge entertains or refuses 
to entertain an election petition, he does not act 


e as a ‘Court’ within the meaning of section 115 of 


the Code of Civil Procedure or section 107 of the 
Government of India Act but merely as a “‘ persona 
designata” invested with the jurisdiction to try 
à particular class of cases, namely,election petitions, 
and the High Court has. no jurisdiction to 
revise an order, however illegal on the face of it, 
passed by such officer. [p. 781, col.2; p. 782, cols. 
Y &2.] 

Balaji Sakharam v. Merwanji Nowyoji, 21 B. 
279; 11 Ind. Dec. (N. S.) 189, Vesiavaghavalu Pillai 
v. Emperor, 25 Ind. Cas. 345; 38 M.581; 16 M. 
L. T. 128;27 M. L. J. 227; 15 Cro L. J. 5^3 and 

Vaswieva Aiyar v. Deoasthanam Commitiee of 
Negapaiam, 21 Ind, Cas. 451; 38 M. 594; 14 M. L. 
T. 354; (1913) M. W. N. 842; 25 M, I, J..536 
relied on. ` . Wë 
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Petition, under section 115 of Act V of 
1908 and sections 106 and 107 of the Go- 
vernment of India Act, praying the High 
Court to revise an order, dated the 2nd 
April 192x, of the Court of the Soubordinate 
Judge, Tinnevelly, in Original Petition 
No. 3 cf I 921. 

Mr. E. Duraiswamy Atyar, for the Pe- 
titioner. 

Mr. A. Swaminatha Aiyer, for the Re- 
spondents. 

JUDGMENT.—This is an application 
to revise the order of the Subordinate Judge 
of Tinnevelly refusing to try an election 
petition presented under the District Muni- 
cipalities Act, V of 1920. The petitioner 
and respondents Nos. r and 2 were candi- 
dates at an election held on the 15th March 
rg2r, to fill up two vacancies in the Tinne- 
velly Municipality. The petitioner is an 
unsuccessful candidate. The respondents 
Nos. I and 2 were declared duly elected. 
Under r. I for the decision of disputes as 
to the validity of an election heid under 
the Madras District Municipalities Act, 
the petitioner applied within seven days to 
the Subordinate Judge of Tinnevelly for a 
declaration that the élection of respondents 
Nos. I and 2 was invalid on various grounds. 
The Subordinate Judge who at first grant- 
ed an interim injunction ultimately re- 
fused to try the case on the ground that he 
had no jurisdiction to try the election pe- 
tition. I must at the outset say that it 
is very difücult to follow the reasoning of 
the learned Subordinate Judge. Rule r 
makes it quite clear that the petition should 
be presented to the District or Subordinate 
Judge ‘having jurisdiction’. The words 
"having jurisdiction’ mean having ter- 
ritorial jurisdiction over Municipalities to 
fill up vacancies in which the election is 
held and the petitioner was perfectly justi- 
fied in going to the Court of the lowest 
jurisdiction for obtaining relief under the 
rules framed by the Government. But 
the question is whether I should revise the 
order which appears, on the face of it, to 
be illegal. Under the Madras District Muni- 
cipalities Act, the officers who can try an 
election petition are the District and Sub- 
ordinate Judges. The question is, when 
they entertain or refuse to entertain an 
election petition, whether thcy act as 
"Courts as defined by the Civil Procedure 
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Code or as mere officers who are invested 
with jurisdiction to try a particular class 
of cases, namely, election petitions. 

Mr. Swaminatha Atyar raised a pre 
liminary objection that the High Court had 
no jurisdiction to revise an order passed 
by the District and Subordinate Judges 
under the rules framed under the Madras 
District Municipalities Act. The case which 
is almost on all fours with the present is 
Balagi Sakharam v. Merwanji Nowroji (1). 
In that case a Bench of the Bombay High 
Court held that :— 

.“The District Judge acting under sec 
tion 23 of the Bombay District Municipal 
Act Amendment Act (II of 1884) is nota 
Court within the meaning of the word in 
section 622 of the Civil Procedure Code 
(Act XIV of 1882), and the High Court 
had no jurisdiction. to revise his order 
refusing to set aside -an election.” 
And that it could not interfere with an 
order as to costs made by him. Section 
23 reads thus :—''If the validity of any 
election of Municipal Commissioner is 
brought in question by any person qualified 

ither to be elected or to vote at the elec- 
tion to which such question refers, such 
person may at any time within ten days 
after the date of the declaration of the tz- 
sult of the election, apply to the District 
Judge of the District within which the eleg- 
tion has been or should have been held. 
The District Judge may, after such enquiry 
as he deemis necessary, pass an order for 
confirming or amending the declared re- 
sult of the election, or for setting the elec. 
tion aside." ‘The learned Judges observe 
at page 28r: ,''Phe District Judge in the 
present case is neither of these, and the 
order can have no application fo him. He 
is merely a persona designata, and if he kes 
jurisdiction at all to award costs, there 
is nothing to prevent him from awarding 
them on the scaie ke has adopted,” 

Thoughthe Madras District Municipalities 
Act uses the word ‘Court? in sections 44 
and 60, it has carefully avoided the use 
of the word ‘Court’ in other sections and the 
rules framed under the Act which kaye the 
same force as the sections enacted by tke 
Legislature use only the words ‘District 


aud Subordinate Judge’. It cannot be 


D 21 B. 2795 11 Ind, Dec, (N; $) 289; °° - 


: Di 


‘contended with any show:of reason that 
| by tiie use of the words ‘District Judge and 


Subordinate Judge’ the Legislatuic intended 
that the ‘District Court and  Sub-Court 


“should” have jurisdiction. If that were 
- 80 the Legislature couldhave made it quite 
“clear and the rules framed under the Act 
- would have put it beyond question. I 
: may also refer to Vijiaraghavalu Pillai 


`v. Emperor (2), -where it 


was held 


. that the High Court had no jurisdiction 
:.t% revise an order passed by a Presidency 


Magistrate in an enquiry held by virtue of 
the rules framed by Government under the 


- Madras City Municipal Act whereby a 


Magistrate may decide as to the competen- 


‘ey or otherwise’ of a candidate for a Muni- 
‘ cipal election. 


The learned Judges held: 
"mr Chat the Magistrate is not a Court 


' subject to the appellate jurisdiction of the 


^ 


“word in section 15 of the Charter Act and . 


High Court. within the meaning of that 


S that he was in the position of a referee 


~ between the President of the Municipal 


. Corporation and the candidate." 


There is also a case in the same volume, 


>- Vasudeva Aiyar v. Devasthanam Committee 


of Negapatam (3) and the learned Chief. 


' Justice refers to Balajt Sakharam v. Mer- 


“to a section ob the Bombay District. 
Municipal Act, 
1884. ‘Thatenactment contains a section 
‘(section 23): providing that, where the 


D 
~.r 


- Commissioner 
. the District. 


an 
^or setting At aside. 
: Parsons J., were of opinion that : 
: trict JTudze acting under section 23 of the. 
`. Bombay District Municipal Act, Amendment 


wanji Nowroji (x) in these terms: 
“There the question arose with reference 


Amendment Act 


validity of- any election of a Municipal 
is brought. in question, 
Judge, after such enquiry 
deems necessary, 

confirming the 


as he 


. order election 


Act, 1884, is not a Court within the mean- 
ing of the word in section 622 of the old 


Civil Procedure Code.’ They suggest that 
: he was a persona designata 
. for a specific purpose. That seems to be so" 


apparently 


In the state of the authorties it is impossi- 


(2) 25 Ind..Cas. 345; 38 M. 581; 16 M. L. T. 


| 128; 27 M. L. J. 227; 15 Cr. L. J. 593. 


21 Ind. Cas. 451; 38 M. 594; x4 M. L. T. 
L. J. 536. 


`>: 


(3) 
354 (1913) M, W. N. 482; 25 M. 
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may make 


The Chief Justice and | 
“A Dis- 


treated just as the partiesin one suit. 


- - (1922 


ble to contend that the Madras Legislature 
intended to treat the officers who are to 
try an election case as Cdurts either witnin 
the meaning of section 115, Civil Procedure 
Code or 107of theGovérnment of India Act. 
Though I hold that the Subordinate Judge’s 
order is utterly illegal as he had. jurisdiction 
to try the case, I am constrained to dismiss 
the petition with costs, as the High -Court 
has no jurisdiction to interfere with orders 
passed on petitions presented under the rules 
for the decision of disputes as to the vali- 
dity of an election, E 
V. N. V. 
Pet ton dismissed. - 


H 


PATNA HIGH COURT. 
CIVIL MISCELLANEOUS APPEAL No. 53 op 
1922. | 
July 18, 1922. 

Present:—Sir Dawson Miller, Er. Chief. 
Jus-ice, and Justice Sir B. K. Mullick, Kr. 
IHE MIDNAPORE CO., Liwtrep—. 

APPELLANTS Ge? 
VEYSUS 
MADAN MARWARI AND OTHERS 
RESPONDENTS. | 

Civil Procedure Code (Act V of 1908), O. XLV, 
y. 4— Consolidation of appeals—Costs awarded * 
against respondenis— Liability, nature of. 

If costs are awarded against a number of defend- 
ants or anumber of respondents without indicating 
the proportion in which those costs shall be borne 
by the different respondents or defendants, such 
an order means that the respondents or defendants, 
as the may case be, are jointly and severally liable 
for the costs, and the order for costs may be execut- 
ed against any one of them who wil have a right 

of contribution against the others. [p. 783, col. 2.] 

The same rule applies to a case where several 
appeals have been consolidated under O. XLV, 
r. 4 of the Civil Procedure Code, and costs 
awarded against the respondents. [p. 783, col. 2.] 

Once consolidation has taken place, for whatever 
teasou, the consolidated appeals form in fact one 
appeal and the parties to that appeal must be 

[p. 783, col. 2, 


^ 
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" Appeal against a decision of the District 
Judge, Manbhum, dated the , oth December 
Ig21, affirming thet of the Subordinate 
Judge, Purulia, dated the ist July 1326. 
^. Mr. P. C ‘Rai, or the Appellants. 

Mr. A. K. Rat, for the Respondents. ` 
ee JUDGMENT. 
^ Miller, C. J.—The appellants in this case 
were the plaintiffs in 20 different suits for 
annulment of encumbrances which after 


being dismissed by the Courts in India 
eventually went on appeal before 
His Majesty ^ in Council. These 


suits .were consolidated under the .pro- 
visions of O. XLV, r. 4 of the Civil Proce- 
dure Code for the purpose of appeal to His 
Majesty in Council. In that appeal the 
plaintiffs were successful or partly success- 
ful and an order was made as appears from 
the report of the Judicial Committee dated 
the 3rd June 1919 which is a part of the 
Order in Council of the 25th june 1919 
that the appellants in that case were award- 
. ed their costs against the ' respondents. 
` They were awarded not only the costs of 
the àppeal to His Majesty in Council but 
also certain costs incurred in the High Court 
at Calcutta and the order as to costs Is 
in these words :— 

“ Their Lordships do direct that there be 
paid by the respondents to the appellants 
their costs of these appeals incurred in the 
High Court and the sum of f561-6-o for 
their costs thereof incurred in England.” 
So far as the costs in the High Court at 
Calcutta are concerned, there were no doubt 
at that time separate appeals and the costs, 
I presume awarded against the respondents, 
would be the costs against each of them in 
jhe appeal to which each was a party. But 
so far as the costs of the consolidated 
appeals to His Majesty in Council are con- 
cerned, itseems to methat there is no reason 
fot interpreting that order as bearing any 
different meaning from that which is its 
ordinary and natural meaning. If costs 
are awarded against a number of de- 
feadants or a number of respondents 
without indicating the proportion in 
which those costs shall be borne by the 
different respondents such ancrder is always 
taker to mean that the respondents or the 
defendants, as the case may be, are jointly 
ana severally liable for thecosts, and the 
order for costs may be executed against 
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anyone of them who will-have a right of 
contribution against the others in.a case of 
this nature, It is contended, however, that as 
there were a number of appeals in this 
Case the costs ought to be apportioned 
between the various respondents . who 
appeared in tlie appeal. It does not seem to 
me that that contention can be .supported 


. The appeal, although it might not be in- 


appropriate to refer to it as several appeals, 
was in fact one appeal which was con- 


'solidated for.the purposes of presenting it 


before His Majesty in Council and it could 


‘hot otherwise have been presented. . There- 


fore, in dealing with ihe costs of this appeal 
I have no doubt at all that what thcir 
Lordhsips meant was that fhe costs of this 
appeal should be borne in the ordinary way 
by one and all of the respondents 
jointly and severally. Each of them .is 
responsible for this appeal and was contest- 
ing the appellants' case and each of them 
in that sense is liable to bear the costs. 
He has a right of contribution. against 
his co-respondents and is entitled to be re- 
imbursed for their proportion of the costs 
which hein the first instance will have to 
pay. It is said that under O. XLV, r. 15 
the case is only consolidated for the purpose 
of pecuniary value. It does not seem to me 
that it really matters what the reason is 
why the appeals are consolidated, 
Once they are consolidated, for whatever 
reason, they form in fact one appeal and 
the parties in that appeal must be treated 
just as the parties in one suit. In my opi- 
tion the learned District Judge from whose 
decision this appeal was brought is wrong. - 
His decision ought to be set aside and.the 
case sent back*to the Executing Court 
for execution in the ordinary way. The 
appellants will be at liberty to antend their 
application for execution by giving the 
numbers of the suits and the appeals out 
of which the Privy Council appeal arises. 


"The appellants are entitled to their costs 


of this appeal here and both, the Courts 
below, the costs to be paid by the respond- 
ents who appeared and contested the claim. 


Mullick, J.—I agree. 


SR. K. Case sent back, - 
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MADRAS HIGH COURT. 
Crvin MiscELLANEOUS PETITION NO. 477 
OF 1922. 
February 17, 1022. 

Present -—Sir Walter Schwabe, Kr., 
Chief Justice, and Mr. Justice Krishnan. 
S. RAMANUJAM CHETTY— 
APPELLANT—PETITIONER 
UErsus 
P. R. PADMANABHAM . PILLAI— 

^ A RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, 
v. 5—Stay of execution of costs pending appeal — 
Respondent insolvent— Proper order. 

In an application for stay of execution of a decree 
as regards costs pending the disposal of an 
appeal, where the respondent is an insolvent, 
the proper order to make is to direct stay of execu- 
tion on taxed costs being paid over by the appellant 
to the respondents' Solicitor on the personal under- 
taking of the latter to re-pay them in the event 
of the appeal being successful. 

Petition, praying that, in the circumstnces 


stated in the affidavit filed therewith, the 


High Court wiil be pleased to issue at order 
directing stay of execution so far as re- 
gards costs of the 
Mr. Justice Coutts-Trotter, dated the 28th 
September 1921, in the Original Insolvency 
Jurisdiction of the High Court in 
Insolvency Petition No. 173 of 16921, 
pending disposal of O. S. A. No 108 
of rgar, preferred to the High Court 
against the said order in Insolvency 
Petition No. 175 of I92i. 


Mr. M. P. Sundravaja Aus, tor the - 


Petitioner. 
ORDER. ; 

Schwabe, (C. J.—In this case, in view 
-f the insolvency of the respondent, 
‘tis not desirable that pending the appeai 
the amount which he Has to recover for 
costs should be paid to him, because if the 
appeal is successful, it is obvious that *the 
successful appellant would not get hack 
the costs which he would be entitled to. 
herefore it is a case where it is right, that 
therc should be a stay of the execution 
of the decree for costs on terms. The terms, 
as I understand it, usually imposed here 
are terms of payment into Court. The terms, 
as far as costs are concerned, which are 
usually imposed by the Court of Appeal in 
England, are payment to the Solicitor of the 
respondent on his personal undertaking 
to re-pay in the event of the appeal being 
successful ; that personal undertaking being 


order passed by. 


one by an officer of the Court against whem 
it can be enforced in a summary way under 
the powers that the Court has over its own 
Officers; it is a very donvenient- practice. 
There is no reason why a Solicitor who, 
as far as these costs are concerned, to a great- 
er extent is entitled thereto should be kept 
out of the money pending the appeal and 
if he is a responsible person, no harm will be 
done to the appellant in view of the undet- 
faking he has given. Iseeno reason why the 
practice should not be adopted here in 
proper cases. I think that this 1s a proper 
case. i l 

The order of the Court will be that there 
will be a stay of execution on the terms of 
the taxed costs being paid. over by the 
appellaut to the respondent’s Solicitor 
within 14 days on the personal undertaking 
of the Solicitor for the respondent to re-pay 
them in the event of the appeal being 
successful. Costs of this application will 
be costs in the appeal. < 

Krishnan,.J.—TI agree. 

V.N. V. 

Petition allowed. 


—— aA EE a qtd 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
NO. 2327 OF Ig20. 

July 12, 1922. 
Preseni:—Justice Sir Asutosh Mookerjce, 
Kr., and Mr, Justice Chotzner. 
HON'BIE KUMAR ARUN CHANDRA ` 
SINHA AND OTHERS—PLAINTIFFS— 
APPELLANTS 
VErSUS 
MANMOHAN SINGHA ROY AND OTHERS 
— DEFENDANTS-—-RESPONDENTS. 

Bengal Embankment Act (II of 1882), ss. 59, 
61,68, 86— Erroneoujs order by Collector whether 
can be questioned by Civil Couris—.Jurisdiction, 
want of and wrong exercise of, distinction between, 

An order by a Collector under section 68 of the 
Bengal Embankment Act determining the amonnt 
recoverable by the proprietors from the tenure- ` 
holders, but failing to specify, as required by sec- 
tion 61 of the Act, the instalments in which the 
sum is recoverable is manifestly erroneous, but 
the Civil Conrts have no power, by virtue of the 


, the Statute. See sections 61, 68, 84, 


‘tion and the exercise of jurisdiction. 
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provisions of section 86 of the Act to gugstion the 
order. Such an order can be questioned only 
by way of review or appeal made under the pro- 
visions of the Bengal Embankment Act itself, 
[p. 786, col. 2.) 

There is a clear distinction between jurisdic- 


[p. 786, 
col, 2.] 


Hridyanath Roy v. Ram Chandra Barua Sarma, 
58 Ind. Cas. 806; 48 C. 138 ; 31 C. L. J. 482 ; 24 
C. W. N. 723, followed. 

Jurisdiction is the power to hear and determine 
à case ; it does not depend either upon the legality 
of the exercise of that power or upon the cor- 
rectness of the decision pronounced; for the power 
to decide necessarily carries with it the power 
to decide wrongly as wellas rightly. [p. 786, col, 2; 
[p. 787, col. 1.) 

Malkarjun v. Narhari, 25 B. 337; 5 C. W.N. 16; 
2.Bom. L. R.927;27 I. A. 216 ; xo M. L. J. 368; 
7 Sar. P. C. J. 739, followed. 

The boundary between an error of judgment 
and the usurpation of power is this ; the former 
is reversible by an AppellateCourt wthin a certain 
fixed time and is, therefore, only voidable : the lat- 
ter is an absolute nullity. So far as want of juris- 
diction itself is concerned, it is wholly immaterial 
whether the decision upon the particular ques- 
tion is correct or incorrect. [p. 787, col. 1.] 

Appeal against a decree of the Ad- 
ditional District Judge at Howrah, dated 
the 28th of May 1920, affirming that of the 
Subordinate Judge, Second Court, at 
Howrah, dated the 29th of July r9r9. 

Babu Jogesh Chandra Roy (with him 
Babu Ramani Mohan Chatterjee), for 
the Appellants.—The plaintiffs are the 
appellants. The appeal arises out of a 
suit for 1ieccvery of money paid by 
them as proprietors of an estate under 
the Bengal Embankinent Act, 1882. 
The defendants are tenure-holders under 
us. The Collector's order was that there 
would be apportionment as between the 
proprietors and as between the tenure-hold- 
ets. In the notices that were issued 
to the tenure-holders only the amount pay- 
able by them was mentioned. It did not 
specify the instalments and the dates or 
which the instalments were payable. We 
paid the amounts payable by us as proprie- 
tors. The defence is that they are not lia- 
ble to pay the entire amount in one instal- 
ment. The Courts below have upheld the 
contention of the defendants. I submit 
that. would contravene the provisions of 
85 
and 86 of the Bengal Embankments Act. I 
submit that the Collector not having speci- 
fied the instalments in which the amount 
could be paid and which he could have don: 


50 . 


under sections 6r and 68, his order is now 
fnal andis notliable to be altered other- 
wise than in accordance with the provisions 
of the Act. The Civil Court has no juris- 
dictionto re-place that order with an order 
of its own. See Hem Chandra Chowdhury 
v. Chandra Mohan Namodas(i) and Kali- 
pada Sirkar v. Harimohan Dalal (2). 

Babu Narendra Kumar Bose, for 
the Respondents.—So . far as the 
illegality of the order is concerned, I 
submit the Court was not entitled to 
make it. I am a purchaser. I am 
not liable for the payment. inasmuch 
as I was in no way benefited 
by the improvement. So far as the 
payment in instalments is concerned 
it is made obligatory by the law. It is 
the duty of the Collector under the Statute 
to order payment in instalments and 
he was bound to do so. My liability is 
limited by the law to a liability to pay in 
instalments. Section 61 of the Act says 
nothing about the order of the Collector. 
Sections 85 and 6x merely lay down general 
principles. But supposing the Collector has 
not followed the procedure laid down in 
the sections, my liability comes under sec. 
tion 6r. The order of the Collector  was' 
ultra vires. The order was manifestly wrong 
in view of the direct provisions of the law, 
Hence the Courts below were right in de- 
creeing payrient in instalments, ` l 

Babu Jogesh Chandra Roy, replied in 
brief. 

JUDGMENT.—This is an appeal by 
the plaintiffsin a suit for recovery of 
money paid by them as _ proprietors 
of an estate under the Bengal 
Embankment Act, 1882. The defendants 
are tenure-holders under the plaintiffs, 
and the question in controversy ‘is, whether 
the plaintifis are entitled to recover the ` 
disputed amount in one sum from the de- 
fendants. The Courts below have held 
that the plaintiffs are entitled to recover 
only a portion of the sum claimed. The 
payment was made by the plaintiffs pursu- 
ant to an order made by the Collector un- 
der the provisions of the Statute. There 
is no room for dispute that the order of the 





24 C. W. N. 1070. 


(1i) 60 Ind Cas. 204; 4466/5 e 


(2) 35 Ind. Cas. 856; 
3251 2 C. W. N. 1104. 
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Collector wes ‘erroneous inasmuch as it 
did uct specify the instalments in which the 
same was payable to the Government. 
What we have to consider is whether the 
validity of the order of the Collector 
can be questioned before the Civil Court 
iw this litigation and for this purpose we 
must refer to the relevant sections of the 
Bengal Embankment Act, 
. Section 54 provides that the costs are to 
be paid by the proprietor to the Collector. 
Section 55 provides that the proprietor 
is entitled to recover, from the tenure- 
holders under him, the sum apportioned to 
each tentire-holder. Section 59 authorises 
the Collector to make the apportionment 
among the several tenure-holders under 
the proprietor. Section Or then lays down 
an important principle in the following 
terris:— "The amount charged to or appor- 
tiored on any estate or tenure shall be pay- 
able in equal instalments on such days as 
the lieutenant-Governor shall direct, pro- 
vided that no instalment shall exceed four 
annes for every acre of land in respect of 
which the same is payable, and that not 
more than four instalments shall be payable 
inanyonue year." Section 68 deals with the 
final order or apportionment and provides 
that the Collector shall make an order speci- 
fying the tenure in respect of which any 
sum apportioned is payable and the sums 


payable in respect of each of the 
instalments of such. sums and the 
dates on which such sums are pay- 


able. Section 69 deals with the publica- 
tion of the final order of appotionment 
. ahd provides that the Collector shall cause 
a copy of such order to ke published either 
in a general notice stating the amount ap- 
portioned or cause special notices to the 
same effect to be served in respect of every 
tenure on or among the zemindars or tenure- 
. holders of which any sum is charged or ap- 
portioned. Section 74 deals with the re- 
covery by proprietors to whom any sum or 
instalment ts payable under an order made 
in pursuance of section 68. Section Bu 
provides for an appeal from orders passed 
by the Collector under various sections 
including section 68. Section Be pro- 
vides for the  gereral control of the 
Commissioner and the Local Governinent. 
Lastly, section 86. lays. down that, 
subject to the provisions of. sections 


eet ee 
uL . e 


84 and 85, every order passed by the 
Collector in zespect of an application under 
section 18 and every erder passed under 
sections If, 50, 52 or 68 and every order 
passed by a controlling authority in respect 
of such order of a Collector shall be final 
and not liable to be modified or altered 
otherwise than as expressly provided in 
the Act. 

Now, in the case beforé us there was an 
order for apportionment -made by the 
Collector as between the proprietors on the 
one hand and the tenure-ho!ders on the 
other. This order was made after due 
service of notices on the tenure-holders. 
This order was defective inasmuch as it is 
specified’ merely the amount payable by 
the tenure-holders and the proprietors, 
but did not specify the instalments and 
the dates on which the sum included in each 
instalment was to be made payable. This 
final order was served upon the tenure-hold- 
ers. It is remarkable that no exception 
was taken to this order, though it was mant- 
festly erroneous, either by the proprietors 
or by the tenure-holders. The proprietors 
paid the amount due to the Collector in 
one instalment in accordance with that 
order. They then instituted the present 
suit for recovery of the amount from the 
tenure-holders. ‘The tenure-holders ‘objected 
that they were not liable to pay the entire 
amountin one instalment. Ike Courts below 
have made a decree in favour of the plaint- 
iüs only in respect of such sums as would 
have been payable by the tenure-holders 
if an order for payment by instalments had 
been correctly made by the Collector under 
section 68. The Courts below have in sub- 
stance re-placed tho actual order of the Cole 
lector by an order which should have been 
made by him. We are of opinion thatit was 
iot open to the Courts below to adopt this 
method of granting relief to the plaintiffs. 

It has, however, been contended on be- 
kalf of the defendants-respondents that the 
order of the Collector was ultra vires, that 
is, made without jurisdiction. We are of 
opinion that this contention cannot ptre- 
vail. The term "jurisdiction," as pointed 
out in the case of Hridyanath Roy wv 
Ram Chandra .Barua Sarma — (3), is 
often inaccurately used. There is clear dis- 

(3)'58 Ind. Cas. 806; 48 C. 138; 31 C. L. J. 4821 
24 C. W.N. 723... " E. "og 
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tinction between ‘jurisdiction’ and ‘exercise 
of jurisdiction.’ Since jurisdiction is the 
powert to hear amd determine a case, it docs 
not depend either upon the regularity of 
the exercise of that power ot upon the cor- 


-Yectness ofthe decisionpronounced, for the 


power to decide necessarily carries with it 
the power to decide wrongly as well as 
rightly. As an authority for this proposi- 
tion reference saay be made to the celebrat- 
ed-dictum of Lord Hobhouse in Malkar- 
jun v. Narkarz(4): “A Court-hasjurisdiction 
to decide wrong as well as right. ifitdecides 
wrong, the wrouged party can only take 


‘the course prescribed by law for setting 


matters right; end if that course is not taken, 
tbe decision, however wrong, cannot be dis- 
turbed." Lord Hobhouse then added that 
though it was true that the Court made a 
sad mnsstake in following the procedure 
adopted, still in so doing the Court 
was exercising its jurisdiction : and to 


treat such an error as destroying the juris- 


diction of the Court was calculated to intro- 
duce: great confusion into the administra- 


tion of the law. The boundary between an: 


error of judgment ard the usurpation of 
power is: this: the former is reversible by 
an. Appellate Court within a certain fixed 
time and is, therefore, only voidable, the 


latter is an absolute nullity. So far as the 


- jurisdiction itself is concerned, it is wholly 


“to render only correct .decisions, 


immaterial whether the decision upon the 


` particular question be correct or incorrect, 


. Were it held that a Court had jurisdiction 
then 
-each time it made.an erroneous ruling or 
decision the Court would be. without juris- 
diction and the ruling itself void. 

Tn the case before us the Collector passed 
an-incomplete order. He determined the 
amount recoverable .by the ‘proprietors 
from the tenure-holders. He did nct, how- 
ever, specify, as he was bound to do, the in- 


stalments in which such .sum was 
tecoverable. That, in our opinion, did 
not «destroy his jurisdiction, although 


-the order was so manifestly erroneous 
that if ke had been called upon to 
review it or if the matter hed been brought 
Zo the notice of the Appellate Court, . the 


(4) 25 B. 337; 5 e W. N. 10 32 Bom, L. R. 927 
271, A. 216; 10 M. L. J. 368; 7 Sar, P C, J. 739 (P. C. 


order wotüld have been modifiedinaccordance 
with law. We are consequently of opinion 
thatitis notopen either to the plaintiffs or 
the defendants to ignore the order which 
was made, and that the plaintiffs . are’ en- 
titled to a decree for the amount claimed 


by them in-this litigation. 


The result is that this appeal is allowed; 
the decree of the District Judge modified 
and the suit decreed with costs in all the 
Courts. Interest will be caiculated at 5 rer 
cent per annum till the date of realization. 


Z. K, Appeal allowed, 


o MADRAS. HIGH COURT. 
SECOND CIVIL APPEAL No. 2062 OF 1920, 
March 3, 1922. 
Presert -—Justice Sir William Ayling, Er. 
and Mr. Justice Odgers. | 
HARIHARAMANGALATH KIZHOOR 
VARIVATH SANKARA VARIYAR — 
DEFENDANT—APPELLANT 
versus 
THAIPARAMBIL, KALATHIL UMMAR 
AND-OTHERS—PLAINTIFFS—RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 97 — 


Transfer, voidable—Dispossession of transferee 
under decree—Suit to recover consideration—-Com- 


mencement of limitation. 
A suit by a transferee under a voidable transfer 


who has beet in actual possession of the property 
transferred but has been dispossessed under. a 
decree avoiding the transfer, for recovery of the 
consideration paid By him for the transfer is govern- 
ed by Art. 97 of Schedule I to the Limitation Act 
and ‘the limitation begins to run from the. date 
of actual dispossession of the plaintiff and not 
from the date of the decree avoiding the transfer, 
[p. 790, col. 1.] 

* (Case-law discussed.) 

“Second appeal against a decree. of the 

‘Court of the Temporary Subordinate Judze, 

: Ottapalam, in Appeal Suit No. 80 of rgr9, 
preferred against a decree.of the Cart 
of the District Munsif, Ponani, in Origi- 
: nal Suit No. 701 of 1917. 

.Messrs. K. P. M. Menon and Govinda 


Menon, for the Appellant. 
Mr. C. Madhavan Nair, for the Respond- 
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JUDGMENT. | 
Odgers, J.—In this care the only point 


„argued is that of limitation. The respond- 


ent’s vendor in 1903 obtamed a theetu 


. deed, Exhibit A, which was assigned to the 


respondents in April r9o4 by Exhibit B for 
a period of 12 years and for a considera- 
tion of Rs. 1,000. À was granted by the then 
female manager of the Kovilagam Styled 
Valia Thamburatty. Itis not only a mort- 
gage but also a conveyance of the trees on . 
the land. The respondent obtained pos- 
session and enjoyed the property till Feb- 
tuary 1906 when he conveyed it to others 


. Who were subsequently evicted as the con- 


. the suit is 


sequence of a suit brought by the subsequent 
Thamburatty to set aside the theetu deed 
Exhibit A on the ground that the vendor 
had no title to sell, This decree is dated 
roth February 1914, Exhibit F in the case 
and by it the defendant (appellant here) is 
ordered to deliver up all documenta relat- 
ing to the suit property and re-transfer the 
same to plaintiff free from the mortgage 
and all other encumbrances created by 
tbc defendants or any person claiming 


under them. ‘This decree was confirmed om 


appeal on 22nd December 1914 and on 
3rd july 1915 the plaintiffs were 
dispossessed in execution thereof. The 
plaintifis brought the present suit on 18th 


December 19417 to enforce payment of the. 


consideration which plaintiff had paid for 
Exhibit B. It was, I think, admitted by 
both sides at the appeal before us that 
Art. 97 of the Limitation Act applies and 
although at the end of the case the learned 
Counsel for the respondents contended in 
the alternative that Art 116 would in any 
case apply, by virtue of the covenant for 
I2 yeas quiet enjoyment contained, in 
Exhibit B, 1 think he must be held to have 
admitted that the matter is governed by 
Art. 97. The short point arising irom these 
facts is— Does limitation run from the date 
of the original decree (roth February 1914) 
in which case the plaintifi’s suit is barred 
under Art. g7 or does it run from the date 
of actual dispossession of the plaintifs 
which occurred in July 1915,in which case 

within time, Mr. K, P. M, 
Menon for the appellant who was unsuccess- 
ful in both the lower Courts relied exclu- 


` sively on the ruling of the Privy Council 


Neported as Hakem Chana Boid v. Pirtlu- 


' here. 


chand Lal Chowdhury (x). Had their Lord- 
ships laid down a general principle which 
would govern all cases ef this nature, we 
should, of course, be bound by it. They, 
however, say that the plea that the period 
of limitation began to run when possession 
was lost was ' belated ' and proceed to hold 
that the decree of the First Court is the 
starting point of limitation, qualifyng this, 
however, by this passage: ' There may 
be circumstances in which a failure to get 
or retain possession may justly be regarded 
as the time from which thelimitation pe- 
riod should run, but that is not the case 
The quality of the possession ac- 
quired by the present purchaser excludes 
the idea that the starting point is to be 
sought in a disturbance of possession or in 
any event other than the challenge to the 
sale and the negation of the purchaser's title 
to the entirety of what he bought involved. 
in the decree of the 24th August rgos. If 


further support of this view be required, 


it may be found in the express provision 
of section 14 ofthe Regulation which di- 
rects that in the suit for reversal itself the 
purchaser is to be indemnified against all 
loss." Hukum Chand Botid v. Pirtinchand 
Lal Chowdhury (x). Whatwas the quality 
of the possession in the case before them ? 
Apparently, the purchaser received an amal- 
dastak or order for possession under sec- 
tion 15 of Bengal Regulation VIII of 1819. 
This does not seem to have put him in ac- 
tual physical possession of the property 
but to have been an order to the ryots to 
attorn tenant to him, the purchaser. I 
think the possession was different in the 
case before us and that actual possession 
was delivered to the respondent under Ex- e 
hibit B. Further, the deed, Exhibit B, would 
appear to be not void ab initio but only 
voidable. It would have been open to the 
succeeding Thamburatty to have conurmed 
the transaction [c. f. Hanuman Kamat 
v. Hanuman Mandur (2) and it seems 
reasonable to hold that theconsideration did 
not fail till respondent was deprived of the 


(r) 50 Ind. Cas. 444; 46 C. 670; 17 ALL. J. 
514; 30 M. L. J. 557; 23 C. W. N. 721; 21 Bom. 
L. R. 632; (1919) M. W. N. 258; 30 C. L. J. 71; 
26 M. L. T. 131; 10 L. W. 416; 46 I. A. 52 (P. C). 

(2 19 C. 123; 18 I. A. r58; 6 Sar, PG T; 
9i (P. C). : 
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possession of the property which he had 
acquired under Exhibit B. He had pos- 
session either pergonally or through his 
transferees from 1904 to IO9IS. See per 
Miller, J., in Ramanatha Atyar v. Ozhaloor 
Pathiriserri Raman (3). The Privy Council 
case has further been distinguished by a 
Bench of this Court in Mahomed Ali Sheriff 
v. Budharaju Venkatapatht Raju (4). True, 
that was a case under Art. 116 and the cause 
of action which was the breach of the cove- 
nant for quet enjoyment was treated 
as arising from the date of disturbance of 
plaintiff's possession. The learned Judges 
say at page 455*:—'' But they (He, Privy 
Council) held that the quality of posses- 
sion acquired by the purchaser in that case 
(it was apparently merely formal and not 
actual possession) was such as to exclude 
the idea that the starting point was to be 
sought in the disturbance of possession. 
But that could not be predicated of the 
possess'on of the present plaintiffs who 
were in actual possession and enjoyment 
of the property until dispossessed in exe- 
cution of the decree obtained by the rever- 
sioners ;" thus, clearly distinguishing the 
Privy Council case from a case where the 
purchaser was put in actual possersion and 
enjoyment of the property. There are 
other decisions which take this view. Nar- 
sing Shivbakas v.Pachu Rambakas (5) which 
the Privy Council says does not call 
for serious consideration though it is very 
doubtful if they meant to say that it was 
bad law. Their Lordships do not say so 
directly. In the Bombay case the learned 
Judges, dealing with Hanuman Kamat v. 
Hanuman Mandur (2), say at page 5417: 
e “ But their Lordships, we think, were not 
considering a case in which possession had 
actually been given, although the contract 
subsequently turned out to have been void 
ab initio. In such a case the promisee 
has received the only consideration he has 
stipulated for. In all cases of that kind 


(3) 2r Ind. Cas. 740; x4 M. L. T. 524; (1913) 
M. W. N. 1029; 1 L. W. 110. : 

(4) 60 Ind, Cas. 235; 39 M. L. J. 449 at p. 455; 
11 L. W. 537; 27 M. L. T. 304. 

(5) 20 Ind. Cas. 254; 37 B. 538; 15 Bom. L. 
R. 559. 

*Page of 39 M. L. J. LEd.] 

+Page of 37 B.—[Ed.] 


it appears to us that it is only when the 
promisee is deprived of that consideration 
and the true character of the contract thus 
becomes revealed that he has any ground 
for complaint. And that is the proper: 
time from which to compute the period of 
limitation. This is the principle distinct- 
ly underlying the provisions of Art. 97. 
We think that both in terms and in spirit 
it does, and was intended te, cover cases of 
this kind.” The Calcutta High Court in 
Sukmoy Sarkar v. Shasht Bhushan (6) held 
that under Art. 97 time runs from the 
date when plaintiff was actually evicted 
from the land and that the question of 
limitation must depend upon the special 
facts of each case. In Swbbaraya Reddtar 
v. Rajagopala Reddiar (7) Seshagiri Iyer, J., 
said with reference to cases where the sale 
is only voidable on the objection of third 
parties and possession is taken under the 
voidable sale that the cause of action can ` 
only arise, when it is found that there is no 
good title. The party is in possession 
and that is what at the outset under a con- 
tract of sale a purchaser is entitled to, and 
so loag as his possession is not disturbed, 
he is not damnified. The cause of action 
will, therefore, arise when his tight to con- 
tinue in possession is disturbed. 

In Meenakshi v. Krishna Royar (8) Phil- 
lips, J., held that as possession had 
been given under a contract of sale the 
sale was not void ab initio, and plaintiff was ` 
entitled to recover his purchase-money un- 
der Art. 97, Limitation Act. He held 
that the starting point for limitation was 
not the date of the sale-deed, 1893, but the 
date of dispossession in 1010. 

In Ram Chandar Singh v. Tahfah Bharti 
(9 in asuit brought on a sale-deed where- 
by the vendor contracted to recoup.the 
vendees in the event of disturbances of 
possession, it was held that the cause of 
action did not arise till possession was in 
fact disturbed. 

Under these circumstances, it appears to 
me that the Privy Council decision, quali- 


(6) ro Ind. Cas. 486. 
(7) 23 Ind. Cas. 570; 38 M. 887; (1914) M. W, 
N. 376; 15 M. L. T. 240. 
(8) 32 Ind. Cas. 176; 19 M. L. T. 163. 
; (9) 26 A. 519; A. W. N. (1904) 921 X A; I. 
» 231. H 


790 : 

. MATY BISWAS ¥.'HARIPADA PAL; 
fied as itis, must be taken to be applic- 
able to the facts of the particular case be- 
fore their Lordships and that we are not 
justified in extending it generally to cases 
"n which actual -possession of the property 
has been given and been enjoyed for a num- 
ber of years. In sucha case on the autho- 
rities quoted above the starting point of 
limitation must be. (at all events in the case 
of a sale not ab znilio void but only void- 
able) the date of:dispossession. Iam, there- 
fore; of opinion thatthis second appeal 
should be dismissed with costs. 


Ayling, J.—I agree. 
V. N. V. 
Z. K. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Civil. RULE No. 210 oF 1922. 
July 28, 1922. 

Present -—Mr. Justice Cuming. 
MATI BISWAS—DEFENDANT— 
PETITIONER 

YEN SUS . 
HARIPADA PAL-—PLAINTIFF— 
l OPPOSITE PARTY. 

Evidence Act (I of 1872), S. 92-—Pyo-note, suit 
on—Orval agreement to pay inlerest, whether can be 
proved. Se 

In a suit upon a formally drawn up hand-note 
containing no stipulation for payment of interest, 
it is not open to the plaintiff to adduce evidence 
in proof of a contemporaneous oral agreement 
to pay interest. 

Lachmi Chand Jhowar v. Hemendra Prasad 
Ghosh, 26 Ind. Cas. 736, 935,.18 C. W. N. 1260, 
followed. 

Umesh Chumder Baneya v. Mohini Mohan Das,e 
9 C. L. R. 301, Sowdamonee Debya v. A. Spalding, 


fn 


12 C. In R. 163, referred to, 


Rule against an order of the Court of 
the Subordinate Judge, Nadia, exercising 
the powers of a Court of Small Causes 
An Small Cause Court Suit No.. 194 of 
I92I: 

Babu  Mrüyunjoy Chatterjee, for the 
Petitioner.—The - defendant is. the peti- 
tioner. The Rule is obtained against an 
oder of the Small Cause Court Judge dec- 
reeing interest in-a suit for money due on a 
- head-note. In the hand-note which was 
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only. drawn up and stamped no mention 
was made as to the payment of interest. 
The plaintiff adduced contemporaneous 
oral agreement as to interest and upon that 
evidence the Court has decreed interest. 
I denied execution of the hand-note. My 
submission is that under the provisions of 
section 92 of the Indian Evidence Act the 
plaintiff is not entitled to adduce such evi- 
dence. The document was of a formal na- 
ture. See Lchmi Chand Jhowar v. He- 
mendra Prasad Ghosh (x). That decision 
exactly covers the present point. 


Babu Biveswar Bagchi, for the Opposite 
Party.—1l submit such evidence is adduci- 
ble in view of the informal nature of the 
hand-note. See Umesh Chunder Baneya v. 
Mohini Mohun Das (2), Sowdamonee Debya 
v. 4. Spalding (3). 1 submit the Court 
below was right in allowing the evidence. 

Babu Mrityunjoy Chatterjee, replied in 
brief. 

JUDGMENT .—The facts of this Rule 
are these: The plaintiff opposite party 
sued the petitioner to recover Rs. 374-2-8 
due on a hand-note with interest 
Rs. 56-2-4 pies. The defence was that the 
defendant did not execute the hand-xote. 
The learned Small Cause Court Judge 
found that.the defendant hed executed 
the hand-note as alleged by the plaintiff ; 
and he also found that there was no stipu- 
lation for interest in the hand-note. But 
he allowed the plaintiff to have a contem- 
poranecus oral agreement to pay interest 
at the rate of 12 per cent. per annum and 
gave a decree for Rs. 374-2-8 with interest 


and costs. The defendant-petitioner has 
obtained this Rule and he contends 


that,in view of the provisions of section 
92 of the Indian Evidence Act, it was not 
open to the plaintiff to give evidence cf 
a contemporaneous oral agreement to pay 
interest; and in support of his contention 
he relies upon the case of Lachmi Chand. 
Jhowar v. Hemendra Prasad Ghosh (x). That 
case is no doubt on all fours with tre facts 
ofthe present case. The opposite party 
relies on the rulings reported as Umesh 
Chunder Baneya v. Mohini Mokun Das (2) 


26 Ind. Cas. 736, 935; 18 C. W. N; 1260:- 
C. L. R. 301. 


t) 
C. L. R. 163. 


(2) 9 
(3),12 
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where the Court held thatin a suit upon a 
hathchitta the Court, having regard to the 
informal nature of the document sued upon, 
allowed evidence to be given of a verbal 
agreement to re-pay the amount acknow- 
ledged with interest, no mention having 
been made as to interest in the hathchitta 
itself, He also places reliance on the case 
of Sowdamonee Debva v. A. Spalding (3) in 
which it was beid that where a promis- 
sory-note is silent as to interest a verbal 
agreement made subsequent to the execu- 
tion of the note to pay interest may he 
proved under clause (2) of section 92 of 
the Evidence Act. T think that the decision 
upon this point will depend upon the formal 
nature of the document or otherwise. If 
the document is formally drawn up, in 
such a case, it would not be open to the 
parties to, adduce evidence in proof of a con- 
temporaneous oral agreement. That seems 
to be the ratto decidendi in Lachmi Chand 
Jhowar v. Hemendra Prasad Ghosh (I). In 
the present case the hand-note was appa- 
tently drawn up by a legal practitioner. 
Tt-was duly stamped and details also were 
given of the notes which were taken by the 
debtor. Iam of opinion that itis a docu- 
ment formally drawn up and. that, follow- 
ing the case above-mentioned, it is not open 
‘to the plaintiff opposite party to adduce 
contemporaneous orei agreement to pay 
interest. 

The Rule is, therefore, made absolute and 
the order of the Small Cause Court Judge 
varied, namely, the interest aliowed by him 
to the extent of Rs. 56-2-4 disallowed. The 
petitioner is entitled to the costs of this 
Rule which I assess at one gold mohuv. 


Rule made absolute. 


INDIAN CASES: 791 
KOMAPPA KURUP V, VELAYICHECHETTICHIAR, 


MADRAS HIGH COURT. ' 
Cryin, REVISION Dro NO. gor OF 1020. 
January IQ, 1022. | 
Present —Mr. Justice Spencer and Mr. 
Justice Krishnan. ; 
K. M. KOMAPPA KURUP — PLAINTIFE—- 
PETITIONER 
YENSUS ; 
VELAVICHETTICHIAR AND 

ANOTHER: DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V wf 1908), O. XX, 
Y. 4 (1)— Judgment of Small Cause Court, contents 
Of. 

l XX, r. 4 (1) of the Civil Procedure Code is 
self-contained aud does not need any expansion 
or explanation by judicial rulings. 

A judgment of a Small Cause Court which 
complies with the requirements of O. XX, t. 4 (1) 
of the Civil Procedure Code is not open to objection 
on the ground that it does not record the reasons 
for the decision. 

Kandasami Chetty v, Ramalinga Chetty, 59 
Ind. Cas. 906; 12 L. W. 285, dissented from. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the Judgment and decree of the Court. 
of the Subordinate Judge, Ottapalam, in 
small Cause Suit No. 682 of 1919, 

Mr. K. P. M. Menon, for the Petitioner. 

Mr. C. Madhavan Nair, for the Respond- 
ents. 

JUDGMENT.—''he judgment of the Small 
Cause Court is in accordance with the 
requirements of O. XX, r. 4 (x) of the Civil 
Procedure Code. ` | e 

We are unable, with respect, to follow the: 
line taken by Seshagiri Aiyar, J.,in Kanda-. 
sami Chetty v. Ramalinga Chetty (1) so far 
as his judgment purports to lay down. asa 
rule of law anything different from 
O. XX,r. 4 (1) asto what Smal! Cause 
Ceurt judgments should contain. 

We think tha® the learned Judge’s judg- 
ment was based on his opinion of what the 
practice should be in such matters rather 
than on what the law of procedure actually 
is. It seems to us that O. XX, r. 4 (1) is 
self-contained and does not need any ex- 
pansion or explanation by judicial rulings. 

Madras & Southern Maharatta Railway 
Company v. Mattar Subba Rao (2), is. an 
instance of interference by the High Court 
where a Small Cause Court’s decision was 


(1) 59 Ind. Cas. 906; 12 In W. 285. l 
(2) 55 Ind. Cas. 754; 43 M. 617; 38 M. L. J. 
360; (1920) M. W. N. 198i 11 L. W. 358;28 M, 


I. T. 49. 
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reached without reference to material evi- 
dence. That is not the case here. It was 
open to the Small Cause Judge to discredit 
the promissory-note which bore no singatures 
but only what were alleged to be the defend- 
ants’ marks seeing that. they both totally 
denied on oath having executed the note. 

We decline to interfere and dismiss this 
Civil revision petition with costs. 

V. N. V. ; 


Petition dismissed. 


CALCUTTA HIGH COURT. 
LETTERS Patent APPEAL No. 20 or "bar, 
June 2, 1922. 

Present -—-Sit Asutosh Mookerjee, Kr., 
Chief Justice, and Mr. Justice Chotzner. 
RAJ KUMAR MANDAL AND OTHERS— 

APPELLANTS 
VEYSUS 
ALI MIA AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Landlord and tenant—Denial of title by stranger 
—Dispossession of tenani—Declavation and eject- 


ment, sult for, maintainability of. 

It is open to a landlord to institute a suit for 
recovery of possession from a trespasser through 
the intervention of his tenant. (p.793, col. 2; p. 


794, col. 1.] 
A landlord whose title is denied by his tenant 


has got a right to have the tenancy determined. 
A landlord whose title is questioned by any one 
else than the tenant has a righteto a declaration 


Appeal against the decree of Mr. Justice 
Cuming, dated the 21st of February 1921, in 
Appeal from Appellate Decree No. 2330 of 
10919. ' 

, Wë Suresh Chandra Tatukdars, for 
the Appellant.—The appeal arises out of 
a suit for recovery of possession upon 
declaration of title. The facts are shortly 
these, The plaintiffs are the brothers of 


CASES. [1022 


defendants Nos.I and 2. The defendant ` 
No. 7 is their tenant. The defendant No, 1 
has evicted them from the land. The defend- 
ant No. 7 sued his under tenants for rent 
which was dismissed, He thereupon stop- 
ped rent, Hencethe suit. The defendant 
No. 1 pleaded terancy under the plaintifis, 
The first Court dismissed the suit, On 
appeal the suit was decreed and the conten- 
tion of the defendant No. x was negatived, 
On appeal to this Court, that decision has 
been reversed by Mr. ' Justice Cuming. He 
has held that there can be no decree for 
ejectment of the first defendant through 
defendant No. 7 inasmuch as the latter's 
term has not yet expired. Hence this 
appeal under the Letters Patent by the 
plaintiffs, My submission is, that the decree 
made by the learned Subordinate Judge is 
cotrect in principle and is in conformity 
with the long series of decisions, We have 
been seriously prejudiced by the intrusion 
of defendant No. r into the tenancy. See 
Sita Ram v. Ram Lal (x), Sarat Chandra 
v. Nritya Gopal (2); Kali Kishen Tagore 
v. Golam Ali (3); Bissesurt Dabeea v. Baroda 
Kanta Roy Chowdhry (4). I submit the 
landlord adopted the correct procedure 
in the institution of the present suit, See 
Akhil Chandra Dey v. Akhil Chandra Biswas 
(5); Jagannatha Charryv. Rama Rayer 
(6) section 42 of the Specific Relief Act, 
Dr. Sarai Chandra Basak (with him Babu 
Dwigendra Krishna Dutt}, for the Respond- 
ents,—' The defendant No. 7 is not anxious 
to disturb my possession. He did not join in 
the suit and even he did not join in the 
High Court. The first Court dismissed the 
suit but he did not join in the appeal, He 
might have stopped rent but that would 
not deprive plaintiff of his remedy. The 
» mere fact that the.tenant has not paid rent 
for one year does not show that heis a tres- 
passer, Plaintiff is the reversioner, He 
is not in possession, He may at best bring 
a suit for a declaration that his reversion 
is not affected by the acts of a stranger. I 


(2) 18 A, 440;A. W. N. (1895) 162; 8 Ind, 
Dec. (N. S.) 999. 

2) 8 Ind. Cas. 47; 13 C. L. J. 284. 

V r3 C. 3; 6 Ind. Cec. (N. $.) 498. 

IO C. 1026; 9 Ind. Jur. 226; 5 Ind. Dee, 

(S. 5.) 719. 
,Io Ind. Cas. 455; 15 C. W. N. 715, 
(6) — 28 A, 238. 
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submit the plaintiff cannot maintain the 
action against me. We do not set up any 
title adverse to the plaintiff. It has been 
found that the deferfdant No. is the 
tenant. I submit plaintiff's title having been 
declared as reversioner he cannot eject me, 
That rests with the defendant No, 7. 

Babu Suresh Chandra Talukardar, rep- 
lied in brief. 

JUDGMENT.—'his is-an appeal under 
clause 15 of the Letters Patent frcm 
the judgment of Mr. Justice Cuming in a 
suit for the recovery of possession of land 
upon declaration of title. 
and the first two defendants are four’ bro- 
thers and are intrested in the land in equal 
shares. According to the plaintiffs, the 
seventh defendant is their tenant and they 
have been evicted from the land by the first 
defendant who is a trespasser. The seventh 
defendant instituted a suit for rent 
against the under-tenants, with the result 
that the suit was dismissed, because the first 
defendant is in wrongful possession of the 
land. The seventh defendant thereupon 
stopped payment of rent to the plaintifis. 
The plaintiffs were consequently constrained 
to institute this suit for declaration of 
title and recovery of possession by eject- 
ment of the first defendant through the 
seventh defendant. The first defendant 
pleaded that he held as tenant under the 
plaintifis by attornment in favour of their 
mother, which, according to him, created 
a tenancy operative against the plaintiffs, 
The Court of first instance came to the con- 
clusion that this alleged tenarcy of the first 
defendant under the plaintiffs was estab- 
lished and in this view dismissed the suit. 
Upon appeal, the Subordinate Judge came 
td the conclusion that the alleged tenancy of 
the first defendant was not established, 
butthat tbe land was held by the seventh 
defendant as tenant under the plaintiffs. The 
Subordinate Judge therefore, decreed the 

suit. Hisdecree declared that the plaintiffs 
had one-half share in the land and also direct- 
ed that they do get possession through the 
seventh defendant by ejectment of the 
first defendant therefrom. On appeal to 
this-Court, Mr. Justice Cuming has held 


that as there is an outstanding term in the. 


seventh defendant, the plaintiffs are not 
entitled to a decree for ejectment. In 
this view, he has allowed the appeal in part 


INDIAN CASES, 


The plaintiffs 


793. 


and set aside that portion of the decree ` 
of the Subordinate Judge which entitled 


the plaintiffs to get possession of the dis- 


puted land through tbe seventh defendant 
on ejectment of the first defendant. On 
the present appeal,the plaintiffs have con- 
tended that the decree made by the Sub- 
ordinate Judge was correct on principle 
and should not have been set aside. 

The principles applicable to cases of this 
character have been examined in a long 
series of decisions. In the case of Bissesurs 
Dabeea v. Baroda Kanta Roy Chowdhry (4), Sir 
Richard Garth, C. J.,stated that it is open 
to a landlord, where his title is in jeopardy 
from the aggression of a neighbouring Zemin- 
dar, and where his title may be damaged 
by a denial of his rights over the land, to 
bring a suit for the purpose of having his 
rights declared as against such wrong-doer 
and for the purpose of being put into pos- 
session of the land as against them. 
Sir Richard Garth, C. J., distinguishes the 
earlier decision in Womesh Chunder Goopto 
v. Raj.Narain Roy (7) which is in accord 
with the decision in Davis v. Kazee Abdool 
Hamed (8) and confirms the principle that 
a landlord’s cause of action to recover pos- 
session from a tenant or any one cíaiming 
under the tenant only accrues from the 
time when ‘he determines the tenancy, 
and there can be no. imitation of adverse 
possession as against a landlord so long 
as the tenancy continues. In the case 
before us, as in tbe case before Sir Richard 
Ga:th, the plaintiffs have been seriously 
prejudiced by the intrusion of the respond- 
ent into his tenancy. His occupation has 
resulted in the ousterof the real tenant— 
the seventh deferdant. The consequence 
has been that the seventh defendant has 
failed to collect rent from his undee-tenants 
and has stopped payment of rent to the 
plaintiffs. In such circumstances, the 
principle enunciated by Sir Richard 
Garth becomes clearly applicable. This 
doctrine was recognised in the cases of 
Kali Kishen Tagore v. Golam Ali (3) ard 
Sarat Chandra v. Naritya Gopal (2). The 
same point arose for considration before a 
Full Berch in the case of Sita Ram 
v. Ram Lal (x). Sit John Edge, C. J. 


H Zeie 


wen 
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elaborately discussed the principle decree of the Subordinate Judge consequent- 


applicable to cases of this description and 
came to the conclusion that, “it was open 
to the landlord to institute a suit for recovery 
of possession from a trespasser through the 
intervention of his tenant. ‘A laudicrd 
whose title is denied by his tenant has got 
a right to have the tenancy determined. 
A landlord whose title is questioned by any 
one else than the tenaut has got aright to a 
declaration under section 42 of the Specific 
Relief Act; and if any one enters oa the 
receipt of the rents and profits of the land 
and takes from his tenants the rent which 
was due to him, he is entitled as against 
such person, not only to a declaratory de- 
cree declaring his titie and that the other 
petson has no title, but to a decree put- 
ting him to possession, that is what 1s 


known as formal possession as con- 
tradistinguished. from actual or Jh 
possession of the lands as against 


the person wrongfully taking the *rents 
and profits to which he, the landlord, 
is entitled.. It is an error to .con- 
sider that any new system of proce- 
dure is required.” The same view was re- 
cognised and applied in the cases of Somat 
Ammal v. Vellayya Sethurangam (g) and 
Tiruvengada Konan v. Venkatachalla Konan 
(10). These cases distinguished the earlier 
decision in Ramanadan Chetty v. Puli- 
kuiti Seroai (xi). Reference has also been 
made to the decisions in Akhil Chandra Dey 
v. Akhil Chandra Biswas (5) and. Jagannatha 
Charry v. Rama Rayer (6) which confirmed 
the proposition: that a landlord holds 
possession through tenant and can bring a 
suit undzr:sectioi 9 of the Specifice Relief 
Act to recover possessio& of property of 
which he has been dispossessed by act of 
a third party. We are consequently eof 
opinion that it was open to the plaintiffs, 
in the events which have happened, to ins- 
titute this suit to recover possession of the 
land by declaration of their title, such 
possession when recovered from the first de- 
fendant to be held by the plaintiff through 
the seventh defendant,the tenant who had 
been dispossessed by the trespasser. "The 

(9) 26 Ind. Cas. 347; 290 M. L. J. 233; 16 M. 


L. T. 532; zb, W. 1047; (1915) M. W. N. 12. 
(10) 32 Ind. Cas. 198; 39 M. 1042; 30 M. L. J. 


58. 
(11) 21 M. 288; 8 M. L. J. 121; 7 Ind. Dec. (N, s.) 
559 
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ly signifies that in execution of the decree, 
at the instance of the plaintiffs, the. first 
defendant is to be evicted from the land 
and it is to be declared at the same tiine. 
that upon such eviction the seventh defend- 
ant will be entitled to keep the land and con- 
tinue to hold the land as tenant of the plaint- 
iffs. 

The result is that this appeal is allowed, 
the decree of Mr. Justice Cuming set aside 
and that of the Subordinate Judge restored 
with costs here and below. 

Z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO, 2216 
l OF IQIQ. 
June 20, 1922. 
Present '-Justice Sir Asutosh Mookerjee,. 
KT.,and Mr. Justice Chotzner. 

J. AND D. EZIEKEIL, CARRYING BUSINESS 
UNDER THE NAME AND STYLE OF EZICKEIL, 
& Co.—DEFENDANT—APPELLANT 

VErSUS 
ANNADA CHARAN SEN—PLAINTIFF— 
RESPONDENT. 

Regisivaion Act (X VI of 1908), ss. 34, 35— 
Document executed by several persons— Registration, 
presentation for, by some only, effect of— Bengal 
Municipal Act (III of 1884), s. 37—Sale-deed 
executed by Chairman and Commissioner of Muni- 
cipality— Registration, presentation for, by Chairman 
alone— Transfer, whether effectual—Documents, exe- 
cution of —Signatures, affixation of. 

A document duly presented for registration can 
be registered only in respect of the executants 
who appear personally or by a representative and 
admit execution. [p. 799, col. 2.] 

If a document, which has been executed by 
several persons, is registered upon the appearance 
and admission of one of these persons, there is no 
effective registration as regards the other executants 
who neither appear nor admit execution. [p. 8co,e 
col. 1.] 

Sah Mukhun Latl Panday v. Sah Koandun Lal, 
2 I. A. 210; 15 B. L. R. 228; 24 W. R. 75; 3 Sar. 
P. C. J. 509 (P. C.) and Muhammad Ewaz v. Birj 
Lal, 1 A. 465; 4 I. A. 166;.3 Sar. P. C. J. 738; 5 
Suth. P. C. J. 438 (P. C.), referred to. 

A deed of conveyance drawn up in proper form 
was executed by the Chairman and a Commis- 
sioner of a Municipality in the manner ordained 
by section 37 of the Bengal Municipal Act. It 
was presented for registration only by the Chairman 
who admitted its execution. The deed was there- 
upon registered although the Commissioner did not 
appear before the Registering Officer to admit exe- 
cution: 


Held, (x) that the conveyance took effect as a 
deed executed and registered be the Chairman, 
but kad no legal operation as a deed executed 
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and. registered by the Commissioner or by the 
purchaser; 

(2) that, therefore; iu view of:the concluding 
portion of section 37 of the Bengal Municipal Act, 
the title of the vendee had not been perfected by 
a deed executed and registered in accordance 
with statutory provisions. 

Where by the constitution of a Corporation any 
special mode of execution of its deeds is prescribed, 
or any particular formality is required to be observ- 
edin affixing the corporate seal, every deed of the 
Corporation must, in order to be completely binding, 
be executed in the manner or with every formality 
so prescribed. [p. Sor, col. 2.] 

Speaking generally, a signature is the writing or 
otherwise affixing a person's name or a mark to 
represent his name, by himself or by his authority, 
with the intention of authenticating a document 
as being that of or as binding on the person 
whose name or mark is so written or affixed. [p. 
797, col. 2.] 

The insertion:of the name of the executant in 
any part of a writing, in a manner to authenti- 
cate the instrument, -is sufficient. Although the 
signature be in the beginning or middle of the 
instrument, it is as binding as if at the foot of it. 
Thé question always is, whether the party not 
having signed it regularly at the foot, yet meant 
to be bound by it as it stood, or whether it was 
left so unsigned because he refused to complete 
it; but when it is ascertained that he meant to be 
bound by it as a complete contract, the signature 
Se purposes of execution, effective. [p. 798, 
col. I.] 

Mathura Mohan Saha v. Ramkumar Saha, 35 
Ind. Cas. 305; 43 C. 790; 23 C. L. J. 26; 20 C. 
W. N. 370 and Johnson v. Dodgson, (1837) 2 M. 
& W. 653; 46 R. R. 733; 6 L. J. WS.) Ex. 185; 
C. M, & H. 271; x Jur. 312; 150 E, R. 919 followed. 


Appeal against a decree of the Subor- 
dinate Judge, Chittagong, dated the 6th of 
June 1919, modifying tke decree of the 
Munsif, Nirst. Court, at that place, dated 
the r4th January rgi8. 

Babu Mohendranath Ray (with him Babus 
Chandra Sekhar Sen and Pramatha 
Nath Banerjee), for the Appellant.—My 
chents dispute the title of the plaintiff as 
also of the Municipality. Supposing that the 
Chittagong Municipality acquired a good 
title to the land in dispute, there was no 
good and valid transfer to the plaintiff. I 
would further contend that the Municipali- 
ty did not acquire a valid title as, so far 
as the plaintiffis concerned, the proceedings 
under the Land Acquisition Act were void 
 and.inoperative. Neither the Vice-Chair- 
manm. nor the purchaser admitted execution 
of the document before the Sub-Registrar 
and.there is no endorsement by the Sub- 
Registrar with regard to either of them. 
I submit this invalidates the. Iudenture re- 

gard being. had. to the provisions of the 
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Indian Registration Act and the Bengal 
Municipal Act, the Indeuture is not "signed 
by the Chairman and at least one Commis- 
sioner " as is required by the Bengal Muni- 
cipal Act. The signature of the Vice- 
Chairman does not appear on any of the 
sheets except on the last. There was no 
execution in conformity with. section- 37 
of the Bengal Municipal Act. My further 
contention is that the Indenture was -not 
duly registered and so is inoperative. See 
section 49 of the Indian Registration Act. 
If a document which has been executed 
by several persons is registered upon the 
appearance and admission of one of these 
persons, there is then no effective registra- 
tion as regards the other executants who 
neither appeared nor admitted execution, 
The Sub-Registrar did not register the 
document as regards executants other than 
the Chairman. So the Indenture has no 
legal force as a deed registered and executed 
by the °Vice-Chairman: Chairman, South: 
Bavrackpore v. Amulya Nath Chatterjee (x) 
and Mathura Mohan Saka v. Ram Kumar - 
Saha (2). So the title of the plaintiff had not 
been perfected by the document in question. 

Babu Ram Chandra Mazumdar (with him 
Babu Narendra Chandra Das) for the Respon- 
dent,—My learned friend's main contention 
is that the plaintiff has notacquiredanyright 
or title under the Indenture as the document - 
was not duly registered and executed. The 
Vice-Chairinan’s signature is the signature 
of a Commissioner as he is a Commissioner 
and so that contention cannot stand. 
The insertion of the Vice-Chairman's name . 
in any part of the document is sufficient. 
Johnson v. Dodgson (3) and Caton v Caton. 
(4). So as the Indenture was executed in 
compliance with section 37 of the 
Bengal Municipal Act, the. deed be- 
came operative against the Commis- 
sioners of the Municipality. The de-. 
fect, if any, pointed out by. the other 
side owing to the Vice-Chairman not appear- 
ing before the Sub-Registrar is 2 technical. 
one and can be cured by section 87 of the 
Indian Registration Act. It is a mere de- 

(1) 34 C. 1030; 12 C. W. N. 50. 

(2) 35 Ind. Cas. 305; 43 C. 790; 23 C. L. J. 26; 
20 C. W. N. 370. 

(3) (1837) 2 M. & W. 653; 46 R. R. 733; 6 L. 
J. (N. $.) Ex. 185; C. M. & H. 271; 1 Jur, 312; 
150 EH. R. 919. 

(4) (1867) 2 H. L. 127; 36 L. J. Ch. 886; 16 

ORI. 
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fect in procedure. There was acquiescence 
by the Municipality. 

Babu M.N, Roy, replied. 

JUDGMENT.—The subject-matter of 
led ' up to 
this appeal is a small tract of land 
situated in the town of Chittagong, and 
included in a larger area purchased by the 
plaintifffrespondent from the Chittagong 
Municipality om the rogth December 1913. 
The defendants-appellants disputed the 
title of the plaintiff as also of the Munici- 
pality, which, it was alleged, had acquired 
the property under the Land Acquisition 
Act. 'The Court of first instance found 
against the plaintiff and dismissed the suit. 
Upon appeal, the Subordinate Judge has 
reversed that decision and decreed the suit. 
On the present appeal, the decree of the 
Subordinate Judge has been assailed sub- 
stantially on two grounds, namely, first, that 
assuming that the Municipality had aequir- 
ed a good title to the land by virtue of pro- 
ceedings regularly taken in respect thereof 
under the Land Acquisition Act, such title 
has not been transferred to the plaintiff 
by a deed executed and registered in 
conformity with the provisions of the Trans- 
fer of Property Act, the Bengal Municipal 
Act and the Indian Registration Act; and, 
secondly, that the Municipality never ac- 
qttired a valid title to the land, inasmuch as 
the proceedings under the Land Acquisi- 
tion Act were void and inoperative 
against the plaintiff, the second does 
not call for consideration. The facts 
material for the determination of the 
first question may, Husten be set 
out at this stage. 

On the 14th November Gone the plaint- 
iff addressed a letter to the Chairman of 
the Chittagong Municipality, offering to 
purchase the surplus land which the Muni- 
cipal Commissioners had resolved to sell. 
At a special meeting of the Commissioners 
held on the 16th November 1912, the follow- 
ing resolution was thereupon unanimously 
adopted — 

‘That the offer of Rs. 12,100 be accepted 
for the land in question, provided the pur- 
chaser takes the title as it stands and the 
Municipality be involved in no other ex- 


pense with regard to the land. ‘That the. 
road be named Sarup Chandra Sen's Road 
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from Cheap John's shop to Hospital Road 
and that the sum be accepted on the under- 
standing that part of the Rs. 12,100 is for 
purchase of land and Che remainder for 
naming the road after his late father.” 

On the 19th February 1913, the Commis- 
sioners, by a majority, resolved at a meet- 
ing, “that a draft deed of conveyance be 
made, embodying only the resolution of 
the Commissioners dated the 16th Novem- 


[1922 - 


ber 1912 with the addition of legal phra- - 


seology only." On the 7th. May 19713 the 
Commissioners, at a meeting, approved of 
the draft as drawn up and resolved " thai 


the kobala. be executed and delivery of pos-' 


session be made as jer resolution of the 
special meeting dated the roth February 
1913.” On the 19th December 1913 the deed 
was drawn up in the form of an Indenture 
between 
Commissioners of Chittagong, a body corpo- 
rate, having perpetual succession and a 
common seal, called the vendor, of the one 


part" and " Babu Annada Charan Sen, . 


the vendee, of the other part.” The Inden- 
ture recited the declaration under the Land 
Acquisition Act dated the x2th June 1917, 
the application of the purchaser dated the 
14th November 1912, and the resolution 
of the Municipal Commissioners adopted 


"the Chairman of the Municipal 


at their special meeting held on the 16th ` 


November 1912. There were mutual co- 
venants ; the vendor conveyed the property 
described in the schedule and the vendee 
took the title of the vendor asit stood. It 
was further stated that the road would be 
named after the father of the purchaser 
and the consideration was mentioned as 
paid, partly for the purchase of the land, 
and partly for the making of the road. The 
‘Indenture concluded with the statement 
that, “in compliance with the conditions 
and terms set forth above, the said vendor 
and vendee have hereunto set and sub- 
scribed their respective hands and seals.” 
The first two pages of the document were 
signed in the right hand top corner by Capt. 
C. A. Gourlay, then Chairman of the Chitta- 


gong Municipality ; the third, fourth and: 


fifth pages were each initialled by Capt. 
Gourlay in the right hand top corner; the 
last page bears, at the foot, the Signatures 
of Capt. Gourlay, ' Chairman, Municipali- 
ty, Chittagong ur ee Charan , Set; 


~- Vol. LXX] 
KZIEKRII, V. ANNADA CHARAN SEN. 
"Vendee" and Annada Charan Chowdhuri 
| Vice-Chairman.” The document was also 
Signed by a witness Kamini Kumar Dass, 
“ M. C. " (Municipal Commissioner) and by 
the scribe Jagabandhu Wadadar (Head. 
Clerk, Municipal Office, Chittagong). The 
seal of the Municipality was affixed on this 
. last page. The document was presented 
for registration on the 22nd December 
1913, by Capt. Gourlay (Chairman of the 
. Chittagong Municipality). The Sub-Regis- 
. trar thereupon made the following entry : 
' “Execution is admitted by the above C. 
A. Gourlay who is personally known to me.” 

This signatüre of Capt. Gourlay appears 
in two places, first, under the endorsement 
regarding presentation, and secondly, under 
the endorsement regarding the admission 
of execution. Neither the Vice-Chairman 
nor the purchaser admitted execution before 
/ the Sub-Registrar, and there is no endorse- 
. ment by the Sub-Registrar with regard to 
either of them. We have now to consider 
.the legal effect of the Indenture so executed. 

Section 34 of the Bengal Municipal Act, 
1884, lays down that the Commissioners 
at ‘ameeting may sell, let, exchange or other- 
wise dispose of any land not required for 
the purposes of the Act. The agreement to 
Sell in the case before us fulfils this require- 
ment. Section 37 then prescribes the mode 
of execution of contracts, in the following 
terms : 

“ The Commissioners may enter into and 
perform any contract necessary for the pur- 

. poses of this Act. 

“Every contract made on behalf of the 
Commissioners of a Municipality in respect 
of any sum exceeding five hundred rupees, 
or which shall involve a value exceeding 

Dee hundred rupees, shall be sanctioned 

. by the Commissioners at a meeting, and 
shall be in writing, and signed by at least 
two of the Commissioners, one of whom 

. Shall be the Chairman or Vice-Chairman, 
and shall be sealed with the common seal 
of the Commissioners. 

“Unless so executed, such contract shall 
not be binding on the Commissioner." | 

We shall assume that the Indenture in 
this case was drawn up in proper form in 
"view of section 29 which provides as 
follows : 

“The Commissioners shall, in the name 


ÍNDIAN CASES. 


of their Chairman, by the description of the 
‘the Chairman of the Municipal Commis- 
sioners of— ——————— —— ——," be a body cor- 
porate, and have perpetual succession, and 
a common seal, and in such name shall sue 
and be sued. 

“Such common seal shall have the name of 
the Municipality engraved thereon in legible 
characters in the English language, and 
also in the vernacular of the District.” 

The substantial questioh in controversy 
is, whether the Indenture was executed in 
the manner ordained by section 37, which 
requires that every contract, of value exceed- 
ing Rs. 500, must fulfil four requirements, 
namely, it must be (+) sanctioned by the 
Commissioners at a meeting, (%) put in 
writing, (tit) signed by the Chairman or 
Vice-Chairman and at least one Commis- - 
sioner, and (tv) sealed with the common- 
seal. ‘There is no dispute as to the facium. of 
compliance with the first, second and fourth 
requisites. As regards the third require- 
ment, it is conceded that the Chairman 
did sign the Indenture ` but the parties are 
not at one as to the signature of the Vice- 
Chairman, who may, for our present pur- 
pose, be taken to be a Commissioner other 
than the Chairman. The term “signed,” 
which occurs in section 37, is not detined 
in the Bengal Municipal Act. The defini- 
tion given in the General Clauses Act, 1897, 
secticn 3 (52), and in the Bengal General 
Clauses Act, 1899, section 3 (4r), which 
makes the term include a ‘mark’ in the case 
of & person unable to write his name, is of 
no assistance in the solution of the ques- 
tion raised before us. Butit is plain that 
the term, taken with the provision in the 
third paragrapk of section 37, implies that 


_the signature must be affixed for purposes 


gf execution of the documené. Speaking 
generally, a signature isthe writing or other- 
wise afüxing a person's name or a mark to 
represent his name, by himself or by his 
authority, with the intention of authenti- 
cating a. document as being that of or 
as binding on the person whose name or 
mark is so written or aífixed. in the case 
before us, the deiendants emphasise the fact 
that the signature of the Vice-Chairman 
does not appear on any of the sheets except 
the last, and that even on the last page, it 
does not tollow immediately the signature 
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of the Chairman;on the other hand; it is near 
the name of the gentleman who signed as 
witness. As was ruled by Lord Abinger, 
C.B.,in Johnson v. Dodgson (3), and by Lord 
Chelmsford, L. C., and Lord Westbury in 
Caton v. Caton (4), the insertion of the name, 
in any part of the writing, in a manner to 
authenticate the instrument, is sufficient. 
Although the’ signature be in the beginning 
or middle of the instrument, it is as binding 
at the foot of it. ‘The question always 
is, whether the party, not having signed it 
regularly at the foot, yet meant to be bound 
by it as it stood, or whether it was left so 
unsigned because he refused to complete 
it; but when it is ascertained that he meant 
to be bound byitas a complete contract, 
the signature is, for purposes of execution, 
effective; Stokes v. Moore (5). ` Thus, 
where an instrument is in the handwriting 
of the party to be charged, it is sufficient if 
his name be inserted at the commengement 
Ogilvie v. Foljambe (6), Propert v. Parker (7); 
Bleakley v. Smith (8), Lobb v. Stanley (o), 
Holmes v. Mackrell (xo). The Courts “have 
gone so far as to hold that the name at the 
head of a telegram was sufficient ; Godwin 
v. Francis (ii), ef. Tourret v. Cripps (12). 
“Some of the cases even hold that .t matters 
not for what purpose the signature was 
put, if in fact it authenticates the 
document, In ve ` Hoyle, Hoyle y. Hoyle 
(13) ; Daniels v. Trefusis (x4) and it has 
been said that if a party to a written 
memorandum signed as ` witness with 
knowledge of the contents, he may be charg- 
ed with an agreement recited or referted 
to in thedocument ` Welford v. Beazéely (x5). 


"The decisions in Coles i Trecothick (16) 
(5) (1786) 1 Cox 219; 1 R. R. 24729 E. R. 1137. 
(1517) 3 Mer. 53; 17 RR 13; 36 E. R. 21, 
(i836) r Russ. & M. 625; 39 E. R. 2409 
T ci rir Sim. 150; 54 R. R. 342; 59 E. 


wi n 5 Q. B. 574; Dav. & M. 635; 13 L. 
SQ. B. 1x17; 8 ‘Jur.. Ld 114 E. R. 1366. 
(10) d 3 C. B. (N. $.) 789; 111 R. R. 837; 


140 E. R. 
P 879] s C. P. 295; 39 L. J. C. P. 121; 22 


T. 338. 
(12) (1879) 4 8 L. J. Ch. 567; ST R. 706. 
(13) (1893) rch. 84; 62.L. J. Ch. 182; 2 R. 145; 
767 L. T. 674; 41 W. R. 8r. 
(14) (1914) 1 Ch. 788;83 L. J. Ch. 579; rog 
I. T. 922; 58 S. J. 271. 
"(x3) (1747) 3 Atk. 504; 26 E. R. 1090, 
"(16) (1804) 9 Ves. 234; 7 R. R. 167; 1 Smith 
233; 32 E. R. 592. 


L. 
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aud Barkworih v. Young (17) . sup- 
port only the qualified statement that the 
name of a person siggiug as a witiiess may 
authenticate the instrument, if he canaot 
be a witness. But these instances do not 
weaken, much less do they abrogate,” the 
primary rule that where the name occurs 
in the document, not as authenticating the 
whole, but only for a particular purpose or 
only with refernce to a part, it is not an 
effective signature: Gosbell v. ‘Archer (18), 
Thynne (Lady) v. Glengall (roi: Caton v. 
Caton (4). In view of the principles thus 
enunciated, we may, upon a: reasonably 
liberal view of what took place at the time 
of the execution of the Indenture, hold that 
the Vice-Chairman, who, as the proceedings 
show, was aware of the contents of the deed, 
affixed his signature thereto, in his capacity 
as a Commissioner qualified to be an execu-- 
tantin addition to the Chairman and in 
fulfilment of the requirement of section 37 
of the Bengal Municipal Act. ‘The conclusion 
follows that the Indenture was executed in 
conformity with section 37; but this does not 
necessarilyshowthat thedeed became forth- 
with operative against the Commissioners. 
The third paragraph of section 37 provides 
that unless so executed, thatis, unless execut- 
ed in the ‘manner prescribed in ‘the second 
paragraph, such contract, that is, the con- 
tract mentioned in the first and second 
paragraphs, shall not be binding: on the 
Commissioners. This does not prescribe 
in the affirmative that the contract ‘so‘éxe- 
cuted shall be binding on the Commissionets. 
The reason is plain ; for the contract may be 
such as is subject to the operation of other 
statutory provisions, for instance, those of 
the Transfer of Property Act and “in the 
Indian Registration Act. The case now 
requires examination from this- standpoint. 

“Section 54 of the Transfer of Property 
Act provides as follows: 

Sale is a transfer of ownership in ex- 


change for a price paid-or-promised-or parl- 


paid and part-promised. 


(17) (1856) 4 Drew. 114; 113 R. R., 295; 26 ST, 
h. 153; 3 Jur. (N. $.) 34; 5 W. R. 1560; 02: E: R. 1, 

(18) (1835) 2 A. & E. 500; 4r R. R. 475; 4.N. 
& M. 485; a &W. 31; 410. J. (N. 8$.) K. B. 78i 
Iri E. R. 19 

(x9) (1848) 2 PB. L. C. 131; 8r R. R. 77; 12 
jur. 805; 9 E. R: toga. 
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"Such transfer, in the case of tangible 
-immoveable property of the value of one 
hundred rupees and upwards, or in the case 
of a reversion or other intangible thing, 
can be made only by a registered instru- 
ment." 

Section 17 (I) (b) of the Indian Registra- 
tion Act makes documents of the following 
class compulsorily registrable :— 

" Other mnon-testamertary instruments 
(that is, non-testamentary instruments ot her 
than iustruments of gift of immoveable 
property), which purport or operate to cre- 
- "ate...assign, limit or 
ther in present or in future, any right, title 
or interest, whether vested or contingent, 
of the value of Rs. rco and upwards, to or 
in immoveable property," 

Section 49 of the Indian Registration 
Act provides that no document required by 
section I7 to be registered shall affect any 
immoveable property comprised therein, un- 
less it has been registered. 

Thére is no room for dispute that the In- 
dénture in this case was compulsorily re- 
gistrable. We have now io consider whe- 
ther it has been duly registered. 

Section 32 of the Indian Registration Act 
` prescribes that every document to be regis- 
tered, whether such registration be com- 
pulsory or optional, shall be presented at 
the proper registration office by some person 
executing or claiming under the same. This 
requirement was fulfilled in.this case, when 


the document was presented for registra- . 


Don by Capt. Gourlay. We next come to 


section 34, Sub-section (1r) which provides: 


that no document shall be registered, un- 
, less the persons executing such document 

or their representatives, assigns, or agents 
authorised in the manner set out in section 
33, appear before the Registering Officer 
within the time allowed for presentation, 
subject to the proviso that the Registrar 
may extend the time within defined limits. 
Sub-section (2) next provides that .appear- 
ances under sub-section (1) may be simul- 
taneous or at different timés. This should 
be read in conjunction with section 24, 
which provides that. where there are sever- 
al -persons executing a document at 
different times, such document may be pre- 
sefited for registration and re-registration 
within four months from the date of each 
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execution. We pass on to sub-section (3) of 
section 34, which specifies, in the following 
terms, the duty of the Registering Officer 
after due presentation of documents and 
appearance of executants. 

"The Registering Officer shall thereupon— 

(a) enquire whether or not such document 
was executed by the persons by whom it 
purports to have been executed ; 

"(b) satisfy himself: as, to the identity 
of the persons appearing before him and 
alleging that they have executed the docu- 
ment ; and, 

Héi in the case of any person appearing 
as a representative, assign or agent, satisfy 
himself of the right of such person so to 
appear.' 

Section 35 (1) (a) next lays down that if 
all the persons executing the document 
appear personally before the Registering 
Officer and are personally known to him, 
or ifehe be otherwise satisfied that they are 
the persons they represent themselves to be, 
and if they all admit the execution of the 
document, the Registering Officer shall re- - 
gister the document. Sub-section (3) (a) 
lays down that if any person by whom the 
document purports to be executed denies 
its execution, the Registering Officer shall 
refuse to register the document as to the . 
person so denying. The phrase ‘denial. of 
execution’ is not defined, but the neglect 
of the excutant of a deed to appear in the 
Registration Office in obedienceto a summons 
for enforcing his attendance, has been treat- 
ed as equivalent to denial of execution with 
in the meaning of section 35; Jn re Shaik 
Abdul Aziz (20); Radhakissen Rowva Dakna 
v. Chooneeloll I9uit (21); Luckht Narain 
Khetiry v. Satcowrie Pyne (22); Kudratht Be- 
gum v. Najibunnessa (23) ;Kanhaya Lal v. 
Sardar Singh (24). It is thus plain that ‘a 


document duly presented for registration 


can be registered only in respect of the exe- 
cutants who appear personally or by a re- 
presentative and admit execution; we are 


(20) 11 B. 691; 6 Ind. Dec, (N. 8.) 454. 

(21) 5 C. 445; 5 Iud. Jur. 312; 5 C. I. R. 172; 
2 Ind. Dec. (N. 8.) 393. 

(22) 16 C. 189; 8 Ind. Dec, (N. S.) 126. 

PS 25.C. 93; 13 Ind. Dec. (N. S.) 63. 

(24) 29 A, 284; A. W. N. (1907) 45: 4 À- LA, 
171, 
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not concerned here with the case where the 
exectitant is dead. This is in accordance 
with the decisions of the Judicial Committee 
in Sah Mukhun Lall Panday v. Sah Koondun 
Lal (25) and Muhammad Ewaz v. Birj Lal 
(26). In the latter case, Sir Montague Smith 
observed as follows with reference to sec- 
tion 35 of the Indian Registration Act, 
Lët: , 

Then comes the enactment which 
occasions the diffculiy: ‘If all or any 
. Of the persons by whom the document pur- 
- ports to be executed deny its execution, or 
if any such person appears to be a minor, 
an idiot, or a lunatic, or if any person by 
whom the document purports to be execut- 
ed is dead and his representative or assign 
denies its execution, the Registering Officer 
shall refuse to register the : document. 
These words, taken literally, undoubtedly 
seem to require the Registering Officer to 
‘refuse to register a deed which purports to 
be executed by several persons, “if any 
one of those persons deny the execution. 
Such a construction, however, would 
cause great difficulty and injustice, 
which it cannot be supposed the Legis- 
lature contemplated. and would be 
inconsistent with the language and tenor 
of the rest: of the Act; their Lordships, there- 
fore, think the words should be read dis- 
tributively, and be construed to mean that 
the Registering Officer shallrefuse to register 
the document quoad the persons who deny 
the execution of the deed, and quoad any 
person who appears to be a minor, an idiot 
or alunatic. There appears to be no reason 
for extending the clause further than this, 
so as to destroy the operation of the deed 
as regards those who adfnit the execution 
and who are under no disability, which 
would be the practical effect of a refusat to 
register at all. The proviso.in the 23ri 
gection to which allusion has already been 
made, shews that the Legislature contemp- 
lated a partial registration of a deed, that is, 
partial as tothe persons execuli ing it. Now, 
it would be extremely difficult to give effect 
to this enactment in the 35th clause in its 


(25) 2 I. A. 210; 15 B. L. R., 228; 24 W. R. 75; 
"a Sar. B.C. Ji 509 (P. C) 

(26) 4 I. A. 166; 1 A. 465; 3 Sar. P.C. J. 738; 3 
Suth. P. €. J. 438 (P. C.) 
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literal meaning, and at the same time to 
give effect to the proviso in the 23rd clause. 
To do so would certainly create an anomaly, 
supposing three vendors live in. different 
places, and are called upon at different times 
to execute the deed of sale, in that case 
there undoubtedly may be three several re- 
gistrations. Supposing No. x and No. 2 
attend the Registrar and admit the execu- 
tion of the deed, and it is registered, but 
No. 3 afterwards comes and denies the exe- 
cution of the deed, what is to be the 


consequence? Is the previous  registra- 
tion of the two jo be rendered 
invalid? If so, effect could not be 


given to the proviso. And if that regis- 
tration is not to be invalid, what difference 
in principle can there be between the case 
where three vendors appear at different 
times to admit or deny the execution, and 
where they appear at the same time to admit 
or deny the same fact? That which is 
required of them is precisely the same in 
both cases, and the admission and denial 
ought in reason to have the same effect 
in both." l 
If a document, which has been executed 
by several persons, is registered upon the 
appearance and admission of one of these 
persons, there is clearly no effective regis- 
tration as regards the other executants who 
neither appear nor admit execution. Re 
ference may, 1n this connection, be made 
to Razt-un-nissa v. Sabir Husain (27) 
where Sir John Stanley, C. J., potnted out 
that the provision which now appears in 
Section 35, namely, ' the Registering Officer 
shall refuse to register the document as to 
the person so denying," was inserted by the 
amending Act No. XII of 1879 after the, 
decision of the Judicial Commitee in Mu- 
hammad Ewaz v. Bj Lal (26). To the 
same effect is the deci. ion in Ebadut Ali v. 
Muhammad Fareed (28). The case 
before us is reasonably free from difficulty, 
as the Registering Officer never registered 
the document as regards the executanis other 
than the Chairman, he did not even profess 
to act in excess of the authority conferred 
upon him by section 35. The inference is 


(27) 26 A. 57; A. W. N. (1903) 195. 
(28) 35 Ind. Cas. 56; (1917) Pat. 40; 3 P.L. W, 
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thus irresistible that, althouzh the Intri- 
ture took effect as a deed exzoatel and 
registered by the,Chairman, it hal n» leyal 
operation as a deed executed and rezistered 
by the Vice-Chairman or by the purchaser. 
In such circumstances, there is no room for 
the suggestion that what has happened is a 
defect in procedure curable by section 87 
of the Indian Registration Act. The pre- 
Sent case doesnot fall within the class where- 
of Sah Mukhun Lall Panday v. Sah Koon- 
dun Lal (25) and Muhammad Ewaz v. Birj 
Lal (26) may be taken as types, where the 
procedure adopted by the Registering Oficer 
might be deemed irregular or defective. 
On the other hand, the case is more ana- 
.logous to the decisions in Mujib-un-nissa v. 
Abdur Rahim (29); Jumbu Parshad v. 
Muhammad Nawab Aftab Ali Khan (30) 
‘and Bharat Indu v, Mohammad 
Hamid Ali Khan (3x). The provisions of 
the Indian Registration Act with which 
we ate here concerned were very carefully 
_ designed to prevent forgeries and the pro- 
curement of deeds by fraud or undue in- 
fluence, and, though it may seems omewhat 
technical to insist upon exact compliance 
with these provisions, it is necessary so to 
do; for, in the words of Lord. Philimore, 
it is the duty of the Courts in India not to 
allow the imperative provisions of the Act 
to be defeated, when ilc cve object of the 
, Act is to make it difficult ior persons to 
Commit frauds by means of registration 
under statutory provisions. We must, con- 
sequently, decline to adopt a construction 
of the sections which would render a per- 
. ton liable to be bound by a document which, 
even if it be assumed to have been executed 
. by him, has been registered at the instance 
oi a co-executant, though be himself never 
appeared before the Registering Officer and 
admitted execution thereof, In the case 
before us, we are concerned with a public 
Corporation which is authorised by Statute to 


(29) 28 1. A. 15; 23 A. 233; 5 C. W. N. 177; 11 
Ge ` J- 58; 3 Bom. I. R. 114; 7 Sar. P. C. J. 829 


(30) 28 Ind. Cas. 422; 42 I. A. 22; 37 A. 49; - 96 


21 C. L. J. 218; 19 C. W. N. 282; 13 A. L. J. 129; 
17 M. L. T. 148; 2 L. W. 277; 28 M. L. J. 577; 
, 17 Bom. L. R. 413; (1015) M. W. N. 592 (P. C.). 
(31) 58 Ind. Cas. 386; 47 I. A. 177; 18 A. In 
Je 717: 39 M. L. J. 41; (1920) M. W. N. 413; 28 
"AL Ie T. 98; 42 A. 487; 25 C. W. N. 73; 22 Bom, 
le. R. 1362; 47 C. 73; 22 Bom. L. R. 1362; rat, 
Woga U. P. ka R, (P. C) 179 (P. Q). 
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execute contracts in a mauner specifically 
prescribed by th» Statute; there mast clearly 
be strict complianc2 with these provisions? 
Chairman, South Barrackpore v. Amalya Nath 


Chatterjee (1); Mathura Mohan Saha v. 
Ramkumar Saha (2). It cannot be dis- 


puted that where, by the constitution of 
a Coporation, any special mode of execution 
of its deeds is prescribed, or any particu- 
lar formality is required te be observed in 
affixing the corporate seal, every deed of 
the Corporation must, in order to be com- 
pletely binding, be executed in the mauner 
or with every formality so prescribed: 
Clarke v. Imperial Gas Light & Coke Co. 
(32); Earnest v. Nichalls (33), D'Arcy v. 
Tamar, Kit Hill and Callington Ry. (34). In 
‘the present case, if the deed ba treated as 
one executed by the Chairman alone, the 
plaintiff is met by section 37 of the Bangal 
Municipal Act which ordains that ‘ such 
contgact shall not be binding on the Commis- 
Sioners;" this clearly does not mean ‘ shall 
be voidable at the instauce of the Com- 
missioners’ or ''shall be binding on the 
Commissioners unless repudiated by them.” 
No question also arises here as to ratifica- 
tion or acquiescence by a Corporation, or 
as to the position created by the considera- 
tion moving from the Corporation: Bourn- 
mouth Commissioners v. Watts (35); Brooks 
v. Torquay Corporation (36); PFishmongsrs, 
Co. v. Robertson (37); Australian Royal Mail 


Steam Navigation Co. v. Marzztt: 
(38). What happened then in substance 
was that the Indenture was duly 


presented for registration, but the regis- 
tration was not completed, inasmuch as all 
the executants did not appear and admit 
execution before the Registering Odicer, so as 
to enable him to register the document wita 


“régard to all of them, We are not called 


(32) (1832) 4 B. & Ad. 315;1 N. & M. 206; 
2 Il. J. (ws. 8.) K. B. 30; 110 H. R. 473. 

(33) (1857) 6 E. L. C. 401; 108 R. R. 175; 3 Jur. 
(3. S.) 919; © W.R. 24; IO E.R. 401; 108 R.R. 175, 

GA (1867) 2 Ex. 159; 4 H. & €. 403; 36 L. J. 
Ex. 37; 21 Jur. (N. S.) 548; 13 L. T. 620; 14 W. R. 


2. 
(35) (1884) 14 Q. B. D. 87; 54 L. J. Q. B. 93; 
51 [, T. 823; 33 W. R. 280; 49 J. P. 102. 

(30) (1902) 1 K. B. 601; 71 L. J. K. B. rog; 
85 L. T. 785; 66 J. P. 293; 18 T. L. R. 139. 

(37) (1843) 5 Man. & Gr. 131; 63 R. R. 242; 6 
Scott (N. R.) 56; 12 L. J.C. P. 185; 134 E. R. 510. 

(38) (1355) ri Ex. 228; 105 R. R. 505; 3 
Com. Lr. R. 1179; 24 Ln J. Ex. 2733 156 E. R. 814, 
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upon to consider whether, in view of the 
decisicn of the Judicial Committee in Sah 
Mukhun Lall Panday v. Sah Koondun Lal 
(25) and of this Court in Luckht Narain 
Khetiry v. Satcowrie Pyne (22); it may not 
be still open to the’ plaintif to take back 
the Indenture to the Registration Office and 
get the registration completed in. respect 
of the executants other than Capt. Gourlay. 
It is sufficient for the purposes of this liti- 
 gation to hold that, at its commencement, 
the title of the plaintiff had not been perfect- 
ed by a deed executed and registered in 
accordance "with statutory requirements. 

The. result is, that this appeal must be 
allowed, the decree of ‘the Subordinate 
Judge’ set aside and the suit dismissed. 
"Bach party will pay his own costs in 
all.the Courts. . l Ka 
. B. N. Appeal allowed. 
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fer x Mr. Justice Ryves. 
: RAM GOPAL—DEFENDANT—APPÉLLANT 
00, 07 0 5 7 DESUS. ` 
‘Thakur BAKHTAWAR SINGH AND 
ANOTHER-—PLAINTIFFS— RESPONDENTS. 
‘Transfer of Property Act (I Vof 1882), s. 55 (1) 
(g,. liability under, . avoidance — of — Contract 
Act {IX of 1872), s. 69— Encumbrance, payment 
of, by vendee— Re-imbursement ‘by vendor— Deed, 
interpretaiton-of. "rie: l 
Whereit is theintention.of the:vendor to contract 
himself out of the legal liabilities under section 55 
(zr) (e) ofthe Transfer of Property Act, the words 


= ” 


must bé apt. [p. 803; col: 2.] 


ere the vendor intends-tq sell and the vendee 
intends (te buy. à. property. different from what, 


as ‘a,matter:of fact is sold, and, bought, for instance . 


where the;ytudor has no knowledge that the proper- 


ty is encumbered bit it’turns out to be’so-and the .- 


vendee has „to pay off the encumbrance which 


Sught' to-have been paid off by the vendor, the latter — 


is liable to ré-pay'under section 69 of the Contract 
"Act.- (p.Sod; col tpe -e to, 
> \Nathu ‘Khan vy Thakur. Burtonath Singh, 66 
Ind. Cas.-107; 20° A: L. J. 30%; 42 M. L. .J. 444; 
35€ Li Je 417; 26 C. We N. 514;-24 Bom. L. R. 
571;.15 L. W. 635; (1922) M. W. N. 323; (1922) A. I. 
‘Ry (P. Q) 776 (P. C); relied on. m l 
In trying to: get.at the intention of the parties 
“when a deed:is executed, what happens subsequent- 
ly must not be looked- to and nothing ex post facto 
‘must bé taken intó account in interpreting it. 
[p: 803,7c0l, 2.]. SEMEL aor 
^ Second appeal from the District Judge, 
‘Bareilly, dated’ the 26th Februdry 1921; ` 
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Mr. Iqbal Ahmad, for the Appellant. 3 
‘Mr. P. L. Banerji, for the Respondents. 
JUDGMENT.—Second fppeals Nos. 529 

and 852 of Ig21 are connected and 

may be disposed of in one judg- 
ment. The point, raised in these appeals 
is a very nice one and -has been ar- 
gued on both sides with much ability. The 
property in suit originally belonged to 

Muhammad Ishaq and others who mort- 

gaged it to Muhammad Ghaus Khan usu- 

fructuarily in return for a loan of Rs. 15,600. 

On the 28th of July 1886 Muhammad Ghaus 

Khan made a sub-mortgage of his mort- 

gagee right in favour of Sukhdeo Prasad 

for Rs. 8,000 and on the 29th of August 

1886 he executed-a deed of further charge 

in favour of Sukhdeo Prasad fer Rs. 400. 

In 1908 some of the heirs of Muhammad 

.Gháus Khan sold their shares, which -cor- 

‘responded to 218 sehams out of 288 sehams 

of the mortgagee rights, for Rs. 11,808 to 

Ram Gopal. On the Oh of March 1913 

Ram Gopal sold these rights to Lakhàn 

Singh and Ram Kishun Das in equal shares. 

On the 23rd of September 1914 Ram Kishan 

Das sold his half to Lakhan Singh. On 

the 13th of July 1916 the remaining heirs 

of Mubammad Ghaus Khan sold the residue 
of these shares to Lakhan Singh who thus 
became entitled to the whole of the mort- 
gagee rights. In 1916 Bankey Lal, one af 

the original mortgagors, deposited Rs. 15,600 

in Court pnder the provisions cf section 83, 

Transter of Property Act. This sum was 

claimed by both.Sukhdeo Prasad and 

‘Lakhan Singh. On the 20th May 1916 

'the Court ordered redemption in Bankey 

Lal’s favour and directed: Sukhdeo Prasad 

and Lakhan Singh to.bring a separate suit 

to determine their rights in the money. 'Con- 
segúently, Lakhan Singh filed a suit against 

Sukhdeo -Prasad’s heirs, he having died, 

claiming that he was entitled:to the whole 

of this Rs. 15,600, and in that suit ber ifn- 
pleaded Ram Gopal.and Ram Kishan Das. 

Ultimately, on appeal; the-High Court held 

„on the 15th of July 1919 that the heirs of 

Sukhdeo Presad were entitled to Rs. 8,000 

plus Rs. 2,020 on the. document of the 29th 

of August 1886 and that Lakhan Singh was 

"entitled to ‘the remainder. ‘The suit out 

of which Second Appeal No. 529 arises was 

brought by the. heirs of Lakhan Singh 
against Ram Gopal.and the suit out of 
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"which Second Appeal No. 852 arises .was 


brought by the deirs of Lakhan Singh 


` against Ram Kishan Das, claiming to recover 


in equal shares Rs. 2,020-which they had 
io pay as damages, from their vendors. 


' The pleadings on both sides are not very 
. easy .to understand but both Courts have 


decreed the suit for somewhat different 


"reasons. However, the matter has now been 


; put before us very clearly and the point at 


issue is really a very simple one. Itis this. 


. Havetheappellants contracted themselves 


out .of their legal liabilities under 


- section 55 of the Transfer of Property Act? 


It.has been found that Ram Gopal had 


. no. knowledge. whatever of the: document 


of the 29th of August 1886 creating a fur- 
ther charge of Rs. 400. It is also found 


| that Ram Kishan Das and Lakhan Singh 


were also entirelyignorant of it; that they 


. had searched the registers but not unnatu- 


H 


rally had not gone back more that 12 years 
which was required by law as then settled 
in this Province. The appellant relies on 


the covenants in the deed of sale of the 11th 


. property. and mentions two previous en-. 


of March I913. In that deed Ram Gopal 
begius by setting out the history of the 


.cumbrances. He makes no mention what- 
ever of the encumbrances created on the 
29th of. August 1886. He then goes on 
to say that, “I sell the aforesaid mortgagee 
rights purchased by me with all the rights 
and powers relating to redemption which I 
.have and of which I am up to this time in 


. possession and enjoyment.without the par- 
| tition and interference on the part of any 


one else." 


"Ston (thereof). 


. in, respect, of Ehe, , said 


. He goes on to say: 


He. goes on to say that, having 
received the consideration money, “I have 
like myself made the vendees absolute owners 
„of the hagqiat. sold. and put them in posses- 
Now after the execution 
,of this’ sale-deed, all the rights and powers 
zemindari, haggiat 
mottgaged, held. as. mortgagee, which I pos- 
Sess, have been transferred to the vendees."' 
SEP in füture any co- 


_sharer or partner,turns up and brings a 


claim for ‘establishment | ‘of his right and 


. if. by any, act the whole or part of the 


amount Qté. to the vendees be destroyed or 
be not realized, “the “vendees, are at liberty 


.to recover. that. anuch Amount due to them - 


, with, damages. ‘and. costs from the person 
end property. 9t. EE description belong- 


- 
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ing to me, the vendor.” This clearly 
means that if the vendees are unable to 
realize their mortgage-money owing to any 
act of the vend or, to that extent his person 
and property will be held liable to make 
good. He goes on to say: ‘TI shall not 
deviate from the same and my mortgagee 
rights are free from all sorts of debts and 
encumbrances up to this time. If any:en- 
cumbrance created by me be found, I. shall 
be charged with the offence of cheating. 4 

Itis argued by Mr. Iqbal Ahmad that 
this covenant takes the vendor out of 
section 55 of the Transfer of Property Act, 
because, he says,.he is very careful to state 
that he is only selling what he bought and 
only guaranteeing that there are no en- 
cumbrances on that property created by 
him. It is not very easy to arrive with 
absolute certainty at the proper. interpre- 
tation*of the. deed. My learned brother 
has some doubt as to whether the conten- 
tion raised by Mr, Iqbal Ahmad has not 
been made good. . It seems to me, however, 
that intrying to get at the intention of the. 
parties when this deed was executed, . we 
must not look at what happened subsequent- 
ly and that nothing ex post facto must be 
taken into account in interpreting it. Now, 
it seemsto me quite clear-that neither the 


vendor nor the vendee had the sligtitest ` 
. idea that there was any other prior.encum- 


brance on this property. ‘That being so, it 
seems to me that they were not contemplat- 
ing any such coritingency as subsequently 
occurred, and that section 55 of the Transfer 


of Property Act was not in the contempla- 


tion of any body «t that time. Buat if it 
was their intention to contract out of the 
Act, it seems to me that the -wotis they 
have used have failed to effect that object. 
As was held in a case before the House of 
Lords, where such is the intention, the 
words used must be apt. Here it 
seems to me that, more particularly in . 


the passage where the the vendor -states 


that his mottgagee rights were free from 
all sorts of debts and encumbrances, up to 
that time he was to the best of his knowledge 
guaranteeing that state of things to .the 


' vendees, but in any caseit seems to me that 


even if this, sentence does not bear that in- 
terpretation, the deed, read a: a whole, fails 


- to convince us that the vendor has in fact 
. contracted himself out of section 55 of thg 
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‘Act, Quite apart from the deed, however, 
it seems to me that the caseis really simple. 
The vendor intended to sell and the veadee 
intended to buy a thingdifferent from what, 

“asa matter of fact, was sold and bought; 
ünder section 55 (1) (g) it was the duty 
of the vendor to pay off all encumbrances 
unl.ss the vendee had agreed to do so. As 
a matter of fact, an encumbrauce which 
ought to have been paid off by the vendor 
under section 55 of the Transfer of Property 
Act was paid off by the vendee and under 
the provisions of section 69 of the Contract 
Act the vendor would be liable to re-pay. 
This view would seem to bein accordance 
with the decision of their Lordships of the 
Privy Councilin the case of Nathu Khan v. 

‘Thakur Burionath Singh (x) We might 
also refer to-the case of Manishanker v. 
Ramkrishna. Nathabhai (2) and to the case 
of Muntr-un-mssa v. Akbar Khan (4). 

"Although the facts are slightly different 
in Appeal No. 652, we do nut think that there 
is' really any difference in the point of law 

“and; in our opinion, therefore, both appeals 
must be dismissed with costs including in 

‘this Court fees on the higher scale. 
N.K. > Appeals dismissed. 

. (1i) 66 Iud; Cas. 107; 20 A. L. J. 301; 42 M. 

des Jo 444135 C L. J. 417; 206 C. W. N. 514; 24 
Bom, L. R. 571; 15 Le W. 635; (1922) M. W. N. 
323; (1922) A. I. R. (P. C.) 176 (P. C). 

(2) 6 Bom. IL. R. -832. ' 

É e 30 A. 172; A. W. N. (1908) 71; 3 M. L. T. 

374 / 5 A. Le J. 243. 
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PATNA HIGH COURT, 
AFPzal, FROM APPELLAZE DECRE: No. 107 
e OF 1920. 
e . May 12, 1922. 
Preseni --—Mr. Justice Coutts and 
Mr. Justice Dass. 
HARI PRASAD CHOWDHURY-— 
DEFENDANT—APPELLANT 
bec VEFSUS 
. HARIHAR PRASAD CHOWDHURY 

AND OTHERS—PLAINTIFFS— RESPONDENTS, 

Vendor and purchaser— Consideration for sale— 
Burden of proof— Unpaid vendor's lien—Right to 
‘yelain possession—Mesne profits. 
‘. Where a vendor who has executed a sale-deed 


-alleges that consideration for the sale did not pass - ho 
, the decisionol the learned Judge in the Court 


.íhe burden is on him to prove his allegation and 

, not on the purchaser to prove that consideration 

‘passed. [p. 805, col 1.] 

- An unpaid vendor's lien does not entitle him 

cto retain possession of the property sold, and he is, 

Rerefore, liable for mesne profits to the purchaser 
: * 
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if he retains possession after the date -of the sale, 


[p. 805, col. r.] 
Yella Krishnamma v. Kotipalle Mali, 56 Ind. 
Cas. 530; 43 M. 7125 38 M. L. J. 467; 1t L. W. 
553; (1920) M. W. N. 380; 28 M. L. T. 88, relied on. 
Appeal. 
Mr. Sunder Lal, for the Aprellant. 
Mr. Kai T. N. Sahay, for the Respondents. 
JUDGMENT. ; 
|. Das, J.— This appeal arises out of a suit 
instituted by the respondents against the 
appellants for an order directing the defend- 
ant to deliver the registered sale deed, 
dated the 20th May r916, to the plaintiffs, 
oi in the alternative for a  mortgage-decree 
against the defendant for a certain ‘sum of 
money. The plaintiffs! case is that the 


defendant executed: a mortgage-deed in 


their favour for Rs. 400, on the 7th October 
1915 and that thereafter, that is to say, 
on the 2nd February 1916 and the 22nd 


February 1916, the defendant borrowed two 


other sums from the plaintiffs. Accord- 
ing to them, on the 20th of May 1916, the 
defendant sold to them two of the prop- 
erties out of the four mortgaged to ‘them 
for Rs. 700. They assert in the  plaint 
that they offered to pay to the defendant 
the sum of Rs, 186-8-0 and asked the de- 
fendant to deliver the sale-deed to thein but 
that the defendant refused to deliver the 
same to them. The defendant's case in 
the written statement was that the entire 
transaction upon which the plaintiffs rely 
was fraudulent and that he never borrowed 
any sum of money from tbeplaintiffs and 
that, although he executed the mortgage- 
deed in favour of the plaintiffs and also 
the sale-deed dated the 20th May 1916, 
there was no consideration at ali ior eitker 
of these transactions. 

Tte Court of fitst instance came to the 


l conclusion that tke defendant took a loan 


of Rs. 200 from the plaintiffs. He accord- 
ingly gave the plaintiffs a money-decree 
for Rs. 200. On appeal the learned 
Judge in the Court Lelow has reversed 


this decision of the Court of first instance 


and has decreed the plaintiffs’ suit in its 
entirety. It is argued before us by Mr, 
Sunder Lal on behalf of the appellant that 


below 1s erroneous. 

The first point is whether the decision of 
thelearned Judge on the question of the 
passing,of consideration is good in law, The 
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lea?zned Subordinate Judge in the Court 
below pointed out that the Court ef first in- 
Stance dealt with the case as if the ons 
was on the plaintiffs to establish that 
. there was a consideration in respect of the 
transactions. The learned Subordinate Judge 
was right in pointing out that the defend- 
ant having admitted, the execution of the 
document it was íor him to establish 
that consideration did not pass. Mr. Sunder 
Lal on behalf of the appellants has urged 
before us that the defendant did adduce 
evidence in the Court below. He undoubt- 
edly did adduce evidence but then the 
Court of first instance entirely disbelieved 
this evidence. In my opinion the 
learned Subordinafe Judge is right in 
his decision that the burden was upon the 
defendant to establish that considera- 
tion did not pass. As regards his finding 
that that burden has not been discharged, 
that is a finding of fact, which is binding on 
üs in second appeal. 
. It was then urged before us that the Court 
below erred in giving a decree for mesne 
profits to the plaintiffs. Mr. Sunder Lal 
urges before us that the sum due to bim 
was Rs.r86-8-o and that the plaintiff on his 
ownadmissiontenderedthesttm of Rs. 103-13. 
He maintains, therefore, thatas he had a lien 
on the property for the unpaid purchase- 
money he ought not to be liable for mesne 
profits. The question is not free from 
difficulty. There is a decision of the Mad- 
ras High Court in Yella Krishnamma v. 
Kotipalle Mali (I) which decides that the 
lien does not entitle the. vendor to retain 
possession of the property. Mr. Sunder 
Lal has not given us any authority which 
holds the contrary. In my opinion the point 
urged by Mr, Sunder Lal fails. 

I would accordingly dismiss this appeal 
with costs. 

Coutts, J.—I agree. 

Z. K. 


. (Y) 56 Ind. Cas. 530; 43 M, 712; 38 M. L. J. 
467; Ir L. W. 563; (1920) M. W. N. 380; 28 M, L. 


Appeal dismissed. ' 
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ALLAHABAD HIGH COURT. 
LETTERS PATENT APPFAT, No. 38 OF 1921, 


July 7, 1922. 
Present -—Sirt Grimwood Meats, Er. and 


Mr. Justice Pirgott. ; 
Dr. SADIQ ALI—APPELLANT 
VEYSUS 


ANWAR ALI AND OTHERS—~RESPONDENTS, 

Letters Patent (AU), cl. to—* Judgment,” 
meaning of— Test — Civil Procedure Code (Act V 
of 1908), O. XXII, v. 9, OL XLII, v. 1— 
Order refusing to set aside abatement of appeal. — 
Letters Patent Appeal, if competent — Limitation 
Act (I X of 1908), s. 5, application of— Admission 
of application after limitation Delay due to unfore- 
seen  circumslances—Sufficient | cause— Practice — 
Letters Patent Appeal — Interference wtth decision. 
of single Judge. 

In construing the word ‘judgment in danse ro 
of the Letters Patent which were prepared in Eng- 
land and use the phraseology of the English Courts, 
it is impossible to give it the restricted meaning 
of the word “ judgment " as defined in the Code 
of Civil Procedure. As used in England it is wide 
enough to include the definitions of decree, judg- 
ment and order in that Code. — [p. 806, col. 2.] 

Wall v. Howard, 17 A. 438 at p. 442; A. W. N. 
(1895) 89; 8 Ind. Dec. (N. 8.) 603, relied on. 

In deciding whether a certain adjudication is 
a judgment within the meaning of clause ro of the 
‘Letters Patent, the test seems to be not what is its 
form but what is its effect in the suit or proceeding 
in which it is made. If its effect, whatever its 
form may be and whatever may be the nature of 
the application on which it is made, is to put an end 
to the suit or proceeding su far as the Court before 
which the suit or proceeding is pending is concerned 
or if its effect, if it is not complied with, is to put 
an end to the suit or proceeding. the adjudication 
is & judgment within the meaning of the clause. 
An adjudication on an application wHich is nothing 
more than a step towards obtaining a final adjudi- 
cation in the suit is not a judgment within the mean- 
ing of the Lettezs Patent, but final orders, preli- 
munary and interlocutory judgments are. [p. 806, 
col. 1; p. 807, col. 1.] 

Tuljaram Row v. Alagappa Chettlay, & Ind. 
Ces. 340; 35 M. 1; (1910) M. W. N. 697; 8M. I. 7, - 
45 ; 21 M. L. J. 1, reliedon. 

An order of a single Judge determining whether 
thé abatement of an appeal should bê set aside 
or not is a judgment within tbe meaning of clause 10 
of the Letters Patent, Lecause it settles finally 
the rights of parties. [p. 807, col. 1.] 

In the Allahabad High Court there has grown 
up a practice of regarding those matters which 
are mentioned in O, XLII, r. 1 of the Civil Proce- ` 
dure Code as being generally appealable from a 
single Judge of the Court to a Bench. [p. 808, 


. Col. I.) 


During the pendency of an appeal before 
a single Judge of the High Court, the respond. 
ent died. The aopellant, who was a Govern. 
ment servant living in the Moffassi sent the 
necessary papers by registered post, to enable 
his consent to make au application for bringing 
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the, representatives of the " deceased on the 
record, The papers were sent and reached ‘their 
destination in ‘good time but as the Counsel 
was notin station, the registered packet was kept 
by the Post!.Office Authorities and was delivered to 
the Counselor thevery lastday allowed for making 
the application. The Counsel was, at that time 
engaged in his work iu the Courts and not knowing 
from whom the packet came, and. not wishing to 
distract bis attention from his cases.then in pro- 
gress, put it aside “and only opened it after the 
rising of the Courts. The Counsel made the applica- 
tion on the next day and asked for the abatement 
of the appeal to be'set aside. This was refused. 
On a Letters Patent Appeal: 

Held, setting aside the abatement, that the 
absence of his Counsel from the station, the fact 
that there would be no one carrying on the latter’s 
"business in his absence with authority to open 
his letters, the fact the Post Office would hold up 
the registered letter until the Counsel's return, 
were matters which could not have been known 
to the appellant and he ought not to be penalised 
for them. [p. 809, col. 2.] 

A Bench of the High Court should be very 
careful in not interfering with the discretion of a 
Judge sitting alone. If there are materials upon 
which a judicial discretion has been exegcised a 
Bench must pause before reversing that decision 
when the matter rests on discretion. But there 
may be cases in which one may feel that the Judge 
has not sufficiently considered tbe rather special 
circumstances and in that way it might be right 
and proper to allow an appeal. [p. 808, col. 1] 

Letters Patent Appeal agaiust an order of 
Mr. Justice Tudball,dated the 29th April 
1921,in Second Appeal No. 1371 of 1919. 

Mr. K, N. Katju, for the Appellant. . 
. Messrs. Iqbal Ahmad and S. B. Jokri, 


for the Respondents. 

JUDGMENT.—On the 27th of October 
1019 Sadiq Ali filed three second appeals in 
this Court making Abdul Bagi Khan and 
Anwar Ali: respondents. Abdul Bagi Khan 
died on the 30th of June’ 1920—when the 
Court re-opened on- January 3rd, 92x Sadiq 
‘Ali had ‘that’ day, "and that day 
only, upon which to take steps to 
get the heirs of Abdul Baqi . Khan 
put on the record. Nothing was done on 
that day and thereupon the appeal auto- 
matically abated: On January 4th, 1927, 
àn -application was made that the Court 
stiguld , seb aside, the abatement. That 
-imatter was heard by Mr. Jutice Tudball, 
who subsequently declined to set aside the 
order: atid thé parties come up herein appeal. 
The first. point which has been taken 
up, by Mr. Iqbal Ahmad is that no appeal 
lies. from. the, decision of Mr.. Justice 
'Tudbell,. and wé- propose. to. consider this 
matter fist, because, if Mr, Igbal Ahmad 
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Patent the use of the word 


21. T1922 
isright we cannot enquire into the merits, 
of the case and see if Sadiq Ali in: his: 
application to Mr. Justice Tudball alleged: 
and proved: that he was prevented by any 
sufficient cause from continuing his suit. 
Whether an appeallies from the decision’ 
of Mr. Justice Tudball must depend upon the 
proper construction of section Io of the: 
Letters Patent, and the word upon which 
the whole matter hingesis the word '' judg- 
meat.” The material passage of section 
TO is as follows: “An appeal shall lie to the 
said High Court from the judgment of one 
Judge of the said’ High Court.” “Now 
ought judgment in that passage to be given 
the very narrow interpretation of a decision 
obtained in an action, or ought it to 
include those- matters of judicial decision 
which are commonly spoken of as' orders? 
This question has arisen in other cases 
‘and, as far back as 1895, this Court thought 
that the right construction of section 10 
of the Letters Patent was that the word 
judgment included all those' types of deci- 
sion which are to be found in section ro 
of the Judicature: Act of 1875.' It may 
just be well to state what they are. 
Section 12^ of the Judicature Act was 
providing for | appeals to the Court 
of Appeals and separating them into 
final and interlocutory appeals and'it'de- 
fined those matters as “ orders," '' decrees" 
or judgments." If we are prepared to 
follow Mr. Justice Burkitt in his construction 
of section 10, it would follow that this 
appeal to us is enterteinable by us. Mr. 
Justice Burkitt in the case of Wav, Heward 
(x! observed: “In construing the word 'judg- 
ment’ in section 10 of our Letters Patert 
which were prepared in-Englend end use 
the phraseology of the English Ccurtss 
it is impossible to give to it the resiiicted 
meaning of the word ‘judgment’ es de: 
fined in the Code of Civil Procedure.. £s 
used in England, it is wide enough to embrece 
the definitions of decree, judgment and order 
in that; Code.” - "Thé learned: Judge then 
points ott that in section 10 ‘of the ‘Letteis 
“sentence” 
or “order " in the exception 2s to criminal 
matters is significant, and by that he no 
doubtintends to convey that in his opinion 
the word ' judgment " will have tke wider 


t). 27 A. 438 at p. 442; A. W. N. (1893) 8; 8 
Ind. Dec, Ia, $) 603. | 
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significance including orders. and decrees, 
There is just. a passage in the case of 
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Tuljaram Row v. -Alagappa Chettiar. 
(2..which may “help. to throw light 
on this matter. "The question in that. 


case was whether an order ofa Single Judge 


on the Original Side, whereby he refused to 
frame an issue asked for by one of. the 
parties, was an order from which an appeal 


could be had. The Chief - Justice, at page. 


7* of the report, says as follows :— 
< The test seems to me to be not what 
is the form of the adjudication but what is 


its effect in the suit or proceeding in which | 


itis made. If its-effect, whatever its form 
may be, and whatever may be the ieee 
of the application on.which it is made, 

to. put an end to the suit or an 
so.far as the Court before which the 
guit or proceeding is pending is concerned, 

or if its effect, if it is not complied 
with, is to.put an end to the suit or pro- 
ceeding, I think the adjudication is a judg- 
ment within the meaning of the clause. An 
adjudication on an application which is no- 
thing more.than a step towards obtaining 
a final.adjudication in the suit is not, in 
‘my opinion, a judgment within the meaning 
of.the. Letters Patent," In the separate 
judgment of Mr. Justice Krishnaswami 
Ayyar. will be found collected in useful 
form.a number of authorities in which 
the .word judgment is discussed and 
the decision to which he ultimately 
came was that, whilst the word “judgment” 
covered, of course, final orders, it also covered 
preliminary and interlocutory judgments 
but not preliminary or-interlocutory orders. 
That was in strict consonance with the 
opinion of the Chief Justice and is an under- 
'standable interpretation of the word. 

The question for our decision, therefore, 
involves are-examnation of the factsin order 
to:see what was the result of Mr. justice 
'"udballs order. Did it purport to put an 
end. to.and determine the rights bet- 

ween the parties on a matter in contest 
“between them ? .Ifit did, it was most clearly 
au order, and on the interpretation given by 
Mr. Justice Burkitt of section 10 of “the Let- 
ters Patent, it was also a judgment. When 
the application was made before Mr. Justice 
(2) §8:Ind. Cas 340; 35 M. 1; (1910) M. W. N 
697; 8 M, L. T. 453; 2r Ma Ta Jenn SR 
v Page of: “35 Mig Beds. ee, F, 
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Tudball, Sadiq Ali: us asking idt. in view, 
of certain circumstances, an appeal, which 
had in fact abated and was dead, should be- 
revived and that Sadiq Ali should be remit-. 
ted back to the position in which-he stood; 
before the expiration of. the 3rd of. January. 

Mr. Justice Tudball had to take into: con-, 
sideration all the facts of the matter as they 
were presented to him, and,had to determine, 
whether Sadiq Ali had, to his satisfaction, 
showed that he was prevented by some suffi-. 
cient cause from continuing the suit. When 
he made this order, that order, unless an 
appeal was given by section I0, was a final 
order determining once and for all that 
Sadiq Ali could or could-not have the. 
abatement set aside. It was a judicial, 
act, and an act which did settle once and 
for all, if unappealable, the rights: of the 
parties. Judged by the test of the case 
of Wall v. Howard (1) and by the. Madras 
case reported as Tuljaram .Row v. 
Alagappa Chettiar (2), to which- refer- 
ence has been made, this decision of 
Mr. Justice Tudball was. a judgment 
within the meaning of section ro of the 
Letters "Patent. 

In 1906 there came up on appeal to the 
Chief Justice and Mr. Justice. Banerji 
au appeal from a Single Judge, who had rez 
fused to extend the time for the admis- 
sion of an appeal, an application having 
been made to them for that purpose under 
section 5 of the Indian Limitation Act 
of 1877. The analogy between that case 
and this one under consideration is extra- 
ordinarily close. The applicant in the case 
of Kura Mal v. Ram Nath (3) had put all his 
facis before a Single Judge of this Court 
and had urged that. in the circumstances, 
he ought to be given the benefit of. section 
5 eof the Indian Limitation Act® In the 
present case under consideration Sadiq: Ali 
urged upon Mr. Justice Tudball that there 
were circumstances which. shoüld , entitle 
him to have the advantage of the provision 
in O. XXII, r. 9 (74), wherepy in certain 
crcümstances the abatement is set aside, 
Both were really asking the same kind: of 
relief. The Chief. Justice and Mr. Justice 
Banerji went at onceintothe merits.of the 
case and the Counsel for the respondent did 
not take the point that this was an order of 


6). 28: A, 414: 3. A. L. 5 218; A. W. N. (19:6) 


NOE NAE 
o 
= 


eium dba d uy iu 


nar a —— a — -— e 0 LM 


858 
SADIQ ALI V, ANWAR ALI; 


a Single Judge unappealable to tke Ferch, 

nor did that point occur to the learred Chief 

Justice or Mr. Justice Banerji. We 21e 
sure that they would not have accepted 

and listened to the appeal unless it was 

a matter of common practice io admit ap- 
plications which were of a character wider 

than those proceedings which can te strictly 

defined by the use of the word ‘judgment.’ 

Weare of opinios that, as a general working 
rule, there has grown up in this Court a 

practice of regarding those matteis which 
are mentioned in O. XLIII, r. 1 of the Code 

of Civil Procedure as being generally ap- 
pealable from a Single Judge of this Court 
toa Bench. In O. XLIII, r. (E) an. order 

under r. 9 of O.- XXII refusing to set 

aside the abatement or dismissal of 2 suit 
is mentioned specifically as one frcm which 
an appeal shall lie. ‘Therefore, íEc1e is ro 
doubt that there can te an appeal to this 
Court from the order of, for insjence, 
a District Judge, and ikat metier cen te 
heard and deteimired Ey a Perch ci ilis 
Court. It is strange, if there is peimissicn 
to appeal, es undoubtedly tkeie is, Dm 
the lower Appellate Court to this Cer, 
that there should not elso Le tke 1igkt cf 
appeal, not merely in a suit, but wken ike 
question arises in a Court of Arfeel. It 
has been argued that tke very lest ivle 
of O. XXII makes it right and picper 
for us to read O. XLIII, r. i (A) as in- 
cluding not merely a suit but also an ap reel. 
Taking the whole of the circumstenccs ic- 
gether, we are of opinion that it bas teen tke 
practice of this Court to read tke wcid 
judgment in section 10 of the, Letters 
Patent as having a meaning which cer- 
tainly covers an order in a case of this 
kind and the preliminary objection, Lee: 
' fore, fails? 

We now have to consider what are the 
inerits of the case and the first observaticn 
which we wish to make is this, we consider 
a Bench should be very careíulin not inter- 
fering with tke discretion of a Judge sittirg 
alone. If there are materials upon which 
a judicial discretion kes keen exercised, 
a Bench must pause before reveisirg itat 
decision when the matter rests, zs we have 
said, on discretion. Ect ilcie nes Le cescs 
in which oue may feel that the Judge hes 
not suffüciently considercd ike rather: ‘Te 
cial circumstances and in that way it might 
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be right and proper to allow en arredli. 
But we wish it to be understood that appeals 
against the discretion of a Sirgle Jrcge 
are appeals which will prove in practice 
to be very difficult of success. 

Now, without going through the whole 
of the facts the position can te summarised 
briefly. Sadiq Ali is a Sub-Assistant Sur- 
geon in Government employ at Cawnpore. 
The death of Abdul Bagi. Khan occurred 
on the 30th of Tune 1920 in the same com- 
pound as that in which Dr.Sadiq Ali was liv- 
ing. He explained to the Court that, although 
he knew some. steps would have to 
be taken consequent on the death of Abdul 
Baqi Khan, he thought the responsibility 
for taking those steps rested on the family 
of Abdul Bagi Khan, tut that at some time 
in November he was made acquainted with 
the true legal position. He came to Alleha- 
bad on the morning of the 22nd of December 
1920 and had, for the first time, an interview 
with Dr. Katju. By law he had time until 
January 3rd, and if he could have pre- 
sented his application by January 3rd 
it would have been accepied as of ccurse. 
A draft affidavit was prepared on thet day 
but there was a difficulty akout gettrg it 
sworn, end in fact for one reason or otter 
the necessary documents were not ready, 
or,at all events, were not transmitted to 
Dr. Katju untiltbe 24th of December frem 
Cawnpore to which place Dr. Sediq Ali hed 
returned. Those doctments were sent 
by registered letter to Dr. Katju properly 
addressed. They aresaid to have arrived at 
Allahabad on the 27th but were not delivered 
at Dr, Katju's house becauserthe Post Office 


. believed him to be, as was the fact, out of 


station, and, for some reason or other ihe, 
Post Office did not in fact deliver that letter, 
posted in Cawnpore on the24th of Decem- 
ber until about 1-15P.M. on the afternoon of 
the 3rd of January. Dr. Katju was at that 
moment engaged in his work in the Courts. 
This registered letter was one of several 
letters which were handed to him, end he 
not unnaturally not wishing to disturb 
his mind which was occupied by the cases 
which were then in progress, handed the 
letters over to his clerk and tke actual 
knowledge of the contents of Dr. Sadiq 
Ali’s letter did not ccme to his attention 
until after the rising of the Courts. Tt 
was then borne in ae Dr. Katju 
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that the application was beyond time, 
and though it was possible to ‘have 
gone to the private house of the Judge who 
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was taking applications that week, he tells 


us quite frankly that it did not occur to kim 
to do that and to ask that it might be marked 
as presented on that day. On the next 
day, January 4th, an applicatin was mede 
and the main facts which we have outlined 
were made before Mr. Justice Tudball. 
That learned Judge: was not ‘particularly 
satisfied with the first affidavit and asked 
for and was given further information. 
Ultimately, he refused to make the order 
which was prayed for after having heaid 
the matter debated on toth -siccs. He 
seems to have thought that Dr. Sadiq Ali 
was lacking in a satisfactory explenetion 
of what he had been doing throvghout ike 
period of six months which the law allowed 
him to make the application. 

We are impressed with two matters. 
The first is, that Dr. Sadiq Ali is in Govern- 
ment entploy—he isa Sub-Assistant Surgeon 
and it is no doubt a matter of some diffi- 
culty for him to get leave. Therefore, he is 
notin quite the same position as the ordinery 
man who is more or less master of his cwn 
time. He is not in the same position gs 
a man carrying on an independent Etsirecs. 
Thatis to say, he has to bein Cawnpore 
at certain definite times, end if he wenis 
leave he has got to make an eppliceticn 
for it. That, therefore,may ke regerded 
az one circumstance which, at all events, 
put some difficulties in ike wey of Dr. 
Sadiq Ali. 

The.other matter which appeals more 
sériously to usis this: There has been 
established in this country en  irstitu- 
tion known as the Post Cffice. 
You are invited to make certain pay- 
ments and to hand over letters to tke 
Post Office which they undertake to transmit 
with reasonable diligence to the addressees 
of those letters. We, therefore, feel thet 
when Dr. Sadiq Ali handed to the Post Office 
on the 24th of December a registered letter 
containing all the doctmenis neccssary 
for Dr. Katju to make the application, 
he had done all that was reasonable and 
proper in. the circumstances and that 
he was tight in assuming that that letter 
would reach Dr. Katju, in the ordinary 
cousre of things, within such time as to 
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enable Dr. Katju to make the application. 
It seems to us a very hard thing 
if we have to shut out these three 
appeals when Dr. Sadiq Ali would be 
able to say they were shut ont Ly this 
Court although he entrusted to the Govern- 
ment Department a duly addressed prepaid 
registered letter which, for one reason or the 
other, did not reach Dr. Katju till ten days 
after it had been so handed to the Post 
Office. We must not be misunderstood in 
this matter. We are not attaching any 
responsibility forthe delay whatever to the 
Post Office because it does appear that that . 
registered letter did get to Allahabad on 


the 27th and that, for reasons apparently 


known to the Post Office, they felt justified 
in holding up its delivery until the after- 
noon of the 3rd of January. The aksence 
of Dr. Katju from the station, the fact that 
there would be no one carrying on Dr. 
Katju’s business with authority to open 
letters, the fact that the Post Office would 
hold up this regisered letter until Dr. 
Katju's return, were matters which could 
not have been known to Dr. Sadiq Ali 
and for which, in our view, he ought not to 
be penalised. 

Thé result, therefore,is that we allow 
the appeal and we set aside the order of 
abatement. Abdul Sattar Khan and Mu- 
sammat Soghra have already been impleaded 
at the hearing of these appeals as the legal 
representatives of the deceased AEdul Pegi 
Khan. There is, therefore, no reason why 
they should not at once be brought on the 
record of the second appeals out of which 
these appeals arise as the legalrepresenta- 
tives of the deceased respondent, We order 
accordingly and direct that the said secerd 
appeals be set down for hearing as soon 
aş possible. Tke costs of this erprplica: 
tion and ofthe appeal before. Mr. Justice : 
Tudball will be cosis in the cause, that is © 
to say, the successful paity in the ‘eppeel 
will be given those costs. 
^ N.H, | Appeal allowed. 
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m "LAHORE: HIGH: COURT. 
E quas IVIL, APPEAL No. 1405 OF Tor 
July 28, 1922. 
Present. —Mzr. Justice Broadway -and 
Mr. Justice Brasher. 
: LACHHMAN : DAS—DEFENDANT— : 


APPELLANT 
VEYSUS 
NANAK CHAND—PLAINTIFF— 
; RESPONDENT. . 
Hindu Law- Joint family—Partition—Past 


Transactions, account of-—-Property purchased by 
member after preliminary decree—Presumption— 
Outstanding debts—Shares, declaration of. 

In a‘suit for partition between the members of a 
joint Hindu family, a Court should not, except in 


special circumstances, order an account to be taken, 


of past transactions. [p. 810, col, 2.] 

Any property: acquired by a member of a joint 
Hindu family with his own money, after the passing 
of a preliminary. decree, is not liable to partition, 
but when it is shown that he possessed ancestral 
funds, from which such property could beacquired, 
it lies on ‘him to show that these funds were not 
employed for the purpose. [p.8rir, cols. 1 & 2.] 

Where there are outstanding debts ans it is 
impossible to predicate how much will be ultimately 
realised, itis enough, in a suit for partition by a 
member of-a joint Hindu family, to give the plaint- 
iff a declaration that he is entitled to a particular 
ae S whatever may be recovered. [p. 811, 
Col, I. 

: First appeal from an order of the Sub- 
ordinate Judge,. Sialkot, dated the 31st 
January 1918. 

. Lala Moti Sagar, R.S., for the Appellant. 
Mr. Anant Ram, for the Respondent. 
JUDGMENT.—This appeal arises out of 

asuit for partition. brought by. Nanak 
Chand: against his brother Lachhman 
Das.: The -lower Court originally held 
that  Ralla Shah, the father of the 
parties, . had effected a partial  parti- 
tion of the family propert 7 and a prelimi- 
nary decree was passed decreeing the 
plaintiff's claim in - part. 

An apptal filed in this Court by the 
plaintiff was accepted on April 4th, 1917, 
and it was held that there had been no 
formal partition between the parties. The 
plaintiff. was given a preliminary decree 
for possession by partition of a half share 
of all the property, moveable andimmoveable, 
in possession of both the parties and 
of Ralla Shah at the time of his death. 
The lower Court, on January 3rst, 1918, 
passed a final decree giving the plaintiff 
possession of a half share in certain immove- 
ab'e property aud awardinz him Rs. 2,730 


jn cash, 
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From ‘this’ final Tag the present. Sec 
has been filed on. behalf of the -defendant. 
The list of the property of which the plain- 
tiff has been awarded o half.share is:a 
lengthy one, and 1 is not necessary to 
re-produce it here. It is sufficient to refer 
to the items which form the subject of 
dispute in “this appeal and. which ‘consti- 
tute but a small portion of the whole decree. 
Taking these in the order in which they 
have been dealt with by the appellant’s 
Counsel, the first is an area of on kanals 
13 marlas of land situated..at Gopipur 
which i is designated as I (a) in the judgment 
of the lower Court (page. 3r of the paper- 
book). This land was admittedly acquired 
by the .defendant before the death of 
his father. It is alleged that the 
defendant obtained the. money. with 
which he purchased this land from. his 
uncle Ganda Mal but Mr, Moti. Sagar 
concedes that there is no evidence.to con- 
nect the two transactions. We are, there- 
fore, unable to -hold that the lower Court 
has wrongly. held this land to be the joint 
property of the two brothers.. 

The next item consists of various sums 
of money received by the defendant 
for redemption of mortgages which amount 
to Rs. 1,105 and which is numbered III 
in the judgment of the lower Court (page 
33 of the paper-book). This money was 
admittedly received by the defendant 
after the death of his father.. The lower 
Court has held that the defendent is. lia- 
ble to pay half of this sum to the plaintiff 
because he has not succeeded in establish- - 
ing that the mortgage-money was originally 
advanced by him. The money, porate 
was received .by the defendant while he 
and the plaintiff were still joint, and we 


-donot think that it was necessary for him 


to account for it. In a partition suit the 
Court will not, except in special circum- 
stances, order an account to be taken ‘of 
past transactions: [vide Lakshman -v. 
Ramchandra (x) Konerrav v. Gurrav - (2) 
and Narayan v. Nathajt (3)]. 


For the same reason we consider that 
the plaintiff is not entitled to a share iu 
the next item which form; the, subject 
of this appeal, viz, Rs. r95 received by 

E. 1 B. 561; 1 Ind. Dec. (N. s) 372. 

."(2) 5-B. 589; 3 Ind. Dec. (N. 8.) 388. . | | 

- (3)28 B. 201; 5 Bom. Ly. R.9489. | 7 7 oo077* 
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the defendant oh account of the sale of 
property (numbered IV in the judgment 
of ‘the lower Court.) E 

The next contested item consists of 
certain moveable property amounting 
to Rs. 650 in value the details of which 
are ` given under head V in the lower 
Court's: judgment. "The defendant in his 
pleas distinctly admitted that these arti- 
cles were in his possession. One of these 
is amare, which is said to have died, but 
no evidence is forthcoming on this point. 
The order of the lower Court, so far.as this 
property is concerned, must, therefore, be 
upheld. 

The defendant admittedly holds securi- 
ties for outstanding debts amounting to 
Rs.4,000. The lower Court on this account 
has held the defendant liable to pay 
Rs. 2,000 to the plaintiff, but we agree with 
Mr. Moti Sagar that this part of the decree 
is: wrong. It is impossible to predicate 
how much will ultimately be realized by 
the defendant, and, so far as this part of 
. the claim is concerned, it is sufficient to give 
the plaintiff a declaration that he is entitl- 
ed to a half share of whatever may be re- 
covered. 
` There remains as the subject of dispute 
certain immoveable property in Gujran- 
wala, which was purchased by the defend- 
ant in 1916 and whichis referred to as 
11 (D) in the judgment of the lower Court. 
The défendant alleged that he had purchased 
this property partly with money re- 
ceived"às a present from his sons and partly 
with money borrowed from his son-in- 
law, Nihal Chand. He produced some evi- 
dence on this. point, which was dis- 
beleived by the lower Court. ‘This 
evidence is entirely oral, consisting of the 
statements of Devi Ditta Mal (D.W. No. 2), 
‘Daya Singh (D. W. No. 3), Uttam Chand 
(D.W.No. I) and Nihal. Chand (D. W: 
No. 5). We have perused the depositions 
of these witnesses, and we do not consider 
that the lower Court was wrong in holding 
this evidence to te unreliable. : 

‘Mr. Mcti Sagar, -however,, contends that: 


thóügh.the defendant may not have proved: 
' that the money for the purchase was acquir-; 


éd in this manner, the Gujranwala property. 


is -neverthelsss not subject to partition.. 


Hie has argued that severance takes place; 
directly a suit for partition.is filed and 
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that only property whichis in the possession 
of the parties at the time of thé filing of 
the suit can be partitioned. ,He urges 
that, even if this view be not correct, no 
property which was acquired after the 
passing of the preliminary decrée can be 
brought into the hotchpot. We agree that 
any property acquired by the defendant 
with his own money after the passing ‘of 
the preliminary decree would not be liable 
to partition, but when, as in the present 
case, 1t is, shown that the defendant posses- 
Sed ancestral funds from which such prop- 
erty could be acquired, it lies on him to 


Show that these funds were not employed 


for the purpose. This burden he has failed 
to discharge, and it must be ‘presumed, 
therefore, that the Gujranwala property 
was acquired with money belonging to the 
joint family, and it is, therefore, liable 
to partition. 

. The lower Court has held that the plaint- 
iff is in possession of moveable property 
worth Rs. 260 and that he holds securi- 
ties for outstanding debts of the value of 
Rs. 228-12. We have already held that 
the outstanding debts: cannot be taken ` 
into account in estimating the amount due 
from the defendant, The amount due 
therefore, is a half share of Rs. 650. minus 
Rs. 260—t. e., Rs. 195. The decree of the 
lower Court will accordingly be modified 
to this extent that the plaintiff will be 
entitled to recover Rs. 195 in cash instead 
of Rs. 2,730-10 and he will-be granted.a 
declaration that he and the defendant 
are equally entitled to'share in the out- 
standing debts. In other respects, the appeal 
fails and is dismissed. The parties will 
bear their own costs in this Court. : 
ae aie Decree modified. 


banana nana rE 


ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No. 968 or IQ2I, 
June 16, r922. l 
Present —Mr. Justice Stuart and 
E Mr. Justice Sulaiman, 
. Pandit JIVA RAM-——DEfFENDANT— 
_ @ . APPELLANT _ 
VErSUS . 4 
Thakurain KHEM KOERPrAINTIPE . 
T — RESPONDENT. m 
Transfer of Property Act (I V of 1882), ss. 83, 84 
— Morigage— Redemption—Depostt in^ Court Noz 
i 


* 


tice to morigagee— Interést, cessation-of. > ;* 
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Where a mortgagor, after depositing the whole 
' amount due under the mortgage in Court, applies 
for the issue of a notice to the mortgagee and gives 
his correct address, he has done all that had to 
be done by him to enable the latter to take the 
amount out of Court and, in the absence of any 
contract entitling the mortgagee to have notice 
before paymevt, interest on the principal money 
should cease to run. The mere circumstance. 
that the notice was not actually served tll after 
some time does not alter matters. [p. 812, col. 2.] 
Dwarka Pershad v. Sheoambar Koeri, 15 Ind. 
Cas. 592, distinguished. : 
Second appeabírom the decree of the Dis- 
trict Judge, Agra, dated r3th April, 1921. 
: Mr. ND Asthana, for the Appellant. 
Mr. P. L. Banerji, for the Respondent. 


JUDGMENT.—This is a defendant's ap- 
peal arising out of a suit forredemption 
brought by the plaintiff on the basis of a 
mortgage-deed, dated 12th June 1919. The 
mortgage-deed had provided that if in any 
year in the month of Jeth when there are 


no crops on the fields the whole amount 


is paid, the plaintiff would be entitled to 
claim redemption. The plaintiff deposited 
the whole amount due under section 83 
of the Transfer of Property Act on the 
last day cf tte month of Jeth in the year 


1917.. | 
"On behalf of the defendant it was pleaded 


that there had been no proper tender and. 


the suit for redemption was not main- 
tainable and -that in any case interest did 
not cease to run. . i 

The Court of first instance decreed the 
suit for redemption but directed that re- 
demption should take place from the follow- 
ing Jeth. It disallowed the claim for mesne 
profits.. :On appeal the learned District 
Judge. was of opinion that the deposit under 
section 83 was sufficient compl:ance with 
the law to stay interest. *He accordingly 
decreed the whole suit. 

In secomd appeal it is contended on þe- 
half of the defendant-appellant that the 
view taken by the learned District Judge 
was not correct. Under section 83 of the 
Transfer of Property Act at any time after 
the money hag become payable, the mort- 
gagor may deposit in Court the amount 
due cn the mortgage and on the deposit 
having been made .t is the duty of the Court 
to'cause written notice of the deposit to 
be served on the mortgagee. Section 84 
provides: that when the mortgagor after 


having deposited the money under section. 
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83 “has done all that has to be done by 
him to énable the mortgagee to take such 
amount from the Court as the case may be” 
the interest on the principal money shall 
cease to run. The proviso to that section 
says that if, however, there is a special con- 
tract entitling the mortgagee to a reasonable 
notice before payment or tender of the mort- 
gage-money, then the mortgagee would not 
be deprived of his right to getinterest. 

In the present case there can be no doubt 
that, after depositing the money in Court 
the mortgagor did all that was in his power 
to do which would ultimately enable the 
mortgagee to take out the money from the 
Court. He did apply for issue of notice 
to the mortgagee and gave the correct’ ad- 
dress. It is true that,as a matter of fact, 
notice was not actually served on the mort-, 
gagee till after Jeth, but, in our opinion, 
the duty of getting service effected on the 
mortgagee was no Gärt of the duty of the 
mortgagor. The mortgagor, therefore, had: 
done all that had to be done by him to 
enable the mortgagee to take the money 
out of the Court. 

Now,it remains to see whether there. 
was any special contract which entitled . 
the mortgagee to have notice before pay- 
ment. The way in which we read the mort- 
gage-deed in suit does not justify any in- 
ference that there was any contract be- 
tween the parties that previous noticeshould 
be given to the mortgagee before redemp- 
tion. Reliance is placed on the case of 
Dwarka Pershad v. Sheoambar Koeri (1). Iu 
that case the learned Judge of the Court 
conccded that if the mortgagor had done 
all that was in his power io do, interest 
would cease to run. He was, however, of 
opinion that the'mortgage-deed there in 
suit did contain provisions which showed 
that there was a con? tract of notice of such 
a nature as to bring the case within the 
proviso to section 84 of the Act. The word 
ings of the two documents are quite 
different and it is, therefore, not necessary 
for us to say whether the view taken in 
that case was,or was not correct. The 
document before us does not contain any 
express or implied contract entitling the . 
mortgagee to notice before payment. Tke 
case, therefore, does not fallunder the pro- 
viso to section 84. We aze, therefore, of 

(1) 15 Ind. Cas. £92, PE 
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opinion that as soon as deposit was made 


and the mortgagor had done all that be 


bad to do to enable the mortgagee to take 
the amount out of Court, interest ceased 
to run. The mere circumstance that the 
notice was not actually served on the mort- 
gagee till after Jeti would not alter matters. 
The result is that this appeal fails and is here- 
by dismissed with cosis. 

N. K. ^ Appeal dismissed. 


_ MADRAS HIGH COURT. 
STAMP REGISTER NO. 17341 OF 1921. 
. March 10, 1922. 
Present'-—Mr, Justice Coutts-Trotter. 
"^H. MAHOMED ISHACK SAHIB— 
APPELLANT 
VEYSUS 
MOHIDIN AND ANOTHER— 
RESPONDENTS. 
‘Court-Fees Act (VII of 1870), ss. 3, 5, appii- 
.cability of— High Courts Chariey Act (24 & 25 Vic., 
C. 104), s. 15—Original Side Appeat—Dispute as 
to Court-fee, determination of—Original Side Rules, 
Avis. 35, 36— Appeals from judgments and orders— 
Fee leviable, 
' The. words of section 3 of the Court-Fees Act 
must be controlled by reference to section 15 of the 
High. Courts Charter Act. [p. $14, col. 2] 
. The power to make regulations for procedure 
necessarily includes imposition of fees and collec- 
tion of them and the Court can collect the fees 
only through its proper officers, Consequently, 
the fee leviaple on an appeal from an order of a 
Judge on the Original Side is the fee payable for 
the time being to the officers of the High Court 
by virtue.of tae High.Courts Charter Act directly, 
and when any ditterence of opinion arises between 
the officer of the Court levying the fee and any 
‘suitor or Attorney as to the necessity or amount 
of the fee payable, the procedure prescribed in sec- 
p 5, of the Court-Fees Act is. applicable. (p. 614, 
; col. 1. l l 
. Under Arts. 35 and 36 of Appendix II of the 
Madras Original Side Rules, an appeal against a 
‘final judgment should be taxed with a fee of Rs, 150 
‘and an appeal against an interlocutory judginent 
or an order whether interlocutory or final should be 
taxed with aice of. Rs, 100, [p. 915, col. 1.] 


In re Chinery, Ex parte Chinery, (1884) 12 Q. B. 

D. 342; 53 L. J. Ch. $62; 50 L. T. 342; 32 W. R. 

499: I Morrel: 31 and Onslow v. Commissioners of 

Inlend. Revenue, (1090) 25 Q.B, D. 465; 59. J. 
H. B. 556; 63 L T. 513; 38 W. R. 728, cited. | 





'" MAHOMED 


Original Side Appeal sought to be pre- . 


-ferred against an order of Mr. 
‘Justice Punillips,. dated the 20th Sep- 
: tember . 1921, passed in the eXercise of the 
Ordinary Original Civil Jurisdiction of this 
Court, in O. P. No. iry of 1912. | «€ 

Mr, A. Rajah Atyar, for the Appellant. 
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.other cases. 


“in various cases. 


bra 
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' Mr C. P. Ramaswam? Atyar, Govern- 
ment Advocate, on behalf of the Govern- 
ment. 

JUDGMENT.— This matter has been 
referred to me by the Chief Justice pur- 
porting to act under the provisions of sec- 
tion 5 of the Court-Fees Act, VII of 1870. 
That section runs as follows :—'' When any 
difference arises between the officer whose 


duty it is to see that any fee is paid under 


this Chapter and any suitor or attorney 
as to the necessity of paying a fee or the 


amount thereof, the question shall,...be re> 


ferred to the Taxing Orticer whose decision.... 
shall be final except when the question is, 
in his opinion, one of general importance, 


in which case he shall refer it to the final 


decision of the Chief Justice....or of such 
Judge...as the Chief Justice shall appoint ` 
in this behalf." I have given the ma- 
terial words.. ; 

The question arose out of an appeal from 
a determination of my brother, Phillips, J. 


.I need nof say more about its nature for my 


purpose and the convention of the appli- 
cant (the would-be appellant) was that the 


sum payable by him to file his Memorandum 


of Appeal was Rs. 100 under Art. 36 


of Appendix II to the Original Side Rules, 


which draws up a list of Court-fees to be 
levied by the Registrar, High Court. The 
contention of the Registrar was, that tHe 
proper fee was Rs. 150 on the footing that 
this was a Memorandum of Appeal on a 
final judgment. S EM. 
Objection is taken that the supposed 


jurisdiction under section 5 of the Court- 
Fees Act doeg not exist, and that I am not 
.competent to go into this matter. It arises 
-in this 


way. In the Mufassi Courts, 
ad valorem fees are levied and Statutes re- 
gulate the amount of fees including this 
Court-Fees Act in question which has a 
long Schedule of ad valorem fees to be paid 
It is conceded that the 
Schedules and subsidiary parts of the other 
chapters of the Court-Fees Act have no 
application to the High Court in the exercise ` 
ol its Ordinary Civil Jurisdiction., Section A 
cannot apply because that is in terms con- . 
fined to tae Extraordinary Original Civil 
Jurisidction, that is to say, Cases trans- 
ferred by the High Courts suo motu and 
Therefore, this Memorandum 
of Appeal is clearly not within the purview 
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of section 4. The learned Advocate-General 
‘says, nor is it within the purview of section 
3 atid the way he puts it, is this. He says 
it is not a fee payable for the time being to 
‘the clérks and officers of the High Courts 
“established by Letters Patent by virtue 
‘of the power conferred by 24 and 25 Vic- 
"toria, Chapter ro4,section 15. That section 
is a very long one defining certain powers 
‘ofthe Chartered Hgh Courts and the material 
portion of it is as follows :—'' bach of the 
High Courts established under this Act 
‘shall ‘have ‘ power to make and issue gene- 
ral rules for regulating the practice and pro- 
‘ceedings of such Courts, and also to settle 
tables of fees to'be allowed to the ‘Sheriffs, 
‘Attorneys and all clerks and officers of Courts:” 
‘It is said by the Advocate-General that the 
words of section 3 of the Court-Fees Act 
‘must be controlled by reference to section 
"Ce of the High Courts Charter Act. I 
entirely agree, and the only question which 
‘arises is to what extent the true construc- 
‘tion of that. Act narrows the apparent scope 
of the Court-Fees Act. It is,I-think, reason- 
“ably ‘clear that that part ‘of section I5 of 
‘the High Courts Charter Act which speaks 
‘of settling fees to be allowed ta Sheriffs, 
"Attorneys, and all clerks and officers of the 
‘Court will not cover this case because, as the 
Advocate-General pointed out, section 3 
‘of the Court-Fees Act clearly points to the 
‘fee which is to be taken by the officer as a 
perquisite, as until recent years we all know 
‘they were." Therefore, the fee payable 
for the time being to all clerks and officers 
-of the High Court under section 3 of the 
"Court-Fees Act cannot be covered by those 
words of the High Courtse Charter Act. 
It -has always been maintained that the 


. power under, which fees are levied on thee 


‘Onginal Side of the High Court. was derived 
-from the general- powers to issue general 
-rules for regulating the practice and pro- 
‘cedure of the Courts. It is argued, and I 
“think it 1s rightly argued, that the power 
to make -regulations for procedure neces- 
‘sarily includes’ imposition of fees and the 
‘collection of them, and the Court can collect 
‘the fees only through its proper officers. 
‘If that be right, then the fee leviable on an 
appealis the fee payable for the time being 


‘to the officers of. the High Court by virtue : 


of the-High Courts Charter Act directly. 
' Now, it is said that there axe two. 


à ^ ^a; 


ob- 
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.Stacles to that. The first i is, bat no fee is paid 

but only a document is _ presented with a 
Stamp of a certain value oh it. Thesecond 
is, that the money is not, paid to the officer 
"but is paid to the Crown. I think it.is 
clearly a fallacious argument and one that 
„the Act obviously deals with, because by 
section 25 of the Act, all fees, which are re- 
ferred to in section 3 or ate chargeable under 
the Courts-Fee Act should be collected by 
Stamps. In my opinion, when a person ten- 
ders a stamped document to the Registrar 
of this Court and asks bm to enter. his 
appeal, it is clear that he is, within the 
meaning of this Act, paying a fee to an offi- 
cer of the High Court, and in taking that 
fee, the High Court is acting by virtue of 
the general powers conferred upon it by 
section 15 of the High Courts’ Charter Act. 

1 am, therefore, of opinion that it is my 
duty to try this question on the merits and 
I must overrule the preliminary. objection 
that under this Statute I have no- jurisdic- 
tion to try it. 

I now come to the merits. What I have 
to decide is whether this is a Memorandum 
of Appeal from a final judgment (Art. 
35) or whether it is a Memorandum of Ap: 
peal from any other judgment or order 
(Art. 39). ‘There can be no doubt, I.take 
it, that, without going into the cases avhich 
are cited, no one would describe in ordi- 
nary language this, that we have-here, as 
anything but an order.. It lacks all the 


. characteristics of a judgment which 
were pointed out in cases such 
as In ve Chinery, Ex parte Chi- 


nery (x) and Onslow v. Commissionerr. of 
Inland Revenue (2) and many other cases 
that have been cited, and the proceedings 
in which it wes passed lack all the charac- 
teristics of an action or suit. If any one 
were asked whether this was a judgment 
or order, he would certainly say it is an or- 
der, Equally, I think there is no doubt, 
and again I think it.unnecesary for me to 
refer to cases, cited, that this, if tested. by 
‘the distinction as to whether it was final 
or interlocutory, would be classed as final. 


- So that I put the two cross lines of division 


. side by side, and to the question whether 
. this is 2 judgment or an order, the answer 
m (1884) 12 .Q. BD. 342; 53: Ia J. Ch.-:662; 
L. T. 342; 32 W. R.. 409; 1 Morrell 31. 
d (1890) 25 Q. B. D : 465. 59 L. J. Q. B. 535; 
63 L. T. : 513 38 ht R TR e 


æ. a 4 -an Ta zs ess e 
| | ~ Me. r 


é Mol: LXX] 
UDAI BHAN SINGH V, GAJENDRA SINGH. 


-that I give unhesitatingly is, it is an order. 
.I:then ask- myself, is it final or interlocu- 
tory? -I find that it decides finally the 
tights of the parties as to the matters which 
¿arise for determination. ‘Therefore, I- say 
“itis final: It is; therefore, a final order. 
` Now, says Mr Advocate-General, by sec- 
tion 15 of the Letters Patent, the right of 
appeal is given only in the case of a judgment 
“of one. Judge of the Court or of the Divi- 
-sion Bench and no-right of appeal is given 
against orders, except one or two that are 
specially excepted and-which are quite 
different from the order in question in this 
‘case. It unay, of course, have been the in- 
tention of the framers of the Letters Patent 
that there should be no appeal in the case 
of an-order of a Single Judge to two of his 
‘brother Judges. I think that question is 
-altogether outside the scope of this reference 
'to me and goes to the merits of the appeal. 
-I express no opinion on it. I merely assume 
for the purposes of. the present point that 
‘an appeal lies ; it will be open on'the hear- 
ing of the appeal to argue otherwise. The 
«question: to be solved here is, what is the 
:amount of fees that has to be paid on a 
Memorandum of Appeal and not whether 
an appeallies-or not. That is a matter 
which «will arise in other proceedings in 
“this Court. 
I now look-to the Articles in Appendix II 
of: the. Original Side Rules. I am asked 
‘to construe them in this way. I am asked 
to say that per incuriam the draftsman of 
Art: 35 omitted to add the words 
"or order after ‘final judgment’ and I am 
asked to come to that result by this method 
of, construction, namely, that in ‘appeal 
efrom any other: judgment or order’ in Art. 36, 
the adjective ‘other’ governs not merely 
judgment’ but also ' order" that thereupon 
„arises the irresistible inference that as any 
other order must be distinguished from the 
one that has gone before that, there must 
be appended ‘to the word ‘judgment’ in 
Art 35, by implication, the words ‘or order’, 
‘meaning ‘or final order’. We have now a 
complete distinction between a ‘final judg- 
ment and ‘order’, namely, if it is a final 
judgment the fee payable ow it is Rs. 150 
and if it is an interlocutory or non-finel 
judgment or order, it is to be Rs. 100. I 
cannot put any such unnatural construc- 
tion upon the words and I think I must take 
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the Attictes as meaning that: an appeal against 


a final judgment should ‘be ‘taxed! with a 


fee of Rs. 150 and an appeal against some- 
thing else which is obviously of much. Jess 
importance and much less likely to involve-a 
prolonged enquiry, namely, appeals against 


‘interlocutory judgments or orders, whether 


final or interlocutory, should be taxed with 
a fee of Rs. roo. This seems -tovbe per- 
fectly intelligible -and I haye no doubt as 


‘to what the framers intended, although 


as regards the right of appeal, I am personal- 


‘ly notin the least affected by the argument 
. that if-they had looked at section 15 of the 


Letters Patent, they would have seen 
that they were creating the difficulty which 
I am now asked to solve. I think that 
the Articles are quite plain and that it would 


be improper for me to tryto make them 
harmonises with the older versions -of the 
Articles which deal with this case. “The 


Articlgs are apparently plain and they make 
a distinction between a final judgment on 
the one hand and an interlocutory judgment 
oran order which is not a judgment on 


I must, therefore, answer this reference by 


‘saying that, in my opinion, the fee payable 


on the. Memorendum.of Appeal is Rs. roo. 
The excess fee paid, Rs. so. must -be re- 
funded. M. ; 

N. K. Reference answered.’ 
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ALLAHABAD HIGH COURT... ` 
SECOND CIVIL APPEAL No. 1045 OF 192%, 
June 15, 1022. 
Presenis—Mr. Justice - Stuart - and: Mr. 
Justice Sulaiman. 
UDAI BHAN SINGH AND ANoTHER— 
PLAINTIFFS—AÀPPELLANTS 

Versus s. 
GAJENDRA SINGH AND: OTHERS— 

DEFENDANTS—RESPONDENTS. 

' Hindu Law— Alienation by widow—-Reversione?s, 
necessity —Presumption —Pay- 
ment of. decree against vebversioners, whether legal, 
necessity—Document, attestation ofa Knowledge of 


contenis— Presumption. 
The consent of:immediate reversfoners to: art 


-alienation by a Hindu widow, of property in which 


she has a widow’s estate, is, in the absence of eyi- 
dence to the contrary, ‘only a presumptive proof 


of legal necessity, but the legal necessity relied on 


must be such as to justify à transfer. Sdn the 
Hindu Law. [p. 816, col. xi]. 

Where money is. advanced for. the: “payment 
of a decree against the reversioners,it is not: such 
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^, n2zezaity as would justify a transfer by the Hindu 
Law. [p. 816, col tr) 
Pec Sulaiman,  J.—The mete fact of attestation 
of a document does not raise any presumption 


that the attesting witnesses were aware of its 
contents. [p. 516, col. 2.] 


Second appeal trom a decree of the District 
Judge, Mainpuri, dated the r3ta April 1921. 
Mr. K. N. Kaiju, tor the Appellants. 
Mr. G. Agarwala, for the Respondents. 

. JUDGMENT. 

Stuart, J.—The main point for decision 

is whether the facts that the defendants 
and the deceased father of one defendant, 
Were atresting w.tne.ses; that one of the 
defendants purchased the stamp-paper and 
that another identified the widow before 
the Sub-Registrar and that the deed re- 
cite; that the money wa; tak.n for the 
defendants' benefit, establish in law that 
the deed is binding upon the defendants. 
I note at the beginaing my conclusion that 
the lower Appelat- Court tsok into consider- 
ation all the-evidence before it add that 
' its judgm.ntis not vitiat.d by any omission 
to con ider the evidence. The case presents 
no difficulty. ‘The decision of their Lord- 
ships of the Privy Councilin the comparative- 
ly recent case or Runga.wimi Gounden v. 
Nacniappa Gounden (x) has laid down very 
ceany the principles upon which a Court 
must consider consent of rever.ioners to- 
waid; the validation of a deed executed 
by a Hindu widow transferring the property 

in whichshe has a widow’s estate. 

_ Tue point is discussed very fully in that 
decision. The cousent of reversioners. to 
an alienation such as this merely affords 
evidence that the alienation was under 
cicumstances which render it lawful and 
. valid. ln other woids, the consent of the 
reversioners is evidence of lezal necessity. 
lt will depend upon the circumstances of 
the case whether irc is sufficient evidence 
or insufficient evidunce, but the point, in 
so far as a Court of second appeal is ` con- 
'ceined, i$ this: oidinarily, iv will not be 
-for a Court;in second appeal to decide on 
the master. It will be ior the lower Appel- 
late Court to determine whether such evi- 
^ dence is sufficient or not. That determina- 


: . (r) 50 Ind. Cas. 498; 42 M. 523; 46 Il. A 733 

17 À. L. J. 536; 36 M. J, J. 493; 29 C. L. J. 539; 
"at Bom. ly, R. 640; 23 C. W N. 777; (1919) M. W. 
. N, 262; 26 M, I. T. 5; ra Ia Wo r05. 
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tion will depend upon the nature of the 


cousent aid o1 mary other factors. The 
lower Appellate Court,after examining the 
evidence has found that the circumstances 
upon which the learned Counsel for the 
appellants has rightly laid stress in the 
interest of his clients are insufficient to 
justify the conclusion that there was legal 
necessity. That finding cannot be assailed 
in second appeal. This concludes the 
matter. 1 am, therefore, in favour of dis- 
missing this appeal with costs. 

Sulaiman, J.—I agree. The consent of 


‘the immediate reversioners at:the time of 
‘the transfer would, in the absence of evidence 


to the contrary; be only a presumptive 
proof of legal necessity, but the legal neces- 
sity relied upon must besuch as would justify 


.& transfer under the Hindu Law. -On the 


face of it, in this particular case the necessi- 


Ce for which the money was advanced was 


the payment of a decree against the re- 
versioner. This obviously was not such a 
necessity as would justify a transfer by.a 
Hindu widow. 

In the present case no question of es- 
toppel really arises. The learned District 


"Judge has found that, besides the fact 


that the defendants appear as .marginal 
witnesses to the deed, "there is no.other 
evidence on the record that the reyersion- 
ers actually consented to Ganga Koer’s 
alienating the property or that they had 
asked Ganga Koer to mortgage the property 
and to help them to pay off the debt.” He 
has also justly remarked that. the mere 
fact of attestation does not raise any pre- 
sumption that the attesting witnesses were 
aware of the contents of th» document, 
Oa his finding that the present defendants, 
did not actually coasent to the alienation 
no question of ‘estoppel as against them 
arises, nor are they bound by anything 
done by Debi Prasad through whom they do 
not claim. 
By the Gout Ch: result is that we 
dismiss this appeal with costs. The defend- 
will not be allowed to 
excute the decrse until they have made 


good. the deficiency of Rs. 5. When they 


have done so, they will be allowed to add 
the amount as costs. ` 
N. K. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL ÅPPEAL No. 189 OF 1921. 
June 8,1922. 

Present [—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 

Shaikh ABDUR RASHID— 
DEFENDANT—APPELLANT 

VErSUS 
Musammat QUDRAT UN-NISSA— 
PLAINTIFF— RESPONDENT. 

Civil Procedure Code ( Act V of 1908), O. I I,v.2 
—Suit by hety of Muhammadan lady for landed 
property left by deceased—Subsequent suit for 
vecovery of dower-debt, maintainability of. 

One Q., a Muhammadan lady, died leaving certain 
landed property. Her  dower-debt was also 
unpaid. Her heirs were her sister, her husband 
and her minor daughter. Her sister sued for the 
recovery of her share of the landed property 
and for mesne profits, on the allegation 
that Q.'s husband had got the property mutated 
in the name of his daughter and refused to deliver 
her share. The suit was decreed. She subsequent- 
ly sued for a share of dower which was owing to 
Q. from her husband and impleaded the latter as 
a defendant. It was contended that O. II, r. 2, 
of the Civil Procedure Code constituted a bar to 
the second suit: 

Held, per Kanhaiya Lal, J., (Lindsay, J., contra) 
that theliability to pay dower-debt being personal 
to the defendant, the cause of action to enforce 
the personal obligation was not the same as that 
in the previous suit which was brought to 
enforce a right of inheritance in the property 
of which the defendant and his daughter had 
taken possession to the exclusion of the plaintiff 
and consequently the subsequent suit was not 
barred. [p. 819, cols. 1 & 2.] 

A cause of action postulates the existence of a 
right and its infraction, the ground of origin of that 
right makes little difference. [p. 819, col. 2.] 


Second appeal from the District Judge, 
Allahabad, dated 27th October 1920. 


My. K. N. Katju, for the Appellant. 
Messrs. Igbal Ahmad, Haider Mehdi and 
M. A. Aziz, for the Respondent. 


JUDGMENT. 
Lindsay, J.— The only question 107 
decision in the second appeal is whether 
the suit out of which it has arisen was bar- 


ted by the provisions of O. II, r. 2 of the 


Code of Civil Procedure. 


The facts ate as follows.—The plaint- 
iff in the suit is one Musammat Qudrat- 
un-nissa Bibi and it appears that she had a 
sister named Musammat Ashraf-un-nissa. 
This lady died on the 28th of January 1914 
and left three heirs under the Muhammadan 
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Law. One ot these was the plaintiff, Qudrat- ` 


un-nissa, the other was her husband, Shaikh 
Abdul Rashid, and the third was her minor 
daughter, Musammat Kaniz Fatima. 
After the death of Ashraf-un-nissa a 
suit was brought by Musammat Qudrat- 


un-nissa against her two co-heirs, namely, ` 


the husband and the minor daughter of 
of her deceased sister. This suit was brought 
in the year 1914. In that suit the claim 
which was made by Qudrat-un-nissa was ` 
for the recovery of her share of certain ze- 
mindart estate which had belonged to her 
deceased sister. The two defendants to 
the suit were, as I have said, the other heirs 
of Musammat Ashraf-un-nissa. It was 
alleged in that caso that Abdur Rashid, ` 
the husband, had collusively got mutation 
made 


a claim for recovery of plaintiff’s share of ` 
the zemindart property and for damages, 


The present suit was instituted in the; 


year 1917 and in this suit the claim is for ` 


a share of dower which was owing to the" 


deceased Musammat Ashraf-un-nissa from 
her husband, Shaikh Abdur Rashid, who is 
impleaded as the first defendant. 


A 
Wi 


The plea that `O. II, r. 2 constituted., 
a bar to the suit was taken in both the ' 
Courts below. Both Courts, however, were ` 
of opinion that there was no bar under the. 


rule in question, inasmuch as the causes of 
action were different in the two suits. 

After hearing the argument in the case, 
I am of opinion that the judgments of the 
Courts below are wrogg and that the suit 
was clearly barred by O. II, r. 2. 

The guestion has to be decided with te- 


- ference to the identity of the causes of ac- 


tion in the two suits, and that question 
has to be determined with reference to the 
allegations made by the plaintiff in either 


suit. We are not in any way concerned - 


with the defences which were raised in the 
suits nor are we concerned with the na- 
ture or character of the relief which was 
sought. Further, the question must be 


decided with reference to the substance 


and not the form of the actions. 

What, then, was the cause of action in 
the first suit which was brought in the year 
1914? The answer is, that it was the plain- 
tiff’s right of inheritance coupled with the 


in favour of the minor daughter — 
in respect of the zemindari property. ` 
The claim, however, was, on the face, of it ' 


"^ 
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tefusal of the two defendants who were her 
co-heirs to give her what she was entitled to, 
namely, one-fourth of the estate of her 
deceased sister. 

In my opinion, it cannot be disputed 
that the estate which was left by Ashraf- 
un-nissa and in which the present plaintiff 
was entitled to a share included all debts 
which were due to the deceased and em- 
braced the dower debt which was owing 
to her from her husband. 

We find that, in the earlier suit the plaint- 
iff failed to put forward her claim to a 
share in the dower debt which constituted 
part of her deceased sister's estate. Ii 
she is claiming her share in that item of 
the estate now, in my opinion, this cannot 
be allowed. I can see no different cause 
of action for this second suit. The right in 
which the plaintiff claims is still the same 
and the infringement of that right is likewise 
the same, namely, the wrongful withhold- 
ing by Abdur Rashid of a portion of the 
estate of Ashraf-un-nissa. The defendant, 
Abdur Rashid, was a party to the first suit 
and the cause of action alleged in this suit 
was then a cause of action which 
was available to the plaintiff as against 
Abdur Rashid. 

Tam unable to agree that the fact that 
the plaintiff is required by law to obtain a 
succession certificate before she can recover 
her share of the dower debt owing to the 
deceased's estate, in any way affects the 
question under consideration. The right 
of the plaintif rests upon the fact that she 
is her sister’s heir under the Muhammadan 
Law, and the want of a succession certificate 
was no bar to her making tke present claim 
in the earlier suit, although she could not 
get a'decree until she had obtained and 
filed the certificate. 

Ju my opinion, therefore, the suit ought 
i fail and this appeal ought to be allowed. 
My learned colleague is of a different opi- 
nion and; that being so, the result will be 
that the appeal must fail and must be dis- 
missed with costs. 

Kanbaiya Lal, J.— The plaintiff is the 
sister of Musammat Ashraf-un-nissa, who 
was married to Shaikh Abdur Rashid. 
Musammat Ashraf-un-nissa died on the 
28th January 1914, leaving a house and 
ccrtain landed property. Her dower debt 
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had also remained unpaid. Her heirs were 
her sister, the present plaintiff, who was 
entitled to a one-fourth share, her husband, 
who was also entitled to a one-fourth share, 
and her daughter, Musammat Kaniz Fatima 
Bibi, who was entitled to the remainder. 


On her death mutation of names was 
effected in respect of the landed property 
in favour of Musammat Kaniz Fatima 
Bibi to the exclusion of the other heirs. 
A suit was thereupon filed by the plaintiff 
fot the recovery of her share of the landed 


propety by inheritance from her sister and 


mesne profits. Her allegation was that 
Shaikh Abdur Rashid had got the name of 
his daughter, Musammat Kaniz Fatima 
Bibi, entered in respect of the zemindari 
property left by Musammat Ashrat-un-nissa 
in the revenue papers on the 26th May 1914 
and they were not delivering to the plain- 
tif her share therein. In regard to the 
house the plaintiff stated that she was in 
possession thereof. The cause of action 
was described in the plaint as having arisen 
on the 28th January 1914, the date on which 
Musammat Ashrat-un-nissa died, and the 
20th May 1914, the date on which mutation 
of names was effected in favour of Mu- 


sammat Kaniz Fatima Bibi to the exclu- : 


sion of the plaintiff. Musammat Kaniz Fa- 


tima Bibi was then a minor and was repre- | 


sented in that suit by her paternal uncle, 


Khalil Ahmad, who was her guardian ad ` 


litem. Shaikh Abdur Rashid was also a party 
to the suit; in fact, a claim for damages was 
laid against him. The defence in that 
suit was that 
had made a gift of the property in her life- 
time in favour of her daughter ; but it was 
unsuccessful and the claim of the plaintiff 
for possession of her one-fourth share was 
decreed "dd both the defendants. 
ipd 

The plaintiff subsequently obtained a 
succession certificate under Act VII of 1889 
in respect of Rs, 7,500 on account of that 
portion of the dower debt due to Musammat 
Ashraf-un-nissa, which was payable after 
her death to the plaintiff and Musammat 
Kaniz Fatima Bibi as her heits. The pre- 
sent suit has been filed by the plaintiff for 


the, recovery of that amount from Shaikh. | 
Musammat Kaniz Fatima" 


Abdur Rashid. 


Musammat Ashraf-un-nissa ` 
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was impleaded as a pro forma defendant 
because she had not joined in the suit. She 
died after the institution of the suit; and 
as Shaikh Abdur Rashid was her sole heir, 
the plaintiff had to give up that portion of 
her claim. She insisted, however, on get- 
ting all the costs which she had incurred on 
the-entire claim. The Courts below have 
decreed her claim for her one-fourth share 
of ‘the dower debt against Shaikh Abdur 
Rashid and have awarded her the en- 
tire costs originally incurred by her in the 

suit. 

The main question for consideration iu 
this appeal is whether the claim of the 
plaintiff is barred by O. II, r. 2, of the Code 
of Civil Procedure. The object of that 
provision is to prevent the ‘splitting up of 
claims in respect of the same cause of ac- 
tion, or, in other words, to savethe defend- 
ant from being harassed by successive 
suits where the cause of action is identical. 
The plaintiff hes unquestionably derived 
her title by inheritance from Musummat 
Ashraf-un-nissa, but the cause of action 
in the previous suit was the exclusion of 
the plaintiff from certain property, in which 
the plaintiff hadinheritedashare, by Musam- 
mat Kaniz Fatima Bibi; or by her and the 
presènt’ defendant. The cause of action 
in the preserit suit is forthe recovery of the 
debt” which the defendant was personally 
liable to pay. The former suit was filed 
in the Court of the Munsif at Allahabad. 
The ‘present suit has been filed in the Court 
of the Subordinate Judge. The exclusion 
took place in the former case on the 26th 
May 1914 when mutation of names was 
effected in respect of the property left by 
Musanimat Ashraf-un-nissa in favour of 
Musammat Kaniz Fatima Bibi, and the 
profits due to the plaintiff on account of her 


share in the inheritance were withheld 
from het, The present suit is a suit for 


the recovery of a debt due by Shaik Abdur 
Rashid and the cause of action for the suit 
is his refusal or failure to pay that debt to 
the plaintiff and Musammat Kaniz Fatima 
Bibi, who are entitled to the same. In 
the former suit the liability was enforceable 
against Musammat Kaniz Faitma Bibi 
or any other person who might have been 
in possession of the property then in dispute. 
In the present suit the liability is personal 
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io Shaik Abdur Rashid and is enfotceable 
against him by the plaintiff and by Mu- 
sammat Kaniz Fatima Bibi, who was a 
defendant in the previous suit by his arrest 
or by the sale of his propety, personal of 
otherwise. A suit for the recovery of a 
debt- due to Musammai Ashraf-un-nisea, 
the sister of the plaintiff, against the debter 
does not stand on the same footing as a 


suit for the enforcement of a right of inherit- 


ance against persons in possession of the 
property, said to have been inherited by 
the plaintiff and those persons jointly. A 
cause of action postulates the existence of 
a tight and its infraction; the ground ef 
origin of that right makes little difference. 
In the case of Pittapur Raja v. Suriya 
Rau (x) a person who was in possession of 
certain property which he had obtained by 
a devise from another person was success- 
fully resisted by a party when he applied 
for the entrv of his name in the revenue 


papers. He subsequently filed a suit against 


him, to obtain a cancelment of the entry 
and for possession and got a decree 
which he followed by filing a suit for the rece- 
very of his share under the same devise of 
certain moneys, jewels and effects which 
were in possession of that party. The 
origin of the title in each case was the same; 
but it was held by their Lordships of the 
Privy Council that the cause of action for 
each of those suits was different. The 
liability to pay the dower debt being per- 
sonal to the defendant-appellant, the cause 
of action for the suit to enforce the personal 
obligation is not the same as that in the 
previous suit which was brought to enforce 
a right of inheritance in the property over 
which Musammat Kaniz Fatima Bibi or 
she and her father had taken possession on 
the death of Musammat Ashraf-un-nissa 
to the exclusion of the plaintiff, 

The suit as originally filed, moreover, 
included a claim for the share of the debt 
due to Musammat Kaniz Fatima Bibi. 
The right of the plaintiff to recover that 
share accrued when she obtained a succession 
certificate under Act VII of 1889 on the 
8th December 1916. The claim, so for as 


a 


(1) 8 M. 5201 I2 I. A. 116 (P. C); 9 Ind, 
Jur. 274; 4 Sar. P. C. J. 638; 3 Ind, Dec. (N. 54) 
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jt relates to that portion, is admittedly not 
' affected by the institution of the previous 
suit. 

A questicn has been raised as to the costs 
awarded to the plaintiff on the entire claims 
but as the suit originally instituted was 
tightly brought on behalf of both the plain- 
tiff and Musanunat Kaniz Fatima Bibi, 
the order passede by the Court below in 
tegard to costs is justified. I would, there- 
fore, dismiss the appeal with costs, includ- 
ing fees in this Court on th» higher scale. 

By the Court—The order of the Court 
is that the appeal fails and is dismissed 


with costs includtug in this Court fees on 


the higher scale. 


N. K. Appeal dismissed. 


Wahan a = — 


ALLAHABAD HIGH COURT. 

SECOND Civi, APPEAL No. 171 1921. 

July 27, 1022. 
^ Preseni:—Mr, Justice Kanhaiya Lal. 
BHAWANI BHIKH--DEFENDANT— 
APPELLANT 
. TENSUS 
SIDH NARAIN AND ANOTHER-—PLAINT- 
IFFS—KRESPONDENTS. 

Agra Tenancy Act (I I of 1901), s. 22— Occupancy 
holding—W idow in dossession-—Succession 

A widow who succeeds to an occupancy hodling 
on the death of her husband may not have any- 
thing more than a life-interest therein but she would 
be an occupancy tenant for the "ime being and the 
succession would open out on her death to the 
heirs of theelast male-holder and would go to tye 
persons entitled under section 22 of the Agra 
Tenancy Act and then in existence.[p. 821, col. 2.] 

Second appeal from the decree of the 
District Judge, Allahabad, dated 17th 
December 1920. mM 

Mr. Haribans Sahat, for the Appellant. 

Messrs. Visinu Naih and Beni Bahadur, 
for the Respondents. 

JUDGMENT.—The disputein this appeal 
relates to an occepancy holding which be- 
longed to Sital and devolved on his death 
on his widow, AMusaemmai Bundao. Mus- 
samma! Dundao dicd-in 1318 Fasli. She 
Lait a daughter, Musammat Munni, who 
bad a son Mahadeo. Mahadeo died iu 
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1320 Fasili leaving two sons who are the 
present plainti fis-respondents. 


The allegation of the plaintiffs was that 


they were minors when Mahadeo died and 


that their mother Musammzi Phul Jhart 
asked the defendant to manage the culti- 
vation on their behali. Their complaint 
was that the defendant was not giving to 
them an account of the profits. The suit 
was accordingly brought for possession of 
the said occupancy holding with mesne 
profits from 1320 Fasli to 1326 Fasli. 

The Trial Court dismissed the claim, hoid- : 
ing that the plaintiffs had no title, because 
their father, Mahadeo, was not joint in cuiti- 
vation with Musammat Bundao and Sital 
and had not acquired any right to succeed 
to the occupancy holding of Sital or Mus- 
sammat Bundao under section 22 of the 
Agra Tenancy Act, II of 1901. It also Feld 
that the defendant, who was a distant cousin 
of Sital, was a skarer in cultivation with 
Mussammat Burdas in her life-time. The 
lower Appellate Court, however, came to the - 
conclusion that the richts oi Sital lapsed on 
his death, which tcok piace when Act X of 
IR59 was in force, that after his death Mu- 
sammat Bundao acquired occupaucy rights 
in herself by virtue of long occupation 
and that Mahadeo was joint in cultivation 
with her and became entitled to ihe occu- 
pancy holding on her dea:h under sectioa 22 
in 
regard to the defendant it was of opinion 
that he managed the cultivaticn daring 
the life-time of Musamimat Bundao aud 
had acquired no right by virtue of such 
management. There was a further fincing 
that the plaintiffs lad not been out of pós- 
session for more than 12 years and that 
the claim was not barred by limitation. 
The claim of the plaintiffs for possession 
of the occupancy holding was accordingly 
decreed. 

On behali of the defendant-appellant it 
is urged that Musammat Bundao was | 
only a life-tenant, and that on her deatn 
the occupancy holding could not devolve on 
the plaintiffs, because their father, Mahe- 
deo, was not a sharer in cultivation with 
Sital, the original tenant. .If is also urged 
that if Musammat Bundao was not a life- 
tenant but an occupancy tenant in 
her own tight, the plaintiffs still wouid 
have no tight, because section 22 
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‘of the. Agra Tenancy Act, II of root, wculd 
beinapplicable, and that the person entitled 
to inherit the holding under the Hindu Law 
would be her datighter, Musammat Munni, 
‘who was alive. Neither of these conten- 
tions can, however, be accepted. . The held- 
ing belonged to Sital and devolved en his 
death on his widow, Musammat Bundao. 
Sital was recorded as a tenant in the Settle- 
ment of 1839, but in the Settlement cf 1869, 
the tenancy was recorded in the name of 
his widow, Mussammat Bundao. Section 6 
of Act X of 1859 provided:— Every raiyat 
- who has cultivated or held land for a period 
of 12 years has a right of occupancy in the 
land so cultivated or held by him, whether 
it be held under patta or not, so long as 
, he pays the rent payable on account of the 
same." If also declared:—'' The holding of 
the father or other person’ from whom a 
vaiyat inherits shall be deemed to bethe hold- 
ing of the ratyat within the meaning of this 
rection.” It obviously contemplated that the 
tenancy was heritable so long as it lasted, 
and that the person, who inherited the hold- 
ing, was entitled to tack on the period of 
his occupation to the period during which 
the person from whom he inherited the 
holding wasin occupation. It did not pro- 
vide any special rule uf succession, varying 
the Hindu Law, ‘The Hindu Law of Succes- 
sion was, therefore, except in sofarasit was 
modified by usage, applicable to such hold- 
ings. In Doorga. Pershad v. Dochur Pershad 
(r).end Pem  Kooer' v. Upper Balee 
Singh (2), it was keld that on the death 
of a vaiyat, having a right of occupancy, 
ason or other immediate heir may succesd 
to his holding by right of inheritance, if be 
we:e residing with him in the village and 
not elsewhere, and that succession might 
not extend to remoter heirs, if they did 
not so reside with the raiyat in the village. 
This usage, judicially recognised, found ex- 
pressicn in section 9 of Act XVIII of 1873, 
which prcvided thet when an occupancy 
tenant died, his right shall devolve as if it 
were land, provided that no collateral re- 
lative of ihe deceascd, who did not then 
share in the cu‘tivation of his kolding, shall 
ke entitled toi bet the holding, Section 
o cf Act XII of x88r.contained a similar 


* 
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provision. AMusammat - Bundao died after 
the Agra Tenancy Act, II of 1901, came into 
force, which altered the rule of succession 
by providing that the holding of such..a 
tenant shall devolve on his male lineal de- 
scendants in the male line of descent; failing 
such descendants, on his widow till her 
death or re-marriage; and failing such des- 
cendants and widow, on his brother, being 
a son of the same father as the deceased; 
and failing any such heirs, às above-mention- 
ed, on his deughter's son provided that 
such daughter's son shared in the cultivation 
of the holding at the time of the tenant's 
death; and 1n default of the daughter's son, 
the holding was to goto the nearest collateral 


-male relative in the male line-of descent 


subject to the same condition. Whether the 
occupancy holding was acquired in the life- 
time of Sital orin the life-time of Musam- 
mat Bundao, it devolved on the death of the - 
laiter on her daughter’s son, Mahadeo, who 
was"a co-sharer with her in her cultivation, 
though he was born after the death of Sital, 
the original tenznt. If the holding was 
acquired in the life-time of Sital, Musammatgt 
Bundao would still be treated as an occu- 
pancy tenant, because she was liable to 
pay rent for the occupancy holding, and 
as such the tenancy would devolve on her 
death on her daughter’s son, provided he 
was a sharer in the cultivation with her at 
th» time of her death. It is not necessary 
tha* he should have been a sharer in the 
cultivation withSital, kecauseSital was not 
the last tenant. A widow who succeeds to 
an occupancy holding on the death of ber 
husband may not have anything more than 
a hfe-3inteiest therein; but she would be 
an occupancy “tenant for the time being 
and the succersicn would open out on ber 
death to the heirs of the last male-holders 
and would go to the persons entitled under . 
section 22 of the Agra Tenancy Act II of 
190r and then in existence, provided that 
if those persons are the daughter's sons or 
collateral male relatives in, the male line 
of descent, they must be co-sharers in the 
cultivation of the holding at the time when - 
the last occupait died, 'Thelearned Counsel 
for the defendant-appellant has . referred 
to the dec-sions in Bisheshar Ahir v. Dukh- 
van Ahir (3) and in Bechu Singh v. Baideo 


(3) 32 Ind. Cas. 771; 38 A. 197i 14. A. I4 if 
1274 < i. 
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Singh (4). In the former case it was held 
that section 22,0f the Agra Tenancy Act, 
II of root, was not intended to provide for 
the devolution of the interest in an occu 
 pancy holding where it was, at the passing 
. of the Act, in the, possession of a Hindu 
female as such and it was further held that 
the rights of the parties claiming such hold- 
ing on the death of the last female occupant 
would have to be ascertained according to 
the Hindu Law. In the latter case it was 
“held, under somewhat similar circumstances, 
that the succession would be governed by 
the Hindu Iaw as modified by section 9 
of the old Rent Act, XII of 1881, and 
that the reversioners would not be entitled 
to succeed to the tenancy unless they had 
shared in the cultivation with the deceased 
tenant. A tenantis. however, defined by the 
Act as a person liableto pay rent and as the 
last occupancytenantwas Musammai Bunda 
and Mahadeo was a co-sharer in the culti- 
vation with her, the plaintiffs would be 
entitled to the holding as his sons. Mus- 
‘sammat Munni has not set up any title or 
claim to the occupancy holding; and even 
if the Hindu law beapplied, as modified 
by section 9 of..the old Rent Act, XII 
of 1881, her omission to assert any claim 
since 1318 F. would be treated as a with- 
diawal or renunciation by her of her right 
iB favour of her son and grand-sons to the 
exclusion of the defendant. A reference 
Was also been made to the decision in Himat 
Singh v. Hulas Singh (5). In that case the 
pérsons who were claiming the occupancy 
hólding were not collateral relations of the 
widow and were not joint with the original 
eccupancy tenant nor had they any right 
whatsoever to succeed to the holding. 
"On behalf of the plaintiffs-respondents 
reliance is placed on Manpal Singh v. Raj 
Pariah Singh (6). That decision woulg 
‘be applicable, if Musammat Bundao be 
. deemed to have acquired the occupancy 
kolding ih her own right and would equally 
exclude the defendant-appellant, who was 
merely managing or looking after the culti- 


vation on her behalf. 
bel 65 Ind. Cas. 507; (1922) A. I. R. (A) 84; 
44 A. 327320 A. L. J. 165; 4 U.P. L. R. (A.) 12. 
5). 26.Ind. Cas. 23; 18 C. W. N. 1138. ` 

. (6) 65 Ind. Cas. 824; 44 A. 376; 20 A; L. J. 
(Get (1922) A, I. R. (A) 31. 
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The appeal, therefore, fails 
this. Court 


missed with costs including in 
fees on the higher scale. 
N. E. Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE. DSCREE NO. 487 
OF 1920. " 
June 8, 1922. 

Present:—Sir Asutosh  Mookerjee, KT., 
Chief Justice, and Mr. Justice Chotzner. 
JYOTI PROKASH CHATTERJEE 
AND ANOTHER—DEFENDANTS—APPELLANTS 
OG 


BAGALA KANTA , CHODHURY AND 
OTHERS—PLAINTIFFS— RESPONDENTS. . 

Jurisdiction, kinds and scope of — Jurisdiction 
over subject-matter, want of, at one stage of proceed- 
ings, effect of — Consent of ‘parties —W aiver— Bengal 
Tenancy Act (VIII of 1885), s. 104 J—Eniry in 
Record of Rights made without jurtsdiction—Pre- 
sumption of correctness. ` l 

By jurisdiction is meant the authority which 
a Court has to decide matters that are litigated 
before it, or-to take cognizance of matters presented 
in a formal way for its decision. [p. 825, col. r.] 

Jurisdiction may be classified into territorial 
jutisdiction, pecuniary jurisdiction and jurisdiction 
of the subject-matter,’ and the classification is 
of a fundamental character. Jurisdiction has 
consequently reference to the power ‘of the, Court 
over the parties, over the subject-matter, over the 
ves or property in contest and' to the authority 
of the Court to render the judgment 'or decree 
which it assumes to make. Ip, 825, col. 1.] 

'By jurisdiction over the subject-matter is meant 
the nature of the cause of action and the relief 
sought, and this is conferred by the Soverei 
Authority which organizes the Court and is to be 
sought for in the general nature of its powers, 
or in authority specially conferred. [p. 825, col. x.] 

Jurisdiction over the person,is obtained by the 
service of process or by the voluntary appearance 
of the' party in the progress of the cause. [p. 825, 
cols. 1 & 2.] MC 

Jurisdiction over the ves is obtained by seizure 
under process of the Court whereby it is held to 
abide such order as the Court may make concern- 
ing it. [p. 825, col. 2.] _ E 

The power to render the decree or judgment 
which the Court may undertake to make ina 
particular cause depends upon the nature and extent 
of the authority vested in it by law in regard to 
the subject matter of the cause. [p. 825, col. 2.] ; 

For the validity of a judgment in a suit, this 
jurisdiction over subject-matter must exist through- 
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. out the proceedings as well at the time of its insti- - 


tution as at the time of its disposal. [p. 823, col. 2.] 

A Court may lose this jurisdiction during the 
pendency of a proceeding, and in such an event 
if it proceeds to pronofince judgment, such judg- 
ment must be regarded as void because made with- 
, out jurisdiction. [p. 826, col. 2.] 

Conversely, the institution of a suit in a Court 
without jurisdiction is null, and the investiture 
of that Court with jurisdiction at a subsequent 
period has no effect to cure the nullity. [p. 826, 
cols. r & 2 d 

Jurisdiction over the subject-matter. is given 
"only by law and cannot be conferred by consent, 
and the objection that a Court is not given such 
Jurisdiction by law cannot be waived by the parties. 
[p. 826, col. 2.] 

, if a Court authorised by a Statute to exercise 
jurisdiction in a particular class of cases only 
. nevertheless undertakes to exercise the power 
and jurisdiction conferred in a case to which the 
Statute has no application, it acts without jurisdic- 
tion, so that its judgment is a nullity and will be 
So treated when it comes in question either directly 
“or collaterally. (p. 826, col. 2.] 

Section 104J of the Bengal Tenancy Act raises 
an irrebuttable presumption in favour of an entry 
in the Record of Rights as to the rent payable, 
but this presumption is of no avail in the case of an 
entry made as the result of a proceeding carried 
on without jurisdiction. [p. 825, col. 1.] 

(Case-law on all points discussed.) 


Appeal against a decree of the District 
Judge, Birbhum, dated the rath November 
IQIQ, reversing that of the Munsif, First 
Court at  Rampurhat, dated the IIth 
February 1919. 


Dr Dwarka Nath Mitter (with him Batu 
Kanaidhan Duit), for, the Appellants. 

Babus .Mohendranath Roy and Bara- 
nashibasht Mukherjee, for the Respondent. 

JUDGMENT.—This is an appeal by 
the defendants in a suit for recovery 
of arrears of rent on the basis of a 
kabuliyat executed by their predecessor 
of the 28th February 1913. The Trial 
Court held that the Rabuliyat was not 
operative and that rent was recoverable 
only at the rate mentioned in a Settlement 
Record prepared under section 112 of the 
Bengal Tenancy Act. The Court of Appeal 
below has held that the &abultyat was opera- 
tive inasmuch as the Settlement Record 
had been prepared without jurisdiction. 
The substantial question in controversy is, 
which of these conflicting views is correct, 


Section 112 of the Bengal Tenancy Act: 


provides as follows :— 
“(1) The Local Government, with the pre- 
vious sanction of the Governor-General in 


Council, may, on being satisfied that the 
exercise of the powers h?reinafter mentioned 
is necessary in the intereits of public order 
or of the local welfare, or that any landlord 
is demanding rents which have ben ill- 
egally enhanced above those enter21 as pay- 
able in a Record of Rights prepared under 
this Chapter, invest a Revenue Officer with 
the following powers or either of them, 
namely :— e 

(2) power to settle all rents; 

(b) power, when settling rents, to reduce 
rents if, in the opinion of the officer, the 
maintenance of existing rents would on 
any ground, whether specified in this Act 
or not, be unfair or inequitable. 

(2) The powers given under this section 
may be made exerciseable within a  speci- 
fied area either generally or with ^ reference 
to specified cases or classes of cases. 

(2a) A settlement of rents under this 
section shall be made in the manner 
provided by sections 104 to r04-] (both 


inclusive). 


(3) When the Local Government takes 
any action underthis section, the Settlement 
Record prepared by the Revenue Officer 
shall not take effect until it has been finally 


confirmed by the Governor-General in 
Council; and the revision, by direction of 
the Board of Revenue under sub-section 


(2) of section 104 G, of a Record of Rights,.. 
prepared under this section, shall be subject 
to a like confirmation by the Governor- 
General in Council." 

In exercise of the powers conferrel by 
this section, the following Notification was 
published in the Cafcutta Gazetle on the 
28th August 1912 (part I, p. 1389). 

“No. 2416 L. R.—The 27th August r912 
—In exercise of the powers conferred upon 
him By section 112 of the Bengal  Teiaacy 
Act, 1885, (Act VIIÍof 1885), and with the 
previous sanction of the Governor-Ge1eral in 
Council, the Governor in Council is pleased 
to invest Mr. P. M. Robertson, Deputy 
Collector and Settlement Officer im District 
Birbhum, acting under Chapter X of the 
said Act, with the following powers. 

(a) power to settle rents. 

(b) power, when settling rents, to reduce 
rents, if in the opinion of the officer the 
maintenance of existing rents would on any 
ground, whether specified in the said A 
or not, be unfair or inequitable. ` 
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These powers wili be exerciseabie in res- 
pect of :— 

(a) All areas held by Sonthals headman 
(Chakdars) and ; 

(b) Ail holdings of Sonthal.  Dhuias 
(or Ghatwals), Bals, Baurias and Dhan- 
gars, in the villages in District Dirbhum 


 'for which a survey has been made and Re- 
cord of Rights prepared under the Notifica- , 


tions specified below:— ` 

(1) No.'416r L. R. dated the 23rd De- 
cember 1909, published at page 1963, Part I 
of the Calcutta Gazette of the 29th idem. 

(2) No. 370 T. R. dated the roth May 
1010, published at page 624, Part-I, of the 
Caleutia Gazette of the 18th idem. 

(3) No. 1926 T. R. dated the 7th Octo- 
ber 1910, published at page 1395, Part I, of 
the Calcutta Gazette of the 12th idem." 

At the date of this Notification, the dis- 
puted land was in the occupation of the 
Sonthal Chakdar by name Mangal Majhi. 
On the 13th November 1912 the tenancy 
was brought to sale in execution of a de- 
cree for arrears of rent obtained by the land- 
lords against Mangal Majhi. Nogendra Bala 
`" Debi, since dead, and now represented by 

her sons, the defendants became the pur- 
" chaser at the execution sale. On the 28th 
February 1913 she executed a kabuliyat 
which fixed the rent at Rs. 600 payable 
"for the entire tenure to the whole body of 
` landlords. On the roth March i914 a 
draft Settlement Rent-Roll was published 
under section 104-E read with section 112. 
The rent in respect of this tenancy was 
fixed at a progressive rate, which would 
make the rent payable at Rs. 204-13-0 an- 
nually for the years in.suit. On the oth 

April 1914 the landlords objected to the 
"entry under section r04-K. Their objec- 

‘tion was overruled on the 6th May «914. 
The Settlement Rent-Roll was thereafter rte- 
published on the 17th November 1914 
-and was finally confirmed by the 
‘Government on the rrth December r9r4. 
‘On the 30th April 1918 the landlords 
‘commenced this action, claiming their pro- 
poriionate share of the rent at tne rate men- 
tioned in the contract. The defeudaets 
pleaded that they were liable to pay rent 
‘only at the rate mentioned in the Settle- 
ment Rent-Roll, The two questions which 
. thus emerged for consideration, were, first, 
was the settlement of rent made with iuris- 


diction and, secondly,.was the entry in the 
Record of Rights conclusive evidence of 
the rent payable under section ro4-J. The 
Courts below have expressed divergent 
opinions upon these points. 

As regards the first question, it is plain 
that the power to settle all rents and, when 
settling rents, ^o reduce rents, was Ger, 
cisable by the Settlement Officer only in 
respect of all areas held by Sonthal head- 
men (Chakdars), that is, by Sonthal head- 
men or Sonthal Chabdars. Consequently, 
any particular area, which.is affected by the 
exercise of this power, must possess the 
prescribed character, that is, must be beid 
by a Sonthal Chakdar, at the moment when. 
in exercise of the power rent is settled and 
reduced. It is clearly not sufficient that 
the area should have been within the scope 
of the authority of the Settlement Officer 
when he was first invested with the power. 
The crucial junciure is the point of time ` 
when the power comes to be exercised, The 
appellants have contended, however, that 
this view is not supported by. principle and 
that if jurisdiction has once become vested 
in a Tribunal, it cannot be divested by subse-' 
quent events. We are of opinion that this 
contention 1s too broadly formulated. 

Let us assume that, in cases of local jur.s- 
diction, the principle applies that the state 
of things existing at the time of the insti- 
tution of the suit is sufficient to determine 
the jurisdiction, on the theory that the 
progress of a suit once validly commenced 
in any Court is not affected by change of 
residence or country by the defendant, 
in this connection the judgment of Black- 
bum J., in Schibsby v. Westenholz (xj, and 
of Linley, M. R., in Pemberton v. Hughes (2) 
may be contrasted with the dictum oi Lord 
Selborae in Gurdyal Singh v. Raja of Farid- 
kot (3). But it is well settled that this 
doctrine has no application where tke 
question is one of jurisdiction over subject- 
matter; such jurisdiction must exist throuzh- 
out the proceedings aud in th: adoption of 
this view full recognition is accorded to 


(1 (1871) 6 Q. B. 155 at p. 161; 40 I. J. Q. - 
B. 73; 24 L. T. 93; x9 W. R. 587. 

(2) (1899) 1 Ch. 78r at p. 792; 68 L. J. Ch. 
281; 80 L. T. 369; 47 W. R. 354; 15 T. L. R. 211. 

(3 22 C. 222 (P. C.; 21 L A. 171; 4 M. L. J. 
267; 6 Sar. P. C. J. 503; 112 P. R. 1894; II 
Iud. Dec. (N s.) 149; (1894) App. Cas. 670; 3x1 Re 
349. ... 
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the theory that there is exercise of juris- 
Gict:cu all through the different stages of 
trie], we may usefully recall here that, as 
explained by ¢he Full Bencli in the case of 
Hridyanath Roy v. Ram Chandra Barua 
Sarma (4), jurisdiction may be defined to 
bethe power of a Court to hear and deter- 
mine a catise, to adjudicate or exercise any 
judicial power in relation to it; in other 
words, by jurisdiction is meant the autho- 
rity which a Court has to decide matters 
that are litigated before it or to take cogni- 
zance of matters presented in a formal way 
for its decision. This jurisdiction of the Court 
may be qualified or restricted by a variety 
of circumstances. Thus ,the jurisdiction may 
have to be considered with reference to place, 
value, and nature of the subject-matter. 
The power of the Tribunal may be ex- 
ercised within defined territoriallimits. Its 
cognizance may be restricted to  subject- 
matters of prescribed value. It may be 
competent to deal with controversies of 
a specified character, for instance, testa- 
mentary or matrimonial causes, acquisi- 
tion of lands for public purposes, Record of 
Rights as between the landlord aud tenants. 
This classification into territoriel jurisdic- 
iton, pecuniary jurisdiction and jurisdic- 
tion of the subject-matter is of a funda- 
mental charatcer. Jurisdiction has conse- 
quently reference to the power of the Court 
over the parties, over the subject-matter, 
cver the res or property in contest and to 
the authority of theCourt to render the judg- 
ment or decree which it assumes to make, 
The essentials of jurisdiction in each of 
these a.pecis was lucidly stated by Miller, 
J., in delivering the opinion of the Supreme 
Court of the United States in Cooper v. Rey- 
nolds’ Lessee (5). 

“By jurisdiction over the’ subject-matter, 
is meant the nature of the cause of action 
and of the relief sought; and this is conferred 
by the Severeien Authority which orzanizes 
the Court, and is to b» sougut for in the 
general nature of its powers, or in au- 
thority specially conferred. 


“Jurisdiction of <he personis obtained 
by the service of proce;s, or by the volun- 


(4) 58 Ind. Cas. 806; 48 c. 138;31 C. L. J. 
482; Ad W. N. 723 (F. 
Ka (1869) 1o Wallace "308; 19 Law, Ed, 931. 


tary appearance of the party im the progress 
of the cause. 

“Jurisdiction of the ves is obtained by 
a seizure under process of the Court, where- 
by itis held to abide such order as the Court 
may make concerning it. 

“ The power to render the decree or 
judgment which the Court may undertake 
to make in the particuiar cause, depends 
upon the nature and extent of the autho- 
rity vested in it'by law in regard to the sub- 
ject-matter of the cause" 

Yor the validity of a judgment | in a suit, 
this jurisdiction over subject-matter must 
exist throughout the proceedings as well 
at the time ofits institution as at the time 
of its disposal. 

An illustration is furnished by the de- 
cision in Vajechand Ramajiv. Nandram 
Daiuram (6), there, a suit for the posses- 
sion of a house was instituted in the Court 
of a Mamlatdar who had jurisdiction at the 
date of the commencement of the litiga- 
tion to entertain the suit under the Mam- . 
latdar Courts Act, 1876. After the trial had 


.closed and before judgment could be de- 


livered, the Act was replaced by the Mam- 
latdar Courts Act, 1906, which restricted | 
the jurisdiction of the Mamlatdar to lands 
or premises used for agriculture. The Mam- 
latdar, notwithstanding this, delivered judg- 
ment. It was ruled that the judgment 
was without jurisdiction, as the Mamlatdar 
had lost jurisdiction before it was pronounced. 
Reliance was placed in support of this con- 
clusion upon the decision in R. v. Denton 
(7. We are not unmindful that the con- 
struction placed on the Mamlatdar Courts 
Act, 1906, by the decision of Vajechand 
Ramji v. Ngndram Daluram (6) was not 
followed tu ana v. Sheku (8) where Jen- 
kins, C. J., declined to attribute to the 
new ‘Statute a retrospective operati: n. That, 
however, does not touch the preseat ques- 
tion; on the other hand, the decision em- - 
phasises. the view that if the Court were 
taken to. have lost the jurisdiction during 
the pendency of the proceeding, the Court 
could not prenounce a decision therein. 
Such a resuit is by no means unknown to 


.(6 31 B. 545; 9 Bom. L. R. 1028. 
(7) (1852) x8 Q. B. 761; Dears C. C. 33214 


. J. M. C. 2073 17 Jur. 453; 118 E. R. 287. 


(8) 1o Bom, li. R. 3303 32 B. 337.. 
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Jaw; for the decision in R. v. Denton (7) 
belongs to the same catagory as the cases 
of Miller's case (9) ; R. v. London Justices 
(10); Charrington v. Meatheringam (xx), R. v. 
Mawgan (12). Asimilar view was adopted 
by the Supreme Court of the United States 
in Yeaton v. U.S. (13), which was followed 
in Hunt v. Jennings (24) as authority for 
the proposition that when the Court loses 
its jurisdiction during the pendency of a 
trial, it can no longer proceed to judgment. 
The same view wás maintained after elabo- 
rate discussion by the Supreme Court of 
New York in Butler v. Palmer (15) and was 
re-affirmed in Stephenson v. Doe (16). The 
principle enunciated by the Supreme Court 
of the United States in Yeaton v. U. S. (13) 
has since been repeatedly applied in that 
Court ; Hamilion Bank v. Dudly (17), Gates 
v. Osborne (x8), Baltimore Ry. Co. v. Grant 
(19), Henrix v. U. S. (20), Hallowell v. 
“Commons (21). We see no reason to doubt 
the correctness of the view that a Court 
may lose itsjurisdiction duringthe pendency 
of a proceeding, and that, in such an 
event, if it proceeds to pronounce judgment, 
such judgment must be regarded as void 
because made without jurisdiction, Wells 
on Jurisdiction, sections 73-81; Works on 
Jurisdiction , section 24; Brown on Juris- 
diction, section 25. 

Conversely, it has been maintained 
that if an action is commenced in a Court 
without jurisdiction over the subject- 
‘matter, the proceeding is void, nor will 
the fact that subsequently jurisdiction 
was by law conferred upon the Court 
over that class of cases cure the error; 
in other words, as stated in Mora 
v. Kuzac (22), ,the institution of a suit in 


(9) (1704) IW. Bl. 4514 96 E.R. 259. 
(o) (1764) 3 Burr. 1456; 97 E. R. 924. 
2) IT $ M. & W. 228: 5 Dowl. P. C. 4641 
6 L. J. (N. S.) Ex. 86; x Jur. 104; 150 E. R. 740. 
(r2) (1838) 8 A. & E. 496; 3 N. & P. 502; 7 
L. J. M. C. 98; 112 E. R. 927. 

(13) (1809) 5 Cranch 278 at p. 281; 3 Law. Ed. 

OT 


101. 
Uu (1839) 5 Blackford (Ind.) 195: 33 Am. Dec 


5. 
15) (1842) x Hill 324. 
D (1847) 8 Blackford (Ind.) 508; 46 Am. Dec, 
9. 
1 17) (1829) 2 Peter 492; 7 Law. Ed. 496. 
E 1869) 9 Wallace 567; 19 Law. Ed. 748. 
I9) (1878) 98 U. S. XXV, 231; 8 Otto 393. 
. (20) (1011) 219 U. S. 79. 
21) (1916) 239 U. S.506. 
22) (1869) 21 Louisiana 754. 





a Court without jurisdiction is null. and 
the investiture of that Court with jurisdic- 
tion at a subsequent period has no effect to 
cure the nullity; see also Hart v. Waitt (23). 

In the case before us, the Settlement 
Officer had jurisdiction, when he was appoint- 
ed to exercise his power, to reduce the 
rent of the disputed tenancy which at that 
time fell within the class of areas held by 
Sonthal Chakdars. Before he could exer- 
cise his jurisdiction, the tenancy had passed 
into the hands of a non-Senthal. Conse- 
quently, the Settlement Officer lost his 
jurisdiction over the area and could no 
longer exercise the power conferred on him. 
The proceedings taken by him subsequent 
thereto were without jurisdiction and could 
not affect the subject-matter of the liti- 
gation. 

It is also well settled that jurisdiction.of 
the subject-matter is given only by law and 
cannot be conferred by consent; it follows 
as a corollary that the objection that a 
Court is not given such jurisdiction by law 
cannot be waived by the parties Lawrence 
v. Wilcock (24) Ex parte Bischoffsheim, 
In re Aylmer (25); R. v. Judge of the 
County Court of Shopshire (26). There is 
thus no escape from the conclusion that 
the case before us attracts the opera- 
tion of the fundamental rule that, if a Court 
authorised by a Statute to exercise juris- 
diction in a particular class of cases only, 
nevertheless undertakes to exercise the 
power and jurisdiction conferred in a case 
to which the Statute has no application, 
the Court acts without jurisdiction. so 
that its judgment is a nullity and will be so 
treated when it comes in question either 
directly or collaterally. “An example is 
furnished by the decision of the Supreme 
Court of the United States in Hickey v. 
Stewart (27),where a decree by a State Court 
of Chancery, establishing the validity of a 
Spanish grant over which no power had 
ever been conferred upon that Court,was 
held void and its exercise of jurisdiction 
declared to be a mere usurpation of judi- 


23 Er 3 Albn. DM 532. 
24) (1880) 11 A. & É. 941 at p. 942; 3 P, & D. 
536; 8 D.P.C. 681; 8 L.J. Q. B. 284; 113 E. R. 672. 
(25) (1958) 20 Q. B. D. 258; 57 L. J. Q. B. 1683 
W 


3 . R. 231. 
26) (1888) 20 Q. B. D. 242. 
GC (1845) 3 Howard 750; 11 Law. Hd. 814, 


a 
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cial power; see also Rhode Island v. Mas- 
sachuseits (28), Wilcox v. Jackson (29), 
Thompson v. Whitman (30): U. S. v. Clarke 
(31), Home Insurance Co. v. Morse (32), 
Williamson v. Berry (33), In re Sawyer 
(34). We hold accordingly that the pro- 
ceedings of the Settlement Officer which 
resulted in the reduction of rent were with- 
out jurisdiction. 

As regards the second question, it may be 
conceded that section 104 J of the Bengal 
Tenancy Act raises an irrebutable presump- 
tion in favour of the entry in the Record- 
of -Rights ; Ambica Charan Chakravarti v. 
Joy Chandra Ghosh (35), Prasanna Kumar 
Adhikary v. mRachimuddin Howladar (36) 
Batkuntha Nath Ghose v. Sodananda Moha- 
patra (37), Rajani Kania Ghose v. Secretary 
of State for India (38), Parafulla Narain v. 
Palku Mahammad (39) and Pratap Chandra 
Jana v. Secretary of State for India in Coun- 
cil (40). ‘This, however, is of no avail to 
the appellants, for no conclusive effect can 
be attributed to an entry made as the result 
of a proceeding carried on without jutis- 
diction. 

The result is, that the contract between 
the parties cannot be deemed to have been 
superseded by the Record of Rights and is 
still operative between them. The decree 
of the District Judge must accordingly be 
affirmed and this appeal dismissed with 
costs. 
; Appeal dismissed. 
Ze Ke 
S (1838) 12 Peter 657; 9 Law Ed. 1223. 


29) (1839) 13 Peter 498; 10 Law. Ed. 264. 
a ie 18 Wallace 457; 85 U. &, XXI, 
8 


RE (1873) 20 Wallace 92; 87 U. S., XXII, 
"Ge (1874) 20 Wallace 4451 87 U. S., XXII, 
n (1850) 8 Howard 495; 12 Law. Ed. 
“Ga (1887) 124 U. S. 200 at p. 220; 31 Law. 
Ed. 402. . 


35) 4 Ind. Cas. 470; 13 C. W. N. 210. 
36) 15 Ind. Cas. 3273 17 C. W. N. 153. 

37) 46 Ind. Cas. 287; 23 C. W. N. 516; 

38) sr Ind. Cas. 226; 46 C. 90;23 C. W.N. 
649; 451. A. 190 (P. C.). | 

(39) 53 Ind. Cas. 122; 23 C. W. N. 860. 

(40) 67 Ind. Cas. 375; 35 C. L. J. 304; (1922) 
A. I. R. (C) 101; 49 C. 1026. 
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MADRAS HIGH COURT. ; 
ORIGINAL SIDE APPEAL NO. 5'OF 1921. 
July 24, 1932. l 
Present.—Sir Walter Schwabe, KY., Chief 
Justice, and Mr. Justice Wallace. | 
MURUGAPPA NAICKER-—-PLAINTIEF— 


APPELLANT 
versus 
THA YAMMAL-—DEFENDANT— 
RESPONDENT. j 
Practice— Appeal, delay in filing-—Delay excused 
by Admission ` Couri—Objectien, 


whether, can 
be taken ai hearing. SC e ' 
Where the delay in presenting an appeal is 
excused by the Admission Court by an order 
ex parte, the respondent, if he wishes to object 
to the order, must do so by motion.at the earliest 
opportunity after he becomes aware of the order 
and cannot take a preliminary objection on the 
point at the hearing of the appeal after all the 
expenses cf the hearing have been incurred. 


Krishnasami | Pamihondar | v. Ramaswami 
Chettiar, 43 Ind. Cas. 493; 41 M. 412; 34 M. L. J. 
63; 4 P. L. W. 54; 16 A. L. J. 57: 7 L. W. 156; 23 
M. L. T. ror; 27 C. L. J. 253; 2 P. L. R. r918; 
22 C. W. N. 481; 21 Bom. L. R. 541; 11 Bur. L. T. 
121; (1918) M. W. N. 906; 45 I. A. 25 (P. CH 
relied upon. 


Appeal from the judgment and 
decree of Mr. Justice Kumaraswami Sastri, 
dated the "bh of August 1020, 
passed in the exercise of the Ordinary 
Original Testamentery Jurisdiction of the 
High Court. 


Mr. N. K. Moharanga Pillai, for tte 
Appellant. é 
Messrs. T. R. Ramachandra Aiyar and K. 


B. Ranganada Avtar, forthe Respondent. 


JUDGMENT. l 
Schwabe, C. J.—In- mg judgement 
this preliminary point fails. By” ‘the 


rules in existence, if a petition of appeal 
ig presented out of time tle grounds 
for the delay must be stated so that when 
the matter comes before the Admissoin 
Court, the Court may decide whether: it 
shall be admitted notwithstanding its be- 
ing out of time. In this cage it appears 
that the case came before Napier, J. That 
learned Judge accepted the excuse and 
admitted the appeal. Within a short 
time of that date the respondent mu:t 
have been perfectly aware that the appeal 
was admitted. As has been decided by 
the Privy Council in  Krishnasami Pani- 
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kondar . v. Ramasami Chettiar (x) he 
could have moved the Court to set aside 
the leave to appeal although out of time. 
He did not do so. But he says: ‘Never 
mind. I am not going to ask you to do it 
now. When the case comes on for hearing 
on appeal, I shall then take it not by way 
of motion but by way of a preliminary 
point to the appeal.’ In the first place, 
in my judgment it is not & preliminary 
.point at all and any such applications 


ought to be done by way of motion. 
There is no motion before the Court. 
But I will assume that there is a 


motion before the Court. We have 
been told by the -Vekil what would be put 
before us on such a motion and if thet 
motion were: before the Court I should 
refuse it. I should refuse it on the ground 
that it is much too late. A Court will 
never allow people to weit upon their rights 
"while the other patty incurs expenses; 
and in e cess of this kind, it being open, 
as was found in the Privy Council case, 
to the respondent to move the Court to 
set aside the leave, he did nothing of the 
kind. He has waited for a period of one 
year end half until all the expenses of the 
hearing have been incurred end now comes 
into Court and says that the eppeel should 
be dismissed because it wes originelly out 
of time. I should never entertain such 
an application aud I do not propos: to 
listen to it to-day. o 
Wallace, J.—I agree. I think it is suffi- 
cient to say that there is no application 
before us to set aside Nepier, J’s ex parie 
‘order such as there wes in the Privy Council 
case which hes been quoted. : 
[ Note;—The rest of the judgment is not material 
for this report.— Ed.] ° 
V. N. V. 
z Ee Case vemandes. 
Ind. Cas. | AI M. 412; 34 M. L. J. 
es pr. W. 54; A L. J- 57; 7 le W. 196; 
23 M. L. T. 101; 27 C. 1. J. 25355 2 P. L. R. 1918; 
22 C. W. N. 481; 21 Bom. L. R. 541; i1 Bur. L. 
T. 121; (1918) M. W. N. 906; 45 I. A. 25 (P. C.. 
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CALCUITA HIGH COURT. 
APPEAL FROM APPELLATE DECREE Nc. 1645 
OF 1920. 
| July 20,,1922. 

Present —:Mr, Justice Walmsley and 
Mr. Justice B. B. Ghose. — 
JITENDRA NATH ROVY—DEFENDLNT 

—APPELLANT 
U2*StLS 
ASUTOSH GOSWAMI AND OTHERS- 
PLAINTIFFS—R ESPONDEN''S. l 
Landlord and tenant—Ouster of lenant und 


‘paramount title—- Abatement of rent. 


Defendant held a kaimi jama under plaintiff. 
Government instituted Dearah proceedings iti respect 
of certain lands which formed part of the bed of a 
river and were included in the defendant's jama. 
Plaintiff had notice of the proceedings and did not 
contest them. These lands were, as a. result of the 
proceedings, formed into a separate estate, and 
settlement was offered by Government to the plaint- 
iff on whose refusal it was offered' to defendant 
by whom it was accepted. Plaintiff accepted 
malikana from the Government in respect of the 
lands. It was subsequently discovered that the 
action of the Government in taking possession 
of the lands was wrong. In a suit for rent by the 
plaintiff against the defendant: 

Auld, that the plaintiff having in a manner 
admitted the superior title of Government to the 
lands in question, the action of the Government 
amounted in substance to an ouster of the defend- 
ant from a portion of the tenancy by a title para- 
mount and the latter was, therefore, entitled to an 
abatement of rent in proportion. [p. 830, col. 1.] 


Appeal against the decree of the Addi- 
tional District Judge, Faridpur, dated the 
27th of March 1920, modifying the de- 
Gees of the Officiating Subordinate Judge, 
First Courtof that District, dated the 5th 
of Mey rgra. l 

Babu Surendra Chandra’ Sen (with Muin 
Babu Hamendra Chandra Sem), for the 
Appellant.—The defendant is the appellant. 
The appeal arises ont cf a suit for rente» 
Upon tke facts found the defendant isen- - 
titled to a suspension of the entire rent. The 
first Court allowed apportionment of rent 
but disallowed the plea of suspension. 
On appeal by the plaintiff the decision 
kas Leen reversed. My pcint is that the 
lowcr Appellate Ccurt is wrong in rct allow- 
ing an abatermert of rert | ines 
much as the plaintiff did not object to 
the Deerah proceedings. On the other 
hand, he  consented to the same 
aud received a malhana from the 
Ge-rermment fcr the lands resumed. The 


^ the 
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facts found amount to an ouster of the 
Gefendant from a portion of the tenancy 
by title patamount.« I submit the decision 
of tbe Munsif should be restored. 

Babu S/ub Chandra Palit (with him 
Babws Manilal Bhaltacharjee and Upendra- 
arem Bhagcht), for the Respondents.—~ 
The action of the Government was a mere 
trespass ageinst the defendant. ‘here 
has been no eviction by title paramount. 
À landlord is not bound to protect the ténant 
from unlawful eviction by a trespasser. 
The Dearah proceeding was ulawful and 


as such the Government is in the 
position of a trespasser. It was the 
defendant’s duty to bring a suit to 
set aside the Dearah proceditigs. Receipt 


of malikana from the Government does 
not disentitle the plaintiff from claiming 
the entire rent. Plaintiffs might be liable 
to refund the malthana as has been found 
by the lower Apppellate Court. I submit 
that the decision of the lower Appellate 
Court is correct and ought not to be inter- 
fered with. 

Babu Surendra Chandra Sen, replied in 


brief. 
JUDGMENT. . 

Ghose, J.-—'bis appeal arises out of a suit 
for rent with regard to a ksimi jama Feld by 
the defendant under the plaintifs. The 
objection of the defendant which is now 
material to mention is that the landlords 
“are not entitled to the full rent claimed 
which is reserved under the lease but that 
be (defendant) is entitled to an abatement 
to the extent of Rs. So which amourt the 
defendant has to pay to the Government 
under the following circumstances: There 
was a river within the estate called Barasil 
river on the bed of which lands formed. 
The Government instituted Dearuh proceed- 
ings with reference to the lands formed on 
the bed of the river. It has been found 
by the Trial Court—and that finding has 
not been displaced: on appeal—that the 
plaintiffs had ‘notice of the proceedings 
commenced by tbe Government. As a 
tesuit of these proceedings the Govern- 
ment constituted the lands so formed into 
a separate estate and offered settlement 
-to the platutifiS. The plaintiffs did not 
accept settlement and itis found by both 
Courts that the plaintiffs did not take any 


step to tesist the proceeding taken by 


Government with regard to the question 
of a separate estate of the lands in question. 
As the píaintiff did not take settlement of 
this estate the Government settled the lands 
with the defendant temporarily and paid 
malkana to the plintiffs which the plaintiffs 
have been accepting without any protest. 
Upon that, it was found by the Trial Court 
that the plaintiffs had acquieseed in the pos- 
session taken by the Gavernment of 
the lands so formed on the ground that 
they wre newly formed lands aud had been . 


accepting such benefit as they were entitled 


to under the law ; that is, by accepting 
malzkana from Government. Itis, however, 
found now in this case that the action of 
the Government in taking proceedings, 
with regard to these lands was wrong as the 
lands were included within the permanently 
settled estate of the plaintiffs and also within 
the kaimi jama of the defendant. On the | 
findings however, that the plaintiffhad acqui- 

esced in the act of the Government which 
amounted to a dispossession not only of the ` 
tenant but also of the plaintiffs as landlorda 
with the result that the defendant had. to 
pay rent of Rs. 80 to the Government for 
these lands es being included within the 
Separate estate, that Court held that the 
defendant was entitlel to. an abatement . 
of rent to that extent. On appeal by the. 

plaintiff to the District Judge, tbe learned 
Judge has varied the decree of the Trial Court ` 
and allowed the plaintifs a decree for rent 


forthe fullamountcelaimed minus the amount 


of malibanz that the plaintiffs have been 
receiving from the Government. "The Judge 
was of opiniou thet it was for the defend- 
ant to contest the action of the Govern- 
ment while the Dearah proceedings were 
taken because, as he said, the defendant was 
in possession of the lands and was cogni- - 
zant of all thefacts. The -defendant has ' 
appealed to this Court and he contends that | 
the proceedings under which he has been 
compelled to pay the sum of Rs, 80 per 
year es rent to the Government for occu- 
pying these lands amount to an ouster by. 
a title paramount from a portion ofthe 
tenancy end that he is entitled to pro- 
pottionate abatement of rent payable 
to the plaintiffs. The origial plaintiffs have 
parted with their interest in the zemindart 
during the pendency of this appeal and 
the assignee has, on bis own application, 
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been added as a respondent to this appeal. 
The contention on behalf of the added re- 
spondent is that the act of the Government 
was a mere trespass and, as the landlord 
is not -Lound to protect the tenant from 
unlawful eviction by a trespasser, the 
defendant is not entitled to any abatement 
of rent as against him. As a matter of 
fact, it has been found by the learned Judge 
that at the time*when the Government took 
action under the Dearah proceedings, all 
parties were under the impression that 
there was nothing wrong init. The action 
of the Government caunot be construed 
as an act of trespass against the 
tenant defendant alone but they claimed 
titie as against the landlord also, 
and notice was given to the landlords 
cf the action that they were going to take. 
The landlords acquiesced in the act of the 
Governmentin taking possession of these 
ands as Dearah and in the formation of 
these lands into a separate estate of which 
the plaintiffs were recorded as owners with- 
out any protest or; in other words, the 
plaintifis admitted the paramount title 
of the Government which they claimed to 
these lands. The tenant could not have 
been expected to be aware of the title 
of the landlords. Ifthe act had merely been 
an act of trespass as against the tenant’s 
interest the plaintiffs’ contention would have 
been sound. But, under the circumstances 
- of this case, when the plaintiffs themselves 
had in a manner admitted the superior 
title-of the Government to take possession 
of the lands by proceedings taken under the 
law, the plaintiffs cannot now turn round 
and say that it was mere act of trespass 
on the part of the Government to dispossess 
the tenant.from his tenure and that the 
tenant is entitled to no relief. In substance, 
therefore, itis an ouster of the tenant from 
a portion of the tenancy under the plaintiffs 
by a title paramount, and the defendant is, 
therefore, entitled to an abatement of rent 
in proportion. The decree, therefore, of 
the learned District Judge is set aside 
and that of the Munsif restored with 
proportionate costs in that Court as allow- 
ed by that Court. "The defendent will get 
full costs in this Court as well as in the 
lower Appellate Court. 

Walmsley, J.—i agree. 

£. Ke Appeal allowed. 


LAHORE HIGH COURT. 
SECOND Civ, APPEAL No. 2788 OF 1921. 
May 11, 1922. 

Present —Mr. Justice Broadway. 
SANTA SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 
UerSUS 
BHAN SINGH AND OTHERS—PLAINTIFES 

| —RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O. XL I, 
vy. 27— Additional evidence; admission of. in 
appeal—Discretion of Court— High Court, power 
of, to interfere. 

Where a lower Appellate Court refuses to admit 
a certain material document as additional evidence 
in an appeal under O. XLI, r. 27 of the Civil Pro- 
cedure Code, a High Court cannot interferein second 
appeal and hold that such additional evidence 
ought to have been admitted by the lower 
Appellate Court. [p. 831, col. zl 

Vaithinatha Pillai v. Kuppa Thevar, 53 Ind. 
Cas. 274; 42 M. 737; 10 L. W. 122; 37 M. L. J. 125; 
(1919) M. W. N. 525; 26 M. L. T. 246 (F. B.) and 
Durga Prasad v. Jai Narain, 9 Ind. Cas. 265; 33 
A. 379; 8 A. L. J. 175, relied on. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 12th 
October 1921. 


Mr. Sheo Narain, for the Appellant. 

Lala Hargopal, for the Respondents. 

JUDGMENT.—Bhan Singh and others, 
on the 8th March 1920, instituted. a suit 
against Buta Singh and others asking for 
a declaration that certain alienations were 
void as against them. The case proceeded 
and on the 4th July 1920, the defendants 
filed an application asking the Trial Court 
to summon certain revenue records, alleg- 
ing in the said application, that copies 
of the documents required were not avail- 
able. This application was . supported 
by an affidavit in which, however, it was 
not sated that the copies could not be 
procuied. This application. was rejected 
by the Trial Couit on the 20th July 1920. 
The case proceeded, evidence was received 
for both sides, and on the 13th August 
1920 both the plaintiffs and the defendants 
closed their respective cases. The case 
was then adjourned for arguments. These 
were heard on the 25th October 1920 
and a date was fixed for orders. For vari- 
ous reasons the date for orders was post- 
poned from time to time and .it was not 
until the 21st; January 1921 that the 
case was finally disposed,of by the Court” 
of first instance, the palintifis’ suit being 
dismissed. 
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Prior to the dismissal, however, on the 
20th November 1920, the defendants had 
put ce.ta:n copies of the revenue records 
refer; d to in the application dated the 4th 
July i920 imo the petition-box with an 
application aking that they be brought 
on the record and treated as cvidence. 
This application.was rejected on the i8th 


December 1920 by the Trial Court and the . 


documents were returned. The plaintiffs’ 
suit having been dismissed they preferred 
an appeal to the District Judge who ac- 
cepted it partly and granted the plaintiffs 
a modified decree. Against this decree 
the defendants have come up to this Court 
in second appeal through Mr. Sheo Narain 
and it has been contended that the learned 
District Judge acted wrongly and illegally, 
in that the documents which had been refused 
by the Trial Couit had been again tendercd 
in the lower Appellate Court, and an order 
had been passed by the learned District 
Judge that they would be considered. 
In spite of this order, however,no considera- 
tion whatever has been paid tothisevidence 
by the learned District Judge. Mr. Hargopal 
for the respondents has contended that 
the record of the District Judge does not 
show that the documents referred to were 
even placed before him, There is thus 
only an affidavit filed by Santa Singh, 
one of the appellants, in which it is 
said that the  leained District Judge 
had ordered that the documents would 
be taken into consideration, A reference 
to the record ofthe lower Appellate Court 
shows a total absence of any reference 
to the filing of the documents The 
documents themselves bear an endorse- 
ment, dated the 18th December 1920, 
showing them to have been returned by the 
Tnal Court. There is no endorsement on 
them indicating that they had ever been 
placed on the lower Appellate Court’s re- 
cord, or been returned by that Court. It 
is, therefore, doubtful whether these docu- 
ments were ever placed before the learned 
Distuct Judge by the present appellants. 
Assuming, however, v hat they were tendered 
in the :ower Appellate Gout, Mr, Sheo 
Narain admi.s that the fact that no refer- 
ence to them had been made by the learned 
D.stiict Juage indicates that he had refused 
to admit thum in evidence, 

Under O. XLE, 1. 27 an Appellate Court 
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is empowered to admit evidence which 
ought to have been admitted but had 
been refused by th: Trial Covrt. in 
Vatthinatha Pillai wv. Kuppa Thevar (x) 
it was keld by majority of a Full Bench 
that here a lower Appellate Court refuses 
to admit a certain material document 
as additional evidence in the appeal under 
O. XLI, r. 27, Civil Procedure Code, the 
High Court cannot integfere in second 
appeal, and hold that such additional 
evidence ought to have been admitted by 
the lower Appellate Court. To the same 
effect is a case reported as Durga Prasad 
v. Jat Narain (2), where a Division Bench 
of the Allahabad High Court held that a 
refusal by an Appellate Court in the exer- 
Cise of its discretion to admit additional 
evidence under O. XLI, r. 27, Civil 
Procedure Code, is not a matter which can 
be rectified in second appeal by the High 
Coyrt. In the present case it appears to me 
that the Trial Court was not bound to 
allow the defendants-appellants to produce 
these documents at the stage when they 
were tendered. The learned District Judge 
had a discretion under O. XLI, r. 27 
io admit them. There -is on the 
record of the lower Appellate Court 
nothing to indicate that these docu- 
ments were ever tendered before it, 
Assuming, however, that they were so 
tendered, I couxider that Mr, Sheo Narain 
is right when he says that the absence of 
any reference to these documents in the 
judgment of. the learned Distiict Judge 
must be taken as indicative of his having 
tefused to admit these documents under 
O. XLI, 1, 27, Civil Procedure Code. 
He exercised” his discretion against 
the present appellants, and having re- 
gard to the authorities cited* above, it 
appears to me that this Court cannot now 
interere wiih the disc:ctiou oi the lower 
Appellate Cour: in second appeal. 

i must, therefore, dismiss the appeal 


with costs. A 
Appeal dismissed. 
X. K. 


(x) 5» Ind. Cas. 274342 M. ina Io L. W, 
122; 37 M. E J. 125; (1919) M. W. N. 525; 26 
M. L. T. 246 

(2) 9 Ind, Cas. 2651 33 A. 3791 8 A. I. J. 175. 
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EARIYAPPA FAKIRAPPA V., TANTAPPA. 


BOMBAY HIGH COURT. 
First CIVIL, APPEAI, No. 71 OF 1921. 
August 21, 1922. 
Present:-—Sir Lailubhai Shah, Kr., Acting 
- Chief Justice, and Mr. Justice Crump. 
KARIVAPPA FAKIRAPPA— 
^. APPLICANT—AÀPPELLANT 
VEVSUS 
TANTAPPA Bin KARIVAPPA KASAWAT, 
| AND OTHERS— OPPONENTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908); O. 
XXII, v. 9— Appellant, death of--Minor heir— 
Representation not made within time under mistaken 

view of law— Abatement, selling aside of. 
` An appellant died leaving a minor heir. A 
‘cousin of the minor made an application on behalf 
of the latter for his being brought on the record. 
Under a mistaken view of the law of limitation, 
however which had recently been amended, tbe 
application was not made within time, and was 
rejected. Subsequently, an application was made 
to set aside the abatement, which was also 
rejected. On appeal: : . 

Held, that in view of the mistaken impres#ion 
of the guardian as to the law on the point and the 
fact that the application was 1nade on behali of a 
minor heir, the otder of the lower Court should 
not be allowed to stand and the abatement should 
be set aside. 


. First appeal against a decree of the 
District Judge, Dharwar, in Application 
No. 48 of 1921. 


Mr. R. A. Jahagirdar, for the Appellant. 
Mr. S. Y. Abhyanker, for the Respondent. 


JUDGMENT.—In this case the appellant 
before the District Court of Dharwar died 
on the 12th December 1920. Hea was original 
defendant No. 4. An application was 
made on behalf of his. minoreson and heir 
by his cousin Gividappa on the 13th June 
1921 to bring the minor heir on the re- 
cord. That application would be in time 
according to the Limitation Act of 1908 


as it stood prior to the amendment, as ` 


it was made in six months. That was, 
however, tejected because the period was 
reduced by thé amending Act XXVI of 
1920 to three months. Then he made an 
application on the 2znd July 1921 to set 
aside the abatement and to allow the minor 
son as represented by his cousin to continue 
the appeal. In support of that application 
he apparently relied upon section 6 of the 


Limitation Act; but the learned Judge ` 


SÉ D 
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held the section to be inapplicable 
and accordingly rejected the application. 
The order, however, refusing to s:t aside 


the abatement is appealable under O. 
XLIII, clause (A). 


In the appeal before us it is contended ` 


that, in view of the ignorance of the party 


as to the change in the period of limita-. 


tion, and of the fact that the heir is a minor, 
it will be really a matter of injustice and 
hardship if he is not allowed to continue 
the appeal. It is unfortunate that a pro- 
ceeding of this nature which deserves to 
be carefully attended to by the party or the 
llegder concerned has not been attended 
to in that manner with the result that the 
application was not properly drawn up 
and no proper affidavit was put in to show 
thet there was sufficient reason to allow the 


application even though it was in law. 


beyond time. Naturally, the respondent’s 
Pleader here has relied upon the absence 
of materials on this point to show that 
the order made by the learned District Judge 
should not be disturbed. Having regard 
to the change in the law and to the fact 
that the application was made on behalf 
of the minor heir, I do do not think it 
would be just to allow the order appealed 


. from to stand. Itis evident from the ap- 


plication which was first made on the: 13th 
June, that the guardian of the minor was 
clearly under a mistaken impression as to 
the law on the point. I think it would be 


fair to allow this appeal though the ground ` 


put forward before the District Judge in 


. support of the application is not tenable. 


I would allow the appeal, set aside the 
abatement and allow the application of 
Govindappa to continue the appeal on 
behalf of the minor heir in the Disrtict Court. 
No order as to costs. 

N. H. 
Appeal allowed, 
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ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No. 146 OF 1921. 
July* 7, 1922. 
Preseni:—Mz. Justice Walsh. 
JWALA PRASAD—DREFRNDANT— 

APPELLANT 
VEYSUS | 
RAGHUBIR PRASAD- —PLAINTIFF— 
RESPONDENT. 


Parinership— Dissolution—Palent rights—Duty 
of Court— Death of partner, effect of. 


Where the questiom of ownership in a patent 
arises in a dispute in the windiug-up of a partner- 
ship, theCourt, which is bound to determine and 
to determine finally and to dispose of questions 
relating to the partnership, cannot shirk its duty 
in deciding how the partners intended the patent 
rights to be dealt with, merely because special 
powers have been given to litigants to apply to an- 
other Court. The Special Court, under the Patent 
Act, is bound, in deciding any matter in relation 
to a patent in accordance with the sections of the 
Patent Act, to decide the controversy with reference 
to what has been established by the findings of the 
Court in the dissolution of the partnership which 
would be binding upon the parties in any contro- 
versy under the Patent Act. 


Although death terminates a partnership, there 
is nothing to prevent the parties from agreeing to 
carry on beyond the date automatically fixed 
by the operation of law. 


Second appeal against a decree of 
the Additional Sub-Judge, Aligarh, dated 
the 13th September 1920. 


Messrs. G. Agarwala and Panna Lal, for 
the Appellant. 
Mr. P. L. Banerji, for the Respondent, 


JUDGMENT.—I do not agree with the 
view ofthe lower Courts, in this appeal 
, that the ownership of the patent was a 
matter exclusively to be dealt with by the 
"Court appointed under the Patent Act. 
The ownership in this patent arises in a 
dispute in the winding-up oi the partner- 
ship. The provisions of the Patent Act 
are a guide, both to the Special Court, and 
to all Courts where a controversy arises 
in regard to the ownership of a patent, the 
benefcial interest of which belongs to one 
person although the registered name is 
that of another. It might be, independent- 
ly of anything appearing in this case, that 
the owner of a patent without transferring 
his interest in it, agreed with a partner to 
share the expenses and the profits of run- 
ning it together in partnership, and it might, 
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as a matter of convenience in the course 
of business, result in the name of the 
patentee being either the two of them or 
even the one who had not inventedit. In my 
opinion, in such circumstances, the Court 
which isboundto determineaud to determine 
finally and to dispose of questions arising 
in the partnership suit, caunot shirk its 
duty in deciding how the partners intended 
the patent rights to be dealt with, merely 
because special powers have been given to 
litigants to apply to another Court. The 
Special Court under the Patent Act would 
be bound, in deciding any matter in relation 
to a patent in accordance with the sections 
of the Patent Act, to decide the contro- 
versy with reference to what had been es- 
tablished by the findings of the Court in 
the dissolution of the partnership, which 
would be binding upon the parties, in my 
opinion,in any controversy under the Patent 
Act. "Tt is, therefore, my duty, I think, to 
decide that question, but after my explain- 
ing his position to Mr. Raghubir Prasad, the 
owner of this patent, and the surviving 
partner, and obviously the working head 
of the business, he has relieved me of the 
duty of coming to any decision of my own 
upon the point. This part of the appeal 
arises out of the decision of the lower Ap- 
pellate Court in reversing the decision of 
the First Court with regard to the locks 
known as '' Kartoos" and '' Impervis.” 
Raghubir Prasad is of opinion that they 
are of no commercial value. As the owner of 
a Lock Factory, he says they are not worth 
making. The minor, when he comes to 
the age of discretion, may take another 
view, but Mr. Raghubir Prasad, the res- 
pondent, has consented to abandoning any 
claim to patent rights in the looks known 
as the “ Kartoos" and ''Impervis." In 
that respect he has relieved me of the res- 
ponsibility of deciding the proper decree 
to pass in this part of the appeal. lu re- 
gard to the other question raised in the 
appeal, Ihaveno doubt that itis a question 
of contract. Itis quite true, as Mr. Panna 
Lalsays, that death determinates a partner- 
ship, but the parties may agree to anythiug 
and if they agree to carry on beyond the 
date automatically fixed by operation of 
law, there is nothing in the world to pre- 
vent them from doing so. It has been 
found as a fact that they did soin this case. 
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Mr.’ Patna Lal says ‘that the contracting 
party is a minor. But he was represented 
by a guardian, and if the point had been 


properly taken the! Court would have. 


decided that it was a contract clearly for 
the benefit of the minor. : It' was made at 
the request: of the guardian for the con- 
venience and ‘benefit of the minor's interest. 


Ivannotinterfere-with a finding of that kind. 


in which both'Coürts are agreed: and upon 
which'no sort of misdiréction.in law is sug- 
gested. The result is that the appeal must 
be ‘dismissed with costs:including fees: on 
the ‘higher scale: I make no order as to 
costsin the lower Court. 


N, K. Appeal dismissed, 


LOWER.BURMA CHIEF COURT. 
First CIVIL Appear, No. 159 OF 1921. 
March 6, 1922.. 
Preseni-.—SiriSydney Robinson, En. Chief 
Judge, and Mr..Justice Macgregor. 
MOTOR :COMPANY— 
DEFENDANT—APPELLANT 
l VErSUS 
SHAIK JUMAN-—PLAINTIFF—RESPONDENT, 
Rangoon Rent. Act (II of 1920) s. 10— Object 
of . Act--Ejectment of ienant— Landlord- wanting 
to build commodiots house-—Bona fides, proof: of— 
' Notiae -to .quit— Objection: to: < eiie of notice, 
whether entertainable in second appea 
The object of the Rangoon Rént Act is not 
to interfere with the legal use of" private-property; 
its objectis -to protect tenants from: ejectihient 


where. they: are. unable. or unwillingto pay an en- 
hanced.rent. : 


Where alandlord wishes to demolish: a building 


and .erect' a more commodious one in its place 
and seeks to “ejects the: tenant residing’ therein, 
he is entitled to do so after giving the latter. a 
valid nojice to quit; bu be ‘must show that he” is 
acting bona fide and has the means to carry- out 
his intentions. 

Where in an ejectment suit the:tenant does not, 


‘in the Trial:Court, oþject: to: the .validity of a 


notice ..to . quit, ..he.must be deemed to have 


‘waived it and cannot. be allowed -to take the 


objection for the first time' in appeal. ' 


Mr. N. M.'Cowasjre, for the. Appellant. 
Mr; "Macdounell, for the - Respondent. 
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which 


“find any ground. for 
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| JUDGMENT: : 
Robinson, C. J. 
lants ` have been in posSession of the pte- 
mises in suit for the last seven years as 
tenants for purposes of a Motor Garage. 
‘In the year 1920 the: respondent pur- 
chased the premises. He is a building 
contractor whose business consists in buy- 
ing properties, improving them and re- 
selling. He served notice.on the .appel- 
lants to quit. ‘The first notice, dated the 
14th..of February. 1920, was, it is said, 
issued.on:the date on.which he :purchased 
thé property. It ‘called upon the appel- 
lants to vacate by the 31st of Match. and 
specified that respondent was desirous of 
demolishing the. building and erecting. a 
new. one On the 14th of August. 1920 
he ‘issued notice to quit in which his in- 
tention to demolish the building and erect 
a four-storied building: in its. place was 
set out. The notice called upon the -appel- 
lants : to vacate be: the 31st Augus: 
1920. 
The respondent brouda this suit to 
eject- ‘the appellants- and, with reference 





to the;proviso to section 10 of “the Rangoon 


Rent Act, he pleaded that be Dad a cause 
should. be deemed satisfactory 
by. the Cout for taking the case. out 
of the prov.sions: of the Act. 

Appellants in their written statement 
admitted :the receipt of:the notice bur they 
did not. tske any objection. to the 
validity:of that notice. 

The lea ned Judge on the original side 
of this Court g:anted a decree 10: eject- 


“ment; and in this appeal,in addition to 


contesting .the decision that satisfactory ` 
cause had been: made-out, it is pleaded if 


an additional giound.of appeal that the 


‘notice to quit wes bad in. law. and that 
the appellants we:e.entitled to six months’ 
notice as provided by section 1060. the 
Transfer, of Property Act. . This objection 


“is based.on the ground that the. .prem ses 


.were leased to-them and we.e o-cupied 
by them-for mantu.actucing purposes. 
On the me.its of the case we cannot 
diffeiing from the 
.opinicn of “the Court. below. We are satis- 
fied: that. the respondent purchased. these 
piemises with the.ob;ect.of pulling down 


the present building,which is a one-storied 


building, and erecting.: on the site a largs 
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` and commodious building that would afford 
residence to many people.. 

The Rent Act is a piece of emergency 
. legislation, passed with the object of tempo- 
rarily restricting the increase of rents 
in the City of Rangoon. It is not the object 
. of the Act to interfere with the legal use 
of private property and is aimed to pros 
tect tenants from ej ectment where they .are 
unable or unwilling to pay an enhanced rent. 
‘It is no doubt necessary that the land- 

lord should show that he is acting bona- 


fide, that, it is his real intention to pull’ 


i down. and re-erect and that he has the 


means to carry out his intentions, for no. 


landlord could be, permitted to eject his 
.tenant on such a plea if he had no realin- 
tention of carrying out his purpose. 

As to the question whether this purpose 
is one that the Court should deem satis- 
- factory, we also agree with the learned 
Judge.. The. premises are situated in a 
very populated and important business 
quarter of the City. It would no doubt 
be for the public benefit that the site should 
be put.to a, use that would be to the ad- 
vantage.of a large number of persons, more 
patticularly at a time when residential 
premises are very scarce. 

We are satisfied that the respondent 
. has the means to carry out his purpose 
and we aresatisfied as to his bona fide inten- 
tion to do so if he can obtain, possession. 
But he is not entitled to eject, and the 
Court cannot. give a decree for ejectment, 
unless, „a. valid:-legal notice to quit: has 
been served. 


The plaint sets out, firstly that “he de- 


fendants-appellants were in occupation of. 


the premises at a monthly rental of Rs: 200. 
It then sets out ‘he notice served on the 
defendants-appellants. and that; although 
the defendants-appellan’s’ tenan y had been 
terminated ,they.did not vacate the premises 
but had wrongfully remained in possession 
of the same. The written statement ad- 
mits that the premises were occupied at a 
monthly rental of Rs.:200. It goes On to 
admit the notice set out in the plaint and 
the fact that they are still in possesion. 
- It does. not. allege that the.notice was not 
. a valid- legal notice, nor does it deny that 
Le ` defendants-appellants’ tenancy. had 
-been terminated thereby. 

Plaintifi-respondent gave evidence as to 


* 


the notice.and theie is nothing j jn the cross 
examination to suggest that the notice was 
not legal, nor is there anything in the 
defendants-appellants’ evidence., The 
point that the.léase was one for. manufac- 
turing purposes and that, therefore, six 
months' notice terminating within a year 
of the tenancy, was necessary, was; taken 
for the first time on appe al. 

We were not referred to*any,authoiity 
to the effect. that. that should be allowed. 
We. have - considered the case. of Dòndhu 


v. Madhavyao Narayan Gadre, (x), .Ganoo 


v. Shri Dev Sidheshivar (2); Abdulla Rawy- 
tan. v. Subbarayyar: (ai. and, Subba-sv. 


Nagappa (4), -which held that such an ob- 


jection -could be taken for the :first time 
even on second appeal, but, an , examination 


of these cases. shows .that there was, a 


general denial.in th» pleadings, or it was 


-only the finding of the Court as to whether 


the tfhancy was a yearly . one, andi not 
a permanent one that gave-rise-to the point. 

In the present case the plaintiff-respond- 
ent had no doubt to prove a valid, and a 
legal notice. His  allegation was, that 
defendants-appellants were monthly tenants 
and he proved a valid and legal notice suffi- 
cient to establish his case on the allegation 
on which he based it. It was open to the 
defendants-appellants to contest these 
allegations, but-they did not do so. They 
must be held to have waived any objec- 
tion to the adequacy of the notice on the 


. supposition that they were monthly tenants. 


Th-y did not. plead that they were anything 
else. The question whether this tenancy 
was one for manu acturing purposes: is a 
‘question of fact, and the fai ure to plead it 
and prove it must be taken as an admis- 
sion, and we do.not consider that * can be 
allowed to. be raised: for the first "— on 
appeal. 

Se: Ex parte Firth, In v: Cowburn (5).. 

The result, therefore, is that.the decree 
of the Court below must be confirmed, and 
the appeal stands dismissed "with. costs 
throughout. 

N.H... Appzal dismissed. 

(1) 18 B. rro; 9 Ind. Dec. (x. 9 582. 

(2), 26 B. 560;.4 Bom. L. R. 58. 

(3), 2 M. 346;.3 Ind. Jur. 160; 1i Ind. Dec. 


(x. s.) SIN. 


(4) 12 M. 353; 13 Ind. Jur. 25674 Ind. Dec, 


(N. S.) 595., 
(5) (1882) 19 SCH : D. 


419; 5t L. J. Ch. 
Lo E 120; SEH , 529 "suy 
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MAHOMED NASEER 9, MAHABIR DAS, 
ALLAHABAD HIGH COURT. 

' SECOND CIVIL APPEAI, No. 1413 OF 1920, 
June 8, 1922. 

Present — Mr, Justice Stuart. 
Maului MAHOMED NASEER AND 
ANOTHER—PLAINTIFFS—APPELLANTS 

Versus 

DAS AND ANOTHER—DEFEND - 
&NTS— RESPONDENTS. 
` Estoppel—Grant for one purpose— User for 
another —Orwner not protesting— Acquiescence. 

Where having been granted 
the user certain land for quite 

a different purpose, uses it for the purpose of 
digging a public baoli thereon and the owner 

takes no active steps to prevent the construction 

but, at the same time, does not consent to it, 
the question of the owner standing by does not 
arise, as the grantee could not have believed that 
the land was his own property. And if there is 
nothing to show that the owner had any sinister 
motive in abstaining at the time, from protest, he 
is entitled to have the land put in the state in which 

it was at the time of the grant. . 

- Beni Ram v. Kundan Lal, 21 A.496;i Bom. 
- L-R. 400; 3 C. W:N. 502; 26 I. A. 58; 7 Sar. P. 
C, J. 523; (P. C.), relied on, 

, Second appeal from the Sub-Judge of 
Azamgarh, dated the 31st August rgrg. 
Mr. Mukhtar Ahmad, for the Appellants. 
Mr. Iqbal Ahmad, fot the Respondents, 
JUDGMENT.—The findings of fact show 

that the defendants, having been granted 

a- user of certain land for certain purposes 
used it for purposes other than the pur 
pose for which it had been granted, by 
digging a baol which is used by the public. 
This baoli was constructed 24 years before 
the date of suit. The plaintiffs, who ate 
the proprietors of the village, took no ac- 
tive steps to prevent the baoli being con- 
structed, but, at the esame time, did not 
consent to this construction. 'The lower 
Courts have dismissed the plaintiffs’ suit 
upon a finding of equitable estoppel. 
Toe uecisionof the lower Courts cannot be 
upheld. The question was considered at 
some length by their Lordships of the Privy 
Councilin the case of Beni Ram v. Kundan 
Lal (1) and applying the law laid down in 
that decision to the facts of the suit out of 
which this appea! arises, it is clear that the 
defendants have no case at all. There was 
no question of the owner standing by, 
watching the construction of the baoli being 
made by a person who wasunder a mistaken 


(1) 21 A. 496; r Bom. L. R. 400; 3 C. W.N. 
502; 26 I. A. 58; 7 Sar. P. C, J. 523 (P. C.). 
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belief that the land was his own preperty, 
in order to gain an advantage. The defend- 
cuts could not have believed that the land 
was their own property, and there is nc- 
thing to show that the plaintifis had any 
sinister motivein abstaining, at the time, 
from protest. I shouldhave been glad in this 
particular case to grant a pecuniary com- 
pensation instead of the relief desired in 
the plaint, but I do not think that I should 
be justified in concluding a case like this 


merely by the award of a pecuniary com- 


pensation. The plaintiffs. in my opinion, 
ate entitled to have theland putin the state, 
in which it was befote, and I, therefore, allow 
the appeal and direct that a decree be 
prepared for the removai of the trees, and 
filling up of the baoli, within a period of 
six months of the date of the decree, It will 
be for the defendants to carry out the re- 
moval of the trees and the filling up of the 
baoli. If they do not do so within the 
specified period, the plaintiffs will be at 
liberty to do the work themselves and 
charge the costs of so doing as costs in 
the cas.. The defendants will pay their 
own costs and those of the plaintiffs in al! 
Courts. 


N. K. Appeal allowed. 
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ALLAHABAD HIGH COURT. 

SECOND CIVIL, APPEAL No. 1567 OF 1920. 

June 21, 1922. 

Present :-—Mr. Justice Gokul Prasad. 
RAZA ALI—DEFENDANT-—APPELLANT 
VETSUS 
MOAZZAM  ALI—PLAINTIFF— 
RESPONDENT. 

Muhammadan Law—-Wakt-—Mutwaili, successfon 
to office of — Arbitration or compromise, decision by, 
validity of. 

The question of succession to the office of a 
mutwalliis not of a private nature which can be 
settled by arbitration ot compromise ; it is a matter 
which should be decided by the rules of Muham- 
madan Law. According to thatlaw, if no rules of 
Succession to the /owliat are made by the creator 
of the endowment the right of appointing a mulwalli 
vests first in the founder, after his death in the 
executor and in the case of failure of the above two 
in the Qasi or the officer of the Civil Court. 


[p. 837, col. 2.] 
Mohammad Ibrahim Khan v. Ahmad Said Khan, 


6 Ind. Cas. 219; 32 A. 503; 7 A. L. J. 76r, relied on. 

Second appeal from a decree of the 
District Judge, Budaun, dated the rst 
December 1920. 


* 
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Mr. Ibn-i-Ahmad, for the Appellant. 

Messrs. Igbal Ahmad and Mukhtar Ahmad, 
for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought under the following cir- 
cumstances:—Musammat Mahmudunnissa 
made a wagf of certain property in the 
year 1884 and she appointed her son, Mustafa 
Ali, as the first mutwalli. The rules for 
` succession to the office of mutwalll were 
not fixed by the lady. It appears that 
in the year Igro some misunderstanding 
arose between the two sons of Mustafa Ali 
and Mustafa Ali himself about the dower 
of Mustafa Ali's wife, and his sons further 
claimed to be appointed as managers of 
the property endowed by their gránd-mother. 
These disputes were referred to the arbi- 
tration of one Ghulam Ameer and he decided 
. that Mustafa Ali should continue to be 
muiwali during his lifetime and that after 
his death, his two sons, the plaintiff and 
the defendant in the present suit, would 
be joint mutwallis and act according to the 
deed of endowment executed by their grand- 
mother, Musammat Mahmudunnissa. The 
present suit has been brought by the plaint- 
iff for recovery of half the income of the 
endowed property from: the defendant on 
the ground that he is a joint mutwallt and 
as such is entitled to half of the income 
of the endowed property. The profits 
claimed were for Rabi 1326 F and Kharif 
1327 F. The defendant contended that 
the plaintiff was not a co-mutwalli with 
him; he also contended that the profits of 
Rabi 1326 had been collected by Mustafa 
Ali himself and those for Kharif 1327 had 
been collected by the defendant-appellant. 

The First Court came to the conclu- 
esion that, having regard to the case of 
Mohammad Ibrahim Khan v. Ahmad 
Said Khan (I), the appointment of 
the plaintiff as a mutwalli by an 
arbitration proceeding, referred to above, 
was not a valid appointment and, therefore, 
the plaintiff had no cause of action to sue. 
He dismissed the suit. The lower Appellate 
Court has reversed this decree and the de- 
fendant comes here in second appeal. 

The defendant’s learned Counsel relies 
upon the case of Mohammad Ibrahim 
Khan v. Ahmad Said Khan (1), and 


(1) -6 Ind, Cas, 219; 32 A. 503; 7 Ia A. J. 701. 
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that Mustafa Ali and his 
Sons (the plaintiff is one of those sons), 
could not have appointed a successor 
to the office of mutwalli by reference to 
arbitration and, therefore, the plaintiff had 
no right.of suit. As I have already stated 
above, it appears fromthe reference to arbi- 
tration that there were only two points 
of dispute, namely, (1) the realisation by 
the sons of the amount of dower-debt due 
to their deceased grand-mother, and (2) the 
management of the endowed property which 
the plaintiff claimed in presenti for them- 
selves. There is no doubt in my mind, 
after treading the whole agreement, that 
one of the questions to be decided by the 
arbitrator was as to who was the person 
who should remain in charge and manage- 
ment. of the endowed property and, in my 
opinion, this case falls exactly within 
the purview of the rule of law laid down 
in the case of Mohammad Ibrahim Khan v. 
Ahmad Said Khan (x), namely, thatina 
matter like this the parties cannot choose their 
own Court but that this ise au matter which 
has to be decided by the Jdge who looks 
to the interest of the members of the public 
interested in the endowment. Itis a matter 
not of a private nature which has to be 
settled by arbitration or compromise, but it 


is a matter which has to be decided by the 


rulesof Muhammadan Law. According to 
that law, if no rules of succession to the 
towliat are made by the creator of the en- 
dowment the right of appointing a mut- 
walli vests first in the founder, after his 
death in the executor and in case of failure 
of the above two, in the Qazi or the officer 
of the Civil Court. It has been argued 
by the learned Counsel for the plaintiff-res- 
pondent that a nłutwalli has a right to ap- 
point his own successor, but Mr. Ibn-i-Ahmad, 
of the other hand, contends that ap appoint- 
ment of a successor by the mutwalld is not 
valid unless sanctioned by the Court. Any 
how, it seems that the evil against 
which the’ decision in the case of 
Mohammad Ibrahim Khan, v. Ahmad 
Said Khan (I) was directed might also 
arise in cases where disputes like the 
present about fowllat are settled by arbitra- 
tion and I think, on the principle laid down in 
that case, that the appointment of the plain- 
tiff as a co-mutwalli in the present case 


was invalid, The plaintiff, therefore, had 


gi. 
H 


Present — A: Justice “Broadway 


to" 


ead" of “gift ‘on < October the 
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CHHAJJU MAI, v, KUNDAN IAL; 


Ho riglit-to "bing ‘the Suit and the decision 


ofthe Court of first" instance “was a. correct 
“decision and should not have been disturbed. 


I thetefote, ‘allow the appeal, set ‘dside the | 

décred* òf! the’ lowér'Appellàte Court and | 
réStóie that: of (e. Court of first instance 
` With costs in all Courts. 


Appeal allowed. 
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 ULAHCORE-HIGH COURT.. 
SECONDCivIL APPEAL No: 1153 OF 1916, 
| july:28,1922. 
and 
ue Mrl- Justice Brasher. 
CCHHAJJU «MAL “AND 'ANOTHER— 
' - DEFENDANTS—APPELLANTS 
: VEYSUS 
-KUNDAN TAL AND OTHERS— 
"PLAINTIFFS— RESPONDENTS. 


-'Gause: of “abtion—~ Alienation” by Hindu widow 
i estate under -Will—Declavatory 


Claiming absolute 


edd 


SWil by Peversioney— Failure io sue for cancellation 
‘of —Hindu "7 Law— Alieviationr— 


of! Walls) “effect 
Jains, ' 


“‘Where-a reversioner-brings a suit for a declaration 
that a deed of’ transfer executed by the widow 
void "db against his" rights and, à Will alleged 

a 'éxecüted by the ‘deceased kuhana 
of thé widow <6nférring ah absclutesestate: upon 
ber is set up. in-defence, the teversioner is rot 
barred from disputing it, merely becauie he failed 

hë for its cancellation within ihe "peiicd of 


i$" 
‘Goat ese di cay S 
to Havé beén- 


limitation! 


“Jains are subject to Hindu Law in "matters of 
alienation except where a spécial custom is proved. 
Sohna Shah v. Dipa Shah, 15 P. R. 16c2, relied 


D 


‘on. , i s 
“Second appeal from the ‘décreé of Addi- 
“tional District Judge, Aribala, ‘dated’ the 
“Sth February 19018. — ^ —— p 
DT. G:C. Narang and Mr. ‘Govind: Ram, 
"dë the "ppéllants. ` l u 
^ ML Shed Narain, R? Bi fór the Respónd- 
dents’ 7000 NE" 
id JUÜDGMENT.—Muziianat ‘Naraini, “the 
"Widow of a Jain ` need 
"Sain; “of “Ambala ‘City, éxccüted^ a 
Axst 


"ro10 "by, which'"she'' transferred to “the 


“focal Gcwsfiala .a Whop "which ` had” te- 


“donged “tol “ker ‘deceased husband. "The 


“plaintiff; Bitü'Mal, is the brother of Kixtwar 


"sein end he* sued for. a declaration that 


‘> thé “deed “of “kift was void as against his 
"rights." Mirsaniniat' Narami relied oma Will 
“which was atléged to "liave been execüted 
“by "her "hüsband according. to- which - the 
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‘This firding of fact 


“Kanwar - 


-ito 


shop in“dispute "together “With other. Pròp- 
city was ‘bequeathed to her and "by ‘which 
she was given the right to “dispose..of -this 
property .without” restriction. ^ It "was 
also ‘pleaded’ that Kanwat Sain, when 
on lis déath ted, had given a verbal di- 
tection that-the shop ín dispute should: be 
given to the Gtwshala.' There were al&y pleas 
that the plaintiff could’ hot now dispute the 
Will since’ the period’ of limitation for 
bringing a suit to have it cancelled ‘had. ex- 
pired ‘and that ‘Musdminat ‘Naraini, iñ any 
cese, es the widow of a Jain, was complete 
owner of the property in dispute, , —— 
Poth the Courts below Have "Held that 
the Will Was hot exécüted by Kanwar Sain 
when ke was óf sound disposing’ thind “and 
thé othér “disputed ' points have'also, been 
Ccciccá in flaintift’s féxour. ‘The defend~ 
anis bete preferred this sécorid appeal and ' 
the frst ‘thie groühds of appeal, telate to 
tle Will.” It hes clearly been’. found “by 
‘tke District Judge ‘that (re Will -was 
rot genuinely  exécuted By Kàáwar Sein. 
‘Catinot be dsseiled 
in’ second ' appeal and’ if ‘the "Will is 
tot proved, it" is ‘futile’ to décide 
whetker it would Have Been valid if it 


Dad Deen proved. 


. Iie objection o the ground of timi- 
tation effects to Le quite ürtenable. 


At is ret conterced that the suit is ‘barred 


Ly tme itt it is urged that the. plaintiff 
js Lerred-from disputing the Will since ‘he 


.Irev.otsly Liought nô suit ‘to contest it 


lie Daat Juése hes found ‘that “the 
plaintif must Have "been àwaie of the ‘éxis- 
terce of the Will in 1908, ‘and it is clear 
that he had after that three yéars within 
Which to bring 4 suit fot cancéllatio, of 


the Will under "At. gi of the lita? 


‘tion Act. We fail, however, to “see “that, 


Lecarse nd sich suit was brought by ‘him, 
the plaintiff is barred from dispüting the 
Wil wlich ‘hes teen set üp £85 a 


' Cefence' ` to” the présent claim, ‘the cause 
Of action Jor’ which arose’ when -thé: deed 


of gift wes éxecüted. jus 

The next point taken in this ajreh] 
relates to the right of a Jain widow to alien- 
ete thle ceW-acqnired property of her de» 
cees(d Lisberd. It is clear from: Shna 
Shah v. Dita Shah (1) that Janó "aie 


(1), 15 P, R. 1602, 
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SANKALCHAND VITHAI, Y. CHIMANLAL MAGANLAL SHAH; 


subject to “Hindu Iaw ‘in mittatis. ofi 
alienation except where a special custom 
is" proved. It is conceded -on bahi. of 
the appellants that -Wusamnat Nairini 
would not have been comostent to mika 
the gift under Hindu Law, and the qiastion 
‘whether -she has: this right by custom is one 
that.cannot b2 raised in the absence of à cer- 
tificate: 

It has, lastly, been urged’ that’ -the 
isubject of the ait w was only a small portion: 
of the property left-by Kanwar Sain and that 
Musammat Neraini was competent to mike’ 
the gift for: the benefit of. ber soul- and 
of that of her deceased husband. "This 
is a point which was’ not raised in. either 
of the Courts -below and we cannot datar- 
tain 1t now. ' i 
^ Tha appeal fdils and is. dismissed with 
costs. . 

N, H, ‘Appeal dismissed, 


D e 


BOMBAY. HIGH COURT. 
. FIRST CIVILI, APPEAL No. 375 OF 1920 
February 17, 1922 
Present-—Sir Norman Mac'eod, KT., 
Justice, and Mr. Justice Coyajee. 
SANKALCHAND VITHAL—PLAtNTirF— 
APPELLANT | 
VEYSUS 
CHIMANLAL MAGANLAL SHAH AND 
OTHERS—DEFENDANTS—RESPONDENTS. 

Civil Procedure Code ( Act: V of 1908),'0. VI, 
Y. 4-—Áccounis, setiled, ‘re-opening E 
allegation of — Procedure. 

"Where settled accounts are impeached: on .the 
ground of fraud, two or three instances of particular 
items, which can be taken as false and fraudulent 
must be brought to the notice of the Court ` before 
it can, be called upon to order the accoutits to be 
te-opened ‘from the first. But before a person can 
ask the. Court to do so, he must allege fraud. 

Boo Jinatboo v. Sha Nagar Valab Kanji, 
. B. 78; 6 Ind. Dec. (x. $.) 51, relied upon. 

‘Furst appeal against the decision ` of the 
Sub-J udge, Ahmedabad, in Suit No. 127 
of 1017. 

Mr. G. N. Thakor, for the Appəliant. 

Mr. K. N. Koyajez, ‘for the Respondents. 
' JUDGMENT. —Ta: plain iff sued to re- 
‘cover the balance due on as2ttl:d account. 


The dealin_s bziweent ae parties commenced 


II 


| Chief ` 


in Stabat 1871,'àud«oa tàs^1st of^ Kartik 


E 1972, a ‘khata, . showing that 
Rs. 12,125-9-9-were due by. them to the 
get? was oioenedibe bh: first defeufaut 
and Valilal, who : "e now dead, and wa) s 
r-pressuted ‘bythe second ani “tiiri 
defendants. 


The first dafendant in his written state- 


ment:attack21 various items in-the.accoüht. 
But, unfortunately, no issue -was ra'séd 
at" thé ‘heating ‘wàether" éhe > defendant 
was. entitled to re: open a settled accotnt, 
with the result that.the Judge dealt with 
the various disputed: items’ aud disallowed 
som? of’ them, passing ‘a: ‘decre2' for 
Rs. 7263-6-9 only i in favour of the plaintiff 
aga nst the first defendant and th» property 
of the deceased Vadilal. 
"Iu Boo Jinatboo v.” Sha- Nagar Vala 
Kanji (x) it was held that “where accounts 
are. impeached on ‘the ground’. of. fraud, 
two..or. three. instances of particular items, 
whioh cám be taken ‘as false-and fraudulent, 
must ` be brought’ to. the. "notice ^. of 
the Court -before it can: be. called upon 
to -orders.the : accounts to: bs ‘re-opened 
from the first.” 

But before the ‘defendants could ask the 


Court to re-open the account : théy 
were bound to. allege. fraud, and they 
have not. even done that. -As 


far as we can judge from the proceedings 
their. case is that certain. enteries were 
made in the account between themselves 
and the plaintiff in order to defraud other 
persons. -But it was never’ alleged that 
the defendants had not full. knowledge of 
the facts. They admitted the items as 
app aring in.the..account. It- follows, 
therefore, that they are not entitled to re- 
open th: account. ‘The p ain‘iff is..entitled 
to a-decree fo: the full amount. -claimed. 
Tae appeal, therefore, must 6: alowed 
with costs,.and thee will be.a-decres: for 
tue plaintiff fo: «Rs:  12,125:5-9 Wati 
inte est at 6 per ‘cent, fom:the dat: of 
the kh t: plus costs of the suit. The Cross- 
o- j:ction, are dismisssd with costs. 

N. K. Cross-objecrion :disinissed. 

(1). xr B. 78; 6 Ind, Dec. (N. S.) or, 


^ 
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BALDEO DAS 9, PITAMBAR. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 1144 OF 1921. 
June I4, 1922. 
Present-—Mr. Justice Stuart and Mr. 
'" Justice Sulaiman. 
` BALDEO DAS ahas KRISHNA DAS 
l —PLAINTIFF—APPELLANT 
VErSUS 
PITAMBAR ahas RANUGRAH Miss 
—DEFENDANT—RESPONDENT. 

Execution yl qe ka akah consent decree 
payable by instaiments—Two judgment-debtors— 
Entive amount recoverable on default from one and 
deficiency payable by other-— Application io make 
decree — absolute— Limilation— Right to 
accrual of—Limitation Act (IX of 1908), 
I, Art, 181. l 

An SE for making a conditional decree, 
passed by consent, absolute is governed by Art. 
181 of Sch. 1 to the Limitation Act. 

Where a preliminary consent decree passed 
against two judgment-debtors, under which the 
amount found due is to be paid by instalments, 
provides thatin case of default in the payment 
of any instalment, the entire amount would be 
recoverable with interest by sale of the property 
of one of thejudgment-debtors, and in case the 
sale-proceeds are insufficient, by a sale of the 
property of the other, the right to apply for 
making the decree absolute under Art. 181 of 
Schedule I to the Limitation Act as against both 
the judgment-debtors accrues at one and the 
same time, that is, when a default in the payment 
of an instalment is made. 


Second appeal from the decree of the 
District Judge, Ghazipur, dated 25th April 
1921. 

Mr. Kamuda Prasad, for the Appellant. 

Mr, Kamla Kant Varma, for the  Re- 
spondent. 

JUDGMENT.—-This is a plaintiffs ap- 
peal arising under these circumstances,— 

On the oth of May 1908 a preliminary 
decree based on a compromise was passed, 
under which the amount, found due was 
to be paid in three instalments in the years 
1909, rgrQ and 1911. It was provided 
that in case of default of payment of any 
instalment the decree-holder would be en- 
titled to recover the whole of the decretal 
amount with interest, and it was also added 
that the amount will be realized in the first 
instance bv sale of the share belonging to 
Rajender Misir, judgment-debtor, and in 
case the sale proceeds were insufficient to 
pay the decretal amount, then the share 
of Mussaminat Bachchi, the other judg- 
ment-debtor, would be liable to be sold. 

It is admitted that no instalments were 
paid in time. An application was accord: 


iy, 
Sch. 
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ingly made on behalf of the decree-holder 
for au order absolute, aud on the 3oth of 
March 1912, a final decree was passed by 
the 'Trial Court. Jt, however, appears that 
on that date Musammat Bachchi, judg- 
ment-debtor, was dead. Several applica- 
tions for execution of this final decree were 
made, and on objections having been raised 
by the heirs of Musammat Bachchi, they 
were exempted, but execution proceeded 
against Rajender Misir. His property was 
sold and the sale proceeds proved insuffi- 
cient to pay the whole decretal amount. 
On the 17th April 1918 the decree-holder 
applied for sale of the property which origin- 
ally belonged to Mussammat Bachchi. An 
objection having been raised by the heirs 
on the ground that the final decree of the 
30th of March rgr2 was a nullity as against 


AMusammat Bachchi and her heirs inasmuch 


as neither she nee they were parties to it, 
this objection was allowed on appeal on 
the ryth January 1920. When this process 
failed, the decree-holders put in an appli- 
cation on the 18th March 1920, which is 
a subject-matter for consideration in the 
present appeal, which application purports to 
have been made under O. XXXIV, r. 5, sub- 


- clause (2), and asks ''for a decree absolute 


for the sum of Rs. 2,463-8:0 as per account 
given below, in respect of sale of the prop- 


-erty to the extent mentioned therein.” 


The Court of first instance allowed the appli- 
cation but on appeal the learned District 
Judge has disallowed it, holding that such 
an application was barred by time. 

The only point before us is one of limi- 
tation. On behalf of the appellant it is 
contended that the decree of the oth May 
I908 was not a preliminary decree for sale 
under section 88 of the Transfer of Property 
Actor O. XXXIV, r. 4 of the new Code and 
that,therefore,the provisions of the Code do 
notapply. Assuming that that contention is 
correct, it is quite clear that the application 
would, in any case, be au application for 
making a conditional decree, passed by 
consent, absolute. Even such an application ' 
would be governed by the general Art. 
181, which applies to all applicat ons for 
which no period of limitation is provided 
elsewhere in the Limitation Act or by section 
48 of the Code of Civit Procedure. That 
being so time would begin to run from the 
date “when the right to apply accrued,” 
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In the present.case, on the terms of the 
decree itself, there can be no doubt what- 
soever that the ‘right to apply for an order 
absolute accrued when the first default was 
made. In fact, the decree-holders did ac- 
tually apply and it was only under a mistake 
that Musammat Bachchi's heirs were not 
made parties to that application. The 
right to apply for an order absolute against 
Rajender Misir as well as Musammat Bach- 


chi’s heirs accrued at one and the same. 


time, and time began to run against the 
decree-holders from that date. ' 

It has been very strenuously contended 
by the learned Vakil for the appellant that, 
inasmuch as there was a condition in the 
decree to the effect that Rajender Misir’s 
share should be sold first, the right to apply 
did not, accrue till it had been found that 
the share of Rajender Misir was insufficient 
to pay the decretal amount. In our opinion, 
_ this contention is not well-founded. The 

right to apply for an order absolute is one 
thing, and the determination of the question 
as to which property should be sold first 
is another. 

The result is that the view taken by the 
learned District Judge is correct. The 
appeal fails and is hereby dismissed with 
costs. 

N. H. Appeal dismissed. 
CALCUTTA HIGH COURT. 

Lt, REFERENCE NO.2 OF 1021. 
February 28, 1922. 
Present.—Mr. Justice Newbould and 
Mr. Justice Panton. 
KEDARNATH PARAMANIK 
verSUS 
HEM NATH KARMAKAR. 
» Civil Procedure Code (Act V of. 1908), O. 
XXXVIII, r. 6— Attachment before judgment— 
Provincial Small Cause Court, power of. 


The Provincial Small Cause Court can, under 
the Code of Civil Procedure, attach before judgment 


anyWimmovenble property. 
Civil reference, under O. XLVI, r. 


r ofthe Code of Civil Procedure, by the 
. District Judge of 24-Pergannahs on the 
report of the Munsif, Basirhat, in Small 
Cause Court Suit No. 72 of 1921. 

Babu Dwarkanath Chackravarti (Senior 
Government Pleader) for the Crown. 

JUDGMENT.—This is a Reference under 
O. XLVI, r. r, Code of Civil Procedure, 

made by the Munsif of Basitha, Second 
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Court, for decision of the question whether 
the Provincial Small Cause Court under 
the present Code of Civil Procedure can 
attach before judgment any immoveable 
property. This Bench has already decided 
in the case of Kumud Behary Pal v. 
Hari Charan Sardar (I) that a Provin- 
cial Small Cause Court has power to attach 
moveables before judgment. Under the 
present Code of Civil Procedure no distine- 
tion can be drawn betweenethe power of 
the Provincial Small Cause Court to attach 
immoveable property before judgment, and 
for the reasons given by us in the case cited, 
we answer the point referred by saying that 
the Provincial Small Cause Court can attach 
before judgment any immoveable property. 
N. K. Order accordingly. 
(x) 53 Ind. Cas. 814; 46 C. 7177 at C. hj. 
179. 
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LOWER BURMA CHIEF COURT. 
First Crvi, APPEAL No. 20 OF 1921, 
March 8, 1922 
Present:—Mr. Justice Pratt and Mr. Justice 
Duckworth. 

PUN AUNG-—PILAINTIFF—APPELLANT 

l versus 
BRIJLAI-—DEFENDANT—RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art, 49— 
Suit for decrlaration and possession—Relief as to 
declaration merely ancillary—Limitation. 

If, in a suit for declaration and for possession 
of specific moveable property, the main relief 
claimed is for possession and declaration is merely 
ancillary to it and, even if made, would be of little 
advantage to the plaintiff, Limitation for such 
a suit is the limitagion applicable to the main 
relief claimed, that is, Art. 49 of Sch. I to the 
Limitation Act. 

Dhanuk Singh v. Tulsi Ram, 15 Ind Cas. 545, 
reliedon. . 

Anantarazu Garu v. Narayanavazu Garz, 
I3 Ind. Cas. 96; 36 M. 383; (1911) 2 M. W. N. 531; 
ro M. L. T. 504; 22 M. L. J. 108 and Mahomed 
‘Riasat AH v. Hasin Banu, 21 C. 157; 20 I. A. 155 
(P. C); 17 Ind. Jur. 484; 6 Sar. P. C. T. 374; Rafique 
and Jackson's P. C. No. 133; 1o Ind. Dec. (N. si 
737, distinguished. 

First appeal 

Mr. Das, for the Appellant. 

Mr. Ormiston, for the Respondent. 

JUDGMENT.—This is a suit in the 
District Court of Akyab whereby the 
plaintiff-appellant sued,— i 


Bug, 


"4 
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(f) for a' declaration that the Steam: 


Launch “Shama” now known as -“Gopal” 
is A property of the partnership ;- 

1 
‘the. said Steam Launch in Civil Execution 
No. 173 of 1915 is void and inoperative, 
and confers no title on the defendant ; 
` (iif) for possession of the Steam Launch 
or in the alternative for its value—Rs. 


30,000; 
' (iw) for mêsne profits, and 
(u) for such further or other ‘relief 


as the Court might direct. 
In the execution case already mentioned 
the Launch was attached at the instance of 


the present respondent, as being the ‘prop- ' 


erty of the judgment debtor, Abdul 
Hakim. ‘The Taunch was subsequently sold 


by: <cuction and' the respondent became. 


the purchaser. 

In Suit No 189 of I915 certain partners 
brought a suit for dissolution of partner- 
ship, (of which partnership Abdul Makim 
was one of the members), and it was held 
that the Steam. ` Launch in question was 
partnership property. , 

.' As the restilt of that suit, the present 
suit was filed on .the 16th of July 1920. 


The respondent contended that the "suit 


was barred by limitation, as it was filed 
more than three ‘years’ after the cause of 
action arose. ‘The learned Judge of the 
Distiret Court found that the suit "was 


barred. by limitation under Art. 49 of 


the Schedule Zo the Limitation. Act. 


In this appeal it is common ground that 


if Art. 49 je applicable, the'suit is-time- 


. barred, and the sole question is whether the 


suit was ‘time-barred or. not. 


Mr. Das for the appellent: plaintiff, who 


jè the Réceiver of Akyab, contends that 
. Art. 120 applies inasmuch as Dis prayer 


for 2 declarations is his main and essential. 


relief, "without “which possession: of -the 
Launch could not be obtained. 

Mr. Ormiston for the respondent, auction- 
purchaser; urges,. on the contrary, . that 
Ast; . 49: 'applies- because the suit e: one 
for the recovery of: specific moveable 
property. His position is that the “main 
relief claimed by the plaintifi-appellant is 
possession ‘ofthe Leunch' and that the two 


declarations prayed for are not ‘really ‘even, 


ancillary thereto, "but are quite unneces- 


sary, having been inserted ‘simply in order. 
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to “try to bring an ‘otherwise manifestly 
time-barred suit within time. 

Now, what is it that plaintiffappellant 
seeks by his suit? Mamnifestly, it is posses- . 
sion and control of the Launch. Taken D 
themselves, the declarations; even if made, 
would be of little advantage to him. It 
seems clear to us that, by pleading the” 
facts on which these declarations are claimed, 
plaintiff-appellant could have sued for pos- 


‘session alone: or, in other words, that the 


declaretions were unnecessary, or, at best, 
merely ancillary to the main relief. How- 
ever, even if the declarations were neces: 
sary, we agree with the opinion expressed 
by Piggott, J., in the case of Dhanuk Singh 
v. Tulsi Ram (1) that the limitation ‘for 
such a suit would be governed “by the 
Article applicable to the main relief.claimed, 
which, iri this case, is possession of the Launch. 
Being out of possession, the plaintiff-appel- 
lent was debarred from suing for the bare 
declarations. "He was ‘bound’ to sue ‘for 
consequential relief, and ‘this, to our minds, 
makes it obvious that the main relief ‘was 
this same consequential relief and: not -the 
declaratiéns in question. 4 

The cases quoted by Mr. Das are readily 
distinguishable. The- case. of Anantarazu 
Garu v. Narayanarazu Garu (2) deals 
entirely "with immoveable property, and 
Art. 49 could never have in any case 
appliceble. The Privy Council case of 
Mahomed Riasat Ali v. Hasin Banu (3) 
does not, in our opinion, assist the plaint- 
iff-appellant, because what was claimed 
there was a declaration of ownership of 
an entire estate consisting of moveable 
and immoveable property, and there was 
no question of any declaration for specific 
items. Moreover, in dealing with an entire ° 
estate, there is no such thing. as - different 
limitation for ‘moveable and -immoveable 
property. 

We do not consider that it is necessary 
to refer to other authorities, because ` we 
are of opinion that. the suit was rightly 
decided in the District Court and we would, 
there'ore, dismiss the appeal with costs, 

N. K. © Appeal dismissed. 

(i) 15 Ind. Cas. 545. 

(2 13 Ind. Cas. 96; 36 M. 383; (r917) 2'M. 
109. 

(3) 2x C.157; 20 I. A. 155 (P. C; 17 Ind. Jur.. 
484; 6 Sat. P. C. J. 374; Rafique and Jackson’s?P, 
€. No. 133; 10 Ind, Dec. (Ni $.) 737: 


been ` 
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PATNA HIGH COURT. 
“SECOND CIVIL APPEAL No. 244 OF 1921. 
June 12, 1922. 
.Present-—Mr? Justice Coutts and 
Mr. Justice Adami. 
BHAGWANDAS AND ANOTHER— 
PLÁINTIFFS—AÀPPELLANTS 
- VEYSUS 
| KESHWARLAL—DEFENDANT— 
RESPONDENT. 

Vendor and pürchaser— Re-sale on buyer's failure 
lo "perform Loss, whether recoverable as damagés 
— Coniraci Act (IX. of 1872), s. 107. 

Where a person sells property to another who 
‘neither pays the price nor takes delivery and the 
fotmer re-sells it after giviüg notice to the latter 
and'süfiérs logs because the price at whith he sells 
is lower than that at which he had originally sold, 
he.is-entitléd. to-claim the difference ds damáges, 
under section 107 of the Contract Act. 


"Second Appeal. 

"Méssis. S. N.- Mullith and A. N. Das, 
“tor the Appéllants. 

Messrs. Kulwani Sahai and B, C. Sinha, 
for the Résporident: 

| JUDGMENT. 

| “Coittts, J.—This appeal arises out of a 
suit -brought by one Keshwar Lal ‘against 
Bhagwan Das for fecovery of Rs. 1 ,994-0-3 
‘.as damages on account of loss: caused by 
‘the ‘sale of’ grain, ‘price. of cloth and price 
of certain günny bags. -The suit was par- 
tially décreed in the Court of first instance 
"büt on appeal the suit has been disriissed 
‘except in respect of a sum of Rs. 80-I0-0 
the price of gunny bags, which the learned 
Subordinate Judge has directed to be, de- 
ducted out of a sum decreed in a connected 
suit. Inthis appeal the plaintiff has challen- 


ged the whole decree including that part ` 


of it-which ‘has directed. that Rs. 80-1c-0 
shall be deducted out of the sum decreed 
in*the connected suit. In regard to this 
last matter it is admitted that the plaintiff 
is entitled to succeed so that it is not neces- 
sary fo dis éuss this portion of the: case fur- 
ther. 

I shall next deal with the question of 
dartiages.:: This clainr arises in the following 
way: The plaiiitiff sold-Masoor to the defen- 

“dant who ‘did not pay the'price nor did he 
‘take’ delivery. ` The plaintiff, therefore, after 
"giving him notice sold the grain. The piice 
, Ath ch, be sold was a lower price than 
that at-whicn he'had originally sold to‘the 
def GE? and he clainis the difference as 
damages. “The case is clearly one’ ynder 
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section 107 of the Contract Act and thé 
plaintiff is certainly entitled to the dam- 
ages which were decreed to him in the Court 
of first instance. 

The last point is the claim in respect 
of the price of cloth, “In regard to this 
matter I am unable to understand the judg- 
ment of the learned Subordinate Judge, 
and the learned Vakil for the respondent 
has admitted that he also is unable to under- 
stand it. The learned Subordinate Judge 
has dismissed the claim apparently because 
a certain Farkhati Bahi in which, he says, 
the entry in regard to the price of cloth 
should find pláce, has not been produced. 
He has, however, in an earlier portion .of 
his judgment, referred to the FarkAhati: Bahi 
which apparently he had examined. I-am 
unable to reconcile these two statements, 
and,as I have alreadysaid, the learned Vakil 
for the respondent has frankly admitted 
that he himself is unable to understand 
the judgment on this point. So far, then, 
as this item is concerned, the matter must 
be re-heard and decided in accordance with 
law. 

I would, therefore, decree this appeal in 
so far as it relates to damages to the ex- 
tent indicated in the body of the judgment 
and also ‘for the price of gunny bags aud 
I^would remand the appeal for re-hearing 
and for decision in accordance with law 
in regard to the price of cloth which 
has been claimed.. Costs in proportion 
to the success of the parties. i 

Adami, J.—I agree. 

N. K. — partly allowed. 





» LOWER BURMA CHIEF COURT. 
SECOND Civin APPEAL NO. I21 Or rgar. 
June I2, 1922 
Present-—Mr. Tüstice Pratt: 
MA THA—APPELLANT 
DEPSUS 


~RESPONDENTS, 

Decree, sale of—Execution—~ Vander given ‘formal 
possession Title of vendee, whether perfect, 

ere a person, after purchasing a decrec, 

takes out execution and enters into formal posses- 
sion of a plot of land as against the judgment- 
debtor, he acquires a valid title and does nit 
require conveyance to-perfect it. 

Atul Kristo Mutter e Mutiv -Lal TEMPE 
3 C. W. N: 30, distinguished, 
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Second appeal against a decree of 
the Divisional Court, Toungoo, in Civil 
Appeal No. 104 of 1920. 

Mr. Burjorjee, for the Appellant. 

Mr. Paget, for the Respondents. 


JUDGMENT,—1I. Civil Regular Suit No. . 


66 of 1915 of the Sub-Divisional Court Peg, 
Ma Tin obtained a decree for a share in the 
cstate of her adoptive father, Mg Kye 
against Ma Hnin Gaing. Subsequently, she 
sold her decree ta the plaintiff Ma Tha. 

In Civil Execution No. 121 of 19:8 Ma 
Tha obtained partition and formal pos- 
session of her share which includes the 
property in suit. 

Mg Po Kin and Ma Shwe Mya, relving 
upon a purchase from Ma Hnin Gaing, mort- 
gaged the land to a Chetty who brought it 
to sale under a decree. It was purchased 
by Mg Tet To, 4th respondent-defendant. 
Ihe 3rd respondent-defendant, Mg Kyaw 
Ni, was a tenant under the first two defend- 
ants. e 

Ma Tha, therefore, sued to establish her 
tight to the land as purchaser of Ma Tin's 
decree. 

. The suit was fought on!v by Mg Po Kin 
and Ma Shwe Mya. The Trial Court after 
going into all the questions raised in the 
suit in which Ma Tin was a plaintiff, because 
the defendants had not been parties, found 
that the sale by Ma Hnin Gaing and Ma 
Thet Me to the defendants, Po Kin and 
Shwe Mya was not a bona fide transaction 
and conferred no title on them. It also 
found that the defence that the sale was for 
family necessity was false. It found that 
the sale of her decree by Ma Tin to plaintiff 
was valid and that the decree was binding 
on the defendants. Wees was accordingly 
granted a decree as prayed. 

On appeal the Divisional Court held that 
Ma Tha obtained no right to sue strangers 
by purchase of a decree and that she re- 
quired a conveyance in addition of Ma 
‘Tin’s title to the land in suit holding that 
plaintiff had no right of action. The Divi- 
sional Court set aside the decree of the Trial 
Court and dismissed the suit. 

This finding overlooks the fact that after 
purchase of the decree Ma Tha took out 
execution and obtained partition cf the 
estate whereunder she was granted the land 
in dispute with formal possession as against 
Ma Hnin Gaing. Ma Tha must be held 
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to have stepped into the shoes of Ma Tin 
and to have acquired to the land as good 
a title as Ma Tin would have acquired had 
she taken out execution in person neither 
more nor less. 

I am unable to asseut to the proposition 
that Ma Tha required à conveyance from 
Ma Tin to complete her titlc. 

The decree as it stood was undoubtedly 
not binding on third parties and it was 
to remedy this defect that Ma Tha’s suit 
was brought. Ihave no doubt of the cor- 
tectness of the finding of the Trial Court 
on the facts. 

Ma Tha has proved her title to the land 
as against defendants who have failed to 
prove any valid title. 

Ma Hnin Gaing and her daughter could 
not confer on their purchasers a better 
title than they themselves possessed. More- 
over, it has been found that the sale by them 
was not a hona fide transaction. 

Ma Thet Me obviously had no title what- 
ever to the land. I cannot agree with the 
contention that Ma Hnin Gaing and Ma Thet 
Me were necessary parties te the suit. 

The facts in Atul Kristo Mitter v. Mutty 
Lal Mukerjee (1) are different. l 
I caanot agree with the Divisional Court 

that plaintif had no right of suit. 

I set aside the finding and decree of the 
first Appellate Court and restore the finding 
and decree of the Court of first instance 
with all costs. 

N. K. 

(1) 3 C. W. N. 30 


Decree set aside. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
First CIVIL APPEAL No. 82 OF 1921. 
March 3, 1922. 
Present Ar. Batten, J. C. 
Seth LAXMICHAND-—PLAINTIFF—AÀPPEL- 
LANT 
versus 
Sheikh SHAHABUDDIN—DEFENDANT— 
RESPONDENT. 

Evidenee Act (I of 1872), $.92, Prov. 2— 
Contract for supply of goods within certain time—- 
Oral agreement as to goods being sent when 
ordered, admissibility of. 

A person entered into a contract with another 
for the supply of a certain amount of steam coal 
undertaking “to make up all this quantity of 
coal during two months" from the date of 
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contract. After the expiry of the two months 
the latter filed a suit against the former for 
damages alleging that he had failed to deliver 
the full quantity. It was urged on behalf of 
the seller that there was a separate oral 
agreement between the. parties that the 
consignments were to be sent as and when 
ordered and that he had failed to send the full 
quantity of coal for want of such orders: 

Held, that the oral agreement set up was not 
inconsistent with the document and could be 
proved under section 92 of the Evidence Act. 

First appeal against the decision of the 
Sub-Judge, Betul, in Civil Suit No. 59 of 
1927, dated the 20th August I921. 

Messrs. J. C. Ghose and J. Sen, for the 
Appellant. 

Mr. M. Gupia, for the Respondent. 

JUDGMENT.—The agreement on which 
the suit is brought runs as follows:— 

“I shall load in waggons 1000 tons of 
Railway, steam coal at the Railway Station 
Hirdagarh at Rs. 6 per ton and give you 
the Railway Receipt. The coal will be steam 
coal of good quality. I shall make up all 
this quantity of coal during two months; 
dated the 21st December 1919. Signed 
Shahab-ud-din.”’ 

The plaintiff says that the defendant 
only delivered 224 tons of coal instead of 
1000 under this agreement and claims dam- 

ages for the balance according to the price 
of coal prevalent on the 21st of February 
1920, which shows that, in his opinion, time 
was of the essence of the contract and that all 
the coal had to be delivered by that date. 
. The defendant pleaded that it was agreed 
orally at the time the written agreement 
was entered into that the plaintiff should 
make advances to pay for the coal. It is 
also plain from paragraph 2 of the defendant's 
written statement that it was defendant's 
case thatit was also agreed that the plaintiff 
should from time to time give orders as to 


what amount of coal each consignment ` 


should consist of and to whom the consign- 
ment was to be sent. The evidence and 
the pleadings are very incomplete and con- 
fusing. There was a prior contract, dated 
the 3rd December 1919, and it is impossible 
to discover and the learned Counsel on both 
sides are unable to explain to me fully what 
transactions took place under the old con- 
tract, and what transactions took place 
under the new. For instance, it is a fact 
“that 628 tons of coal were delivered by the 
defendant aiid it is the case of both parties 
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that 224 tons were delivered under the new 
contract. It is impossible to discover, uor 
has it been explained, how the parties make 
out that 224 tons were delivered under the 
new contract and the rest of the 628 tons 
under the old contract. It is also difficult 
to make out whether the witnesses from 
time to time were speaking of the old or of 
the new contract and it isimpossible to say 
that the letters produced “in evidence apply 
rather to the new contract than to the old 
contract. 

The lower Court has held that the defend- 
ant has failed to prove that it was agreed 
that the plaintiff should pay any advance 
for the consignments making up 1000 tons. 
The chit (Exhibit P-r) which I have quoted 
above, is obviously incompleté and does 
not contain the whole of the contract bet- 
ween the parties, since it does not say how : 
or when the defendant was to be paid for 
thé coal. One of the plaintiff’s witnesses 
says that it was not settled that the price 
was to be credited against the defendant’s 
debt to the plaintiff and in this suit the 
plaintiff has not credited the defendant with 
anything on accountofthe 224 tons admit- 
tedly supplied. The defendant deposes and 
his evidence is not rebutted, that he did 
make some consignments before the 2xst of 
February 1920. The plaintiff admits that 
those consignments have not been paid for. 
Why the defendant should have to go on 
making fresh consignments when he has 
not been paid for the first consignment, I do 
not know. Not only is the written agree- 
ment silent as to the method and terms 
of payment but it contains nothing as to 
the circumstamces or method in which the 
consignment amounting to 1000 tons should 

*be made. e 


It is urged that, under section 92, Indian 
Evidence Act, it cannot be proved that 
any terms were made regarding the method 
or conditions of the consiguments, but 
under proviso (2)to sectioirr 92 a separate 
oral agreement on a point on which the docu- 
mentis silent and which is not inconsistent 
with its terms may be proved. It would 
not be inconsistent with the terms of the 
document that there should have been an 
agreement that the consignments should be 
sent when the plaintiff ordered or requested 
that they should be sent and that the defend- 
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. aut was not bound to despatch consignments 
. without definite.orders. As remarked by the 
lower Court, the chit is of a most unbusi- 
' nesslike nature and obviously does not con- 
tain the whole of the contract. The plaint- 
ifs first witness himself says that when 
the agreement in suit was entered into, it 
was settled that the defendant should deliver 
coal to such persons as the plaintiff would 
name and shoujd also send the balance to 
the Hirdagarh station. The plaintiff's own 
witness has thus proved that the written 
agreement was incomplete and that there 


. was a supplementary oral agreement as to. 


the circumstances in which the defendant 
should send the consignments. ‘The plaintiff 
himself in his evidence says: “I used to 
tell the defendant to supply coal to the 
customers as found.” It is perfectly plain 


that there were some conditions as to. 


the circumstances under which the consign- 


ments were to be made which are not con- . 


tained in the written agreement, and the 
plaintiff has failed to prove what those 
conditions exactly were or that he has com- 
plied with the conditions and the defendant 
has failed to do so. 

The appeal i is dismissed with costs. 

N. K. Abpeal dismissed, 


~ 





PATNA HIGH COURT. 
First CIVIL APPEAL NO. 44 OF 1919, 
July xo, 1022. 

Present.—] ustice Sir Jwala Prasad, Kr., 
and Mr Justice Adami. ` 
RAMJATAN RAI AND OTHERS— 
PLAINTIFFS—APPELLANTS 

VEYSUS e 
BALIRAM PRASAD AND OTHERS— 
DEFENDANTS-- RESPONDENTS. á 


Hindu Law— Joint family—Separation — Declara- . 


on, to separate, effect of. 


An unequivocal and manifest declaration of an 


intention to become divided in estate amounts 


to-a valid separation and a-disruption of.the joint. 


family. 

Vato Koer v. Rowshun Singh, 8 W. R. 82, 
Suraj Narain v. Iqbal Narain, | 
30; .35 A. 80; 40. I. A. 40; 13 M. I. T. 194; 
r7 C. W. N. 333; I1 A. L. J. 172; (1913) M. W. N. 
“183517 C. L. J..288; 24 M. L. J. 345; 15 Bom. TL, 
R. 456;.16 O. C. 129, (P. C.) and Girja Bai v. Sada- 
shiv Dhundiraj, 37 Ind. Cas. 321; 43 C. 1031; 43 
“I. A: x51; 20 C. W. N. 1085: 14 A. L: J. 022; 20 
Mod. T. 783-12 N. L. R. 113; (1916) -2 M. W. N. 
653,18 Bom. L. R. 62114 L. W. .I14;24 L Lok 
"Soit 31. M. I. J.455, (9. Är -xelied. Qu... c 


18 Ind. Cas. 


i bach 


First Appeal. 

. Messrs. L. N. Singh, Hurnarayan _ Prasad 
and Sambhu Saran, for. the Appellants. 

Messrs. Parmashwar Dayal and” T. N. 
Sahat, for the Respondents. 

JUDGMENT. 

Adami, J.—The plaintiffs in this. suit«were 
the two minor sons and-the wife of Jagan 
Nath Prasad, defendant No. r; they sought 
for a declaration, of their exchisive titlet 
three villages, Agrasanda, Pipra and Su. 
pur, and for an adjudication that two,sgle- 
deeds executed by Tagannath and defendants 
Nos. 2 end 3, Musammat Dukhan Kuer and 
Ram Nandi Kuer, represented a collusive 
and fraudulent transaction, and, were null 
and void. They asked for recovery of 
possession of the villages and for. mesne 
profits. 

The following genealogical table will.ex- 
plain-the relationship of the parties:— . 


DÖMA LAT, 





DN reueg. 


e WE 
Jitan, Ramdulari 
Kuar,.. 


_| 


Dukhan Koer Deo Narain, 
defdt No. 2. 





| | 
Ramnandi Ram Chunder. Jagannath Rajepira. 





defendant : defendant 
No. 3. No. 1, 
1 Radhika, Kuer, 
plaintiff No. 3. 
imm Raghunandan, 
* plaintiff Not, plaintiff. No. 2. 


In 1888 Deo Narain and, Jitan obtained 
a usufructuary-mortgage (Exhibit 5). of 
Pipra and Rampur from one Lala -Tulsi 


. Prasad, and subsequently, under the sale- 
deed Exhibit 6, .dated the 17th February 


1909, the said Lala ‘Tulsi Prasad sold 


. Rampur, Pipra and Agrasanda to Jagannath 


Prasad and Rajendra Prasad, the surviving 


male heirs of Jitan and Deo Narain, ‘and 
.to. Mussammat Dukhan Kuer and. Ram 


Nandi Kuer, the widows of Deo, Narain, and 
Jitan, for Rs. 8,625. It is clear that there- 
after the property was held’ by the purchasers 
as joint femily property. Rajendra Prasad 


_ died, and Jagannath as the head of the family, 


according to the plaintiffs, became ‘an im- 
moral spendthrift so that in 1914 Madho 
Prasad, . the maternal grandfather of ‘his 
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sons, plaintiffs Nos. 1 and 2, determined that 
in the interest of those sons, their shire 
ought to be: separated ta save them from 
ruin. Accordingly, on the 17th November 
I914, a demand was made on their behalf 
that the family properties should be parti- 
tioned. Jagannath Prasad did not ag-ee, 
so on the 8th December I9I4, a plaint was 
filed on behalf of the minors asking for 
partition by suit. It saems that tha minors 
were not shown in the plaint to ba properly 
represented by a guardian, so the plaint 
was returned. It was filed again on tha 
2ist December, and in the end the presant 
plaintiffs obtained a decree (Exhibit x dated 


' 30th August 1915) in the, partition sut 


and were awarded three shares out of the 
six into which the family property was 
divided, after excluding certain property 


. ia Champaran as share of one of the widows. 


Meanwhile, after coming to know of the 


demand for partition, Jagannath, in order 
.to pay off debts he had contracted, entered 


into negotiations with Raghunandan Singh, 
Gaya Singh and Harnandau Singh for the 


‘sale of the entire family properties, and on 


the 18th December 1914, Jagannath styling 
himself as sole surviving member of the 
joint family, executed jointly with Mue 
sammai Ram Dulari, Dukhan and Ramnan- 
den, who were living with and being support. 
ed by him, a deed of sale (Exhibit B) con- 
veying the entire properties to the above- 
mentioned three persons. The deed stated 
that the money (Rs. 7,000) to be paid for 
the property was necessary for paying of 
debts aggregating Rs. 5,231-7-3 and aso 
Rs. r,708-8-9 was wanted to pay reni and 
to meet other legal and necessary expenses. 
The deed of sale was executed by Jagannath 
and the three ladies but, when it was sought 
to register it, the three ladies refused to 
admit execution and Jagannath alone made 
the admission, so on 21st December 1914, 
the District Sub-Registrar endorsed on the 
deed “ Kept pending for admission of exe- 
cution of some executants.”” 

Completion of this transaction having 
failed, J.gannath tried again, and on tae 
roth Februury 1915 he and the three ladies 
transferred the properties by two sele-deeds 
(Exhibits A and Ax) to Ramjatan Singh, 
brother of Raghuuaudau Singh, Shivanan- 


" dan Singh, brother of Gaya Singh and Hari- 


Nandan Singh. In ee deeds it was stated 
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that Jagannath and the three ladies were 
the surv.ving members of the family and ` 
were living separately from one another, 
and had divided all the properties. Tue 
consideration for the sale was Rs. 7,000, 


‘but as there was no difficulty in obtaining 


one stamp paper for so large an amount, 
two separate deeds were drawn up identical 
in their terms each for a consideration of 
Rs. 3,500; but these two dees stated that 
the aggregate of debts to ba paid off was 
Rs. 3,490-7-3 and the enumeration of the 
debts does not altogether tally with the 
enumeration in tha former sale-deed, Ex- 
hibit B. The deeds were duly executed, 
and were taken to the Registration Office 
to be registered. Meanwhilet, he partition 
suit had been filed by the plaintiffs, who 
hearing of the sale-deeds petitioned the 
Court to stop further steps in the sale trans- 
action. The application was made on the 
22nd February 1915, and on that date 
the Court issuedan injunction on the defend- 
ants, but the notice reached the defendants 
at the Registration Office after registration 
had commenced and the Sub-Registrar held 
that he must complete the registration, 
and the sale-deeds, Exhibits A and AI, were 
duly registered. 

Then the plaintiffs instituted the suit out 
of which this appeal arises. ‘ney joined 
Ramjatan, Snivanandan and Haraandan, 
the purchase;s unler Exhibit A and Exhibit 
Ar, as defendan:s Nos. 4, 5 and 6, and 
they or tozir heirs alone contesced che suit. 
Jagannath died a.ter institution of the suit 
aud the cwo :adies, deiendanis Nos. 2 and 
3, did not contest it. 

It .s to be noted that the sale under Ex- 
hibit A aud Exlfibit Al is attacked in the 
suit and char relief is nor asked ror in the 
pl&int with regard to the sale in “December. 
I9r4 under Exhibit B. 

The Subordinate Judge has found that 
the fun,ly was joint up co the time of the 
pactition suit and that the property :n fact 
wa, joint family property up to the dis- 
rup:ioa caused by the fising of the parti- 
tion ouit ; he held that there was a necessity 
for pai. tition because Jagannatn was a 
speadthzft, and that the .ale-deeds, Exhibit 
A aud Exhibit AI, were executed in a hurry 
because of the suit. He doubied whether 
the purchase was a bona fide one, and made 
alter due inquiry. He decided that the 


B48 
RAMJATAN RAI V. BAJIRAM PRASAD. 


sales under Exhibit A and Exhibit Ar must 


be held to be inoperative as against the 
plaintiffs since they were executed after 
the institution of the partition suit, when 
there had already been adisruption in the 
family, and the executants had no right 
to alienate the shares of the other members 
of the family who were not joint at the 
time. Mesne profits were refused. The 
plaintiffs’ right to an eight-anna share in 
the properties covered by the sale-deeds, 
Exhibit A and Exhibit Ar, was declared 
and their right to recover possession of the 
property to the extent of their share. 

I have no doubt in my mind, that the 
decision of the lower Court is correct. It 
is contended by Mr. Lachmi Narain Sinha 
on behalf of the appellants, defendants 
Nos. 4, 5 and 6, that at the time Exhibit 
B was executed Jagannath Prasad was the 
karta of the family and the sole surviving 
adult male member, and as sueh he 
had every right to alienate the family 
property for legal and antecedent debts. 
He pointed out that the Kobala, Exhibit 
B, was executed before the plaint 
in the partition suit was filed. . He 
did not press the contention that the sale 
under Exhibit A and Exhibit At was valid, 
for he admits that the doctrine of is 

endens would apply to it. E 
P Now, it was tue edle under Exhibit A and 
Ar that was attacked in the suit, 
and of the present appellants only one, 
Harinandan, was a party to the sale under 
Exhibit B. | " 

Itis shown by the plaint in the partition 
suit that a demand for partition was made 
on behalf of the plaintiffs to Jagannath 
in November, and further it appears from 
the evidence of P. W. No:4 that the plajnt 
in the partition suit was first filed on Decem- 
ber 8th x9gr4, whereas Exhibit B was exe- 
cuted on the r8th December. It is quite 
settled that unequivocal and manifest de- 
claration of an intention to becomedivided 
in estate amounts to a valid separation 
and a disruption of the joint family. 
I need only refer to the case of 
Vaio Koer v. Rowshun Singh (1) and 
the decisions of their Lordships of the Privy 


( ê W. R, 82. 
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Council in Suraj Narain v. Iqbal Narawi 
(2) and Girja Bai v. Sadashiv Dhundivaj 
(3). . 
The intention of the plaintiffs to separate 
had clearly and unequivocally been expressed 
to Jagannath before the document Exhibit 
B. was executed, both by the demand in 
November and by the plaint filed on Decem- 
ber, 8th, and, therefore, Jagannath could 
not by execution of Exhibit B on Decem- 
ber 18th bind the plaintiffs. It is argued 
that Jagannath was the natural guardian 
of the minor plaintiffs and so his transaction 
would bind them, but after the demand 
for partition in November, it is clear that | 
Jagannath could not hold the position of 
their guardian since from that time his 
interest was adverse to theirs. 

It is in evidence, too, that Madho Prasad, 
the maternal uncle of the minors, was called 
in during the negotiations leading up to 
the execution of Exhibit B. but he refused 
to recognise the transaction, acting for the 
minors. 

Itis quite clear, too, that Exhibit B wasin- 
effectual otherwise; from Exhibit A and 
Exhibit Ar it is shown that no.consideration 
passed, and in fact it was only through 
subsequent suits that the sums which were 
to be paid as consideration to clear debts 
were extracted fiomthe appellants. 

A comparison of the contents of the docu- 
ments, Exhibit B. on the one side and Ex- 
hibit A and Exhibit Ar on the other shows, 
I think, that there was a want of tona fides; ` 
the purchasers are different, except Har- 
nandan. and the enumerations of debts and 
of the total amount required vary so much 
as to throw doubt on both transactions. 
It is evident that, hearing of the intention’ 
of the plaintiffs to bring about a partition, 
Jagananath was in a hurry to bring it about 
so that their shares would have to bear 
a portion of the burden of his debts. Madho 
was acting as guardian of the minors and 
was contesting Jagannath’s right to deal 
with their property andsquanderit. Madho 


(2) 18 Ind. Cas. 30; 35 A. 80; 40 I. A. 405 13 
M. L. T. 194517 C. W. N. 3331 11. A. L. J. 172; 
(1913) M. W. N. 1831 17 C. L. J. 288; 24 M. L. J. 
3453 I5 Bom, L. R. 45 6; 16 O. C. 129 (P. CA 

(3 37 Ind. Cas. 321; 43 C. 1031; 43 I, A. 15H 
20 C. W. N. 1085; 14 A. L. J. 822; 20 M. L. T. 78; 
be ES SE R. CA (1916) 2 rasi T 65; 18 E 
d LA e IIH 24. e 207 45 
Js 455 (P. C); id 
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had put in a petition to be appointed .guard- 
ian and was afterwards appointed. 

Lastly, Mc. Lachmi Narain Singh contends 
that the appellants have paid good money 
in good fa th for the property, and that the 
minors have benefited by the payment 
of their father’s debts, and so ought to 
refund a proportionate amount before they 
can recover possession. 

The question whether the sons are liable 


for their father's debts as being antecedent ` 


debts, or debts contracted for legal necessity 
does not ar'se in this case and need not 
be d/scussed, nor is it necessary to consider 
whether the plaintiffs are bound to refund 
auy.part of the consideration money to the 
appellants. It is enough to say that the 
appelants purchased at about half its 
value a property worth Rs. 12,000 and 
thus if,in the end, they get only half the 
property they will not be losers. 

It is quite clear that the sale under Ex- 
hibit A and Exhibit Ar was invalid, and 
this is praccically admitted by the learned 
Vakil; that being so, the’ decision of the 
‘Subordinate Judge was correct and the 
plaintiffs are entitled to recover possession 
of the share of the joint family property 
awarded to them on partition. 

I would dismiss the appeal with costs. 

Jwala Prasad, J.—I agree. — 

N. K. Appeal dismissed, 


è ALLAHABAD HIGH COURT. 
Second Crvn, APPEAL No. 1405 OF 1920. 
July 8, 1922. 

Present:-—-Mt. Justice Stuart. 
SHAFI-UD-DIN AND ANOTHER— 
PLAINTIFPS—~APPELLANTS 

VerSUs 

Musammat HURMAT AND OTHERS— 

D&FENDANTS— RESPONDENTS. 

Benamidar— Ejeclment suit. 

A benamidar is entitled to sue for the ejectment 
of a person in occupation of property purchased 
in his name. 

Nand Kishore Lal v. Ahmad Ata, 18 A. 69; 
A. W. N. (1895) 160; 8 Ind. Dec. (N. S.) 75t, Yad 


Ram v. Umrao Singh, 21 A. 380; A. W. N. (1899) 


130; 9 Ind. Dec. (N. S) 951 and Gur Narayan 
24 : 
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v. Sheo Lal Singh, 49 Ind. Cas. 1; 46 C. 566; 17 A. 
L. J. 66; 36 M. L. J. 68; 9 L. W. 335: 23 C. W.N. - 
521,1 U, P. L. R. (P. C) 1 ; r2 Bur. L. T. 122; 46 
I. A. 1 (P. C), relied on. 

Second appeal from an order of the 
District Judge, Jhansi, dated the 31st 
August 1920. 

Mr. Haribans Sahai, for the Appellants. 

Mr, K.N.Laghate, for the Respondents. 

JUDGMENT.—The facts əf the suit 
out of which this appeal arises are. these:— 
A certain Nur Muhammad was married 
twice. By his first wife, now dead, he had 
two sons, Zahur-ud-din and Shakur-ud-din. 
The name of his other wife is Hurmat. 
By her he had three sons, Habibuddin, 
Shamsuddin, Azizuddin, and two daugh- 
ters. On the 29th of May 1890 a certain 
house was sold by Hasan to Zahuruddin 
for Rs. 99. On the 23rd of July 1904 Zahur- 
uddin transferred this house by a regis- 
tered: sale-deed to his minor brother 
Shakutuddin for Rs. 300. This house is 
now occupied by Hurmat and her sons and 
daughters. Nut Muhammad has quarrelled | 
with Hurmat and her children. Shakur- 
uddin died some little time ago, leaving 
as his heirs a widow of thename of Bigga 
or Langa aud a minor son Shafiuddin. 
These two persons instituted the suit,out of 
which the present appeal arises, against 
Hurmat and her sons fof ejectment ftom 
this house. They joined’ Nur Muhammad 
as a co-defendant. Hurmat and her sons 
setup as their case that the house had 
never belonged either to Zahuruddin 
or to Shakuruddin but that it had been 
purchased by Nur Muhammad in the 
name of Zahutuddin, and subsequently 
he had transferretl the house from the 
names of Zahuruddin to the name of 
Shekutuddin by the second s&le-deed, 
and thatasa matter of fact the house 
was his. . 

Tho Munsif found that Nur Muhammad 
was the owner of the house and that Nur 
Muhammid had transferred the house by 
an oral gift to Hurmat and her children. 
He dismissed the suit. The learned Dis- 
trict Judge in appeal found that Nur 
Muhammad was the owner of the house. 
He arrived, however, at no conclusion on 
th» second point. The plaintiffs appeal 
here. The principal ground which they 
take is that even if they are held to be 


^ 
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benamidars, under the authority cf the de- 
cisions in Nand Kishore Lal v. Ahmad Ata 
(i) and Yad Ram v. Umrao Singh (2), the 
principle of which was approved by their 
Lordships of the Privy Council in the case 
of Gur Narayan v. Sheo Lal Singh (3), they 
. aTe entitled to sue. ‘This plea must prevail. 
The decisions in question are ample author- 
ity -for the conclusion. The house was 
transferred fifsteto Zahuruddin, who trans- 
ferred it by a valid instrument to Shakur- 
uddin, and the plaintiffs are his heits. I 
accept the finding that Nur Muhammad 
is the actual owner. It obviously would 
be of little advantage to the defendants 
to leave the matter as the District Judge 
has left it. He has not decided anything 
in faveur of their title. He has only decided 
that Nur Muhammad is the owner of the 
house. It was,therefore, open to Nur Mu- 
hammad to institute a suit for ejectment 
at any time. The learned District Judge 
has arrived at no finding as to title. The 
Munsif found that Nur Muhammad had 
transferred the house by a valid oral gift. 
I set aside the order of the District Judge, 
but as he disposed of the appeal on a pre- 
liminary point, I send the appeal back to 
him for decision of the question of the de- 
fendants' title. It will be restored under 
its original number and decided accord- 
ing to law. Costs here and hitherto will 
follow the result. They willinclude in this 
Court fees on the higher scale. 
X. X. Case remauded. 


(1) 18 A. 69; A. W. N, (1895) 160; 8 Ind. Dec. 
(N. S.) 751. 
(2) 21 A. 380; A. W. N. (1899) 130; 9 Ind. Dec. 
$ 7 a 


N. S. 951. . 

(3) 49 Ind. Cas. 1; 46 C. 566; 17 A. L. J. 66: 
36 M. L. 1.68; 9 L. W. 335; 23 C. W. N. 521; 1 U. 
P.L.R. (P. I 312 Bur. L.T. x22; 46 LA. (P.C). 
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BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 528 oF 10921. 
Preseni-—Mx. Justice Shah and Mr. Justice 
Crump. * 
Sheikh HASANSAB AND OTHERS 
—PLAINTIFFS—APPELLANTS 
YEN SUS 
MOHIDINSAB AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 
Muhammadan Law-—Mosque, public- Ques- 


tion of fact—Mihrab and Mimbar, existence of 
vn Presumption. 


The question whether a particular building is a 
public mosque or not is a question of fact, and while 
the existence of a mihrab and mimbar may be 
evidence to be considered along with other things 
in deciding that question of fact, it is not possible 
to lay down as a matter of law that a Courtis bound 
toaccept the existence of such structures as prac- 
tically conclusive proof of the fact that the build- 
ing is a mosque, by which is meant a public 
mosque. [p. 851, col. 2.] 

Second appeal against the decision of the 
District Judge, Dharwar, in Appeal No. 
I48 of 1920. l 

. Messrs. Tyabji (with him Mr. R. A. 
Jahagirdar), for the Appellants. l 

Messrs. Coyajee (with him Mr, A. G. 
Desat), for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaint- 
iffs, who were.some of the Mahammadan 
residents of Ron, to establish their 
right to perform religious ceremonies in 
the mosque in suit and to the land surround- 
The defendants claimed 
to be the owners of the building and the 
land, and to have been in possession 
of the property. from time immemorial. 
Issuer raised in the Trial Court was whether 
the plaint Musjid and the open site in suit 
belonged to the public as alleged by 
the plaintiffs. The finding was that the 
allegation was not proved. But relying 
upon the circumstance that certian struc- 
tures called mihrab and mimbar were to 
be found in this particular building, that 
Court held that it was a mosque in the pro- 
per sense of the term, that is a mosque 
dedicated to the use of the public. On 
that footing the Trial Court declared that 
the plaintifis were entitled as a matter of 
right to offer prayers in the mosque in 
dispute without prejudice to the duties 
of defendants as Malas, and the defendants 
were testrianed by an injunction from inter- 
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fering with this right of the plaintiffs. 
The restof their claim was dismissed. 
The plaintiffs * appealed in respect 
of that part of the claim, and the 
defendants filed cross-objections. ‘The 
Court of Appeal came to the. conclusion, 
that, as regards the land, the plaintiffs 
had not been able to establish anything more 
than the right to attend the Urs ceremony 
when it was performed aud to use the land 
for the performance of certain ceremo- 
mes in connection with Mohoram. ‘The 
learned District Judge was of opinion 
that the existence of mihrab and mimbar 
by itself was not sufficient to make the 
mosque a public mosque; or if, as Mr. 
yabji contends, the word “mosque” can- 
not be appropriately used with reference 
to a building which is not dedicated to 
the public as a mosque, his conclusion was 
that the building in question could not be 
held to be a mosque in the proper sense 
merely on account of the existence of 
mihrab and mimbar in that building. 
. The test that the District Judge applied 
in order to determine whether the build- 
ing in question was shown to be a public 
mosque was whether the plainitfis had 
proved that public prayers had been offered 
in the mosque in question. An issue was 
sent down to the Trial Court with a view to 
give the plaintiffs an ^ opportunity of 
establishing that point. But the plaintiffs 
failed to appear in the Trial Court, and to 
adduce any evidence on the point. The 
result was that on that point the finding was 


against the plaintiffs. That finding was ` 


accepted by the District Judge aud a decree 
was passed declaring that the plaintiffs 
Were only entitled to attend the Mohoram 
and Urs ceremonies, and not to offer 
prayers in the mosque. 

From this decree the present appeal has 
been preferred by the plaintiffs to this 
Court; and it has been urged on behalf of 
the appellants that the building in question 
is a mosque, and that, properly speaking, 
there could be no mosque in which the pub- 
lic havenot a right to offer prayers. What- 
ever the exact connotation of the word 
"Musjid" may be, and whether it could be 
appropriately used, as it has beeu used in 
some. of he books on Muhammalan Law 
to indicate what may be in fact a private 
mosque, that is, a private place used by the 
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owner and his people for offering pray, 
ers or not, it is clear that it is essentially 
a question of fact whether a particular 
building is a mosque or not. In the present 
case the one test which has been applied 
is as to whether any public prayers have 
been offered in this building. The plaintiffs 
have failed to establish the fact, and, so far 
as the application of that testi concerned, 
the plaintiffs’ claim to use the building 
as a mosque must fail. 

So far the position is not contested and 
cannot be contested. But it is urged that, 
as a matter of law, the existence of struc- 
tures called mthrab and mimbar must lead 
to the presumption that the building 
in question is a mosque dedicated to 
the public. It is enough to point out 
such proposition is shown 
to have been laid down in any of the re- 
cognuized books on Muhammadan, Law which 
are available to us. It is not so stated, 
for instance, in Baillie's Digest of Muham- 
madan Law, (pages 604 aud 695) where, 
while dealing with the question as to how 
a Musjid is constituted, reference is made 
to the question whether any public 
prayers have been offered in that building. 

The passages cited from Amir Ali’s 
Muhammadan Law, Volume r, 4th Edition, 
at pp. 394 and 395, also go to show that 
there may be a private mosque, and that 
unless a permi.sion has been once granted 
‘to outsiders to come and pray, a building 
which may be-used for the purposes of prayer 
by the owner cannot become a public 
mosque. It is pointed outthere that where 
prayers have been,once offered it is not 
necessary to prove an express dedication, 
and importance is attached to the groof of 
prayers having been offered in the 
bailding. 

It seems to me that, after all, the question 
Whether a particular building is a public 
mosque or not is a question of fact, and 
while the existence ofamihrab and mimbar 
may be evidence to be considered along 
with the other facts in the casein déciding 
tha: question of fact it is not po sible to 
lay down that, as a matter of law, the Dis- 
tric; Judge was bound to accept the exist- 
ence of such struc:ures as practically 
conclu ive proof of the fact that the building 
in quesion was a mosque, by which we 
mean a public mosque. 

KR L 
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It might be open to the District Judge 
to* base thatinference upon the circum- 
stance that there were such structures 
but it was also open to him in appreciating 
the evidence not to draw that inference 
from that circumstance. We think, there- 
fore, in spite of the argument wh:ch we 
have heard on the question of law as to 
what would constitute a valid dedication 
of a building as amosque, that the finding 
of the District Judge should be accepted 
in second appeal. That finding :s that 


. this particular building is not shown to be 


2 mosque,'using the term in the strict sense 
as contended for by the appellants before 
us, or, to use a popu'ar phrase, it is not 
shown to be a public mosque. We, 
therefo:e dimiss the appel with costs. 


N. X. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

ORIGINAL CIVIL Surr NO. 95 OF 1916. 
[Present:—Mr. Madgaonker, A. J: C. 
SHRIRAM-—PLAINTIFF 
Uer SS 
Firm oF DATARAM MUNSHIRAM— 
DEFENDANTS. 

Civil Procedure Code (Act V of 1908), O. IX, 
Y. I3—Ex parte decree—Fraud—Suit, separate, 
maintainability of—Declaration and injunction, 
suit for-—Court-fee. 

Where a plaintiff obtains an ex parte decree 
by fraud, and the fraud consists in his 
preventing the service of summons by 
deliberately pointing out the house of the wrong 
man, and purposely abstaining from giving the de- 
fendant’s father’s name or alleging joint partner- 
ship withesome firm when he knows that ethe 
defendant’s business is entirely separate, the defend- 
ant is entitled to have the decree set aside by means 
of a separate suit and not merely by an application 
under O, IX of the Civil Procedure Code. Such 
an application is discretionary and the relief by 
way of a suit remains either in lieu of or even in 
addition to itt [p.852,c01.2; p. 853, col. x.] 

Khushiram v. Ghanshamdas, 25 ind. Cas. 946; 
$ S. L. R. 81 and Abdul Mazumdar v. Mahomed 
Gazi Chowdhry, 21 C. 605; ro Ind. Dec. (N.S.) 
1033, rehed on. 

In a suit for a declaration that a decree obtained 
against the plaintiff fraudulently is null and void 
and tor a temporary injunction to restrain the 


' decrce-holder trom proceeding with the execution 


of the decree, the injunction is the real form of 
reliet which the plaintiff desires, and Court-fees 
are payable on the decretal amount. Ip, 353, col, 74] 
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Mr. E. Casterline, for the Plaintiff. 

Mr. Kodumal Lekhraj, for the Defendants. 

JUDGMENT.—The defendant No. 1 of 
the firm of Dataram Munshiram obtained 
on the 19th Juy 19:7 ‘a decree for 
Rs. 7,245-1-0 in Suit No. 249 of 1917 against 
the defendants Nos. 2 A, B. & C., the firm 
of Ramdayal Shivprasad  c.rrying on 
business at Fazilkain the Punjab and against 
the present plaintiff Shriram. In execution 
of the decree for a balance of. Rs. 6,052 against 
Shriram the decree-holder was resisted and 
Shriram has filed the present suit against 
the decree-holder as defendant No. 1 making 
the firm of Ramdayal-Shiv Prasad defend- 
an: No. 2 for a declaration that the decree 
which was obtained exparte against him 
was obtained fraudulently without service 





‘of summons upon him and was, therefore, 


null and void. The Court-fee was paidto the 
value of Rs. ro. The defendant inter aha 
contended that the proper remedy of the 
present plaintiff was by an application to the 
decreeing Court under O. IX, that the suit 
cannot lie and that the plaint is insufficient 

ly stamped. Of the issues raised, the first 
three have been tried as preliminary issues. 

jr. Can the suit lie as framed ? 

,2. Is the plaint insufficiently stamped d 
43. Is the plaintiff barred from getting re- 
lief for the reasons mentioned in paragraph 
17 of the written statement ? 

The question whether a suit to set aside a 


. decree can lie was con idered by this 


Court in the case of Khushiram v. Ghan- 
shamdas (x) and the question in the 
present suit is as considered in that case 
whether the present allegation of fraud is 
such as to entitle him to proceed by way of ` 
a separate suit and not merely by way of* 
an application under O, IX. 

The precise fraud alleg d is not fully set 
forth in the plaint but the allegation from 
the evidence already recorded on commis- 
sion is that the mukhtiar of the present de- 
fendant No. r deliberately pointed out the 
house of the wrong man as the house of the 
p-esent plaintiff and thus effected false ser- 
vice upon him, Further, fraud is alleged 
to have been  perpetrated by the present 
defendant No. I himself in that, having 
separate monetary dealings wth the 
pres.nt plaimuff and knowing his father's 
name, he purposely abstained from 

(1) 25 Iud, Cas. 946189, L Ry 91, 
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. giving his father’s name in the former 
suit and deliberately alleged joint part- 
nership of the present plaintiff in the 
firm of Rantdayal-Shivprasad when 
he knew that the present pla ntiff’s business 
was entirely separate and that he had 
no interest in the firm of Ramdayal-Shiv- 
prasad. It appears to me clear that the 
plaintiff, having made this allegation 
of fraud, is entitled to have an op- 
portunity of proving it by a separate 
suit and not merely by an application 
under O. IX. On the second question 
reliance is placed for the plaintiff on the case 
of Shrimant Sagajirao v. Smith (2) and 
Zinnatunnessa v. Girindra Nath (3). The 
question as to what extent the plaintiff 
can be allowed to sue for declaration with- 
out consequential relief does not admit of an 
easy answer in general terms. In the pre- 
sent case, however, the plaintiffs own 
conduct in having applied for a tem- 
porary injunction to restrain the decree- 
holder from proceeding is sufficient to 
prove thatthe real relief which he seeks 
is not limited to the declaration which 
he has sought and that a perpetual injunc- 
tion in the real form of relief which he de- 
sires. In these circumstances, as in the case 
of Deokal v. Kedar Nath (4), I conclude that 
the plaintiff is bound expressly to ask for 
the consequential relief for which he really 
applied andthat he must, therefore, pay Court- 
fee on the decretal amount which the decree- 
holder claims to avoid. On the 3rd issue 
it suffices to state that though it was open 
‘tothe present plaintiff to apply under O. 
IX a further allegation of fraud (in addition 
to the non-serv:ce) it makes the p.esent suit 
maintainable. It suff es to refer to the 
cases such as Abdul Mazumdar v. 
Mahomed Gazi Chowdhry (5) to show 
that the application under O. LS is dis- 
cretionary and the relief by way of a suit 
remains either in lieu of or even in addi- 
tion to such an application. 

The result of these findings is that the 
plaintiff is given one month's time to amend 
the plant and pay the necessary fees. 

Order accordingly. 

N. K. 


(2 20 B. 736; ro Ind. Dec. (N. el 1061. 


(3) 30 C. 788. 
(4) 15 Ind. Cas. 427; 39 C. 704; 16 C. W. N. 838. 
(5) 21 C. 605; 10 Ind. Dec. (N. $.) 1033. 
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PATNA HIGH COURT, 
SECOND Civit APPEAL No. 446 oF 1920. 
June 23, 1922. i 
Present;—Mr. Justice Coutts and 
Mr. Justice Das. 
Lala GIRJA PRASAD AND OTHXERS— 
APPELLANTS 
Versus . 
JUGAL KISHORE AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code (Aci V of 1908), s. 100— 
Appeal, second—Evidence noi considered— Judg- 
ment nol in accordance with Law—Finding of fact, 
af binding—Parti land — Possession-— Tile. 

A finding of fact, come to without consideration 
of the evidence and contained in a judgment 
which is perfunctory and not in accordance with 
law, is not binding in second appeal. 


In the case of parii land, possession ordinarily 
follows title. (p. 854, col. 1.) 


Messrs. Sushil Madhab Mullick and S. N. 
Bose, for the Appellants. 

Messrs. Jagannath Prasad and Sant 
Prasad, for the Respondents. 


JUDGMENT. 

Coutts, J.—The plaintiffs in the suit 
out of which this appzal aris s, sought 
for a decleration of their title to and 
for recovery of possession of xr katha 
and 5 dhurs of land in Mauza Madho- 


pur from which they allege they 
were dispossessed by the defendant 
No. 1. The plaintiffs based their title on 


a kabala dated the 29th of February 1837. 
The defendants, on the other hand, alleged 
that the land in suit belonged to one Kokai 
Teli, that on Kokai's death his heirs trans- 
ferred it to on» of their landlords, Babu 
Nand Kumar Lal, that Nand Kumar Lal 
after his pu.chase built a house on the land 
east of the suit jand and m de over the suit 
land to his nephew Jugal Kisho e, defend- 
ant No. 1, and that the defendant No. x has 
been in possession ever since. The suit was 
contested by this defendant. 

'The Court of first instance found that the 
plaintiffs had failed to establish either their 
title or that they had Den in possession 
within 12 years of the institution of the suit 
and consequently the suit was dismissed. On 
appeal to the Subordinate Judge, although 
he says at the end of his judgment that the 
plaintiffs have failed to prove either their 
title to the disputed land or their possession 
over the same within the period of limita- 
tion, he has certainly found that the plaintiffs 
have established their title because, he has 
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found that the land in dispute is included 

within the area of the land which the plaint- 

iffs have purchased by the kabala of 1837 

(Exhibit 7). What he has found is that the 

plaintiffs have not proved possession within 
I2 years; and, if this decision had been come 
to after a consideration of theevidence, add 
if the judgment were orein accordance with 
law, the finding would have been a finding 
of fact which would be binding «n us 1n sec- 
ond appeal, bub the judgment is of a most 
unsatisfactory and perfunctory character. 
Itis true that the learned Subordinate Judge 
has come to a finding but it is equally cleat 


that he has considered only a very small. 


portion of the evidence of which there is a 
very considerable mass on the record. "The 
rest of the evidence he has not considered 
at all. 

Moreover, it has been found by the Court 
of first instance that the land in dispute is 
parti land. Ifthisis so, it would not ordi- 


narily be land over which either the plasntiffs ` 


or the defendant could exercise possession; 
possession would then ordinarily be held 
to follow title; and the plaintiffs would be 
entitled to a decree. This point, which isa 
very important one, has not been con- 
sidered at all by the learned Subordinate 
Judge and, as I have already said, the 
judgment is of such a perfunctory character 
that it cannot possibly be considered to be 
in accordance with law. 

I would set aside the decree of the learned 
Subordinate Judge and would remand the 
whole appeal to the lower Appellate Court 
for re-hearing and decision in accordance 
withlaw. Costs to abide the result, 

Das, J.—1 agree. 

N. X. Lase remanded, 


‘Worn Yate time 


ALLAHABAD HIGH COURT. 
Civ, Revision No. 8 oF 1922. 
July 7, 1922. 
Present -—Mr. Justice Ryves. 
Tar GREAT INDIAN PENINSULAR 
RAILWAY COMPANY—DEFENDANT— 
APPLICANT 
VEYSUS 
Firm BHOLA NATH-DEBI DAS— 
PLAINTIEEF-—OPPOSITE PARTY. 
Railways Aci (IX of 1890), s. 72 (2) (a)— Risk- 
Nole, Form B-—" Robbery,” meaning of. 


The word “robbery” occutring in Risk-Note, 
Form B, is used as synonymous with theft and not 
in the sense as defined by the Penal Code, 


Civil revision itomsan order of the 
Small Cause Court, Jhansi, dated the 21st 
November rg2r. 

Mr. H. K. Kaul for Mr. K. N. Katju, for 
the Applicant. 

Mr. N. C. Vaish, ior the Opposite Party. 


JULGMENT,—This suit was brought by 
the consignee of two bales of yarn, des- 
patched frou: Bombay to a station on the 
Great Indian Peninsular Railway, to re- 
cover the value of one of the bales which 
was lost in transit. The goods were con- 
signed under Risk-Note, Form B, according 
to which the consignor held the Railway 
free from all responsibility for any loss, 
destruction, or deterioration of, or damage 
to, the said consignment due either to 
the wilful neglect of the Railway -Adminis- 
tration or to theft by or to the wilful neglect 
oi'its servants. There was a proviso to 
the effect that ''wilful neglect" be not 
held to include fire, robbery from a running 
train or any other unforeseen event or 
accident.” It has been found that the 
bale was stolen during transit. The learned 
Judge of the Court of Small Causes has 
given the plaintiffadecree on the ground 
that the Railway Administration were 
liable. It seems to me that the learned 
Judge has misdirected himself. He says 
"in short what the Risk-Note means is, 
supernatural causes, or reasons over which 
the Railway servants in charge of a train 
may not have any control. It would seem, 
that whilst the loss of goods from a running 
train by reason of any supernatural cause 
or robbery would not be construed as due 
to “wilful neglect" of the servants of the 
Railway, any other cause short of the above 
would be so construed. "Therefore, simple 
theft from a running train would be construed 
as due to the wilful neglect of the Railway 
servants. The reason is clear. It is, that 
it may not be possible for the Railway 
which is after all a human institution, 
to fight against the supernatural; and, 
similariy, whether owing to the seriousness 
of attack, or the odds being aganist the 
Railway servants, the latter might find them- 


selves powerless to resist a band of robbers.” 


In other words, the learned Judge seems 
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to think that robbery from a running train 
means something very much more serious 
than theft from a running train. It seems 
to me that the word "robbery" there is 
used really as synonymous with theft, and 
not in the sense as defined by the Penal 
Code. I think that this is the right inter- 
pretation and that if the learned Judge had 
interpreted the  Risk-Note in this sense 
he would not have given the decree which. 
he has. In my opinion, therefore, this 
application must succeed and the decree 
of the Court below set aside. I do make 
no order as to costs. l 
N, K. Application allowed. 


LOWER BURMA CHIEF COURT. 

FIRST CIVIL APPEAL No. 22I OF 1920. 

January 30, 1922. 
Present.-—Mr. -Justice Pratt and Mr. 
Justice Duckworth. 

KHOO HAING SEIN AND OTHERS— 
PLAINTIFEKS-—ÁPPELLANTS 
VEVSUS 
KHOO PEKING HEO AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Burmese Buddhist Law-—Burmtse Budhist, 
succession to— Hetr's nationality or religion, whether 
material— Inheritauce—Siep-children and cal- 
laterals. 

The Burmese Buddhist Law of Inheritence applies 
where the estate is that of a Burmese Buddhist, 
eventhough some of the heirs are not Burmese 
Buddhists. [p.. 855, col. 2.] . 

The’ real point of view of the Buddhist Law of 
Inheritance is based on the community of interest 
between husband and wife. So strong is the 
bond between them that, in the absence of natural 
children, the husband's or wife's children, as the 

‘case may be, rank as ‚children of the step-parent 
in the matter of inheritance to the exclusion of 
collateral blood relations. Mere separate residence 
ofastep-child does not, by itself, prove or even set 
up an inference of a breach of filial relations, such 
as would deprive a child of his rights. As re- 
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gards ancestral. property, however, the step- 
children, are only entitled to a half share as 
against the collaterals of the deceased. [p, 856, 
col, I. ` > 5 

Ng Sein Thwe v. Ma Shwe. Yt, 64 Ind. Cas. 
415; ro L. B. R. 396; 13 Bur. L. T. 216, relied on. 

A tule of law may appear on occasion to operate 
inequitably but that does not permit a Judge 
to abrogate it when in his opinion it. would be 
harsh to apply it. [p.857,col.1.] .. 

Appeal from a'decree of the Additional 
District Judge, Tavoy, jn Civil Revision 
No. 13 of 1920. 

Mr. Das, for the Appellant. 

Mr. May Oung, for the Respondents, 

JUDGMENT. 

Pratt, J.—Ko Shwe Gun, a Chinese- 
Buddhist, who died in December 1917, 
married three wives in succession, 

By the first wife Ma Lin he had a son 
Kyoo Peing Hoe, the first defendant. By 
his second wife, Ma In, he had a.son Khoo 
Pang Kyan, father of the plaintiffs, who 
are, minors. 

His third wife Ma Shwe Kin was sister 
Ma 
Shwe Kin died on January 27th 1919. 

Plaintiffs sued as  step-grandchildren 
of Ma Shwe Kin, for her estate. 

First defendant made common cause with 
p'aintiff. The second and third defend- 
anis are the younger brother and sister of 
Ma Shwe Kin. 

The fourth defendant is added as husband 
of third. 

The Burmese Buddhist Law of In- 

héritan e applies to the case, since 
there is no provision, which excludes the 
descendants or others who would ordinarily 
be entitled to rank as heirs of a Burmese 
. Buddhist from inheritance on the ground 
of difference in nationality or religion, 
. The question, therefore, is whether step- 
grand-children are to be preferfed to colla- 
terals under the circumstances of the. pre- 
sent case. l ; 

The Judge of the lower Court was of 
opinion that there was no definite authority 
in the Dhamathats for holding that step- 
grand-children are the descendants of their 
deceased step-grandmother when there are 
no direct descendants. 

He referred to the leading case of Ma Gun 
Bon v. Mauuz Po Kywe (1) as an authority 


-(t) 2 U. B. R. (1897-01) Gë 
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for that view thestep-grand-children are des- 
cendants of their deceased step-grandmother 

and as such are to be preferred to collaterals 
` in the matter of succession, but he declined 
to follow that ruling, holding that it was 
inapplicable as the circumstances were 
different, inasmuch as in the case of 
Ma. Gun Bon v. Maung Po Kywe (1) 
the property in sult came to the step- 
grandmother frém the grandfather, whereas 
in the present case the property was the 
separate property of Ma Shwe Kin and the 
step-grand-children have already received 
their grandfather’s separate estate under 
his Will. 

The lower Court also held that the second 
and third defendants had a prior claim to 
inherit their sister's estate, because they 

attended her last illness. | 

The Judge was further influenced in his 
decision by the fact that plaintiffs lived 
apart from their step-grandfather. ° 

This point was not raised in the plead- 
ings nor was it in issue. 

It was not to be expected that minor 
step-grand-children would live with their 
step-grandmother unless she desired it. 

They would naturally live with their 
parents ánd cannot be considered to have 
failed in filial duty, because they did not 
live with their step-grandmether or attend 
her in her lastillness. There is nothing to 
show that their father deliberately cut 
himself off from his step-mother's family. 
In Maung Sein Thwe v. Ma Shwe Yr (2) 
a Bench of this Court held, referring to the 
case of a step-son that is not mnectssaiy 
for a person who has proved that he is an 
heir to prove that he has not broken off 
filial relations. 

Mere separate residence does not by itself 
now-a-days prove or even set up an 


inference of a breach of filial relations such: 


as would deprive a child of his rights. 

In that case the Upper Burma ruling in 
Ma Gun Bon v. Maung | Po Kywe (1) 
was quoted with approval as an 
authority for the projrsiton that a 


step-child succeeds to the exclusion of col-. 


laterals. 
The principle enunciated in Maung Sein 
Thwe v. Ma skwe Yi .2) applies with even 


(2 64 Ind, Cas. 415; 10 Ln B. R. 596; rg Bur. 
Fe T, 216. 
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greater force to the preset.t facts since appel- 
larts wire minors and naturally lived with 
their parents. . 

For respondents Mey Ons does not 
dispute the ccrrectness of the view taken 
in Ma Gun Bon’s case (I) that step-grand- 
children are in the contemplation of Byd- 
dhist Law descendants of their deceased 
step-grand-parents, when there are no actual 
grand-children or heirs in the direct line. 
He agrees, however, that the basis of the 
principle is that on marriage. a family is 
formed and the inheritance of descendants 
is governed by community of interest. 

In the present case there is no commen- 
sality and no community of interest. 

There is nothing to show that the step- 
grand-children were regarded by Ma Shwe 
Kin as part of her family, and, therefore,’ 
it is contended that they cannot be 
considered as entitled to take the place of 
descendants when there are collateral blood 
relations. 

The fact that Ma Shwe Kin and her hus- 
band, grandfather of plaintiff's, left their 
property separate and that Khoo Shwe 
Gun bequeathed his separate property to 
plaintiffs is put forward as proving that 
plaint: ffs cannot take the place of direct 
descendants of Ma Shwe Kin, and that they 
must be deemed to-have separated them- 
selves from her family. 

The argument has been put forward very 
speciously but I do not think it is sound. 

The real point of view of the Buddhist 
Lawis undoubtedly based on the community 
of interest between husband and wife. So 
strong is the bond between them that in 
the absence of natural children the husband's | 
or wife's children, as the case may be, rank 
as children of the step-parent in the matter 
of inheritance to the exclusion of collateral 
blood relations. 

I do not consider that pla/ntifs must 
be held to have forfeited their right to 
inherit theirstep-grandmother's estate, be- 
cause they have already received their grand- 
father's estate under his Wil. Had Ma 
Shwe Kin predeceased he: husb:.nd the 
whole of her property would have passed 
to him under the Buddh st Law of Inheri- 
tance and then his grand-chi dren wouid 
have been heirs to the whole estate. 

The Judge of the lower Court has really 
refused to follow the ruling in Ma Gun Bon's 
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an incorrect exposition of the law, but be- 


cause to apply it.in the present instance 
would, inhis opinion, beinequitable. 

The rule of law may appear on occasion 
to operate inequitably but that does not 

` permit a Judge to abrogate it, when in his 
opinion it would be harsh to apply it. 

I consider that there is no doubt that 
plaintiffs were entitled to a decree for 
the whole of Ma Shwe Kin’s separate 
property. 

As regards her share in the undivided 
estate of her late mother the position is some- 
what different. As pointed out in Ma Gun 
Ban the Maungye and other Dhamathats 
allow their step-children a half share in un- 
divided ancestral estate. 

I would set aside the decree of the District 
Court dismissing the suit and grant plaintiffs 
an administration decree as prayed on 
the basis that they are entitled to the whole 
of Ma Shwe Kin’s separate estate and one 
half.of her undivided share in the estate 
of her mother Pwa Zo. 

Appellants will be allowed proportionate 
costs in both Courts. 

Duckworth, J.—I have no doubt that 
the judgment of my learned brother, Pratt, 
J. is correct, The one point which gives 
me some difficulty is that the minor plaintiffs 
are Chines: ''Babas," (of mixed Burmese 
and Chinese descent) while the defendants 
are Burmese Buddhists. 

, Can it be said, therefore, that the law 
to be applied is the Burmese Buddhist Law 
under section 13 of the Burma Laws 
Act ? < 

After mature consideration, I am of the 

* opinion that Burmese Buddhist Law does 
apply mp (his case, even though the parties 
o1 one side are not Burmese Buddhists 
because the estate in question is that of a 
Burmese Buddhist , and the mere fact that 
an heir or heirs is not of exactly the same 
religion is, therefore, immaterial. More- 
over, the plaintiffs are Buddhists, though 
the estate of such Buddhists as they are, 
is governed by the Chinese Customary 
Law. 

I think that there is no doubt that step- 
grand.children exclude collaterals, except 
in regard to a share in undivided ancestral 
property. ‘This has been held both in Lower 
and Upper Burma, and the rule of law in 
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question must be followed, even though 
it appears to cause some hardship. 

I, therefore, agree in hold ng that the 
appeal must be allowed in the terms set 
out in my learned brothers ;rdim nt. 

I would ailow the appellants’ costs pro- 


portionate to their success, in both 
Courts. 
N. H. Appeal allowed. 


CALCUTTA HIGH COURT. 
Crvi, Runes No. 153 AND 157 OF 16:2. 
June 22, 1922. 
Present:—Mr. Justice Ghose. 
LAL, MOHAN HAZRA—PETITIONER 
Versus 

E. I. RAILWAY Co., THROUGH AGENT, 

P. C. SHERIDAN, CLIVE STREET, CALCUTTA 
—OPPOSITE PARTY. 

Limitation Act (IX of 1908), Sch. I, Arts. 31, 
115—Non-delivery of goods by carrier—Swit for 
compensation — Limitation. | f | 

A suit for damages against a carrier for failure 
to deliver goods falls within Art. 31 and not 
within Art. 115 of Schedule I to the Limitation 
Act. 

Hassaji v. East India | Railway Company, 
5 M. 388; 6 Ind. Jur. 522; 2 Ind. Dec. (N. S.) 269, 
Mohansingh Chawan v. Conder, 7 B. 478; 8 Ind. 
Jur. 98; 4 Ind. Dec. (N. s.) 322, Danmull v. British 
India Steam Navigation Co., 12 C. 477; 6 Ind. 
Dec. (N. S.) 324 and Radha Shyam Basak v. Secre- 
tary of State for India, 34 Ind. Cas. 130; 44 C. 
16; 23 C. L. J. 547, distinguished. | 

Indian General Navigation and Railway Co., 
Limited v. Nanda Lal, 3 Ind. Cas. 469; 13 C. 
W. N. 851, relied on. 

'Appeal from the decision of dhe Small 
Cause Court Judge, Serampur, in S. C. C. 
Suit No. 1040 of 1921. u 

Mr. J. Kanjilal, for the Petitioner. 

Messts. M. N. Roy and A. P. Chow- 
dhury, for the Opposite Party. 


JUDGMENT.—These two Rules were ob- 
tained on behalf of the plaintiff to show 
cause why the decision of the Small Cause 
Court Judge at Serampore holding that 
the plaintiff's suit was barred by limitation 
should not be set aside. The plaintiff con- 
signed certain goods to the defendant Com- 
pany on the 21st February . 1920. These 


` Bei 
LAL MOHAN HAZRA ¥, E. I, RAILWAY CO, 


were delivered to the plaintiff who was him- 
self the consignee on the 7th March 1920. 
“Then certain other goods were made over 
to the defendant Company on the 15th 
March 1920, which were delivered to the 
eplaintiff who was himself the consignee also 
in this case on the 8th April 1920. In 
each case the defendant Company did not 
deliver the entire quantity of goods which 
were made oyer to them for carrying and 
the plaintiff brought these two suits for 
damages for the non-delivery of the goods, 
both suits being instituted on the 22nd 
July 1921, Both the suits were thus brought 
after the lapse of one year from the 
time when the goods ought to have been 
delivered. The Small Cause Court Judge 
has held that the defendants were liable 
to pay compensation for this non-delivery 
but dismissed the suits on the ground that 
they were barred by limitation as they were 
governed by Article 31 of the Indian Limita- 
tion Act. 

On behalf of the petitioner reliance is 
placed on the following cases:—Hassaji v. 
East India Railway Company (1), Mohan- 
singh Chawan v. Conder (2), Danmull v. 
British India Steam Navigation Company 
(3) and Radha Sham Basak v. Secretary of 
State for India (4) in support of his con- 
tention that the proper Article to be applied 
to a suit such as thisis Art. 115 and not 
Art. 31. All these cases except the last, 
reported in Radha Sham Basak v. Secretary 
of State for India (4),were decided before 
Art. 31 of the Limitation Act was amend- 
ed. by the insertion of the words “ non- 
delivery of, or" in Art. 31 of the Limita- 
tion Act in 1899. The defendants in all 
these cases contended that the suits were 
governed by Art. 30 on the ground that 
they wéke really brought for the Cafrier 
losing the goods. That contention was 
not accepted and it was ruled that the suits 
were for non-delivery of goods. which was 
not provided for by Art. 30, and as there 
was no special provision about non-delivery 


(x) 5 M. 388;6 Ind. Jur. 522; 2 I nd. Dec. 
N. S.) 269. 
.(2) 7 B. 478; 8 Ind. Jur. 98; 4 Ind. Dec. (N. S.) 
322. 
(3) r2 C. 477; 6 Ind. Dec. (N. $.) 324. 


(4) 34 Ind. Cas. 130;44 C. 16;23 C. L. Je 
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of goods, Art. 115 was held to be applic- 
able. Then in 1899 there was the amend- 
ment of Art. 31, I have spoken to above, 
so as.to include a shit for compensation 
against a Carrier for non-delivery of goods. 
The case reported in Radho Sham Basak 
v. Secretary of State for India (4) was decided 
after this amendment and that was also 
a case for compensation for non-delivery 
of goods by a carrier. With regard to the 
in that case, it 
was found that there was no evidence as 
to when the goods ought to have been de- 
livered , and it could not, therefore, be said 
that the suit was brought after the period 
of limitation. 

That would have been enough for the 
decision of the question. But petitioner 
here relies on certain observations made by 
Mr. Justice Chatterjee relying on the cases 
reported in Mohansingh Chawan v. Conder 
(2) and Danmull v. British India Steam 
Navigation Company (3) that it was a case 
of a breach of a written contract and was 
governed by Art. 115 of the Limitation 
Act. Art. x15, however, only applies 
to a suit for compensation for breach of 
any contract not specially provided for in 
the Act. I think, with great respect,’ that 
after the introduction of the provision for 
compensation for non-delivery of goods by 
the amendment of Art. 31, those cases 
have been rendered inapplicable to such a 
suit. In the case of Indian General 
Navigation and Ratlway Co, Lid. v. Nanda 
Lal (5); it was held that Art. 31 was 
applicable and that the older Bombay and 
Calcutta decisions do not now apply to such 
a case. i 

These Rules must, therefore, be dischargs 
ed. But having regard to the fact that 
it was found by the Small Cause Court Judge 
that the defendants were Datie for the non- 
delivery, I make no order for costs. 

N. E. Rules discharged. 


a 3 Ind. Cas. 469; 13 C. W. N. 851. 
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BOMBAY HIGH COURT. 
SECOND APPEAL No. 299 OF 1921. 
February .14, 1922. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
MOHAN LAL AMRIT LAL AND ANOTHER 
—PLAINTIFFS—APPELLANTS 
VEVSUS 
BAI MAHAJAVERI—RESPONDENT. 

Execution of decree— Decvee-holders, death of one 
of—Legal representative, appointment of—- Notice 
to decree-holders not issued-—Ex patte order, whether 
can be questioned. 

Where a legal representative of one of several 
decree-holders is brought on the record, without 
any notice to and in the absence of the other decree- 
holders and the latter apply that the ex parte 
order, made in favour of the legal representative 
Should be vacated, they are entitled to have the 
order considered on the merits. The fact that the 

revious order was made on the application of the 
egal representative, would not prevent the Court 
Írom considering it when the other decree-holders 
object to it. 


Second appeal from the District Judge, 
Broach, in Miscellaneous Appeal No. 13 of 
I9IQ. ` 

Mr. H. V. Divatia, for the Appellants. 

Mr. P. B. Shingne, for the Respondent. 


JUDGMENT.—This is ən appeal from 
the décision of the District Judge of Broach 
in execution proceedings with regard to a 
decree in Regular Civil Suit No. 34 of I9r5. 
The originel decree-holders were Mohanlal 
and Maneklal and the two sons of their 
‘deceased brother Dahyabhai. After the 
decree Maneklal died, and then his widow 
put in an application in which she prayed 
that she should bc brought on the record 
as the legal representative of her deceased 
husband. She was esked to produce a 
*Succession Certificate, which she did. Accord. 
ingly, on the 30th October 1919 her prayer 
was granted, but no notice of her application 
was given to the other decree-holders. On 
the 4th November they asked thet the ex 
parte order made in favour of Maneklal’s 
widow showld be vacated. On that the 
following order was made by the Subordi- 
nate Judge: ‘‘ Rejected in, view of the 
previous order on the Darkhast." That 
was a wrong way of dealing with that ap- 
plication. As tke order in favour of the 
widow was made ex parte, it was open to 
the decree-holders to ask the Court to re- 
consider its decision, and the fact that the 
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previous order had been made on the. widow's 
application, would not prevent the Court 
from considering it when the other decree- 
holders objected. 
From the order of the roth Novembe 
rejecting the decree-holders’ applications, 
an appeal was filed to the District Judge. 
A preliminary objection was taken that 
no appeal lay, and, unfortunately, it seems 
to have been admitted by the appellants’ 
Pleader that he ought to “have appealed 
against the order of the 30th October, and 
not against the order passed on the roth 
November. No question of limitation arose 
because the appeal was filed within 30 days 
of tre order of the 30th October. ` But it 
made no difference in effect whether the 
appellants appealed against the ex parte 
order made in favour of the widow. on the 
30th October, or the order passed against 
the deciee-Polders. on the roth November 
refusing to consider their application to 
set aside the ex parte order. The fact re- 
mains that an order was made ex parte 
in favour of the widow, end the appellants 
ate entitled to have that considered on the 
merits. Therefore, we must allow the.appeal 
and send the case back to the ‘Trial Judge 
so that he may consider whether the appel- 
lants' application to vacate the order of 
the 30th October should be granted or not, 
The appellants to have their costs of. this 
appeal and of the appeal in the Court -be- 
low. 


N. K. A bheal allowed. 


LOWER BURMA CHIEF. COURT. 
Civi, Execution NO. r34'0F 1920. 
May o 1921. 
Present:—Mr. Justice Rutledge. 
P. R. P. L. CHETTY FIRM-—PETITJONERS 
YENSUS 
G. LON POW AND OTHERS—RESPONDENTS, 
Civil Procedure Code (Act V of 1908), £. 47, 
O. XXI, 4.2, scope of— Jurisdiction of Gourt 
under s. 49, whether affected. ` í 
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O. XXI, r. 2. of the Civil Procedure Code does 
not in any way limit or affect the operation of 
section 47 of the Code and docs not prevent the 
“Court from deciding any question arising out of 
the execution of a decree. 

Palaneppa Chetty v. M. S. Somasundram Cheity, 
28 Ind. Cas. 468; 7 L. B, R. 367 and Aztzan v. 
Matuk Lal Sahu, 21 C. 437; 10 Ind. Dec. (N. 8.) 
922, relied on. 


Mr. Dantra, for the Respondents. 


. ORDER.— fn this case the petitioners seek 
to execute a decree against judgment-debtors, 
obtained in Civil Regular No. 91 01 1916. 

Their petition is dated rst June 1920. 

The judgment-debtors object to the exe- 
cution on the ground that the decree has 
already been satisfied together with the de- 
cree passed im Civil Regular No. 50 of 1918, 
and state that the petitioner’s present appli- 
cation is fraudulent. The date of this ob- 
-ection is 23rd November 1920. 

The judgment-debtors set out particulars 
of fraudulent conduct alleged in their af- 
davit of 17th January 1921. 

The matter came before the Deputy Re- 
gistrar who ordered an enquiry under sec- 
tion 47 of the Civil Procedure ^ Code. 
Against that order the present appealto me 
is made on the grounds that by reason of 
the terms of O. XX, rule 2, sub-rule (3) 
as there has been no payment or adjustment 
certified or recorded in Civil Regular No. 
or of 1916, and as this Court is executing 
this decree, the Court cannot recognize 
it and consequently cannot order an enquiry 
within sec:ion 47. ‘Tue point is also taken 
thet the application is barred by reason 
of Art. 174 of the Indian Limitation Act. 
Verious cases have ben cited before me 
upon the qu stion and 4 think it is cl ar 
fom the c.se of Palaneppa Chetty v. M.S. 
Scmasundvam Chetty (1i) and — Asézan 
v. Matuk Lal Sahu (2) that O. XX, r. 2 does 
notin any way limit or affect the opera- 
tion of section 47 and does not prevent the 
Court from deciding any question arising 
out of the execution of the decree. 

A more difficult point arises with regard 
to limitation. The judgment-debtor. had the 
rijht to apply within 9o days after the 27th 
Febiuary 1920 to have tbe adjustment of 
tke decree recorced or certified. They 





did not do so and they are clearly barred 


(i) 28 Ind, Cas. 468; 7 L. B..R. 367. 
al at C, 4373 10 Ind, Dec. (N. S.) 922, 


unless they can come within the provision 
of section r8. Can it be said, even on their 
own alle»ation, that they have by the plaint- 
ifs fraud been kept from the knowledge of 
the right of making this application to have 
the adjustment of the decree certified. Their 
objection was filed 83 days after the petition 
to exectite the decree, that is 83 days from 
the time when the fraudulent conduct com- 
plained of came to their knowledge, and in 
this objection there is a mere general state- 
ment that the plaintiffs conduct was 
fraudulent. 

I think, however, I am not debarred from 
taking into consideration the fuller particu- 
lars of the fraudulent conduct which are giv n 
in the deponents’ affidavit dated the 7th 
January 1922. This affidavit clearly alleges 
that a settlement had been come to, to 
satisfy the decree in Civil Regular Mo. 50 
of 1918 as well as the decree in Civil Regular 
No. gt of 1916, and clearly alleges that the 
Chetty represented to them that this was 
the case, and on the strength of such repre- 
sentation they signed it, and thought that 
as .t was filed the two de ree; we.e adjust :d. 
Granting that bis wasso, I think that such 
conduct could ke said to keep the judgment- 
debtors from the knowledge o the right of 
applying to the Court for the adjustmeat 
of the decree to be certified. 

For these reasons I dismiss the appeal 
and confirm the order of the Deputy Rezis- 
trar. 

The judzment-debtors shall have their 
costs, 3 gold mohurs. 

N. K. Appeal dismiss d. 


BOMBAY HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 802 OF 1920. 
SECOND APPEAL No. 809 oF 1920. 
March 22, 1922. 
Present-—Sir Norman Macleod, Er. 
Chicf Justice, and Mr. Justice Kanga. 
Mahani NARASINHDAS GURU SITA- 
RAM DAS AND ANOTHER—APPELLANTS 
VEY SUS 
KHANDERAO VINAYAK JOSHI AND 
OTHERS— RESPONDENTS. 
Hindu Law—Sudra Sanyasi, succession to, 


+ 
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A Sudra cannot enter the order of a yaihi or 
sanyast, Consequently, the devolution ot property 
left by a Sudra who ‘has become an ascetic and 
renounced the world is mgulated by the ordinary 
law of inheritance, in the absence of any general 
or special usage to the contrary. [p. 862, eol. 1.] 

Dharmapuram | Pandara  Sannadhi v. Vira- 
pandiyam Pillai, 23 M. 302; 8 Ind. Dec. (N. 8.) 
215, relied on. 


Mr. Desa, for the Appellant. 

Messrs. Bhadurji and Mehandale (with 
him Messrs. P. S. Bhakhale and P N. 
Samant), tor the Respondents. 


JUDGMENT.—These are two suits filed 
by the plaintiff claiming to recover certain 
properties by virtue of his title as Mahant 
of the Punchmukhi Hanuman Santhan at 
Bhuleswar, Bombay, and as Guru Bandhu 
of one Onkardas who died in 1904-05. Both 
suits have been dismissed. There was 
one judgment in both suits, and one judg- 
ment in the appeals in the Court below. 
The questions at issue are mostly questions 
of fact. The properties in question are (X) 
the Laxminarayan temple with the prop- 
erty said to be dedicated for the endow- 
ment thereof, and (2) the Paudhrinath 
temple with its endowment, both situated 
at Chandansar in the Thana District. 

Admittedly, on the’ findings of the Court 
below these properties were in the ownership 
or management of Tulsidas who appears in 
the pedigree at page I. By his Will of 1898, 
he left these properties to Onkardas. Owing 
to their nature he would naturally give 
to Onkardas limited authority, that is to 
say, Onkardas had no power to sell the 
properties but only the authority to manage 
the properties and maintain the idol. 

* With regard to the Laxminarayan prop- 
ertyit was suggested that that property had 
been gifted to the plaintiff by the original 
founder Mahant Anant Narayan Naik. The 
only proof of that fact lies in what is said 
by Tulsidas in Exhibit 89, the Will of 1898 
in which he says that Anant Narayan hal 
removed his right of ownership and had 
gifted ıt to the Mahant Damod das Jaman- 
das the Pujari of the idol of Shri five-faced 
Maruti in the city of Bombay. Such a 
statement would confer no title oa the M z- 
hint orhis successors, and it seans dm alt 
to us to understand how the question came 
to be raised in the Court below, whether 


the description in the Will of Tulsidas that 
certain properties were gifted to the Mahant 
of Panchmukh: Hanuman was or was not 
admissible in evidence. The question is 
not whether it is admissible, but what is 
its effect. It is a mere statement. That 
could not result in any transfer of property, 
nor by itself could it possibly prove that 
the property had been gifted to the Mahant. 
But treating it from the point of view of 
admissibility the Judge was Drobably right 
in holding that it was not admissible. The 
plaintiff suing for possession must prove his 
title, and he cannot point to any evidence 
which directly shows that Anant trausferred 
the property in this temple to ‘his ` 
predecessor. 


Then, with regard to the Pandhari Nath 
temple that clearly was gifted by l'ulsidas 
in his Will to Onkardas with powers of 
management and a direction to make a 
Will in respect of all the moveable aad im- 
moveable property in favour of his sons, 
and if he did not get married, then he was 
to adopt a boy aud make him a Chia. 
Evidently, the object of Tulsidas was to 
arrange after his decease for the coicinual 
management of the temple. Oakardas mar- 
ried but had no soa, nor did he adage, aad 
after his death in 1994 tha property cin: 
to the muiaagemeat of his widow. Sae 
disposed of a coasiderable portioa of it, 
as it is allezed, for necssity. Bat whe 
ther those ademitions were for necessity 
or not itis difficult to say waere tue 
title of the plaint to succeed to taxe 
Properties is derivel fron. Tas placut 
allezes that ha 13 a Gara BDiilii, caas as 
was the spirituil” heir of Oucardas, aad, 
therefore, eatitlelto succeed tə tue property. 
But Oazarias does not cons weld aay 
of those parsoas Wise property g); C2 
their spiritual heirs. ‘Tuat qaestioa was 
coasidered in Ramdas Gopudas v. Bablso- 
das Kaushalyatas (xr) waere the Caef 
Justice refers to the passage ip taa Mitas- 
shara, Chapter II, sectios 3, paca. 2, Wawa 
deals with successioa to tha proporcy of ` 
Sanyasl. 


(1) 26 Ind, Cas, 607; 39 B. 168; 16 Bon. LH, 
757 i : 
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Then, in Dharmapuram Pandara San- 
nadhi v. Virapandiyam Pillai (2) it was 
held that all the authorities were in favour 
of the proposition that a Sudra could not 
enter the order of Yathi or Sanyasi, so that 
the d volution of-property left by a deczased 
person of the caste referred to, who has 
become an ascetic and renounced the world 
is regulated by the ordinary law. of inherit- 
ance, in the absence of proof of any general 
Or special usage to the contrary. 

The parties here are Sudras, and no 
attempt was made to prove any general or 
special usage to the contrary, so that the 
result would necessarily follow that the 
devolution of property left by Onkardas 
would proceed according to the ordinary law 
of inheritance, and would, therefore, go to 
his heirs and tlie plaintiff as spiritual heir 
would have no right whatever to interfere 
with them. The result must be that both 
the appeals are dismissed with costs, 

N. K; ` Appeals. dismissed. 

(2 22 M. 302; 8 Ind. Dec. (N. 8.) 215. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL, No. 704 OF 1921. 
June I, 1922. 
Preseni:[l— Mx. Justice Stuart and Mr. 
Justice Sulaiman. 
' JAI NARAIN SINGH AND ANOTHER 
DEFENDANTS—APPELLANTS 
YEN SUS 
GITA PERSHAD -AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

Hindu’ Law—Decree against widow— Fraud or 
coliusion, absence 'of — Reversioners, whether bound, 

Reversionets are bound by a decision 
obtained against a Hindu widow, unless it can 
be shown that the decision was obtained by 
fraud or collusion, or that thete had not been a 
fair trial of the rightin that suit. In other words, 
unless the decree can be successfully impeached 
on some%special ground, it will be an effectual 
bar to a new suit. dItimakes no difference, if the 
widow did not contest the suit, provided that the 
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plaintiff's case was proper! d fai 

y and fairly stated 
um the widow had reasonable opportunities, 
of which she did not choose to avail herself, 


SE the suit. [p* 863, col. 2; p. 864; 


po oma Natchier wv. Srimut Rajah Moottoo 
D KA Raganadha Bodha Gooroo Sawmy Periya 
aya Taver, 2 W. R. (P. C) 31 at p.37; 9 M. I. A. 
SS" I Suth P. C. J. 520; 2 Sar. P. C. J. 25; 19 
e R. 843, Risal Singh v. Balwant Singh, 48 Ind. 
Ee 333; 40 A. 593; 28 C. L. J. 519: 24 M. L: T. 
2 1; 9 L. W. 52; 23 C. W. N. 326; (1919) M. W. N. 
SEH Co M. L. J. 597; 21 Bom, L. R. 511; 45 L A. 
p» . C) aud Gur Nanak Prashad v. Jat Narain 
GE Cas. 814; 34 A. 385; 9 A. In J. 375. 


Second appeal from the Sub-Judge, 
Basti, dated the 3rd December 1920. 

Mr. Gulzari Lal, for the Appellants. 

. K. N. Katju, for the Respondents. 

JUDGMENT.—This is an appeal by 
defendants Nos. 4 and ro, arising out of a 
suit by certain reversioners for a declaration 
that.a certain auction.sale which took place 
on the 23rd of July 1917 in execution of 
a decree dated the roth of January 1014 
I$ null and void and that the purchase made 
by Ram Ratan Singh, defendant, is not 
binding on them. 

It appears that in Toro a suit, numbered 
aS 1913 of 1910, was instituted for the sale 
of the property in question, on the basis 
of an unregistered mortgage-deed alleged 
to have been executed on the 6th January: 
1895 by Ram Rup, the husband of Mu- 
Sammat Kunj Dei, and the father of Rudra 
Prasad, who was the husband of Musammat 
Ram Peari. In this suit were impleaded, 
Kunj Dei, the widow of Ram Rup and 
Musammat Ram Peari,his daughter-in-law. 
It appears that the plaintiff's father Durga 
Charan Pande, claiming to be the immedi- 
ate reversioner interested in the property, 
intervened and applied to the Court to be 
made a party. On his application he was 
actually brought on the record and filed 
a written statement challenging the genu- 
ineness ofthe mortgage-deed then in suit. 
The two ladies also filed a joint written 
Statement challenging the genuineness of 
the mortgage-deed then in suit. 'The two 
ladies also filed a joint written statement 
denying the genuineness of that deed and 
its consideration. Separate Vakils were en- 
gaged by Durga Charan Pande and by the 


re 


. ladies. The witnesses produced by the 


plaintiffs were cross-examined by both the 
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legal practitioners dnd after the evidence 
was closed and arguments heard, the Court 
decreed the suit of the plaintiff, holding 
that the bond was preved to have been duly 
executed and was for consideration. “The 
Court, however, exempted Durga Charan 
‘Pande on the ground that it was not proved 
that he was the immediate reversioner and 
that ın any case he had no immediate in- 
terest in the equity of redemption which 
was in dispute at that time. ‘The 
mortgage-decree was executed and in 
execution of that decree the property was 
sold and purchased by Ram Ratan Singh, 
defendant. 

The present suit has been brought by Gita 
Pershad, the son of Durga Charan Pande, 
for the avoidance of that auction-sale. 
The Court of first instance was of opinion 
that, in fact, the mortgage-deed of 1895 was 
not a genuine document, but at the same 
time held that the plaintiff had entirely 
failed to prove that the previous suit was 
a collusive one or that the decree had not 
been obtained fairly against the widows. 
It accordingly dismissed the suit. On ap- 
peal the learned Subordinate Judge has 
come toa contrary conclusion. His findings 
ate challenged in second appeal. The first 
matter which we have to consider is whether 
the finding of the learned Subordinate Judge 
which is to be the effect that “the Munsif 
was wrong in atnving at the conclusion 
that the defence of Musammats Kunj Dei 
and Peariin that case was a bona fide one” 
can be interfered with in second appeal. 

A persual of the judgment of the lower 
Appellate Court wouldshow that the Court 
had been influenced by many circumstances 
which could not properly have been taken 
fnto consideration. In the first place, he 
has taken into account a number of docu- 
ments purportiug to have been executed 
in favour of third parties which were not 
proved to have been either executed or 
executed for consideration in litigation 
against those third parties. In the second 
place, he has imported his own knowledge 
of the qualifications of the Vakil who ap- 
peared for the ladies in th: previous suit 
and has been influenced by an impression 
that no reasonable person who was con- 
testing the suit in a bona Ade manner would 
have engaged him. Furthermore, nowhere 
in his judgment has he come to a finding. 
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that there was in reality any collusion bet- 
ween the widows on the one haud and the 
then plaintiff on the other. Reading 
the judgment as a whole, his finding really 
does not come to any more than this. 

“The ladies in fact did not defend the 
suit in a manner in which any reasonable 
man would have done." This finding, in 
our opinion, was not sufficient for the plaintiff 
to avoid the previous decree. 

On behalf of the plaintiff ne oral evidence 
was adduced to show that there was in fact 
any real collusion between the parties. As 
was remarked in the case of Katama Natchier 
v. Srimut Rajah Moottoo Vijaya Raganadha 
Bodh Gooroo Sawmy Periya Odaya Taver 
(I) that the reversioners are bound by the 
decision fairly obtained against Hindu 
widow ‘ unless it could be shown that there 
had not been a fair trial of the right in that 
suit; or, in other words, unless that decree 
could have been successfully impeached 
on sonte special ground, it would have been 
an effectual bar to any new suit.” In a recent 
case their Lordships of the Privy Council 
have again laid down the law as follows, 
that in the absence of fraud or collusion 
a decree obtained against a Hindu widow 
had a binding effect on all the reversioners; 
Risal Singh v. Balwant Singh (2). In 
the present case there is no suggestion 
whatsoever that there was any special 
ground which the ladies could have taken 
and which was not taken or that there was 
any evidence which was deliberately sup- 
pressed. On the other hand, we find that 
the plaintiffs own father, Durga Charan 
Pande, was contesting the suit seriously and 
cross-examined the witnesses for the plaintiff, 
In these circumstances, there is absolutely 
nothing to suggest that the trial in the pre- 
viaus suit was not a fair one and that there 


was any special ground which was not urged. 


at that time. This being so, in our opinion, 
the plaintiff is bound by the previous decree, 
and he cannot evade it by merely saying 
that the ladies did not properly contest 


(1) 2 W. R. (P. C.) 31r at p. 375; 9 M. I. A. 530; 
i Suth P. C. J. 520; 2 Sar. P. C. J. 25; x9 ED 


843. 
(2 48 Ind. Cas. 553; 40 A. 593;28 C. L. J. 
5195 24 M. Ll. T. 3601;9 L. W. 52;23 C. W., N. 


‘ 336; (oral M. W. N. 155; 36 M. L. J. 597; 21 Bom. 


I. R. BU AS I. A. 168 (P. C). 
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the suit in a manner which any reasonable 
man would have done. In Gur: Nanak 
Prashad v. Jat Narain Lal (3) ik was pointed 
out“ that a decree in a suit against a H.ndu 
widow respecting property of her husband 
of which she 1s in possession as stich 
widow may be binding on the reversioners 
notwithstanding that the widow did not 
contest the suit, provided that the plaintii's 
case was properly and fairly stated and the 
widow hed reasonable opportunities, of 
which she did not choose to avail herself, of 
defending the suit.” In this view of the 
' matter we are of. opinion that the decree 
of the Court of firstinstance should be 
restored. 

We accordingly allow the appeal, set 
aside the decree of the lower Appellate 
Court and dismiss the plaintiff’s suit with 
costs. 

N. K. Appeal allowed. 


(3) tq Ind. Cas, 814; 34 A, 385; 9 A. L. J. 875: 


Gebiete re arem. 


SIND JUDICIAL COMMISSIONER’S 
COU 


CIVIL Surr No. 1068 or 1918. 
October 2, 1919. . 
Present-—Mr. ‘Raymond, A. J.C. 
Fru oF KIRPALDAS-KALIANDAS 
— PLAINTIFFS 
DEN STS A 
Tiru or GAJANMAL-BMAGWANDAS 
—DEFENDANTS. l 

Arbitration Act (IX of 1899), s. rg- Arbiiratim, 
veference to— Injunction to Yesiram proceedings 
— Balance of convenience——Coniract Act (IX of 
1872), s. 30— Coníract, wagering, what $5. — 

In dealing with an interlocutory application for 
an injunction restraining a party from proceeding 
with an arbitration, the Court must be governed 
by considertions as to the comparative mischief or 
inconvenience to the parties which may arise from 
granting fhe injunction, and the burden lies upon 
the person applying for the injunction of showing 
that his inconvenience exceeds that of the other 


arty. [p. 806, col. 2.] . 
P E is not a wagering, contract, unless 


it is the intention of the parties under no . 


circumstances to cali for or to give delivery from 
and to each other. [p. 865, col. 2.] 


e T. G. Elphinston, for the Plaint- 
iffs. 

Mr. Dipchand Chandumal, for the Defend- 
auts. e 

JUDIMENT.— Plaintifis filed a suit for 
declaration that certain contracts for the 
sale and purchase of Broach Cotton entered 
into on their behalf by defendants as their 
commission agents were void and  unen- 
forceable as they were all by way of wager 
and for an injunction restraining the de- 
fendants írom proceeding with any arbi- 
tration under the said contracts or any of 
them. 

A Rule ss? was issued restraining the 
arbitrators and defenda: ts from proceeding 
with the arbitration and it has been argued 
before me by Mr. Elphinston for the plaint- 
iffs and Mr. Dipchand Chandumal for 
the defendants. 

several affidavits have been filed by the 
parties and various documents put in indi- 
cative of the procedure followed by the 
defendants on their receipt of an order 
from the plaintiffs for the purchase or sale 
of Broach Cotton on their behalf. 

I wish to abstain, as far as possible, 
from prejudging the question in the cause, 
the point for decision before me lies within 
a narrow compass, and that is, whether 
the plaintiffs have made out a case for an 
interlocutory injunction on the affidavits 
and documents that axe flled. 

Now,in the first place, it is significant 
to observe that when the plaintiffs place 
an order with the defendants for the purchase 
or sale of Broach Cotton, they do so by 
a printed form marked Exhibit A, and 
signed by the plaintiffs, which requests 
the defendants to telegraph the order to 
their Bombay firm and distinctly stipulates 
that the transaction is to be subject to the 
Rules, Regulations and Bye-Laws of the 
Cotton Contract Committee. On this printed 
form there is a foot-note which reads as 
follows:—'' It is distinctly understood that 
all orders are placed and will be executed 
upon terms that actual delivery is contem- 
plated." When the defendants hear from 
their Bombay firm of their compliance 
with the order, tbey intimate the same to 
the plaintiffa and with the forwarding note 
they seud a written contract containing 
terms and conditions which are to be signed. 
and had admittedly been signed by the 





plaintifis in the present case Exhibit D. 
This document shows that the contracts 
have been entered into in Bombay through 
the defendants whose remuneration for 
their trouble is a certain percentage of com- 
mission. It again recites the stipulation, “it 
is hereby agreed that this ttansaction is 
upon the distinct understanding that actual 
delivery is contemplated,’ that the con- 
tract is subject to the Bye-laws, Rules 
and Regulations of the Cotton Contract 
Committee, and provides for a reference 
totwo European merchants as arbitrators in 
the event of any dispute arising out of this 
contract whatever be its nature. Now, 
the rules of the Cotton Contract Committee 
were rules issued and published on the r3th 
August 1918, under the provisions of r. 4, 
Sub-clause(1), of the Defence of Iridia (Cotton 
Contracts) Rules 1918. There can be no 


doubt that these rules have been designed, 


to restrict all gambling in cotton, and, under 
them, only such persons can enter into 
contracts for the purchase or sale of cotton 
as are members of the Clearing House. 
The rules distinctly provide for the giving 
and taking of.delivery and for the settle- 
ment of differences twice every month. The 
‘defendants were members of the Clearing 
House at the time they entered into con- 
tracts on behalf.of the plaintiffs and as these 
contracts were subject to the Rules and 
Regulations of the Cotton Contracts Com- 
-mittee they could only be entered into with 
such persons as were also the ‘members 
‘of the Clearing. House, and, therefore, prima 
facie, they could not have been contracts 
merely for the ‘settlement of difference 


“but al,o contemplated the possibility of 


giving or taking delivery. 

In the various affidavits filed on behalf 
of.the plaintiffs it has been répeatedly as- 
serted that the defendants were well aware 
that the plaintiffs. were doing wagering 
business in Broach Cotton and that, when 
the contracts in suit were entered into om 
their behalf, the defendants knew that no 
delivery was ever to be made but that it 


was only a question:of the settlement of 
. differences. 


But it has been stated and 
not denied that the principals in this case 
were never brought into ‘contact with each 
oiher at the time the contracts are made 
nor were the plaintiffs ever acquainted 
with the name.of the person with whom 
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the contract was made on their behalf 
In fact, it was one of the main grievauces 
of Mr. Elphinston that, though he pressed 
the defendants to give him the names of 
the Bombay merchants with whom the 


contracts were entered into, they persistently. ` 


failed to do so. Now, as I have remarked, 
the defendants were mere. Commission 
agents with a personal liability to the 
Bombay merchants to whom they have 
guaranteed the payment of any differences. 
There is nothing to show that as between 
third parties and the plaintiffs the con- 
tracts were not genuine. There is not one 
word in the affidavits filed on behalf of the 
plaintiffs which suggests that the Bombay, 
merchants contracted only on the basis 
of payment of differences and that delivery 
was never.contemplated. It is established 


that they were members of the Clearing . 


House in Bombay, and incorformity with 
the Rules and Regulations of the Cotton 
Contracts Committee, they may at any time 
demand or receive delivery. Since, there- 
fore, there is not the faintest suggestion 
that the contracts between the plaintiffs 
and Bombay merchants were entered into 
merely on the basis of the payment of differ- 
ences and were gambling transactions, 


I must, on the materials before me, come 


to the conclusion that they are not void 
whatever they may have been the intentions 
of the plaintiffs. Perosha  Cursetj? Parakh 
v. Manekji Dossabhoy Waicha (1). Contracts 
are not wagering contracts unless it be the 
intention of both contracting parties, at 
the time of the entering into the contracts 


under no circumstances to cali 
for or to give deb very from and to 
each other. Chhogmal v. Jainarayan 
(2), Sassoon ve Tokersey (3). As the 


contracts 
third parties Were not void, so the 
contracts: between the plaintiffs and the 
defendants which were really intended to 
indemnify. the defendants in respect of these 
contracts, were valid. Perosha Cursetjt 
Parakh v. Manekji Dossabhoy Watcha (1). 

Isit, then, equitable at this stage, merely 
because the plaintiffs choose to describe 
the contracts in suit as gambling transactions, 


(1) 22 B.899; 11 Ind. Dec. (N. S.) 1182. 

(2) 24 Ind. Cas. 743; 16 Bom. L. R. 213 
39 B. I. 
28 B,616; 6 Bom. Ie R, 521. Tu" 


between the plaintiffs and the: 


PEE 
* 
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. to restrain the proceedings before the Tri- 
bunal which they themselves have chosen 
with full knowledge of all the circumstances 
othe case ? Baij Nath v. Mansukra? Panna 
Lal (4). Mr. Elphinston contended that 
‘the very fact of the contract being attacked 
‘as by way of wager should lead the Court 
to maintain the injunction till the validity 
GE the contract is decided. I may. have 
dene so had a prima facie case of wager 
been made ouf. It may be that in the 
suit plaintiffs succeed in establishing that 
ihe contracts were ‘wagering transactions, 
but et present ell the circumstances, iu my 
opinion, point to the fact that the contracts 
entered into on behalf of the plaintiffs were 
valid and genuine contracts. Mr. Elphin- 
ston has strongly relied on Purshotum Mavji 
v. Unchore Lovji (5) and the order confirming 
. the interim injunction. It must be noted, 
however, that that case was betwcen a prin- 
cipal and a principal and, secondly, what 
o is of grea ter importance, Mr. Crouch was 
«of opinion “that there is no reason £0 sup- 
“pose that plaintiff has not a reasonable 
chance of establishing his case." I am far 
from being impressed, on the materials before 
me, that plaintiffs have a reasonable chance 
of establishing their contention; on the 
contrary, I feel after hearing the parties at 
length that this suit is an attempt on the 
part: of the plaintiffs to delay the payment 
e a large sum of money, In the case 
of M'Harg v. Universal Stock Exchange 


(6), cited in argument, plaintif brought 
an action for injunction to restrun ` 
arbitration proceedings on the ground 


that the written agreement did not rightly 
. represent the real contract entered into 
between the parties, and he contended that 
the transactions which hd in fact taken 
" place in ‘pursuance of the agreement were 
gambling ¢ransactions. ‘The Court of Appeal 
‘declined to exercise its jurisdiction ‘and 
stay the arbitration proceedings.. The case 
of Kitts v. Moore (7) was decided a year 
prior to the decision in M’ Harg v. Umi- 
versal Stock Exchange (6) and the Court of 
Appeal held that a Court has jurisdiction to 
interiere by i EIER on ge grounds 


49 Ind. Cas. 988; 23 C. wW, N. 258. 

i L. R. 123. 

(1895) x1 T. L. R. 499. 

7) (1895) 10. B. D. 253 ; 64 I. y opr 152; 
2 R.43; 7IL 6070; 43 W. R. 84. f 


to restrain the EE from proceed 
ing to arbitration where an action has been 
brought impeaching the instrument con- 
‘taining - the agreement for reference. - In 
the present case I fail fo see any equitable 
ground beyond the plaintiffs’ assertion 
that the cohtracts were wagering. 

Mr, Elphinston also relied on a case de- 
cided es Gajanand Maskara v. Shaik Taleb 
Jalaluddin (8) in which the Judges were the 
same as in the case reported in Bay Nath 
v. Mansukrat Panna Lal (4) above referred 
to. In the latter case the arbitration pro- 


‘ceedings were stayed until the suit impeach- 


ing the contract was decided. But the 
reason for staying the arbitration proceedngs 
in this case is to be found in the following 
statement of the C. I. that,“ there was an/ 
equity in the plaintiff to impeach the con- 
tract, inasmuch as he alleged, and here 


was reasonable cause. for. believing that that 


was a bona fide and substantial allegation 
that at the time the contract was entered 
into the plaintiff did not know the real 
position of ‘the alleged broker.” 

It is unnecessary in the disposal of this 
application to discuss the other cases that 
were cited: in agrument. 

Now, dealing with an interlocutory appli- 

cation for injunction the Court must be 
governed by consideration as to the compara- 
tive mischief or inconvenience to the parties 
which may arise from granting or withhold- 
ing the injunction and the burden lies upon 


the plaintiffs as the persons applying for 


the injunction, of showing that their in- 
convenience exceeds that of the defendants; 
Woodroffe on Injunction, page LAT. Mr. 
Hiphinston has contended that considerable 
prejudice will accrue to the plaintiffs if 


the arbitration proceedings are not stayed, | 


as the probability is that the arbitrators wil! 
give an award in favour of the defendants; 
who will then promptly attempt to enforce 
the realization of their claim. But, even 
assuming this to be.the case, why should 
defendants be. prevented from realizing 
a large sum of Rs. 70,000 at which they 


‘estimate their claim, and why should they 


be prevented from resortiug to the Tribunal 
which both the parties have voluntarily 
chosen for the adjudication of their dis- 
putes, merely because the plaintiffs now 


E 46 Ind bas, 173; 22 C. W. N. 535... 
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assert that the transactions were of a wager- 
ing character. I see no reason for subject- 
Ing the defendants to any inconvenience 
and penalizing them in the absence of any 
sufficient prima facieevidence for granting 
an injunction. Besides, if in the suit the 
plaintiffs succeed in establishing their con- 


tention that the contracts were wagering ' 


then the reference would not be enforceable 
and the award of the arbitrators would 
likewise be invalid and unenforceable. 
Halsbury’s Laws of England, Vol. I, 
page 444. In this event, there would 
be nothing to prevent the plaintiffs 
from recovering from the defendants who 
. are financially in very prosperous circum- 
stances any sum that they may have been 
paid in execution of any decree based on the 
award. Shamnugger Jute Factory v. Ram 
Narain Chatterjee. (9) and Subba Naidu v. 
Haji Badsha Sahib (10) hold that the plaintiff 
must be able to show that an injunction until 
the hearing is necessary to protect him 
‘against irreparable injury and by the term 
“irreparable injury ’ is meant, substantially, 
injury .which could never be adequately 
‘remedied or atoned for any damages." 
Halsbury's Laws of England, Volume 
. XVII, page 483. 

Mr. Dipchand argued that the.defendants 
were commission agents'on the puka .addat 
system but Mr. Elphinston stoutly con- 
 tioverted this statement. I refrain from 
' discussing this question, as, im my opinion, 
it would be more satisfactorily disposed of 
with more available material on the record 
"at the time of the disposal of the suit. I 
may only remark in conclusion that had 
` I been aware that the contracts entered 
into on behalf of the plaintiffs were under 
the Rules and ‘Regulations of the Cotton 
Contracts Committee, I should not have 
"granted the interim injunction. 

_ Rule discharged. Costs on plaintiffs. 

W.C. A.. Rule discharged.. 


(9) 14 C. 189; 7 Ind. Dec. (x.s.) 125. 
(to) 26 M. 168; 13 M. L. J. 13. 
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MADRAS HIGH COURT. 
CIVI, REVISION PETITION NO. 742 OF 1921. 
. May 3, 1922. ` a 
Present —Mr. Justice Devadoss. 
JAMBU AMMAI-—PETITIONER ' 
versus T 
NATARANJAM PILLAI, MINOR, BY 
GUARDIAN RAMASAMI PILLAI — 


RESPONDENT, , 
Civil Procedure Code ( Act V of 1908), s. 151, O. 


' XXXII, r. 3—Court guardian, appointment of, 


without serving notice -on natural guardian— 
INegality— Inherent power to rectify mistake. 

A Court, after being informed of the address 
of the guardian of a minor defendant, ought to 
issue. notice to the guardian. Its procedure in 
overlooking the provisions of O. XXXII, r. 3 of 
the Civil Procedure Code and appointing its own 
Head Clerk, who could have no knowledge of any 
defence to the suit, as guardian is illegal and the 
Court has inherent power under section 151 of the 
Civil Procedure Code to rectify the mistake. 
[p. 869, col. r.] : 

Debi Bakhsh Singh v. Habib Shah, 19 Ind. Cas. 
526; 17 C. W. N. 8209; 3x1 A. L. J.625; 18 C. L. J. 
9;I54o0m.L.R.640; 14M. L. T. 33; (1913) M . W. 
N.566;25M.L.].x48;35 A.331;16 O.C. 1945. 
40 I. A. 15r (P. CH Gadi Neela Vent v. Marap- 
pareddi Gari Narayana Reddi 53 Ind. Cas. 847 ; 
37 M. L. J. 599; 26 M. L. T. 377; ro L. W. 606 ; 
(1920) M. W. N. 19; 43 M. 94 (E. BJ), Kanai Lal 
Ghose v. Jatindranath Chandra 42 Ind. Cas. 711; 
26C.L.].325; 22 C. W. N. 446; 45 C. 519, 
referred to. l 


Petition, under section 115 of Act V of 
I908 and section 107 of the Government 
of India Act; praying the High Court to 
revise an order of the District Court, 
Coimbatore, dated the 15th February 1921,i1n 
Appeal Suit No.10 of 1921, preferred against 
an order of the Court of the Principal 
District Munsif, Coimbatore, dated the r6th 
October 1920, in Execution Appeal No. 326 
of 1920, in Execytion Petition No. 770 of 
1917 in Small Cause Court No. 835 of 1916. 

Mr S. Ranganatha Aryar, n for the 
Petitioner. ES 

Mr. T. R. Ramachandra. Atyar, for the 
Respondent. JM 

JUDGMENT.— This is an application 
under section ir5, Civil Procedure Code, 
to revise the order of the.District Judge 


‘of Coimbatore, dismissing an appeal against 


the order of the District Munsii of Coimbatore 


.in Execution Appeal No. 326 of r920 in 


Small Cause Suit No. 835 of r9r6. The 


.Principal' District Munsif of Coimbatore 
‘onan application of the two minors by their 


next fend and maternal grandfather set 
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aside the decree and execution proceeding 
in Small Cause Suit No. 835 of 1916 on the, 
ground that the Court which decided the’ 
Sntal!l Cause Suit No. 835 of 1916 did not 
follow the procedure laid downin O. X XXII, 
1. 3; that after knowing the address of the 
` guardian of the minor defendants it did not 
-~ Order fresh notice to the guardian, but 
made the Head Clerk of the Court guardian 
of the minors and proceeded with the suit, 


in.consequence gf which there was no proper . 


defence to the plaintiffs’ suit, and the 
execution proceedings could not. have be- 
come known to the maternal grandfather 
with whom the minors were residing. 

The facts of the case are these: Small 
Cause Suit No.835 of 1916 was brought by the 
plaintiff as transferee of a promissory-note 
said to have been executed by the paternal 
grandfather of the defendants to one Krishna 
_ Iyengar. After he obtained a decree hé 
transferred it to the present petitioner, who 
is the wife of ohe Subramania Iyér, a hotel- 
keeper, who holds a usufructuary mortgage 
on the property: which is a house belonging 
to the minor defendants. Sle brought the 
property to sale and it was purchased by one 
Ch'dambara Iyer who transferred it to the 
petitioner. It is argued for the petitioner 
that the suit was filed so far backas oth May 
1916,the decree was obtained on x4th Decem- 
ber 1916, the sale in execution of the decree 
was on 15th October 1917, and the satis- 
faction of the decree was’ entered on 16th 
November 1917, and ‘that the District 
Munsif's Court had no jurisdiction after this 


lapse of time tn ‘entertain an application. 


of this kind to rectify an error-or an alleged 
error supposed to. have been committed 
by the Court in the disposal of the suit. 
The District Munsif bas telied upon Deli 
Bakhsh Singh v. Habib Skah (1), which isa 
distinct agthority for the position that tthe 
Court has got inherent power to correct aty 
mistake it has made. The Privy Council 
observed at page 337,* “ quite apart from 
&cction I51, any Court might tightly have 
considered itself to -possess an inherent 
power to rectify the mistake which had 
been inadvertently made,” Relying upon 


ALY 10 Ind. Cas. 526; 35 A. 3314 17 C. W. N. 
829; 11 A. L. J. 6257: 18 C. IL, J. 9$; 15 Bom L. R. 
640: 14 M.L. T. 33; (1913) M: W. N. 566; 25 
MOL. J, 148; 16 0. C. 194 4o Il. A. 151 (P. C) 
7 Pageot 3g ALET] C | 
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this decision, the Districts Munsif has upset 
the decreé against the minors and the 
Subsequent execution proceedings including 
the sale.' e LM EE 
Mr. Ranganadha Iyer om behalf of the 
petitioner argues that athird party, namely, 
auction-purchaser, has acquired rights over 
the property and such rights should not 
be iuterfered with on the ground that some 
mistake sas committed by the Court in 
the course of the samll cause suit. it must 
be remembered in this connection that the 
petitioner ig no other than the wife of the 
mortgagee and she is the transferee decree-. 
holder and subsequent to the auction-sale 
has become the owner of the property. 
Reading between the lines, it is quite ceat 
that the hotel-kec per, Subramania Lyer, who 
had a mortgage on the minors property 
wanted to get hoid of the property by some 
“means or other and that is the reason why 
he got a transfer of the decree in bis wile's 
name and brought the property to sale 
without the knowledge ot the guardian of 
the minor defendants. Gad?  Neeá- 
veni v. Mavrabpareddi "Gar Narayana 
Reddi (2) is quoted to show in what 
cases inherent po ver of the Court could be 
invoked. Kanai Lall Ghose v. Jaiindra 
Naih Chandra (3) also is relied upon for 
the purpose that the order of the lower 
Court is wrong. But Debt Bakhsh Singh 
v. Habib Shah (1) is 2 clear authority for 
the position that the Court has got inherent 
power to correct the errors or mistakes 
committed by itself. Inthis case the District 
Munsif who tried Smell Civil Suit No. 835 
ought to have issued notice to the guardian 
of the minordefendants after being informed 
by the process-server of her address : and his 
procedurein overlooking O. XXXII, r. 3 ard» 
appointing his own Head Clerk who could 
have had no knowledge of any defence to the 
suit as guardian ad litem is clearly illegal. 
In these circumstances, the District Munsif 
was justified in passing an order he did, 
and Y do not think that I should interfere 
with his order which I:consider to be emi- 
nently just. The petitioner could now ask 


53 Ind. Cas. 847; 57 M. L. J. 509; 26 M. L. 


2 
e) L. W. 6c6; (1920) M. W. N. 19; 43 M. 


d. (b p] 
MT 42 Iud. Cas. ot: 26 C. L. J. 323; 22 e W 
N. 446; 45 La 319: 
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the Court to proceed with the case, Small 
Cause Suit No. 835, from the stage in which 
it was at the time When notice was returned 
unserved upon the guardian of the minor 
defendants and it would be right and proper 
for the District Munsif to have the petitioner 
on record as supplemental plaintiff and pro- 
ceed with the suit if the petitioner is so 
minded. I hold that the lower Court’s 
order is right and I dismiss the petition 
with casts. 
x Ma da 
JN XK, 


Petition dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1723 OF 1920. 

, l June 16, 1922. l 
Present :—]ustice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Chotzn.r. 
DHORENDRA KRISHNA MUKHER- 

JEE—DEFENDANT—APPELLANT 
VET SMS, 
MOHENDRA NATH MUKHERJEE AND 
OTHERS—PLAINTIFFS— RESPONDENTS. 
Bengal Public Demands Recovery Act (III B. C. 
of 1913), s. 36, whether retrospective —Wrongful sale 
under old Act— Suit for recovery after passing of new 
Act, maintainability of. 
When a property is sold by the Revenue Authori- 
ties under the Public Demands Recovery Act, 1907, 
for an imaginary arrear, there.is usurpation of 
` jurisdiction on their part and the sale is a nullity. 
The owner of the property has a right to institute 
a suit to recover possession of it withiu 12 years 
from the date of dispossession and section 36 of the 
Public Demands Recovery Act, 1913, cannot 
affect such a right, as it was not in existence 
when the property was brought to sale and the 
tight accrued. [p. 870, coLr.] .. 
` Nagendra Nath Basu v. Parbati Charan, 35 
Ind. Cas. 339; 20 C. W. N. 819, Byjnath Sahoo 
v. Seelal Pevshad, 2 B. L. R. F. B. 1; 10 W, 
pp B.66; x Ind. Dec..(N. S) 575, Harkhoo 
Singh v. Bunsidhur Singh, 25 C. 896;2 c. A. N. 
360; 13 Ind. Dec. (N. S.) 572, Mutsaddt Mian v. 
Mahomed Idris, 34 Ind. Cas. 283; 19 C. W. N. 
764 (P. C.) and. Nandan Missir v. Lala Harakh 
Narayan, 5 Ind. Cas. 337; 14 C. W. N. 607; II 
C. L. J. 266, relied on. ` i 
Appeal against a decree of the Sub- 


-ordinate Judge, Second Court, Hoogly, 
dated the 15th of March 1920, confirming 
that of the Munsif, Third Court, Seram- 
pore, dated the 13th January 1919. 


Babu Manmatha Nath Ray,for the Appel- 
lant.—My client is without doubt à par- 
chaser from the purchaser at the sale held 
under the Public Demands Recovery Act. 
The plaintiffs’ suit was clearly barred 
under section 36 of the Public Demands 
Recovery Act of 1913. The plaintiffs’ 
right to institute a suit to recover the prop- 


erty within twelve years from the date 


of dispossession was affe€ted and could 
not be enforced and so he has now clearly 
no remedy against my client. Moreover, the 
decision in Nagendra Nath Basu v. Par 
batt Charan (I1) supports my contention. 
My client.is undoubtedly a purchaser 
from a purchaser at the sale held under 
the Public Demands Recovery Act. 
Babu Satish Chandra Chaudhury, for the ` 
Respondents.— My learned friend con- 
viently forgets that the sale which is ' 
really the root or the foundation of his title 
to the property is itself a nullity as there 
was no arrear for which the property. was 


liable and could be sold. The sale was 


without . jurisdiction.. Refers to’ Bal- 
krishen Das v. Simpson (2), Mahomed Jan 
v. Ganga Bishun (3),' Janahdhari Lal v. 
Gossain Lal (4). My right to recover cannot 
be affected by the retrospective operation of 
a subsequent Statute—Manjuri Bibi v. 
Akkel Mahomed (5) does not decide 
anything against my contention, 
Babu M.N. Roy, briefly replied. 
JUDGMENT.—This is an appeal by the 


.third defendant in a suit for. recoyéry of - 


possession of land upon establishment of 
title. The plaintiff alleged that the dis- 
puted property had been sold on the 2nd 
September x9o7eunder the Public Demands 
Recovery Act, although there were no 
amears due in respect of the land he conse- 
quently prayed for recovéry of possession 
from the representatives-in-interest of the ` 
purchaser at thesale. The Courts: below 
have decreed the suit. That decree has been 


(x) 35 Ind. Cas. 339; 20 C. W. N. 819. 

(2) 25 C. 833; 25 I. A. 151; 2 C. W. N. 513; 7 
Sar. P. C. J. 363; 13 Ind. Dec. (N. S.) 543 (P. C.) 

(3) xo Ind. Cas. 272; 38 C. 537; 15 C. W. N. 
443; 9 M. L. T. 446; 8 A. L. J. 480; 13 C. L, J. 
525; 13 Bom. L. R. 413; (1911) 2 M. W. N. 277; 
21 M. L. J. £148; 38 I. A. 80 (P. C). 

(4) x Ind. Cas. 871;37 C. 107; 13 C, W. N. 
710; 11 C. L. T. 254. ] D E 

(s) r9 Ind. Cas. 793; 17 C. L. J. 316; 17 C. W, 
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assailed before us onthe ground that the 
suit was barred under section 30 of the 
"Public Demands Recovery Act, 1913. This 
. argument is based on the assumption that 
the right'of the plaintiff to institute the 
present suitis regulated by the provisions of 


a Statute which was not in existence when: 


his property was brought to sale. There can 
be no questionsthat this contention cannot 
be supported on-principle, and, as we shall 


-presently see, is opposedto well known 


authorities. 

The sale was unquestionably held without 
jurisdiction. This was explained by the 
Judicial Committee in the case of Bal- 
kishen Das v. Simpson (2), whete a sale 
had been held under the Revenue Sale 
Law in respect of an estate which was not 
. in arrears. Lord Wetson pointed out that 
the sale by the Revenue Authorities was 
- without jurisdiction-and that it. was con- 
sequently not necessary forthe proprietor to 
take recourse to the ptocedure prescribed in 


the Revenue Sale Law as essential prelimin- 


ary to theinstitution-of a regular suit for 
cancellationof a saleheld under thatStatute. 
"This view had been previously formulated 
by this Court in Byjnath Sahoo v. See- 


iul Pershad (6) and Harkhoo Singh v. Bun-. 
sidhur Singh (7), and was subsequently. 


confirmed by the Judicial Committee in 
Mahomed Janv. Ganga Bishun (3) and 
Mutsaddt Mian v. Mahomed ldris 
(8).. The position consequently is that, 


" when the Revenue Authorities, on the 2nd’ 


September 1907, proceeded to sell the dis- 
‘puted property for an imaginary ‘arrear, 
there was usurpation of jurisdiction on 
their part and the sale was a nullity, see 
JanakdhartLalv.Gossain Lal (4). Thereupon, 
a right ac€rued to the plaintiff, under the 
law as it then stood, to institute a suit to 
recover the property within I2 years from 
" the date of dispossession. This is clear 
from the decision of this Court 
Nandan Missw v. Lala Harakh Narayan (9). 
It is difficult to conceive that a right of this 
description could be affected by the retros- 
pective operation of asubsequent Statute. 
(60 2 B.l. R. £(F. B) x;ro W. R. F. B. 66; 
I Ind. Dec (N. 6.) 575. 
(7) 25 C. 876; 2 C. W. N. 360; 13 Ind. Dec. 
(N. $8) “572. . 
(8) 34 Ind. Cas. 283; 19 C. W. N. 764 (P. C). 
7 XR 5 Ind. Cas. 337; 14 C. W. N. 607; 11 C. I, 
e 200: s 
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It is sufficient for ourz present purpose 
to refer to the decisioy of the Judicial 
Committee in Colonial Sugar Refining Co, 
v. Irving (roi which has been repeatedly 
applied in this Court. There is nothing 
in the judgment of this Court in Manjuri 
Bibi v. | Akkel Mahomed (5), which 
militates against this view nor is the 
appellant entitled to invoke the assistance 
of the decision in Nagendra Nath Basu 
v. Parbati Charan (x). He is no doubt 
a purchaser from the purchaser at. the 
sale held under the Public Demands 
Recovery Act. But that sale was a nullity, 
and when the root of the title set up by 
the appellant ^ "has been completely 
destroyed, we cannot imagine how he can 
present an effctive bar to the claim of the 
rightful owner. We are consequently of. 
opinion that . the suit has been rightly 
entertained. 

The result is, that the decree made by 
the lower. Appellate Court must be affirmed - 
and this appeal dismissed with costs. 


N. K. Appeal dismissed. i 
(10) (1905) A. C. 369; 74 L. J. P. C. 7592. © 
L. T. 738321 T. L. R. 513. 2 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. | 

SECOND CIVIL APPEAL NO. 46 OF 1921, 

March 14, 1922. 
Present —Mr. MacColl, A. J. C. 
MAUNG KYWE AND ANOTHER 
—AÁPPELLANTS 
QC SWS $t 
» MAUNG SAN TIN—RESPONDENT. 

Contract Act (IX of 1872),s. 56—Security-bond - 
to produce judgment-debtor—- Judgment-debtor con. ` 
victed of criminal offence and sent to Jail— Agree- 
ment impossible of performance. 

When a person executes a security-bond under- 
taking to produce a judgment-debtor in Court 
when called on, and is unable to do so, because the ' 
judgment-debtor is in Jail for a criminal offence, 
the agreement to produce becomes impossible of 
performance, and section 56 of the Contract Act ` 
applies and renders the whole agreement void, 
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Krishnan Nayar v. Ittinan Nayar, 24 M. 637; 
Nabin Ghandra Hazariv. Mirtunjoy Barnik, 19 
Ind. Cas. 981; 41 Ce 50; 17 C. W. N. 1241, 
followed. l 

Wadara Devan v. Ma Kin, 8 Ind. Cas. 985; 3 
Bur. L. T. 141, dissented from. 

Mr. N. M. Mukerjec, for the Appellants. 

Mr. J. N. Basu, for the Respondent. 

JUDGMENT.—The respondent ^ having 

‘obtained the arrest of his judgment-debtor 
in execution of his decree against him, the 
latter applied to the Court executing the 
decree for stay of execution on the ground 
that he had appealed. ‘The Judge there- 
` upon directed him to apply for stay either 
to the Trial Court or to the Appellate Court, 
took security forhis appearance when called 
on and fixed the 25th October 1921 for his 
appearance. On. that date the judgment- 
debtor and one of the sureties failed to ap- 
pear. The other surety. appeared and stated 


‘that he was unable to produce the judgment- 


debtor because he was in Jail for a criminal 
offence. The Judge then, in contra- 
vention of the proviso to section 145, Civil 
Procedure Code, summarily - directed 
the two sureties to pay the. decretal amount. 
This order was confirmed on appeal. The 
‘sureties have now appealed.on various 
grounds. I have been referred to three 
somewhat similar , cases. Two of these 
are in favour of the appellants and the third 
case is against them. In all three cases the 
judgment-debtor died before the date.fixed 
for his appearance. In Krisiman Nayar 
v. Ittinan Nayar (x) it was held that the 


. death of the judgment-debtor discharged 


sureties but the whole judgment 
consisted of but eight lines and no 
reasons were given. In Nabin Chandra 
Hazari v. Miriunjoy Barnik (2) it was 
also held that the death of the judgment- 
debtor discharged tlle sureties, but again 
the judgment was very short and all 
that was said in support of the decision 


the 


was that the event which occurred was not. 


in contemplation of either party and, there- 
fore, put an end to the obligation. In Wadara 
Devan v. Ma Kin (3), on the other haud, it 
was held that the second part of section 
35, Contract Act, applied, and that the 
sureties were bound to pay the 
' decretal amount in spite of the- death 


(1) 24 M. 637. 
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of the judgment-debtor. The question is 


‘whether, in such ‘cases, the second 
part of section 35 or section 56, 
Indian Contract Act, applies. With 


due deference to the learned Judge who 
cecided the Lower Burma case, I am unable 


. to agree that the second part of section 35 


of the Indian Contract Act applies in these 
cases. In contracts falling under that clause : 
there is no agreement that the specified 
event shall happen, in fact as a rule the event. 
is independent of the will of either party 
and the agreement generally amounts to a 
contract of insurance and there is no ques- 
tion of the breach of any agreement. In 
cases like the present one the happening 
of the specified event .is .not , merely 
collateral, the sureties undertake that the. 
event shall happen; that is, the principal 


. promise , the promise to pay a sum of money 


is a collateral promise and. is an 
agreement to compensate the promisee 
in case of a breach of the principal agreement’ 
onthe part of the promissor. Consequently, 
these cases fall under section 56 and when 
it becomes impossible to perform the princi- 
pal promise the whole agreement becomes 
void. 

In the present case though the judgment- 
debtor did not die the performance of 
the sureties’ principal promise that . they 
would cause the  jüdgment-debtor - to 
appear in Court on the 25th October 1921 
became impossible and, therefore, the whole 
agreement became void. The lower Ap 
pellate Court’s assumption that at the time 
they executed their bond they anticipated ` 
that the Judgment-debtor would be con- 
victed of a crimifial offence and be sentenced 
to imprisonment is not based on any evi- 

ence. ; * 

I, accordingly, set aside the orders of the 
Courts below directing the appellants to 
pay the decretal amount and direct the re 
spoudent to pay the appellant's costs in 
this Court and .in the lower Appellate 
Court. Order set aside, 

MW, C. A, 
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LOWER BURMA CHIEF COURT. 
SBCOND CIVI, APPEAL No. 296 oF Tor, 
July 13, 1922. 

Present.—Mr. Justice Maung Kin. 

MAUNG | KVA— APPELLANT 
Versus 
A. P. R. PERIA KURPAN CHETTV— 


' RESPONDENT. 
Evidence Act (I of 1872), s. 92—Contract reduced 
to writing— Oral evfdence, admissibility of. 
Where in a written contract a person is described 


AS a debtor, oral evidence is not admissible to show 


that he signed only as a guarantor, 
“Second Appeal. 


' Mr. Bomanjee, for the Appellant. 
Mr. Banerjee, for the Respondent. 


JUDGMENT.—Plaintiff sued three per- 
` sòns for the recovery of money due on an 
unregistered mortgage. Of these the pre- 
sent appellant was one. In the mortgage- 
deed the three were described as debtors, 
. and they personally covenanted to pay 
the debt. In order to secure the pay- 
“ment. of the debt, property belonging to 
the other two debtors was made the sub- 
ject of the mortgage. The mortgage-deed 
was attested by two witnesses, but it could 
not be used as such, becatise it was not 
registered,. as it should have been. ‘The. 
plaintiff, therefore, fell back upon the per- 
sonal covenants of these three persons to 
re-pay the loan. 
To prove the existence of the debt, ds 


unregistered. document was admissible iu 


evidence. 

In this 
contended that the present appellant was 
only a guarantor, and that oral evidence 
which was admitted by the Court of first 
instance tg prove the allegation, was righte 
ly admitted there and wrongly rejected 
in the lower Appellate Court; I cannot 
accede to this contention. 

Here is a contract, and if is in writing, 

and it is the best evidence to prove the 
transaction described therein, and under 
section 92 of the Indian Evidence Act,no 
oral evidence is admissible, to alter or vaty 
its terms. : 

The appellant, as I said before, was 
described as a debtor in the contract in 
“writing, and he now seeks to prove by 
oral evidence that he was not a debtor, 
but.a guarantor for the other two debtors. 
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appeal before me, it has been . 


[1922 ' 
KILBY v. BAHURIA SHEORATAN, 
The learned Counsel for the appellant 


says that, on the face of the document, 


the presumption must be that the appellant. 
.was rightly a guarantor although he was ` 
described as a debtor. The truth of a. 
matter jn a particular case may be that; 


“but I do not think that the Court can 


raise a legal presumption to the effect 

intended for, because I can conceive a case : 
of a man who has not mortgaged any prop- - 
erty, joining with another in borrowing . 
money, for which the other gave security. 

To put it more clearly, A and B may go 

to a money-lender, borrow money for their: 
joint purposes, and in order to secure 

the loan, B, who can do so, may mort- 

gage his property. That will be a case 

where two persons jointly borrow money . 
and, therefore, are jointly liable on the 
contract of the loan, although only one- 
of them offered security for the loan. 

The oral evidence to show that the appel- - 
lant was guarantor is not admissible under 
the law, and I am bound to give effect to: 
that law. That being the case, the lower 
Appellate Court was right. This appeal 


is dismissed with costs.. 


N. K. Appeal dismissal. 


PATNA HIGH COURT. 
APPEAL, FROM ORIGINAL, ORDER No. r36 
OF I921I. 
March 2r, r922 
Present -—Mr. Justice Coutts and — ' 
Me. Justice Das. 
KILBY-——A»PPELLANT 
UEFSTUS 
Musimmat BAHURIA SHEORATAN 
‘KUAR—RESPONDENT. 

Guardians and Wards Act (VII I of 1890), 
s. 7—Debuttar property—Shebait minor— SEET 
ment of guardian. 

A guardian cannot be appointed under section 7 
of the Guardians and Wards Act for the manage- 


ment of the debullar properties of an idol on behalf 
of an infant shebait where the latter is a mere 


trustee and holds no beneficial interest in the 


properties in his personat right, OE e 
T 
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Raghoo Pandey v. Kassy Parey, to C. 73; 13 CÁL. 
R. 263; 8 Ind. Jur. 197; 5 Ind. Dec. (N. S$.) 51 and 
Sukh Lal v. Bishambhar, 37 Ind. Cas. 661; 39 A. 
196; 15 À. L. J. 41, distinguished. 

-Obla  Venhatachalapaihi Aiyar v. Thirugnana 
Sambanda Pandara Sannadhi, 42 Ind. Cas. 273; 
33 M. L. J. 297; 6 L. W. 637, followed. 


Appeal against the decision of the District . 


Judge, Darbhanga. 
Mr. Manohar Lal (with him Syed Mu- 
bere Tahir), for the Appellant. | 
“Manuk (with him Messrs. Gangadhar 


Das Saroshi Charan Mitter and Stvanandan ` 


Roy), for the Respondentz. 


i JUDGMENT. 

Coutts, J.—This is an appeal against 
an order of the District Judge of Dar- 
bhanga, rejecting an application made by 
the Collector for the appointment of Mr. 
Abbott, as guardian, for the management 
of the:debuttar properties of a certain idol 
on behalf of an infant shebait. 

The facts are, short ily, that one Ganesh 
Prasad Narain Sahi in 1914 executed a 
deed of trust by which’ he endowed the 


Thakur with considérable properties and. 


appointed himself a shebait. On his death, 
if any son were living, the trust deed pro- 
yided that the son should be the sheba:t, 
and there was further provision for the 
appointment of.any other male descend- 
ant: failing male descendants He. appointed 
one of his widows as the shebait. Ganesh 
Prasad Narain Sahi had three wives, Sheo- 
ratan, Saraswati and Parbati. Parbati, 
in the lifetime of her husband, gave birth 
to a son named Birendra Kishore Prasad 
Narain Sahi, who, at the time.of the present 
. proccedings, was ‘about two years old. 
The father died on the 11th October 1920 
and, as Birendra Kishore would succeed to 
certain properties of Saraswati Kuar, whose 
estate was under the management of the 


Court of Wards, the Court of Wards took 


over the guardianship of the person of 
' the minor. On the 6th of March 1921 
the present application was filed by the Col- 
lector before the District Judge under sec- 
tion 7 of theGuardians end Wards Act, that 
Mr. Abbott might be appointed guardian 
-for the management of the debutlar prop- 
erties of the idol on behalf of the infant 
‘Shebaut. The application was opposed on 
the ground that the properties being de- 
bultar properties the- minor bad no pro- 
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prietary interest in them and consequent- 


ly no appointment could be made undet 
the Guardians and Wards Act. The learned 
District Judge allowed the cbjection and 
disallowed the Collectors application 
holding that the petition of the Collector ` 
showed that the properties were debuttay 
properties, that the minor had io interest 
except that he was tbe shebait and, 
further, he found that in the trust deed 
no proprietary intérest had been given to 
the minor. 

This appeal has been filed by the Col- 
lector and the question is, whether the 
minor has a proprietary interest in 
the debuttay properties. In support of 
the contention that he has such an 
interest, the decisions in Raghoo Pandey v. 
Kassy Parey (1) and Sukk Lal v. Bisham- 
bhar (2), are chiefly relied on. The case 
of Raghoo Pandey v. Kassey Parcy (X), 
however, referred to a right to officiate as 
a priest at funeral ceremonies. It was: 
held that this right was- in the nature 
of immoveable property. In Sukh Lal 


v. Bishambhar (2) it was held -that 
"there is nothing in law to prevent’ 
a Maha Brahmin mortgaging his 
tight to offerings receivable by him 
in his professional capacity." These 
two cases are clearly distinguishable 
from the present case, because in 


each of them the priest had a beneficial 
interest. The present case, however, is 
entirely different; the minor is merely a 
trustee and whatever right he has is not 
a personal right but aright derived through 
the Thakur. On the other hand, the view 
which has been taken by the learned Dis- 
trjct Judge issupported by the decision of 
the Madras High Court in the case of 
Obla Venkatachalapatht Aiyar wv. Thirug- 
nana Sambanda Pandara Sannadhi (3). 

In that case the Court, purporting to act 
tinder section 7 of the Guardias and 
Wards Act, appointed a ‘guardian ` of 
the person and property of the 
plaintif who was a Mathadhibatti. The 
guardian ` sold some of the properties 


UNA LE 265; 8 Ind, Jur. 197; 
5 ind. Dec. (N. 8.) 5 


nz 37 Ind. Cas. 6611 39 A. 196; I3'A. LI 
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of the mutt with the sanction of the Court. 
It was held, however, that the properties 
having been given to the head of the muit 
as trustee were trust properties and, there- 
fore, no guardian in respect thereof could 
be appointed under section 7 of the Guar- 
dians and Wards Act. This case is on all 
fours with the present case; aud, in my 
opinion, expresses the correct view of the 
law. In my opinion the decision of the 
learned District Judge is correct and I 
would dismiss this appeal with costs. 
Dass, J.—1 agree. 


N. K, ` Appeal dismissed, | 


CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL, DECREES Nos. 
79 AND 167 OF 1922. 

: | J uly 7? 1922. 
. Present.—Sir Asutosh Mookerjee, Er, Chief 


Justice, and Mr. Justice Chotzner. 
IN No. 79 OF 1922. 
RAGHU: NATH SARMA DALOI 
l —~APPELLANT 


AM IN No. 167 OF 1922. > > 
DHANESWAR SARMA BARDUARI 
AND OTHERS—APPELLANTS - 

DEN sid i 
JIBAN CHANDAR SARMA— 


PETITIONER— RESPONDENT IN ROTH. 

Election — Temple, head of, election of—English 
rules, applicability of. MEM. 

The Common Law of England relating to Parlia- 
mentary elections should not be applied to regulate 
the election of temple trustees in India, though 
the principles which underlie that law may be 
invoked if they appear to the, Court to be in con- 
formity with the rules of justice, equity and good 
conscience. [p. 875, col. 2] 

Ramanujulu Naidu v. Parthasarathy -Aiyengar, 
28 Ind. Cas. 612; 17 M. L. T. 331; (1915) M. W, 
N. 290;2 L. W. 383, telied upon. 


A scheme settled by the Court relating to the 


election of the head of a temple ptovided for the 


. preparation of a register of votes and stated that . 


those whose names were entered in the list would. 
' be entitled to vote at the election. In an election 
held in pursuance of the scheme, persons otherwise 
eligible as voters but whose names had not yet 
been entered in the list were allowed to participate: 
Held, that there being no express provisions 
in the scheme restricting the right of voting to 
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those whose names were entered in the list of voters, - 
there had been no infringement of a mandatory - 
rule and the election was ‘not invalidated. [p. 
875, col zi, , 
Shyam Chand v. Chairman of the Dacca Muni- 
cipahiy, 5 3 Ind. Cas. 741; 47 C. 524; 30 C. L. J. 
270; 24 C. W. N. 189, followed. oe 
Appeal: against a decree of the District 
Judge, Assam Valley Districts, dated the 
4th March 1922. T 
Dr. Sarat Chandra Basak (with him. 
Babus Prokash Chandra Mazumdar, Mohesh 
Chandra Banerjee and Monmotho Nath, 
Roy II), fo: the Appellants.—There. 
is a temple called the Madhub ‘temple 
in District Kamrup which is under 


“the care of apriest. The templeis of ancient 


origin and it is managed in accordance with: 
a scheme prepared by this Court in rg9rr. 
The office of the Daloi, the: high priest, 
is filled up by election and the person elected 
holds for his life. ‘The elction is to be held 
by the Burdeories living within 5 miles 
ofthe village. They will be entitled to vote 
at the election. A list of voters is also to. 
be prepared. There having been a vacancy 
caused by the death of the last Daloi in 1917, 
an election was held in 1918 and 1 obtained 
the largest number of votes. On appeal 
the District Judge cancelled my election. 
On my appealing to this Court the. case 
was sent back on remand. On remand my 
election has again been set aside, upon ap- 
pealing to this Court again my appeal was 
dismissed but a list of voters was directed to, 
be prepared and afresh election was ordered. 
An election was held.. My grievance is-that 
it has not been held in accordance 
with law and is consequently void. “The 
election was heid on the votes of persons 


: who were no voters and whose names ‘did. 


not appear on the list. The directions of 
this Court were mandatory in this respect. 
It was expressly directed that. the list 


of voters should be prepared first and upon 


their votes the election will be held. I 
submit that is an elementary principle of 
law. That principle is also recognised in 
England and in India as well. See section 7 
of the Ballot Act, 1872 ; Bengal Municipal 
Act; Stowe v. Jolliffe (x). The voter's list 
is a safeguard against all sorts of mal- 
practices at an election. There were 


(x) (1874) 9 C. P. 734: 43 I. J. C.P. 2 65 30 
T. 1.795; 22. W R. ot, 
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votes of infants and votes of persons who 
were not recorded in the list. I sumbit 
these are manifest of the scheme of the 
management. Then, those persons who 
were legitimately entitled to vote and would 
have voted for me were not allowed to vote. 
We wanted to object against these grave 
‘illegalities but were not allowed any. opper- 
‘tunity to do so at the time of 
I submit the Court below ought to have 
properly considered these matters and set 
aside the election. . 
Babu Ram Chandra Mazumdar (with him 
Babu Bijan Kumar Mukherjee), for the 


Respondents.—I submit there is no 
provision in ‘the scheme which ex- 
pressly or “by implication lays 


down that persons not entered in the 
voters’ list would not be’ allowed to vote 
or that if they do vote their vote would be 
excluded. We must look to the scheme only 
and not to either English Law or the rules 
under the Bengal Municipal Act. The mat- 
ter several times came up here and on no 
occasion was it held that the provisions of 
thescheme were mandatory. The objections 
urged were all carefully’ con- 
sidered in the Court below and were 
found to be groundless. There is ample 
evidence on the record to show that they 
have not in any way been prejudiced. 
I submit the view taken by the lower Court 
is perfectly correct. 
Dr. Basak, teplied briefly. 


- JUDGMENT.—This appeal is directed 
against a determination of the question 
of the validity of an election tothe bead- 
Ship of the Mathub temple at Hajo in the 
District of Kamrup. The high priest is 
named Daloi and the last incumbent of the 
office died on the 21st December 1917. 
This religious endowment is described in 
the proceedings as ancient and its manage- 
ment is now regulated by ascheme drawn 


up by this Court on the Ist May 1911 in 


modification of a scheme prepared by the 
District Judge on the gth December 1908 
. in a suit instituted under section 539 
of the Civil Procedure Code of 1882 for the 
administration of the trust. | 

This scheme directs that the Daloi be 
élected as before by the Bardeories of the 
temple, to hold the office for life unless 
removed by the Civil Court in a suit insti- 


ed by the 


scrutiny. ` 


tuted for.that purpose. There will also’ 
be a Committee of five elected members Be- 
sides the Daloi who wiil hold office for three 
years. Three of the members will be elect- 
Bardeories and two by the 
shebatts, the Daloi will be the sixth and’ 
wil have a casting vote. ‘The scheme. 
further directs that a Commissioner be 
appointed by the Court to grepare a list of 
the Bardeories living within 5 miles of Hajo, 
who will be entitled to vote at the election 
ofa Daloi and of the . members of the 
Committee. There wilt also be a list of 
the shebatts entitled to vote for the Commit- 
tee, and the Court will indicate the manner 
in which such election should be held for 
future guidance. The Committee will revise 
the list of the voters once a year aiter 
the publication of notice and will arrange 
for the election of their successors and of 
a Daloi when there is a vacancy. ; 

In accordance with this scheme, steps 
were taken for the election of a Daloi and: 
the election was in fact held on the 1 5th 
January 1918. The result was that the 
present appellant received 203 votes 
and the respondent 48 votes. The validity 
of the eléction was consequently challenged 
by the respondent. The District Judge 
allowed the objection and cancelled 
the election. On appeal, this Court re- 
versed the decision of the District . 
Judge and remitted the case for further 
consideration. The District Judge there- 
upon upheld the objection that the election 
had been held in an objectionable manner 
and again cancelled theelection. ‘There 
was a further appeal to this Court which 
was dismissed of the roth February I92I. 
But this Court directed that a list of voters 
be framed and that a fresh eldetion be 
held after the Committee had been recon- 
stituted. The election was held on the 
roth and 20th February 1922 and we are 
now called upon to decide whether the 
election was valid in law. à 

The validity of the election is assailed 
on the ground that persons whose names 
were not entered in the list of voters were 
permitted to participate in the election, 
This objection has ‘been overruled by the 
District fudge and has been reiterated here 
as a matter of principle. On behalf of the 
appellant the position has been maintained 
that the Commissiner who held the election 
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was not competentto permit any person 
to*participate in the'election whose name 


had not been previously entered in the elec-. 


toral roll. We are of opinion that thereis 


noforceinthis contention. There is nothing. 


in the scheme which ordains that the right 
to vote is dependent on the entry of the 
name of the voters in the voters' list. Al- 
though the scheme states that those Bar- 
deories whose names are entered in the list 
are entitled tovote, it does not provide,nor 
does it follow in the absence of an express 
direction to that effect, that those not so 
entered cannot vote. There is consequently 
no infringement of a mandatory rule: 
Shyam. Chand v. Chairman of the 
Dacca Municipality (2). This view of the 
effect of this scheme was incidentally 
adopted by Mr. Justice Woodroffe and 
Mr. Justice Smither in an earlier stage of 
these proceedings. But it has been urged 
before us that the question was not af that 
stage directly and substantially in issue. 
. This may be conceded. We axe of opinion, 
however, that the view then taken was 
undoubtedly well founded on principle. 

Under section 7 of the Ballot.Act, 1872, 
it is provided that at any election for a 
county or a borough a person shall not be 
entitled to vote unless his name is on the 
registerof votersfor the time being in force 
.for such county or borough, and every 
person whose name is on such register shall 
be entitled to demand and receive a ballot 
paper and to vote ; provided that nothing 
in this section shall entitle any person to 
vote who is prohibited from voting by any 
Statute or by the Common Laws of the 
Parliament,.or relieve sucl*person from any 
penalties to which he may be. liable for 
voting. ‘Phe effect of this provision was 
examined in thé case of Slowe v. Jolliffe 
(x) where it was ruled that the register is 
conclusive not only at, but after, the elec- 
tion, so that the votes of persons whose 
‘names areon the register cannot be struck 
‘off on a petition unless the persons come 
within the proviso. Lord Coleridge reviewed 
the history of the establishment of register 
of voters and pointed out that it was not 
till the register was established. by the 
Reform Act that the view was adopted 


. (2) 58 Ind. Cas. 741; 47 C. 524; 30 C. L. J. 
70; 24 €. W. N. 189. 


INDIAN CASES; 
RAGHU NATH SARMA V, JIBAN CHANDRA SARMA,  . i 


[r90£2. 


that the entry of the name of a voter oH 
the register was a conditionprecedent to the 
exercise of franchise By him. A similar 
provison willbefound in the rules framed 
onthe 21st November 1896 under the Bengal 
Municipal Act. "These rules are so framed 
as to make no person eligible to vote, unless 
he has been previously duly registered in 
accordance with the rules prescribed for 
the maintenance of register of voters. 
In the case before us there is no provision 
in the scheme to the effect that the right of 
a person to vote at the election is 
dependent on the entry of his name in. 
the register. We are consequently of 
opinion that it cannot be maintained 
as a matter of principle that the election 
inthis case is invalidated by the fact that 
persons were permittedto participate in the 
election, though their names had not been 
previously placed on the register of voters. 
In this connection, reference may be made 
to the decision in Ramanujulu Naidu v. 
Parthasarathy Avyengar (3) where it was 
pointedout that the CommonLaw of England 
relating to Parliamentary Elections should 
not be applied to regualte the election of . 
temple trustees in this country, though 
the principles which underlie that law 
may beinvoked,if they appear to the Court 
to be in confirmity with the rules of justice, 
equity aud good conscience. 

In the view we take, the only qutestion 
which remains for consideration is, whether 
the facts found by the District Judge show 
that the election has been fairly held. As 
regards the voters who recorded their 
votes in favour of the respondent, 


objection has been taken on the ground, ' 


that two of them, who were  origi- 
nally infants but had attained majority 
at the time of the election, were allowed 
to take part in the election and that 
two other persons whose father was a voter 
and recorded as such in the register, 
but had died before the election, were also 
allowed to take part in the election. 
The course adopted by the Commissioner 
in these circumstances wes manifestly 
correct. It is mot disputed that each 
of these persons possessed the necessary 
qualifications at the time when the election 
took place. 


(3). 28 Ind. Cas. 612; 17 M, L. T. 331; (1915 


M. W. N. 299 2 L. W. 383. - 
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‘As regards the vpters who were excluded 
from the election and who, it is asserted, 
would have recorded their votes in favour 
of tha appellants, the District Judge 
has found that the objection is groundless. 
These persons did not appear at the prop- 
er time and at the proper place to record 
their votes. They visited the Commissioner 
át a time when the election was notin pro- 
gressand at a place other than that fixed for 
the election. The Commissioner also wes 
not satisfied as to some of them that they. 
wére the perons whose names were recorded 
a$ voters. We are of opinion that the course 
adopted by the Commissioner canot be 
successfully challenged. 


It has finally been urged on behalf of the. 


appellant thatopportunity was not granted, 
to him to establish his objection at the 
time of the scrütiny of the votes recorded. 
There is no substance in this contention. 
Thereareno rules prescribed as to the mode 
in which the scrutiny is to be conducted. 
The only test to be applied is, whether. 
the party who takes exception to the voter’s 
record has been prejudiced by the procedure 
adopted. Weare unable tosay that there 
was any genuine attempt made by the appel- 
lant to support his allegation by the produc- 
tion of evidence. Thereis nothing to show 
that he asked the Commissioner or the: 
District Judge to take evidence in support 
of his assertions. In these circumtances, 
we are not satisfied that he has a real 
grievance in this matter. © 

The result is, that we affirm the decree 
made by the District Judge and disimiss 
- the appeal with costs—five gold miohurs 

l I. A. No. 167 OF 1922. 

In view of our judgment in First Appeal 
No. 79 of 1922, the appellant does not 
wish to proceed with this appeal, which 
is consequently dismissed but without costs. 
ZE, Appeals dismissed. 


877 


BOMBAY HIGH COURT. 
ORIGINAL. CIVIL JURISDICTION Swit 
No. 5095 OF 14921. 
July 17, 1922. d 
Present — Mr. Justice Mulla. 
N. BUCH E Co.— PLAINTIRE 
|". UefSUs 
GORDHNADAS MAVJI--DEFENDANT. 

Construction of document—-Contract for sale— 
“Shipment from October approximately, "meaning of 
— Appropriation, essentials and effect of—Warranty, 
meaning of—Coniract Act (Ie of 1872), s. 118, 
application of. : 

The plaintiff agreed to sell and the defendant 
agreed to buy 5 cases of Venetian, to be shipped 
“in two lots monthly from October approximate- 
ly." Two, out of the five cases, arrived in Bombay. 
in August and the remaining three in October. 
The invoice and shipment samples were duly. 
sent to the defendant who requested the plaintiff to 
clear the goods on his behalf and also paid customs 
duty and clearing charges, but subsequently 
refused to pay for and take delivery of the cases, 
The plaintitf sold the two cases and lodged a claim 
for loss on re-sale in respect of them and for damages 
on the basis of the rate realised on the auction 
sale in respect of the remaining three ‘cases, The 
defendant contended that the goods were not 
of the contract shipment, that the property in the 
goods had not passed to him and that, even if it 
did pass, the goods were not accepted by him 
within the meaning of section, 118 of the Contract 
Act: i 

Held, (1) that the goods were of contract ship- 
ment, the words ‘‘ shipment in October approxi- 
mately” being quite different from ‘‘ October 
shipment; ’’ [p. 880, col, i] . ; 

(2) that the request to the plaintiff to clear 
the goods on behalf ofthe defendant, coupled with 
the payment of customs duty aud clearing charges, ` 
constituted an assent by the defendant to the 
appropriation; [p. 880, col. 2.) 

(3) that the question of acceptance did not 
arise when the property in the goods had passed 
to the buyer; [p. 881, col. 1.] 

(4) that the.defendant was bound to pay the 
loss on the re-sale of the two cases and that, as 
regards the remaining three, the plaintiff was 
entitled to damages only. [p. 881, col. 2.] 

In order that property may pass to the 


“buyer; it is mecessary that the goods appropriated 


to the contract by the seller must ‘answer the 
description previously agreed upon by the parties.. 
[p. 880, col. 1.] | 

Vigers Brothers v. Sanderson Brothers, (1901) 
i K. B. 608; 70 L. J. K. B. 383; 84 L. T. 494; 
49 W. R. 411; 6 Com. Cas. 99; 17 T.L, R. 316, 
Badische Anilin-Und Soda Fabrik v. Hickson, 
(1906) A. C. 419 at p. 421; 75 L. J. Ch. 621; 95 
L. T. 68; 22 T. L. R. 641; 23 R. P. C. 433 and 


' Pignairao v. Gilroy, (x919) Y K. B. 459; 88 Ir. T; 


K. B. 726; 120 L. T. 480; 24 Com. Cas. 174; 63 
S. T. 265; 35 T. L. R. 191, referred to. 

The effect of appropriation.is, that the seller 
loses the possibility of withdrawing the goods 
-irom the contract and he would break his contract 


with thegbuyer if he effeted ang other goods to 
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him, though the goods still ‘remain his property. 
The appropriation must be assented -to by the 
buyer to pass the property. [p. 880, col. r.] 

The Parchim, (1018). A. C. 157 at p. 171; 87 
L. J. P. 18; z P. Cas. 489; 14 Asp. M. C. 196; 117 
T. T. 738; 34 T. L. R. 53, and In re Cargo, ex. 
S.S., Rappenfels, 30 Ind. Cas.174; 42 C. 334' at pp. 
342, 343, referred to. 

"The word “warranty,” as used in section 118 
of the Contract Act means, a stipulation, the breach 
of which may give rise to a right to treat the contract 
as repudiated as distinguished from a stipulation, 
the breach of which may give rise to a claim for 
damages. [p. 888, col. 1.) : 

The provisions of section i19 do not apply 
where the property in goods has passed to the buyer 
for where the property in goods passes by appro- 
priation on the part of the seller and assent on the 
part of the buyer, since the appropriation can only 
be of goods of the contract description, the condi- 
tions of the contract are ex hypothest complied 
with. The case contemplated by section 118 
is one where there has been a contract with a 
condition and the condition is broken. In such a 
case the buyer may waive that right of rejection 
and accept the goods. The property in the goods 
then passes by the buyer’s acceptance and if the 
buyer thereafter refuses to pay for and take delivery 
of the goods, the seller 1s entitled to sue the buyer 
for the price, [p. $81, col. r.] 


Messrs. Kania and Lalji, for the Plaint- 
t Munshi (with him Mr. Kanga, 
Advocate General), for Defendants No. I. 

. JUDGMENT.—This suit arises out of 
a contract (Exhibit B), dated January 31 
1920, whereby the plaintifis agreed to sell, 


and the defendants agreed to buy, five cases: 


of black and coloured and worsted Venetian 
at the price of 8s, 6d. per yard f. b.h. The 
goods were to. be shipped “in two lots 
monthly from October approximately. 

he suitis to recover the loss on re-sale of 
two out of the five cases and damages for 
preach of the contract jin respect of the 
remaining three cases. " < ; 

. The plajntifis carry on business as comis- 
sion agents and merchants in peice goods. 
"'he defendants at all times material to 
in piece goods in the name of Laxmidas 
Cordhandas. Two out of the said ` cases 
arrived in Bombay per ss. City of London 
| on August 10, 1920. On August 17, 1920 
the plaintiff sent an invoice and elso ship- 
ment samples in respect of the said two cases 
to the defendants. On September 28, 1920 
the plaintiffs sent an invoice and shipment 
samples in respect of the remaining three 
‘cases to the defendants. On October 22, 


this suit carried on business in partnership 
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1920 the said three casesarrived in Bombay + 
per ss. Baronjedbureh, “The defendants 
admit receipt of shipment samples in res- 
pect of all the five cases but none oftHemwas 
produced in Court atthe hearing of the suit. 


. The defendants hadinstructed the plaintiffs 


to put the initials of their firm,, namely, 


LG. on the cases, and the same was done 


accordingly. ‘The invoices (Exhibits C and 
D) show the mark put on the bales. 

The contract, being f. b. h., the 
defendants had to pay customs duty 
and, clearing charges and to clear 
the same at their expense. As is 
usual, however,in such cases, the defendant 
requested the plaintifis’ muccadam to clear 
the goods on their behalf. They paid customs 
duty and clearing charges to the muccadam 
and the goods were cleared by him and 
they were subsequently placed in the Duty 
Paid Warehouse of the” Bombay Port. 
Trust. 

The plaintiffs were entitled under clause 
(c) of the contract (Exhibit B) to fix the rate 
of the exchange at any time within thirty. 
days from the date of the arrival of the 
steamer. The defendants requested the 
plaintiffs to wait as they thought 
the exchange would turn in their 
favour within a short time and the 
plaintifis waited accordingly. On October 
25, 1920 the plaintiffs at the request 
of the second defendant fixed the rate 
of exchange in respect of the two cases 
that arrived per ss. City of London, On 
the next day the plaintifis sent a bill in 
rupees (Exhibit G} tothe defendants in ` 
respect of the said two cases. 

On December 4, 1920 the plaintiffs sent 
a bill to the defendants for Port Trust rent 
in respect of the two cases that arrived pere 
ss. City of Lendon and the defendants 
paid the bill on December 27, 1920 (see 
Exhibit F). 

Thereafter, the plaintiffs repeatedly re- 
quested the defendantsto pay for and take 
delivery of the said fivé cases, but the de- 
fendants asked for time and the plaintifis 
gave timeto the defendants. As the defend- 
ants did not pay for and take delivery of 
the goods, the plaintiffs through their 
Attorneys addressed a letter to them on 


August ro, Ig2r, stating thet though 
the defendants bad  repeatedly.' pro- 
mised to pay for and take de- 


. Nel; LXX] 


„samples 
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.liverty of goods, they had failed to 
do so, andintimating that unless the goods 
were paid for within two days from 
the receipt thereof the plaintiffs would 
sell the said goods on. account and at the 
risk of the defendants. In the said letter 
the plaintifis alsa stated that, though the 
Tate of exchange in respect of the first lot 
of two cases was fixed with defendant 
No. 2, the ratein respect of the remaining 


_' three ceses had been kept open at the re- 


quest of the defendants. 
The plaintiffs thereafter got the seid five 


. cases advertised for sale and the sale was 


fixed for August 25,1921. On that date, 
a little before the auction commenced, 


‘defendant No. I requestd the plaintiffs. 


to postpone the sale stating that he would 
arrange to sell the goods privately at 
better rates. Defendant No. ri denied 
having requested the plaintiffs to stop 
the sale, but his denial is false; for 
‘on the same day, that is, August 25, 1921, 
the plaintifis addressed a letter to the de- 
“fendants recording the fact that the sale 


, had been stopped at the defendants’ request 
and this was not denied by the defendants. 
.Subsequently, the defendants asked the 


plaintifis to procure them samples of the 


- goods to enable them to sell the goods 
by private contract and the plaintiffs sent. 
accordingly. Defendant No. 1i: 


denied that he asked for samples of the 
‘goods in suit and said that the samples 
_were of other goods. I hold that this denial 


. isfalse. Defendant No. I asked for samples 


both of goods comprised in the seid con- 
‘tract and of other goods. .The plaintiffs 


.waited for four weeks, but as nothing was 


done by the defendants in the matter, 
the plaintiffs wrote to the auctioneers 


“on September 23 192I (See Exhibit, S) 


to advertise for sale the two cases arrived 
by ss. City of London. The two cases 
were advertised for sale, and they were 
sold by public auction on October 3, 1921. 
The auctioneers’ memo is Exhibit Lin the 
case. The plaintiffs claim the loss on re-sale 
in respect of. the said two cases and 
damages on the basis of the rate realised 
at the auction-sale in respect of the 
temaining three cases. | 
At the hearing of the suit Counsel for 
the defendants raised ater alia the follow- 


„ing issues — 
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(i) Whether the property in the goods: 
passed to the defendants ? ` 

(2) Whether the goods offered to the 
defendants were of the quality and sMip- 
ment agreed upon? 

As there was no objection taken by the 
defendants on the. score of shipment 
either in the correspondence before ‘suit 
or in their written statement, Counsel for 
the. plaintiffs objected to issue.No. 2 so far 
as it related to shipment. Thereupon, 
Counsel for the defendants asked for 
leave to amend the written statement 
and leave was granted to them on the 
defendanis ‘paying the costs of the day 
and the costs of the amendment. The 
defendants have since then amended the 
written statement. 

The defence,sofaras it related to quality, 
was given up by the defendants at the sub- 
sequent hearing of the suit, not a word 
having been said about it by the defend- 
ants or their Counsel. 

At the hearing of the suit it was ` con- 
tendd on behalf of the defendantsthat the 
goods. were not of the contract shipment, 
that the property in the goods had not 
passed to the defendants, and that, even 
if the property did pass, the goods were nct 
accepted by them within the meaning 
of section 118 of the Indian Contract Act 
and the defendants were justified in refus- 
ing payment for, the goods. 

As regards shipment, the contract 
(Exhibit B) provides that the goods should 
be “in two lots monthly from October 
approximately. " .The first lot of two cases 
arrived in Bombay on August I0, 1922 


and the second lot of three cases on October 


21,1920. Due intimation of the arrival of 
the goods wes given by the plaintiffs to the 
defendants. Though the defendanis knew 
that the goods had airived partl¥in August 
and partly in October, the defendants paid 
the customs duty and clearing charges in 
respect thereof and got the same cleared 
on their behalf by the plaintiffs’ muccadam. 
The defendants also paid godown rent in 
respect of the rst lot of two cases. Further, 
though the plaintifis. repeatedly demand- 


‘ed payment from the defendants of the price 


of the goods and wroteseveral letters to the 
defendants demanding payment (Exhibit . 
H), the defendants did not object to payment 
on the ground of late shipment at any time, 
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Nor was the objection that the goods were 


not of the contract shipntent taken by the 
defendants in their written statement. 


“The objection was taken for the first time 


' Counsel. 
- arrived in Bombay on August 


when issues were raised by the defendants’ 
I hold that the goods that 
IO, I920 
and on October 2r, 1920 were oí: contract 
shipment. The words iu the contract are 
“ shipment from October approximately" 
which are: quise different from '' October 
shipment." I think that the reason why 
no objection was taken by the defendants 


“on the ground of shipment was that the 


defendants themselves treated the goods 


‘as of ‘contract shipment though they 


arrived in August and October: 
The next point to consider is, whether 


“the property in the goods passed to the 


defendants, for if the property did not pass 


‘the pleintiffsare not entitled to the loss 
' on re-sale, but they are entitled to damages 


only on the basis of the rate preyailing 
‘at the date of the breach. The material 
sections of the Indian Contract Act bearing 


- on this subject are sections 82 and 83. The 


` plete, and the 


' may pass 


‘but 


"conmbind effect of those sections is that, 


- where goods agreed to be sold are not ascer- 


tained at the time of making the agreement 
- goods answering the description 
in the agreement are subsequently appro- 
priated by one party for the purposes of 
the agreement and that appropriation is 
assented to by the other the sale is com- 


to the buyer. In order that the property 
to the buyer it is necessary that 
the goods appropriated to the contract by 
the seller must answer the description in 
the agreement. Thus, ip Vigers Brothers 


"v. Sanderson Brothers (x), the plaintiffs 


had contracted to sell to the 
defendants two parcels of Sawn 
- taths to be shipped at Wasa for 


: Hall and to be of particular specified 


lengths, 
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property in the goods passes. 


: refuse 
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recover the price. As regards the buyer's 
essent to the appropriation, itis to be noted 
that the assent may be express or 
implied, See Badische Antlin Und Soda 
Fabrik v. Hickson: (2) and Pignatvat v. 
Gilroy (3). | 
In the present case, as I have held before, 
the goods - offeréd to the defendants 
answered the description in the agreement. 
The act of the sellers in sending the invoices 
to the buyers amounted to a notification of 
appropriation by the sellers: The Parchim ` 
(4) ; Benjamin on Sale, 6th Edition, page 
420, cited with approval in It re 
Cargo, Ex. S. S. Rappenfels (5) and the 
subsequent acts of the buyers, namely, 


. the request to the plaintiffs! - muccadam 


to clear the goods in their behalf, 
coupled with the payment of cutoms duty 
and clearing charges tothe muccadam and 
the payment of the Port Trust rent,, con- 
stituted an assent by the buyerstotheappro- 
priation, with the result that the property 
in the said five cases passed to the buyers. 
Of course, mere appropriation by the seller 
does not pass the property in the goods to 
the buyer, The effect of appropriation is 
that the seller loses the possibility of with- 
drawing the goods from the contract and 
he would break his contract with the buyer 
if he offered any other goods to him, 
though the goods still remained his prop- 
erty. The appropriation must be assented 
to by the buyer to pass the property. . ` 

The next point urged on behalf of the 
defendants was that though the property 
in the goods passed to the defendants, 
it was competent to the defendants, 
if the goods were not of the contract ship- 
ment, to repudiate the contract'and to 
payment for the goods as the, 
defendants had not accepted the goods 
within the meaning of section 118 of the 
Indian Contract Act. The first part of 
section 118 is as follows :— 


and it was expressly provided - 


- that the property should pass on shipment, - 


- Tt was nevertheless held by Bigham, J:, 


that thelatter provision only applied to 


` faths of the description contracted for 
“and the sellers not having supplied laths 
‘of that description were not entitled to 


v» 


| S4 Ir T. 464; 49 W. Re 411; 


608: 70 I, J. K. B. 3833 
€ Com. Cas, 99] 17 


D. Tn R 316. - . S - 


o (gor) 1 K. B. 


(2) (1906) A./C. 419 at p. 421;75 L. J. Ch. 
621; 95 L. 1.68; 22 T. L, R. 641123 R. P. C. 433. 
Gi (19x19) x K. B. 459; 88 L. J. K. B. 726i 
120 L. T. 480; 24 Com, Cas, 174; 63 S. J. 265 
ss P. Lo Re TOL, (^ | 
(1918) A. C. 157 at p. 17x 87 L. J . P. 18; 
2 P. Cas. 489; 14. Asp, M. C. 196; 117 L. T. 738; 
34 T. L R. 53. n 

(5) 30 Ind. Cas. 174; 42 C: 334 at pp. 342, 3433 


` 
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'* Where there has been a contract, with | 


a warranty, for.the sale of goods which, 
at the time of ¢he contract, were. not 
ascertained or not in existence, and the 
warranty is broken, the buyer may accept 
thé'goods or refuse to accept the goods 
when’ tendered.” - | 


The word “warranty” is used in this sec- 
tion in the wide sense of conditión, that is, 
a stipulation, the breach of which may give 


riseto a right to treat the.contract as repu- . 


diated, as distinguished from ‘a stipulation, 
the breach of. which may give rise to a claim 
for “damages. , In connection with this sec- 
tiom it is.important to observe that the 


question of acceptance does not arise when: 


the property in the goods has passed to 
the buyer. This, as stated in Benjamin 
on Sale'(6th Edition, p. 853), follows from 
principle. The result is that the provisions 
of section.rxr8 do not apply where the prop- 
erty in goods has passed to the buyer; 
fot -whete.the property in goods passes 


by appropriation.on the part of the seller: 


and assent oi the'part of the buyer, since 
the.appropriation can only be of goods of 
the contract ,dsscription, the conditions of 


the contract are ex hypothesi complied with. ` 


The “case -contemplated be section 118 is 


one, .where.there has been a contract with. 
a condition-and the condition is broken. 


In such & case the buyer may waive that 
right..of rejection and accept the goods. 


Jhe “property. in the goods then passes. 


by the buyer's. acceptance and if the buyer 
thereaftérrefuses to pay for and take. deli- 
very of . the goods, the seller is entitled 
to sue.the buyer for the price. ; 


In the present case,asI have already stated, . 


the goods offered to the defendants.comp- 
lied with the déscription in the contract 


and the property inthe goods passed under. 


sections 82 and 83. But, even if the goods 


were. not of the contract , shipment and . 
the propertyinthe goods did not pass to the, 


defendants I holdthat,the defendants- by 
their conduct waived the condition as to 


shipment. It is, thérefore, too late for the ` 
defendants to contend that they, are. not.. 
bound to pay for the goods on the ground. 


that the goods were not of the contrict 
‘shipment. By waivingthe stipulation as to’ 
shipment the .defendants..‘accepted:: the- 
goods. Itis elementary law that a party, 
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loss on re-sale in'féspect of the two .cdsesy 7. 
As regards. the remaining . three, cases. 
which, were not sold, the plaintiffs, are ei: - 
titled to damages only. I hold that the” 
breach took place. on September, 23, 192155, 
that, being the : date. on.which. the. plain- . .. 
tiffs. wrote to the auctioneers to advertise... 
the two cases for sale, (See Exhibit S). On... 
the evidence before me, I. hold ; that the ca. 


market, rate of the goods in question on.. 
September 23, 1927. was. Ra 3. net, Ber. 


yard. , l ; 
The rate ofexchange in-respect.of the ton. , 
I us Set mp o m Ne e 
cases was.agreed ats. 7:24. As regards the... 


rate of exchange in respéct ofthe remaining... 
thret cases, the parties have agreed to.take "7 


it at Is. 5 al being... the rate.. -prevailngy; - 


on October 3, 1921: > -> 
The:result is that there will-be a deeree--- ~ 
for the plaintiffs for Rs.- 9,094 --costs-‘-and*~+ 


tna mn A 


. interest on judgment at 6'per' eent Der: 


annum. 


N. K: Suit decreed, - 


UPPER -BURMA dl DÉI SO vie 
MISSIONER’S ;COURT:; 
. ` SECOND CIVI, APPEALENO. 197.195 
OF I920.c.. 
January 4, 1922... . 
P reent .— Mr. Brown, A. ji. Ge ‘ 
MOHAMED —PLAINTFESTAPRELLANE. e 
VerSUS .- d AE 
ONÁ MOHAMED FRA DIN An. 
ANOTHER—DEFENDANTS— RESPONDENTS. 
Coniract Act (IX of 1872), s. 27—Restraini 
on trade—Partial restraint, validity of. 
An agreement in partial restraint. of, trade i5 
void under section 27, of; the Contract Act z > 
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An agreement whereby two persons bind them- 

selves to*trade in a certain commodity alternately 

for certain days in the month is void under 

section 27 of the Contract Act, where the 


restriction is not necessary for the purpose of , the 
trade itself. 


Mr. R. K. Banerjee, for the Appellant. 
Mr. 5. Vasudevan, for the Respondents. 


e . 

JUDGMENT.—The allegation of the plain- 
tiff-appellantin this case was that he entered 
into an agreement with the defendant-res 
pondents whereby they agreed, amongst 
other things, that the one party would sell 
beef for fourteen days only in the month, 
and the other party would sell for sixteen. 
It was further agreed that each party should 
sell goats’ flesh for fifteen days only in the 
month. This agreement wes to be in efect 
for four or five years. The District Court 
in first appealhas held that.this agreemegt 
is in restraint of trade, and is, therefore, not 
enforceable under the provisions of section 
27 of the Indian Contract Act. That 
section lays down that, “ Every agree- 
ment by which anyone is restrained 
from exercising a lawful profession, trade 
or business of any kind, is to that extent 
void." I have been referred to the case of 
Fraser & Co v. Bombay Ice Manufacturing 
Company, Limited (1). I cannot find, how- 
ever, that this case affords any help in the 
solution of the questionas it was held in that 
case that damages were being claimed for 
a part of the contract which was not alleged 
to be in restraint of trade, and the 
applicability of the terms of the section was 
not decided. No authority directly bear- 
ing on the question has beef cited to me. 
In the case of Mackenzie v. Siriramiah(a), 
cited at page 240 of Pollock's Contract Act, 
1905 Edition), it was laid down that, "con- 
tracts by which a person precludes himself 
altogether either for a limited time or over 
a limited area from, exercising his profes- 
sion, trade or business, not contracts by 
which in the exercise of his profession, trade 
or business, he enters into ordinary agree- 
ments, with persons dealing with him which 
are really necessary for the carrying 
on of the business, " are aimed at 


(t) 29 B. 107; 7 Bom. L. R, 107. 
(2) 13 M, 492 5 4 Ind. Dec. (m. 5.) 1040. 
e 
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by the section. In that case a contract 
had been entered into which containetl a 
clause that all salt manufactured and stored 
by one party for a period of five years should 
be sold to the other party. It was held 
that this was not an agreement in res- | 
traint of trade. An agreement to sellto one 
person of necessity involves a negative cove- 
nant not to sell to another. But it clearly 
could not be contemplated by the Legisla- 
ture that all agreements to sell should be, 
therefore, invalid. It can hardly, however, 
be held in the present case that the agree- 
ment not to sell meat for half the month 
was an agreement necessary for the carry- 
ing on of business. It was pointed out in 
the case of Oakes & Co. v. Jackson (3) that 
it was expressly laid down by section 27 of 
the Indian Contract Act that “every agree- 
ment by which any one is restrained from 
exercising a lawful profession, trade or busi- 
ness of any kind , is to thatextent void,” 
and the only exceptions are those mentioncd 
in this section. Andinthecase of Madhub 
Chunder Poramanick v. Rajcoomar Doss(4) 
it was held that by the provisions of section 
27it wasintended to prevent mnot merely 
. & total restraint from carrying on trade or 
business, but a partialone. "This decision 
was followed in the case of Nur Ali Dubash ` 
v. Abdul Ali (5). Anagreement by the plain- 
tiff not to carry on the business of Stevedore 
save with regard to four ships was held to 
be an agreement in restraint of trade. within 
the meaning of the section. The view that 
the framers of the Contract Act intended to 
preventapartialas wellasa total restraint 
oftradeisthus well-supported by judicial 
authority and is in accordance with the 
a terms of section 27. 

The clause which prevents each party 
from carrying on their trade for long periods 
at a time seems to me clearly to constitute ` 
an agreement in partial restraint of trade. 
Were it not for this agreement either party 
to the agreement could sell his meat when- 
ever he pleased, and his freedom of action 
in the matter is clearly restrained by the 
agreement. Nor can it be said that such a 
clause was necessary for the purpose of trade. 
It may be that if the clause were enforced 

{3 IM.r34;rInd.Dec, (n. 5.) 88. 

j 14 B. L. R. 765 22 W.R, 370. 

(3) 19 C» 7651 9 Ind, Dec; (Ne 8.) 952; 
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the parties to the agreement would have 
obtained greater ‘profits, and the public 
would have suffered. But, quite clearly, 
the trade of selling meat could be carried 
on at least as freely if there were no such 
agreement. I have been unable to find any 
reported case exactly similar to the present 
one. But there is clear authority in favour 
of the strict interpretation of section 27 
of the Contract Act, and I am of opinion 
that the agreement which is objected to in 
this case is an agreement in restraint of 
trade within the meaning of that section. 

The result is that, so far asthe parties are 
restrained from selling meat at all times 
the agreement is void, and the plaintiff 
cannot recover damages for any breach of 
this agreement by the defendants. 

There are other terms in the contract 
between the parties, and the question, there- 
fore, remains whether there has been a breach 
of theses other terms by the defendant, and 
if so whether those terms are severable 
from that part of the agreement which is 
in restraint of trade. The breaches com- 
plained of in the plaint are :— 

(1) failure on the. part of the defendauts 
to buy the slaughter-house-license for 
the slaughter of goats ; 

(2) competition by the defendants with 
the plaintiffs in buying the license for 
slaughter of bullocks, and 

(3) failure on the part of defendant to pay 
his share of the fees paid for slaughter- 
house license for bullocks. 

The written ' agreement on which 
the plaintiff relies, I find, is somewhat 
„dificult to construe. But I take it 
to mean that for the year 1918-19 the plain- 
tiff will buy the bullocks and the defendants 
the goat slaughter-house license, and 
that each party will pay the other a share 
of the money paid for the license in propor- 
tio1 to the number of days in the month on 
‘which he is to sell the beef or goats’ flesh. 
As regards the allegation that the defendants 
competed with the plaintiff in bidding for 
th: bullock slaughter-house license I can find 
no evidence. The second defendant admits 
that he did not buy the goat-slaughter 
house license but says that there was an 
agreement that the previous year’s prices 
should not be exceeded, and that, although 
he bid at the auction, he failed to purchase 
because he was outhid by the brother of the 
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plaintiff. The  plaiütif admits that” his 
brother purchased the license, he admits 
that the defendant bid for the license, 
he admits that he has himself since 
bought the license from his brother, and he 
admits that he was present when his brother 
bid and that he did not object to his buy- 
ing. Itseems to me very doubtful whether, 
in view of these admissions, he can cleim 
any compensation now from defendants for 
their failure to buy. But, however that may 
be, any loss he may suffer is so intimately. 
bound up with the ag1eement to sell on speci- 
fied days only, that I am unable to see how 
the two parts of the agreement can be separat- 
ed. 1 do not understand the precise modus 
operandi of the parties or the exact connec- 
tion between the purchase of the slaugheter- 
house license, and the sale of meat in the 
bazag. But apparently the amount to be paid 
by one party to the other for his share in the 
fee was dependent on the number of days 


that party was to sell the ‘meat, 
If the agreement restricting sale 
by either party to so many days is 
void, then the whole agreement falls 


through. If the defendant had purchased the 
goat-slaughter-license, he would not have 
been obliged to restrict his sale of goat flesh 
to so many daysin the month, and, therefore, 
would presumably not have been obliged 
to accept part payment of his license 
fees. The consideration for all the 
defendant's promises consisted of the 
promise by the plaintiff, amongst 
other things, to sell meat for a 
specified number of days only. It seems to 
me impossible to separate the different parts 
of the contract. A substantial part of the 
consideration for defendant's Sromises to 
fulfil the contract has failed. Itisimpossible 
tosay that the consideration for the purchase 
of the slaughter-house license did not largely 
consist of the part of plaintiffs promise 
which is of no effect. The. various pro- 
mises by the two parties are so interdepen- 
dent that the fact that one large part of 
the contract is void must vitiate the whole. 
It is impossible, in the circumstances, to 
say what loss, if any, the plaintiff has suffer- 
ed from the defendant's failure to purchase 
the goat-slaughter-license, and it is impossi- 
ble to say that, in agreeing to the clause for _ 
payment of Rs. 500 as a penalty for breach 
of the contract, they intended that anze: 
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cified penalty should be enforced foi the 
GC $ of what was really an entirely differ- 
ent contract, namely, the contract intended 
without the important provisions as to the 
restrictiom of sale. ` 

The same remarks apply to the plaintiff's 
claim on account of the defehdant’s failure 
to pay the proportionate share of the bullock 
slaughter-house leense fees: 

{ am ‘of opinion, therefore, that the 
plaintiff’s case must fail in 
entirety. A further question has 
been raised as to which of the defendants, 
if vither; is liable on the contract. The deed 
purports to be signed by the second defend- : 
ant as agent of the first, but the first defend- 
ant has repudiated his liability. It is un- 
necessary, however, to decide on the con- 
testing claims of the parties on these 
points as I hold that the suit must in any 
case fail. e 

I dismiss this appeal with costs. 

W. C. A. Appeal dismissed, 
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MADRAS HIGH ‘COURT. 
SECOND CIVIL APPEALS Nos. 838 To 844: 
OF 1910 AND'240 TO 244 OF I9II. 

March 22,1912. ° ` 
Present:—-Mr. Justice Abdur Rahim and 
Mr. Justice Sundara'Aiyar. 
PANCHALAPALLI PICHI REDDY— 
PLAINTIFF—-APPPELLANT 
versus 


Tum SECRETARY or STATE ror INDIA 
IN COUNCIL, REPRESENTED BY THE 
COLLECTOR op NELLORE AND OTHERS, 
—DEFENDANTS—-RESPONDENTS. 

Madras Revenue Recovery Act (I I of 1864), s. 59 
— Limitation Act (IX of 1908), Sch, I, Avi. 16—~ 
Suit to recover water-cess money paid under protest 
to Governmeni— Limitation 

Neither a demand by Government of water- 
cass mor a receipt by it of money paid under pro- 
test is a '' proceeding " by which:the person who 
paid it is aggrieved within the meaning of section 
59 of the Madras Revenue Recovery Act. [p. 885, 
cal 1.) 

A ‘ proceeding ” within the meaning of section 
59 of the Madras Revenue Recovery Act must 
refer to such actions -of the Government as 
are referred toin various parts of the Act, for 
example, seizure of (De person or property. 
[p. 885, col. r.] 

Where there 


bg e 
- @. 
B $ 


has been no proceeding under the 


its ` 


Madras Revenue Recovery Act, the period of 
limitation fora suitfor recovery of money epaid 
under protest would be one* year under Art. 
I6 of Schedule I to the Limitation Act and not 
six months under section 59 of the Madras Revenue 
Recovery Act. [p. 885, cols. r & zl 

Suryaprakasa Row v. Secretary of State, 13 M. L. 
J. 380; Orr. v. Secretary of State, 23 M. 571; 10 
M. L. 3.2615 81nd, Dec. (N.S.) 801; and Sankara- 
ppa Naicken v. Secretary of State for India, 7 Ind. 
Cas. 339; 20 M. L. J. 977; (1910) M. W. N. 404; 
8 M.L. T. 201, distinguished. 

Kattai Mahammad Meera Mohiden v. Secretary 
of State, x3 M. L. J . 269, followed, 

Second appeals against the decrees of 
the District Court,  Nellore, in Appeal 
Suit Nos. 118, x19, 121, 135, 138, 140, LAT, 
139, 143, 117, 120 and 144 of 1909 respective- 
ly, presented against the decrees of the Dis- 
trict Munsif, Kanvali, in Original Suit 
Nos. 509 to 512 of 1907,-449 of 1908, 187 
of 1909, 189 of 1909, 194 of 1909, 188 of 
1909, I96 of 1909, 508 of 1907, 511 of 1907, 
and 304 of 1909 respectively. 


JUDGMENT.— This second appeal has 
arisen out of a suit instituted by the 
appellant to establish the right of the Stro- 
dhriemdars of a certain village (plaintiff 
and defendants Nos.2 to 9) and to a tenth 
share of the water of a tank and to recover 
a certain sum of money which the plaintiff 
paid under protest to the Government 
as watar-cess levied from him, i 

Two principal questions arose in the suit, 
one was, whether the suit was barred by 
limitation and the other, whether the plaintiff 
had made out his right to the water as 
claimed by him. The District Munsif found 
both the points in favour of the plaintiff, 
but the District Judge reversed the judg- 
ment of the District Munsif on the question 
of limitation and also on the merits. As 
regards limitation he has held that section 
59 of the Madras Revenue Recovery Act 
applied to the suit. That section ‘says: 
“Nothing contained in this Act shall be 
hald to prevent parties deeming themselves 
aggrieved by any proceedings under this 
Act, except as hereinbefore provided, 
from applying to the Civil Courts for re- 
dress; provided that Civil Courts shall 
not tak: cogaizance of any suit instituted 
by sach parties for any such causa of 
action unless:such suit shall ba instituted 
within six months from the tim: at which 
the causa of action arosa.” Itis coatandad ' 


op behalf of the appellaut that the proper 
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period of limitation is that provided by 
Art. 16 of the Limitation Act and that 
section 59 of the Madras Revenue Recovery 
Act" bas no application. We think that 
: this contention must prevail, 
there was only a demand by the Govern- 
ment and the appellant paid the cess de- 
manded from him under protest. "There 
is nothing to show that there was any pro- 
ceeding as contemplated by the Revenue 
Recovery Act, such as attachment of any 
.moveable or immoveable property or arrest 
ofthe person ofthe appellant. Itiscontend- 
ed in support of the view of the learned 


District Judge that a mere demand would . 


be a proceeding within the meaning of: 
section 59 of the Revenue Recovery: Act- 


We do not think that that can be the mean» , 


ing. It can hardly be said that a person 
is aggrieved by a mere demand. The plaint- 
iff is aggrieved in this case by the receipt 
by the Government of the money to which 
the Government was not entitled. The 
. mere receipt of the money could not be said. 


to be a proceeding. A proceeding must: 
| refer to. such actions of the Government. 


as are mentioned in the, various parts of 
the Act, forexample, seizure of the property 
or of the person. 
appear to have been fully discussed in 
any of the previousrulings. We find that, 
in a case reported as Suryaprakasa Row 
v. Secretary of State for India (x), section 
59 of the Madras Revenue Recovery: Act 


was applied, but Art. 160f the Limitation - 


Act was not considered and further there 
was, as a matter of fact, a proceeding taken 


by the Government in that case by way - 


of distraint of the plaintiff’s property. The 
same observation applies to the case reported 
as Orr v. Secretary of State (2). On 
the otker hand, in the case reported 
as Kattat Mahammad Meera Mohiden v. 
Secretary of State (3) the period 
of one year’s limitation was appliedito a 
suit for recovery of money paid under pro- 
test: in Sankarappa Naichen v. Secretary 
of State for India (4) prohibition assessment 
was levied and the ground on which section 


13 M. L. J. 380. 
23M. 571; 10 M. L. J. 261; 8 Ind, Dec. (N.S.) 


4) 7 Ind. Cas. 339; 20 M. L. J. 977; (1010 
M. W. N. 494: 8 M. L. T. 201, H ( ) 


In this case’.. 


The question does not. 


59 was-applied:was that a proceeding had 
apparently been taken under the Act. If 
there has been no.proceeding in thig case 
within the meaning of.section 59 Revenue 
.Recovery Act, Art. r6 of the Limitation 
Act would no doubt apply in terms. It 


- applies. to suits for the recovery of "money 
, paid under protestin satisfaction of a claim 


made by the Reventie Authorities on account 
of arrears of revenue or on account of de- 
mands recoyerable as such arrears,” Of 
. course, if section So of the Revenue Recovery 
Act applied, that would exclude. the appli- 
cation of Ait. 16 of the Limitation Act; 
Dut as we have said there was no proceeding 
in this case such as is contemplated by sec- 
tion 59 of the Revenue Recovery- Act." In 
that view we do not think it necessary 
to consider whether section 59 is not meant 
to be applicable only to suits for damages 
-arising out of. proceedings. taken under 
the Act or whether that section would apply 
toecases where no, money was at all due 
to the Government as revenue: . The find- 
ing of the District Judge is-wrong on the 
question of limitation and we: hold that 
the suit is not barred. 

, The District Judge’s finding on the merits 
cannot be said to be satisfactory. He,has 
not tried to deal with the -various questions 
that arose in connection- with the point, 
nor has he met the various grounds on 
which the District Munsif found for the 
plaintiff. We reverse the, judgment of 
the District Judge and remand the appeal 
for fresh disposal on the .merits. Costs 
will abide the result. ; 

Second Appeal Nos. 839 to 844 of rom 
and Second Appeal Nos. 240 to 244 of 
10917 will follow. 


V, N. V. Case; remanded. 
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' CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL, DECREE No.56 
e i OF .I917. 

January I3, rOrgo. 
Present.—Mr. Justice Teunon and Mr. 
Justice Greaves. 

GURUDAS KUNDU CHOUDHURY - 
AND OTHERS—DEFENDANTS—APPELLANTS 
e YENSUS 
KAMAL KUMAR DUT—PLAINTIEF 
—*RESPONDENT. 

Construction of document —Will— Life-estate— 
Absolute ownership. | : 
The plaintiff brought the suit to tecover 
possession of a share of certain sividhan prop- 
erties .which belonged to S, a Hindu lady, 
who died in 1872 leaving a Will and leaving 
her ‘surviving two sons J. and N. a childless 
widowed daughter and another daughter K., 
the mother of the plaintiff. By the Will S ap- 
pointed her sons Jand N trustees and directed them 
to make proper arrangements for managing and 
preserving her properties and after meeting certain 
expenses directed that the balance of the profits 
of the estate should be enjoyed by / and N during 
their lifetime. The Will further provided that 
on-the death of J and N the son or sons born of 


their loins who might be alive should be equally. 


and fully entitled to the properties and should 
possess and enjoy the same, but that none of the 
properties should be sold for the son’s debts, nor 
should they be transferred by them in any 
way by gift, sale, etc. In 1884 J. died leaving 
a childless’ widow. In 1886 Probate of the Will 
of S was granted to N- who in 1889 executed a 
mortgage in respect of some of S’s properties. 
N died intestate in 1891 leaving no son surviving 
him and Letters of Administration of his estate 
. were granted to his daughter C, To enforce the 
mortgage security executed by N asuit was brought 
against Nie administratrix C but in that suit no 
representative of S was brought on the record. 
A mortgage-decree was obtained under which 
the mortgaged properties were brought to sale 
and purchased by the defendants: 

Held, (1) that upon the true construction of S's 
Will Jand N took only life-interests, not absolute 
interests and that as J had no son and N no son 
who survived him, there was an intestacy after 
N’s death of the corpus of the estate. Consequently, 
upon N’s death K, the mother of the plaintiff, 
became the heir to S’s estate. That beingso, upon 
her death the plaintiff as heir of his mother and 
as heir of S became entitled to the estate; 
[p. 887, cal. 2.] 

(2) that as in the mortgage suit no representative 
of S was brought on the record, her estate was 
not bound bythe mortgage-decree and the decree- 
holder and those claiming under him, thatis the 
defendants, had acquired no title against the heir 
of S or K. (p. 887, col. 2.] 


Appeal against a decree of the Subor- 
dinate Judge, Howrah, dated the I7th 
February 1917. 


Sir Rash Behari Ghose, Babus Baldya 
Nath Dutt and Bhupendra Kumar Ghose, 
for the Appellants. 

Sir B. C. Mitter, Dr. Dwarka Nath Mitter 
and Babu Samarendra Kumar Duli, for the 
Respondents. 

JUDGMENT.—This is an appeal by 
the defendants against the decision of the 
Subordinate Judge of Howrah, dated the 
17th February 1917, decreeing the suit 
in favour of the plaintiffs. The plaintifis’ 
suit was to recover possession of an 8-annas 
shate of certain properties four in number 
scheduled to the plaint and his claim was 
resisted, on the ground that these properties 
were included with other properties in a 
mortgage executed on the 3rd May 1889 
by one Nagendra Nath Mullick in favour 
of one Kedar-Nath Kundu Choudhury in res- 
pect of which Kedar-Nath obtained adecree 
on the roth September 1892 under which 
he brought the mortgaged properties to 
sale on the 28th April i899 two of the 
properties in suit being purchased at the sale 
by defendants Nos. 1 toy and two by one 
Mohini Nath Mittra who subsequently 
conveyed these to the defendants. 

The properties in suit properly belonged 
to one Shama Sundari Dassi as her yautuk 
siridhan. She died on the 23rd March 1872 
leaving her surviving two sons, Jagendra 
Nath Mullick and Nagendra Nath Mullick, 
a childless widowed daughter, Kailash 
Kamini, and a daughter Krishna Bhabini. 
The mother of the plaintif. Shama Sundari; 
left a Will dated the 16th March 1872 where- 
by, after appointing her sons Jagendra 
and Nagendra trustees, she directed them 
to make proper arrangements for managing 
and preserving her properties and to pay 
out of the profits, after deduction Govern* 
ment revenue and other expenses, the cost 
of repairs and maintenance of  Kailash 
Kamini and of her daughter-in law Nistarini, 
(who was the widow of Khagendra Nath. 
ason of Shama Sundari,who predeceased her) 
and the expenses of certain religious  ob- 
servances and ceremonies, and ddrected 
that the balance of the profits should be 
appropriated and enjoyed by Jagendra 
and Nagendra during their life time. The 
Will further provided that on the death of 
Jagendra and Nagendra the son or sons 
born of their loins who might be alive should 
be equally andfully entitled to the prop- 
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erties and should possess and enjoy the 
same. The Will further provided that 
none of the properties should be sold for 
th* son's debts and that they should not 
ba entitled to transfer the same in any way 
by gifts, sale, ete., but that if they desired 
to do any meritorious work they would be 
entitled to pay reasonable expenses for the 
same out of the profits of the properties 
aud that if, after starting any mefitorious 
work, they died their heirs should be bound 
to finish the same. The Will contained a 
provision that if the income of the estate 
was. insufficient to pay the malguzart 
payable to the Board of Revenue the sons 
would be entitled to pay the same by 
mortgaging the properties. 

On the roth December 1872 Jagendra 
and Nagendra obtained a Succession Cer- 
tificate. On the 15th July 1884 Jagendra 
died childless leaving a widow. On the 
17th September 1886 Probate of the 
Will of Shama Sundari was granted to 
Nagendra who, on the 3rd May 1889, exe- 
cuted the mortgage, already referred to, to 
secure sums said to have been previously 
borrowed to pay Government revenue and 
sums then borrowed for the same purpose. 
Nagendra died intestate on the oth June 
189r and onthe roth December 1891 Letters 
of Administration of his estate were granted 
to his daughter, Girbala. Apparently, be- 
fore the Subordinate Judge the suit-pro- 
ceeded upon the basis that Jagendra and 
Nagendra acquired absolute interest of 
Sham Sundari’s estate (see the finding of 
the Subordinate Judge upon the third 
issue.) In the plaint as originally drawn 
the plaintiff claimed the properties in suit 
as heir of Jagendra although he subse- 
quently amended his plaint by inserting an 
alternative claim as heir of Shama Sundari. 
The Subordinate Judge apparently thinks 
that, although Jagendra and Nagendra 
acquired life-interests only under Shama 
Sundari’s Will, their interests were subse- 
quently enlarged into absolute intarests 
by reason of the plaintifi’s mother 
Krishna Bhabini, failing to assert her 
claim as heiress of Shama Sundari 
after Nagendra’s death. How this could 
affect the plaintifR claim if otherwise 
well founded, we find it difficult to 
, understand and it seems to us useles 
, .to discuss the finding of the Subordinete 


Judge on this part of the case. The case for 
the appellant was based on this finding and 
if the finding is, as we think, ereoneous, 
many of the arguments raised before us 
on appeal go. 

The real position appears to us to 
be that, upon the  .true construction 
of Shama  Suudari's Wil, Jagendra 
and Nagendra took only  life-interests, 
not absolute interests as the appel- 
lant contends, and“ that as Jagendra 
had no son and Nagendra no son who 
survived him (his son Jatindra Nath died 
in February 189r and thus predeceased 
him by three months), there was an intestacy 
after Nagendra’s death of the corpus of 
the estate If this is the true position as we 
hold it is, it is not disputed that - upon 
Nagendra'sdeath Krishna Bhabini who had 
ason, the plaintiff, became the heir to Shama 
Sundari's estate. This being so, upon her 
death onthe 5th September 1908 the plaintiff 
4s heir of his mother and as heir of Shama 
Sundari became entitled to the estate unless 
otherwsie debarred. The present suit was 
filed on the 3rd December 1915 and con- 
sequently no question of limitation arises, 
but on behalf of the appellant itis urged 
that as Nagendra was executor and must 
be deemed to have executed as executor 
and not as trustee, the mortgage of the 
3rd May 1889, the Subordinate Judge was 
wrong in holding, as he has done, that mort- 
gage was invalid as the leave of the Court 
was not obtained, and he is also wrong in 
holding, as he has also done, that there was 
no necessity forthe mortgage it being urged 
before us that the mortgagee was not bound 
to enquite whether the money was 
required or aot. We think that it is un- 
necessary to consider either of these 
questions. 

It appears from the decree of the roth 
September 1892 in the mortgage suit (see 
Exhibit M-3) that the suit was against 
Nagendra’s administratrix, his daughter Gi- 
ribala, and that no representative of Shama 


Sundari was brought on'the record. This 


being so, Shama Sundari’s estate is not 
bound and the decree-holder' and those 
claiming under him, that is, the appellant, 
have acquired no title against the heir of 
Shama Sundari’ or Krishna Bhabini. 

This really disposes of the appeal, but 
the iearned Vakil for the appellant in reply 


- -tion was raised 
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contended that, even if the mortgage-decree 
was not binding on Shama Sundari’s estate 
- thab inasmuch as the estate had had the 
-benefit of the mortgage the plaintiff was 
bound to redeem the mortgage. This con- 
tention, as already stated, was raised in 
reply for the first time, no such conten- 
in the lower Court and 
it involves other considerations. Firstly, 
we are told the purchaser at the auction- 
‘sale under the ‘mortgage-decree has been 
. in possession for a good many years. 
‘It is ‘said: from Igor ‘and that conse- 
-quently the mortgage-debt, if it was 
a charge on the estate, has long since 
been discharged from the rents and profits; 
and, secondly, it is said that in this suit we 
are:dealing only with four:of the mortgaged 
properties and. that if the present contention 
: (prevailed they would only be liable to con- 
- tribute. - to the mortgage ràteably with the 
“ other properties: mortgaged and that there 
. 1 is.no-evidence. to the value of these Prop- 
. vetties. We donot think that at this late 
“stage we can go into this question and 
'"aceordingly the appeal. fails and must be 
dismissed with. costs. 


B. N. A fbedl dismissed. 


--: MADRAS HIGH . COURT. 
- CIVI REVISION PETITION NO. 799 OF 1921, 
- „November 23, 922. 
Present Mr. Justice Spencer. and Mr. 
Jugtice Venkatasubba Rao. 
cb “THE BRIT 
JON CO., Lrp:—DEFENDANT— 
PETITIONER 
-  VEYSUS 
H. M. SHARAFALLY, MERCHANT, BY HIS, 
-AcEnt, H.°S. MAHOMED BHOY— 
| - PLAINTIFF—-RESPONDENT. 
. ii Presidency- Small. Cause Courts Act (XV of 
- 1882), ss. 38, 92— Court closed for vacation— Nolim 
fication appointing days for presentation of plaints 


and applications, legality and effect of— Limitation, 


operation . of—Civil Procedure Code (Aci V of 
1908), s. 115—Limiiation, erroneous decision 
-on question. of — Refusal . to. exercise jurisdietion— 


"Revisien. 
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When a Court is adjourned for the vacation 
but the Notificetion states that the Court will be 
open on certain days for reception of plaints, peti- 
tions and other papers, the Court cannot be regarded 
as closed on those dates whet? it is open for the 
purpose; and plaints and petitions not presénted 
in Court on the days when the office is open for 
receiving them during vacation become time- 
barred after the expiry of the period of limitation 
appropriate for such suits and petitions and a 
plaintiff or petitioner cannot claim in such a case, 
to exclude the whole of the period of the vacation 
in computing the period of limitation prescribed 
for a suit or application. [p. Soo, col. 2.] 

Parvatheesam v. Bapanna, 13 M. 447; 4 Ind. Dec. 
(N. S.) 1023, Receiver of N, & M, Estates v. Sura- 
parasu, 29 Ind, Cas. 449; 38 M. 295, teliéd on. . 

Venkata Ramania wv. Kherode. Mull, 3 Ind. 
Cas. 400; 10 C. L. J. 118, Ravaneswar Prasag 
Singh v. Baij Nath Ram Goenka, 3 Ind. Cas, 
401; 10 C. L. J. 120 and Ranchordas v. Pestonji, 
9 Bom. L. R. 1329, distinguished. 

Where a Notification published under section 
92 of the Presidency Small Cause Courts 
Act stated that plaints, execution applications 
and other papers would be teceived only on the 
days when the Vacation Tudge sat: 

Held, that the words '' other papers " were very 
wide and included applications for re-trial under 
section 38 of the Act. [p. 89r, col. r.] 

A Notification such as the above by which certain 
days during the summer vacation are appointed 
for presentation of plaints and applications is not 
illegal and does not contravene the provisions 
of section 92 of the Act. [p. 891, col. 2.] 

Nachiyappa Mudali v. Ayyasami Ayyar, 5 M, 

189; 2 Ind. Dec. (N. 8.) x32 (F. B.) and Komury 
Appalaswami v. Pali Narayanaswamy, 49 Ind, 
Cas. 626; 36 M. L. J. 62, followed. 
. An erroneous decision by a lower Court.on a 
question of limitation which involves a refusal 
to deal with a petition made to it, amounts to a 
failure to exercise a jurisdiction vested in it by law 
and is open to revision by the High.Court ander 
GE 115 of the Civil Procedure Code, [p. 890, 
col. 1. 

Sundaram V. Mamsa Mavuthay, 63 Ind. Cas. 
937; 44 M. 554140 M. L. J. 497113 L. W. 498; 
29 M. L. T. 269; (1921) M. W. N. 272, relied on.: 

Kuppusamy Aiyangar v. Narayana Aiyangar, 
25 Ind. Cas. 647; x L. W. 855; 16 M. I,. .T, 438 and 
Kuppuswami Iyengar v. Narayana - Iyengar, 32 
Ind Cas. 3; 19 M. L. T. 24; 31. W. 36, distin- 
guished. 

Petition, under section 115 of Act V of 


1908, praying the High Court to revise 
an order of the Full Bench of the Court of 
Small Causes, Madras, dated the 16th August 
19271 in Application No. 108 of rgzri in 
S. C. S. No. 13102 of 1920. 

Messrs. A. Wenkatvayaliah and N. Sira- 
rama Krishna Adyar, for the Respondent 
raised the preliminary objection that 
no revision lies against the- present 
order; even if the decision is ‘wrong, ay 


^ 
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-"error'of law. is nota ground of for revision. 

“The lower Court has jurisdiction to decide 
ifthe petition is oris not barred. ‘Thereis no 

;^*Questión of jurisdiction ` Amir Hassan Khan 
“WY. Sheo' Bakhsh Singh, (1\,-Ramgopal -Jhoon- 

* -ighoonwalla'v: Joharmall Khemka, (2), Mohim 

Chwutder Pal v. Mirza Ahmad Ali Khan (3), 

<~ Kupbuswami Iyengar v. Narayana Iyengar 
— (4) ow appeal from Kuppusamy Aiyangar 


^N. Narayana Aiyangar (5) and Komandur ` 


“)-Krishnamacharlu v. 
SV Teférred to. i 
5* Mr. Sydney Smith, (with him . Messrs. 

+ Brightwell-and Morseby) for the Petitioner:— 


Dano ‘Rao (6)- were 


"The error in the présent case, if I establish 


“wr one, would not be a mere error of law but 
" one -affecting jurisdiction. By a wrong 


‘view of law, the Court has refused.to enter- 


^ täia my/petition and this; itis well settled; 


-~ isa good grótüind for revision. . See Sundaram 


vi Mamsa -Mdvuthar- (7). , 
«(On tlie merits). The Small Cause Court 
"under the Act has‘to-draw‘a list of holidays 

» ‘and ‘vacation and ‘there is no jurisdiction 
^n the, Court Zo interrupt the continuity 
t ‘of the- vacation by ‘introducing working 
‘~days during: that ` period. The Notification 
* to" this-:extent is.-ultva vires. See 
“~ “Venkata -Ramania v. Kheroda ^ Mull. (8), 
Ratanesway Prasad Singh v. Baij Nath 


< Ram Goenka (0) and Ranchordas v. Pestonji ` 


#24 (1o). 

~«-Setordly, an application for re-trial tinder 
Section 38 is neither a plaint, nor an esecu- 
+ tion: application, ` It world do violence to 
languages to‘bring it in the heading 'of “ other 


““papets.”’- An application for re-trial is: 


~*teally‘dn independent proceeding and hence 


œ (1) rr C. 6; x1 I. A. 237; 4 Sar. P.C. J. 559; 
a” Rafique’ & Jackson's P. C. No. 83; 5 Ind. Dec, 
«Fin, $3 760- (P7 C.). 

>: 7») "r5.Ind; Cas. 547; 39 C. 473. 
‘ — (3):)33 Ind. Cas. 346; 22 C. I. J. 564. 

DA ; 32. Ind., Cas. 3; 19M. L.. T. 245. 3 L. W. 
cU (5) +25 Ed. Cas. 647; 1i L.W.855; 16 M. L. T. 
nt 4S8. 
noa (6) 48 Ind. Cas. 38;:35 M. L.T. 604; (org 
. sM: W. N, 716; 8.0. W. 592; 24 M. L. T. 482. 
"(oi 63 Ind. Cas. 937; 44 M. 554; .40 M. Ia J. 
1*^497; TI Wa 498; 29 M. L. T. 269; (1921) M. N. 
KANG 272. 

«+ (8)-' 3 Ind. Cas. 400; 10 C. L. J. 118. 

4 , (9) : Ind. Cas. 401; 10 C. L.J. 120. 

" "(roy "o Bom, L. R. 1329. 


1 


"INDIAN: CASES; 
BRITISH. INDIA STEAM NAVIGATION CO. U. SHARAFALLY. 


ex 889 


the petitioner need not have filed it during 
the working davs allótte4 iu the vacation, 

Messrs. Venkatrayaliah and Venkatanara 
siah, for the Respondent.—-On the first potnt, 
whatever may be the nature and weight 
of ‘authorities in other Courts, the matter 
is covered by the Full Bench judgment in 
Nachiyappa Mudah v. Avyasamt A yyar (11) 
which holds that a:Notification such as 
the present is perfectly valid. and' legal. 
The correctness of this decision has been 
accepted in Parvatheesam v. Bapanna (12), 
Receiver of the N. and M. Estates v. Surapa- 
razu (13) and Komuru Appalaswami v. 
Palli Narayanaswamy (14). The accepted 
and recognised practice is also in accordance 
with this view. On the second point, 
an application forre-trial is an application 
in a pending suit. See section 38; also 
rules 41, 114 and 115 framed under the Act. 
The application is not in the nature of an 
appeal. The suit is-‘still kept pending 
till ghe expiry of 8 days fixed under section 
38.: See Jshan Chunder. Singh v. Haran 
Sirdar (15), Lodd Govindass Krishnadass 
v. Rukmani Bhar (16), Maduras Pillai 
v. Muthu Chetty (17) and. Ramasamy Aiyar 
v. Madras Times Printing and Publishing 
Co., Limited (x8). 

There is no ground for interference in 
revision. 


JUDGMENT. 
'-Speneer, J.—This is a ‘petition: under 
section 115, Civil Procedure Code, to revise 


— the order of two Judges of the Presidency 


Small Cause Court rejecting, as -being out 
of, time, an application: for re-trial of a 
Small: Cause Suit tried by a Single Judge 
of that Court, | 


. 5 M. 189; 2 Ind. Dec. (N. 8$.) 132 (F. B.). - 
13 M. 447; 4 Ind. Dec, (Ni Si) 1023. 
29 Ind. Cas. 449; 38 M. 295: ^. ' 
' 49 Ind. Cas. 626756 M, L. J. 62." 
iri W. R. 525. 
(16) 22 Ind. Cas. 302; 38 M. 438; x L. W. 529; 
14 M. L. T. 310. 
(x7) 22 Ind. Cas. 775; 38 M. 823; 15 M. L. T. 
156; (1914) M. W. N. 216;:26 M. L. J: 227; 1 L. 


W. 172. 
(18) 33 Ind. Cas. 929; 30 M. L. J. 207; 19 M, 
L. T. 165. 
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A preliminary objection is raised that the 
High Court has no power of revision over an 
erroneous decision of a Small Cause Court 
«on a question of limitation. It was held 
by a Single Judge of this Court in Auppu- 
samy Aiyangar v. Narayana Atyangar . (5) 
that an alleged erroneous decision of & 
Small Cause Court on a question of limita- 
tion was not liable to be revised under 
section 115, Civil Procedure Code, and in 
Letters Patent Appeal Kuppuswami [yengar 
v. Narayana Iyengar (4) this view was up» 
held, In the present case, however, the 
result of the two Judges’ decision on the 
question of limitation has been that, if they 
were wrong in so deciding, there was a 
failure on their part to exercise a jurisdiction 
vested in them, and this will be within the 
scope of section 115. In Sundaram v. 
Mamsa Mavuthar (7) it appears from the 
judgments of the learned Chief Justice 
and Kumaraswami Sastri, J., that, if the 
erroneous decision of a subordinate Court 
involves a refusal to deal with a petition 
made to it, its action amounts to a failure 
to exercise a jurisdiction’ vested in it by 
law. ‘This distinguishes the present case 
from cases where no question of jurisdiction 
is involved by the decision on a point of 
limitation. ‘The objection, therefore, fails. 

The judgment in the Small Cause Court 
which occasioned the application for re-trial 
was pronounced on May roth 1921. The 
application under section 38 of the Presi- 
dency Small Cause CourtsAct was made 
on July 15th. That section provides eight 
days within which to make an application 
for a new trial or for reversal of the decree 
or order of a Judge who has disposed of a 
contested suit. The Presidency Small Cause 
Court was closed for vacation from May 16th 
to July 16th inclusive. Section 10 of the 
General eClauses Act provides that if a 
Court is closed on a day upon which an act 
is allowed to be done, the action shall be 
considered as done in due tinie if it is done 
on the next day afterwards on which the 
Court is open. It is clear then that, if the 
applicant was entitled to exclude the whole 
vacation of the Small Cause Court, his 
application made on the 15th of July was 
in time, but not otherwise. Under sec- 
tion 92 of Act XV of 1882, the Small Cause 
Court is bound to draw up a list of holidays 
and vacations and to ‘obtain the approval 
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of the Local Government toit. The Notifi- 
cation for the midsummer vacation of 1021 
provides that ''plaints, execution applica- 
tions and other papers will bes received 
only on the days on which the Judge sits.” 
Those are the words of paragraph 5 of the 
Notification. Paragraph 2 deals with the 
sitting of the vacation Judge on Wednes- 
days and Thursdays for the disposal of 
emergent work. Paragraph 3 deals with 
cases which require immediate attention 
for which the party concerned has to give 
24 hours’ notice to the Registrar. Para- 
graph 4 deals with the receipt of monies 
and urgent applications referred to in the 
paragraph. Itis conceded that the present 
application was not an urgent application. 
Urgent applications may include applica- 
tions for attachment before judgment, appli- 


‘cations for injunctions, stay of execution 


and such like matters ; but the fact that a 
plaint or petition is about to become time- 
barred will not of itself make the presenta- 
tion of it an urgent matter provided that it 
will be in time, if presented on some later 
date, owing to the exclusion of days when 
the Courtis closed. If the present applica- 
tion was capable of being received on the 
next day on which the Vacation Judge sat 
after the expiration of eight days from the 
date of the order sought to be set aside, 
then the Court cannot be regarded as closed 
upon that date when the application might 
have been made, WhenaCourtisadjourned 
for the vacation but the Notification stated 
that the Court will be open on certain days 
for the reception of plaint petitions and 
other papers, the Court cannot.be treated 
as closed on those days when it was open 
for the above purpose. This is the effect 
of the Full Bench decision in Nachiyappo 
Mudalt v. Ayyasamt Ayyar (I1), in which 
four out of five Judges concurred. ‘This 
principle was followed in another Full 
Bench of this Court in Recetver of the 
N & M Estates v. Suraparazu’ (13). In 
Parvalheqsam v. Bapanna (12), it is implied 
that a Court cannot be regarded as, closed 
on dates when arrangements were made 
and notified for the reception of plaints. 
The note in Mr. Rustomji's Law of Limita- 
tion under section 4 of the Limitation Act 
suggests that a different view has prevailed 
with Calcutta, Bombay and Punjab Courts 
on the question whether a Court is closed 
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when the office is open for the reception 
of plaints and petitions. I have been 
referred to the cases in Venkata Ramania 
v. herode Mull (8), and Ravanesway 
Prosad Singh* v. Po Nath Ram 
Goenka (9) and  Ranchordas v. Pestonji 
(10), These cases turn upon the terms of the 
Notification for the closure of the Court 
and the practice prevailing in those Courts. 
They do not diminish the authority of the 
Full Bench decision of our Court by which 
we ate bound: As a matter of practice, 
it is well understood that plaints, which 
are not presented in the Presidency Small 
Cause Court on the days when the office 
is open for receiving them during the vaca- 
tion, become time~barred after the expira- 
tion of the period of limitation appropriate 
to such suits and the plaintiffs cannot 
claim to exclude the whole of the Small 
Cause Court's vacation. 

It is, however, argued that applications 
under section 38 of the Act are applications 
of a special nature and are not “plaints, 
execution applications or other papers," 
within the meaning of paragraph 5 of the 
Notification, and, secondly, that the Notit- 
cation is not in conformity with section 92 
of the Act which requires the list of holidays 
and vacations to be notified. It iscontended 
that a vacation means a continuous holiday 
which cannot be whittled down by an 
announcement that the Court will be open 
for the receipt of plaints and other papers. 
On the first point I am of opinion that the 
words “ other papers ” are very wide and 
must include applications of this nature, 
unless there is anything to indicate the con- 
trary. Secondly, in the Full Bench decision 
in Nachtyappa Mudali v. Ayyasam? Ayyar 
(rr), it was not considered illegal or 
irregular that the District Judge 
should have appointed certain dayse 
for the presentation of plaints and 
petitions to the ministerial officer in 
charge during his absence. O. XLI, r. I of 
.the Rules of the Small Cause Court (1912) 
in force in the Presidency Small Cause 


Court provides for applications under sec- : 


tion 38 being presented to the Registrar 
or such other officer as the Chief Judge 
appoints. There is nothing to show that 
during the days on which the Vacation 
Judge sat there was nobody authorised to 
receive píaints and applications presented 


on those days. I am, therefore, not prepared 


. to hold that the Notification was illegal 


or contravened the provisions of section 92 
of the Act, although I consider that future. 
Notifications should be more precisely 
worded, so as to leave no doubt as to when 
applications under section 38 will be receiv- 
ed. The order against which this petition ís 
preferred thus appears to be right and does 
not need to be revised by. us. 

The petition is, therefore, dismissed with 
costs. d 


Venkatasubba Rao, J.—I agree. : 

The decree of the Small Cause Court is 
dated the roth May 1921, On the 16th 
May the Gmail Cause Court adjourned for 
the long vacation. The defendant filed an 
application for new trial, under section 38 
of the Presidency Small Cause Courts Act, 
Act XV of 1882, on the day when the Court 
re-0pened after the annual recess. ‘The 
Full Bench of the Court of Small Causes 
rdjected the application as being out of 
time. Under section 38 the application 
for new trial should be presented within 
8 days from the date of the decree. 

It has been argued before us that, as the 
Court was closed from the 16th May to 
the 16th July, the application should be 
held to have been filed in time asit was 
filed on the re-opening day. 

The question turns on the construction of 
the Notification published. under section 92 
of the Act, which enacts that the Small 
Cause Court shall draw up a list of holidays 
and vacations to be observed in the Court 
and shall submit it for the approval of the 
Local Government, and that such list, when 
it has received such approval, shall be 
published iw the Local Official Gazette. 
The wording of the Notification has led to 
this difficulty and though it must be said 
that it is somewhat obscure, there can be 
no reasonable doubt in regard to its inter- 
pretation. “The Notification runs as follows: 
“Except as hereunder mentioned, the 
Madras Court of Small Causes will be closed 
for the midsummer vacation from Monday 
the 16th May 1921 to Saturday the 16th 
July 1921 both days inclusive. 

“2. His Honour the Third Judge, Mir 
Zyn-ud-Din, Esq., Bar-at-Law, will sit as 
Vacation Judge on Wednesdays and Thurs- 
days for the disposal of emergent work. 


Be 


“3. In any case which requires immediate 
attention, the party concerned or his Vakil 
-may.give 24 hours notice of the same to the 
Registrar, when the: papers ‘will be sent 
to the Vacation Judge for disposal, after 
hearing the party, if necessary. 

“4. The office of the Registrar will be 
open from Wednesday to Friday in each 
week from 12 noon to 4 P. M., forthe receipt 
of:moneys and of urgent applications 
referred to in paragraph 3. 

“s, Plaints, execution applications and 
other papers will be receivcd only on the 
. days on which the Judge sits.” i 

It wil be observed that the very first 
clause, while stating that the Court will be 
closed for the midsummer vacation, men- 
tions the qualification, “escept as hereunder 
mentioned." The material clause is claure 

5, It means that the Court will be open on 
` Wednesdays and Thursdays for the recep- 
- tion of plaints, execution applications and 
other papers, pleadings or proceedings refer- 
red.to in clause 5 are not intended to be 
` . disposed of by the Vacation Judge. It is, 

‘therefore, curious that, instead of providing 

.that plaints, etc., will be received only on 

Wednesdays’ and Thursdays the clause 


refers to ‘‘the days on which the Judge. 


sits." ‘Those days are Wednesdays and 
Thursdays, as clause 2 shows; but there was 
no reason to refer to them in the manner 
in which they have been referred to in 
' clause 5. It Has been argued by Mr. Sidney 
Smith on behalf of the defendant that clause 
: 5.1must be regarded as referring to '' urgent 
applications’’ mentioned in clause 4. I 
do not think that, on a careful reading 
of this Notification, this contention, can be 
„accepted. 

^, Clauses 2, 3. and 4 deal With “emergent 
. work ” or “ urgent applications,” but clause 

.5 deals with quite à different subject. This 
clause is of the ‘first importance and. one: 
would naturally, expect that the matter’ 
contained in it would be clearly expressed 


‘and in the forefront of the Notification, 


' whereas its actual position and wording 
are apt to. mislead. 
The fourth clause says that “the office 


of the. Registrar “will be open.” This: 


“implies that it is otherwise closed but there 
are no words to indicate that the'offüce of 


‘the. Registrar will remiain closed except 
as provided for by clause 4; what is ‘really 
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Meant is, that tLe Email Cause Court and 
the office of the Registrar will be closed 
during the recess, except as provided for 
in the Notification. |, t 
Mr. Sydney Smith next argued that the 
Notification is ultra vires, because thé word 
‘vacation " used in section 92 is different 
from ''holidays" and that the Court was 
not justified in making rules providing for 
work to te done during the vacation. It 
is not necessary to deal with this matter at 
great length because the pointis concluded 
by authority. In Nachiyappa Mudah v. 
A yyasami Ayyar (x) a Full Bench of this 
Court had-to consider a similar Notification 
and the publication of such rules was treated 
as a matter having the sanction of general 
usage. In the judgment it was observed 
that the judicial sittings of the Court may 
be adjourned but the office of the «Court 
might still remain open for the presenta- 
tion of the pleadings. Parvatheesam v. 
Bapanna (12) also.recognises this practice. 
There the, Court was closed for the anntal 


recess from the 231d April and the plaint 
-was presented on the 26th April. Arrange- 


ment had been mede and duly notified 
for the reception of plaints on every Monday 
aid Thursday during thé recess. The 23rd 
April happened to te a Monday. t.was 
contended that the ‘suit was barred: and 
the plaintiffs answer was that the. 23rd 


April, was a “local holiday” and that he 


was, therefore, entitled to present the plaint 
on Thursday the 26th. The learned Judges ` 
remanded the case for ascertaining- whether 
the 23rd was a “‘ local holiday ” and-whether 
the Court was closed on that day. This, - 
of course, implies that, if the 23rd was not , 
a “local holiday " the suit would have been 
barred notwithstanding the fact that. the 
23rd fell during the recess. Nachiyappa 
Mudali v. Ayyasaini Ayyar (xx) was referred 
to by a Bench of this Court with approval 
in Komuru Appalaswami v. Palli Narayana- 
swamy (14). 

Even if in any other Province a different 
view had been taken, we would Le bound 
by the authority of the decisions nientióned 
above, but I:do not think that a different 
rule. hes ‘been: enunciated in any case 
decided by ane other Court. In Rancher- 
das v: 'Pestonjt;(10) the Notification seems 


io have provided only for “urgent” work 
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during the vacation and it was held that 
the filing of a plaint or the filing of an 
appeal could not be considered as work 
of àn urgent nature. 

‘Venkata Ramania v. Kherode Mull (8) 
and Ravaneswar Prasad Singh v. Bay 
‘Nath Ram Goenka "(ol afford us no 
assistance whatsoever, because the terms 
of the Notification have not been set out in 
the reports of the cases. 

There remains another objection to be 
dealt with. It has been argued that appli- 
cations for new trial are not explicitly 
mentioned in clause 5. But the words 
“ other papers " are comprehensive enough, 
although a more apt expression might 
have been used. It is not denied that 
clause 5 was always treated as applicable 
also to applications for new trial. I am 
of the opinion that this contention also 
must fail.. 


V. N. V. Appeal dismissed. 
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UPPER BURMA JUDICIAL COMMIS- 
; SIONER’S COURT. 
SECOND CIVIL APPEAI, NO. 171 OF 1921, 
January 3, 1922. 
Present -—Mr. Brown, J. C. 
MAUNG PO KAING AND OTHERS— 
DEFENDANTS—APPELLANTS 
| Versus 
MA TOK—PLAINTIFF—RESPONDENT. 

Civil Procedure Code ( Act V of "SA S. 105 (2) 
-e Remand— Appeal not preferred — Effect. 

If no appealis preferred from an order of remand 
the person aggrieved thereby is precluded not only 
from disputing its correctness thereafter under 
section r05 (2) of the Civil Procedure Code but 
also from disputing the correctness of the finding 
on which the order of remand is based, p. 893, 
col.2; p. 894, col.2.] ` 

Jammalamadaku | Subbalahshmamma v. Jam- 
mala Vanhkatarayadu, 2 Ind. Cas. 525; 32 M. 
318; 5 M. L. T. 75, relied on. 

Mr. R. K. Banerjee, for the Appellant. 

Mr. M. A. Mukerjee, ior the Respondent. 

JUDGMENT.—The respondent, Ma Tok, 
filed a suitin theTownship Court of Budalin 
to redeem a mortgage. The allegations set 
forth in her plaint were that the land in 
suit had been mortgaged for Rs. 105 by Ma 
Thet Pon: and her daughter in-law Ma Pwe, 
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both deceased, in the year 1246. The lagd 


passed by inheritance into the possession : 


of Maung Ya Kaing, the son-in-law of the 
original mortgagee. In the year 1912 the 
defendant, Maung Po Kàing, redeemed the 
Original mortgage. Maung Po Kaing had 
no tight to redeem the land, and plaintiff, 
therefore, sued for possession on payment 
of the amount he had paid for redemption. 
The contesting defendants did not admit 
the mortgage of 1246. They said that the 
land had b.en mortgaged by their ancestor, 
and was redeemed on tneir behalf in the 
year 1268. A number of issues were fram- 
ed by the Trial Court which proceeded to 
take evidence, and to hear the case on 
the merits. The judgment of that Court 
contained no specific fiading on any of the 
issties except the first. On that issue the 
Township Judge found that the original 
mortgage sted on was not proved, and 
dismissed the suit. 

Ma Tok then appealed to the Dis- 
trict Court. The Additional Judge of that 
Court disagreed with the Judge of the Trial 
Court, and found that the mortgage was 
proved. He held that’ two further issues 
Were necessary, and set aside the decree of 
the Trial Court, and remanded the case for 
a decision by that Court on the new issues 
framed, and ou the remaining issues which 
had not been decidedin the first instance. 

The Trial Court, after taking fresh evi- 
dence, again dismissed thesuit. "The appel- 
lant Ma Tok again appealed to the Dis- 
trict Court, and that Court set aside the 
decree of the Trial Court, and passed a 
decree in favour of the plaintiff. ` 

The present appellants, who were the 
first two defendants in the Trial Court, 
have appealed against the decree of the 
District Court. The Memorandum of Appeal 
attacks the finding in favour of the mort- 
gage , and the first question for decision is 
whetheritis open to thé appellants to raise 
this point at this stage of the proceedings. 
An appeal against the order of: remand 
by the District Court was 
the appellants under the provisions of 
O. XLIII, r. x (a), of the Code of Civil 
Procedure, but no appeal twas preferred. 
Under the provisions of clause (2) of section 
105 of the Code, the appellants are, there- 


‘fore, precluded from disputing the correct-. 


ness of the order of remand, The question 


open to 
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for decisionis, whether*they are also preclud- 
ed from disputing the correctness of the find- 
ing on which the order of remand was based. 
Clause (2) of section 105 was enacted for 
the first time in the Code of 1908 , and no 
judicial decision as to the exact meaning 
ofits terms has been brought to my notice. 
Under the Code of 1882 there was some con- 
flict of opinion as to whether the invalidity 
of an order of remand could be called into 
question in a subsequent appeal from the 
final order passed by the Trial Court after 
remand. In the case of Subba Sastri v. 
Balachandra Sastri (1)it was held that, when 
an Appellate Court had passed an order of 
remand which was lira vires, it was open 
to the aggrieved party to take the objection 
in subsequent appeal , and the case was re- 
manded for a further decision of the first 
appeal, The same view was taken in the 
case of Rameshur Singh v. Sheodin Singh 
(2. In the case of Savtiri v. Ramji 
(3) it was held that the point 
might be raised, but that the final 
Court of Appeal should not interfere un- 
lessinjustice had been done. In all these 
cases it was found, not that the Court of 
First Appeal had wrongly decided a prelim- 
inary point, but that that Court had had no 
power to remand because the finding of 
the Trial Court was not a finding on a pre- 
liminary point. 

In the case of Jammalamadaku Subba- 
lakshmamma v. Jammala Venkatarayadu 
(4) the original suit had been disposed of on 
a question of ves judicata. ‘The Appellate 
Court held that the principle of res judicata 
did notapply, and the matttr was remanded 
tothe Trial Court for -disposal on the 
merits. Noappeal was preferred from the 
order of remand, and it was held that the 
High Court had no power in second appeal 
from the final decision of the Trial Court 
to gointo the question whether the remand 
order was right. : 

It appears from these cases that a dis- 
tinction was drawn between casesin which 
the Appellate Court made an order of re- 
mand in circumstances which gave it no 


1) 18 M. 421 : 6 Ind. Dec. (N. 8.) 643. 
* (2) 12 A. 510 ;j1A. W. N. (x8go) x88 ; 6 Ind, Dec, 
(N. S.) 1069 (F. B.) . 
(3 14 B. 232; 7 Ind. Dec. (N. 8.) 613. 
4)? Ind. Cas. 525 | 3a M, 3585 5 Mi En Ty yg: 


INDIAN GASES: . 


[1922 


jurisdiction to do so, and casesin whjch the 
excercise of the power oferemand was per- 
fectly regular, but the finding on which the 

remand order was based was attacked. Pre- 
sumably, the Legislature had in mind these 
earlier decisions when enacting clause (2) 

of section 105. "That section very definitely 
precludes the questioning of the correctness 
of the order of remand at a later stageif the 
right of appeal therefrom is not exercised. 
It is somewhat difficultto say in which cate- 
gory the order of remandin this case should 
be placed. The case had, as a matter of 
fact, been fully heard by the Trial Court, 
and it seems to me at least open to doubt 
whether the District Court was tight in 
dealing with the case under the provisions 
ofr. 23 of O. XLI. But whetherit was right 
or wrong, and whether under the law asit 
existed before 1908, that is a matter 

which couid be raised at this stage , it seems 

to me clear that the correctness of the order 

cannot now be questioned under the provi- 
sions of section ro5. It further appears 

to' me that, if the correctness of the order 

cannot be questioned, the correctness of 
ths finding on which it was based cannot 
be questioned. That was the view of the 
law under the Code of 1882 taken in Jamma- 
lamadak. Subbalakshmamma’s case (4).. 
The change in the law effected by the Code 

of 1908 certainly did not render its provi- 
sions less stringent in that respect. And 
if the finding in favour of the mortgage 
in this case be attacked, the correctness o 

the order of remand must also be attacked. 
Unless the District Court had found the 
mortgage proved,it obviously could not , 
have made the order of remand. The 


correctness of the remand order is 
based entirely on the correctness of 
the finding as to the mortgage. The 


former cannot possibly be correct and 
the latterincorrect. It was open to the 
appellants to attack the remand order, and 
the finding as to the mortgage, on appeal 
from that remand order. They did not do 
so, and, in myJopiniou, they are precluded 
by the provisions of section 105 from attack- 
ing the correctness of the finding as to the 
mortgage now. The mortgage must, there- 
before, be held to be proved so far as this 
appeal is concerned. 

N. K. Order ascordingly. 
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MOYDHANNESSA TIBI V. SATIS CHANDRA GIRI. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1853 OF 1920. 

June 16, 1922. 
Present:—-Justice Sir Asutosh Mookeriee, 
, Kt.,and Mr. Justice Chotzner. 
MOYDHANNESSA BIBI AND ANOTHER 
—PLAINTIEF3—AÀPPELLANTS 
YESUS 
SATIS CHANDRA GIRI AND ANOTHER 
—DEFENDANTS—RESPONDENTS. 

Bengal Tenancy Act( V III of 1885), s. 109 C, 
scope of— Agreement for enhancement of vent in 
contravention of Act—Revenue Officer, duty of. 


In every case, where the provisions of section 
zog C of the Bengal Tenancy Act are invoked, 
there should be a strict compliance with its require- 
ments. The Settlement Officer has to determine, 
in the first place, whether the terms of the agree- 
ment are really such that if they were embodiedin 
a contract, they would not be enforced under the 
Act. Ifthe conclusion is in the affirmative, he is to 
satisfy himself that the rent agreed upon is fair 
andequitable. It is only inthe event of his being 
so satisfied, but not otherwise, that he can 
settle such rent as fair and equitable rent. [p. 
896, col. 1.] 

A Revenue Officer specially empowered under 
section rog C of the Bengal Tenancy Act gave 
effect to an agreement between a landlord and 
his tenant for enhancement of rent though the 
terms of the agreement contravened the provisions 
of the Act, His order wasin these terms; ‘The 
tenant agrees, ‘Though the increaseis rather large 
the attesed compromised rent may be settled as 
fair and equitable,” ` 

Held, that section 109 C of the Bengal 
Tenancy Act did not contemplate settlement of 
fair and equitable rent on the basis of such an 
ambiguous order and in accordance with a 
contract which contravened the provisions of the 
Bengal Tenancy Act. [p. 896, col. 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Hughly, dated the 8th April 
1920, reversing that of the Munsif, Seram- 
pore, dated the 29th May 1915. 


Babus Sib Chandra Palit and Mani Lal 
Bhattacharjee, for the Appellants. 

Babu Asila Ranjan Ghovsz, for the Re- 
spondents. 


JUDGMENT. 

Mookerjee, J.—This is an appeal by 
the plaintiffs in a suit for:a declaration 
that a solenama entered into between the 
second plaintiff and the defendant, and 
the decree for rent based thereon, were 
fraudulent and illegal. The defendant 
claimed rent at the rate of Rs. 40-13 which 


+ 


was entered in a petition of compromises 
and which was filed before the Revenue 
Officer on the ist March 1910. ‘The plaintiffs 
contended that the rent was payable at 
the rate of Rs. 28 which is entered as the 
fair and equitable rent in the finally pub- 
lished Record of Rights. The Court of 
first instance decided in favour of the 
plaintiffs. The lower Appellate Court revers- 
ed that decision. On second appeal to 
this Court the case was remanded for further 
consideration. After remand, the Subordi- 
nate Judge has adhered to his previous 
decision. We have consequently to consider 
Whether the rent is payable at the rate 
of Rs. 40-13, as claimed by the defendant, 
or at the rate of Rs. 28, as claimed by the 
plaintiff. 

The case for the defendant is, that this 
compromise cannot be impeached, as it 
was considered by a Revenue Officer es- 
pecially empowered under secton Togo C, 
Bengal Tenancy Act, who was satisfied 
that the rent agreed upon was fair and 
equitable. If the defendant is able to es- 
tablish this allegation, he is entitled. to 
succeed. But this raises a question of the 
true scope and import of sections 109 B 
and 109 C of the Bengal Tenancy Act. 

Itis well-known that before these sections 
were enacted, it had been ruled in Seo 
Sahoy v. Ram Rashia Roy (x) and Nath 
Singh v. Damri Singh (2); which were applied 
in Kedar Nath Hazra v. Manindra Chandra 
Nandi (3) and Bata Mandal v. Manindra 
Chandra Nandi (4) that an agree- 
ment for variation of rent might be held 
valid, even though if was in contravention 
of the provisions of section 29, Bengal Tenan- 
cy Act, if it was established that such ugree- 
ment was for the purpose of settlement of 
some bona fide dispute. This allowed the 
landlord to evade the provisions of section 29, 
Bengal Tenancy Act. The result was that 
sections 100 B and 109 C were introduced 
into the Bengal Tenancy Act. 

Section 109 B empowers the Revente 
Officer to test the agreement or com- 


€ 
8 C. 333; 9 Ind. Dec. (N. S.) 225. 
8 


I 
.(2 . 90. 
3) 5 Ind. Cas. 309; 11 C. L. J. 106. 
4) 25 Ind. Cas, 829; 21 C. L. jJ. 3251 19 C. W.N, 
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promise. made or entered into by every 
landlord and his tenant, and he .is 
enjoined not to give effect to any agree- 
ment. or compromise, the terms of 
which, if they were embodied in a con- 
tract, could not be enforced under the Act. 
He is.further empowered to hold an enquiry, 
whether the effect of the new agreement 
or compromise would be toenhance the rent 
in a manner or to an extent not allowéd 
by section 29 in the case of a contract.. ` As a 
set off against this provision,section rogC 
was introduced, and a Revenüe Officer, 
especially empowered iu this behalf, was 
authorised to settle rents on agreement, 
if he- was satisfied that the rent agreed upon 
was-fair and equitable, even if such rent 
might be in contravention of section.29, 
Bengal Tenancy Act. 


It is consequently necessáry that, in 
every case, where the provisions of section 


tog Care invoked, there should be a strict 


compliance with its requirements. That 
section provides as follows `. ‘‘ Notwith- 


standing anything contained in section 109B 


if, in any case while the record is being 
prepared, the landlord andtenant agree as to 
the rent which shall be recorded as payable 


for the tentire or. holding, a Revenue Officer. 


especially empowered in this behalf by the 


Local. Government, may, if. he is. satisfied ` 


that the rent agreed upon is fair and equitable, 
but.not otherwise, settle. such rent as a 
fair and equitable rent, although the terms 
of the agreement are such that, if they were 
embodied. in a.contract, they could not 


be enforced under this Ac$.'" Consequently, ' 


the. Settlement: Officer has: to determine, 
in the fimt place, whether the terms of the 
agreement.are really stich that if they were 
embodied in a contract, they..would not 
be enforced under this Act. If the con- 


clusion is in the affirmative, he is to satisfy 


himself that the rent agreed upon. is fair 


and equitable. ‘It is only in the event ` 
of his being so satisfied, but not otherwise, . 
that he can settl: such rent as fair and. . 


equitable rent. l 
In the case before us the Revenue Officer 
did not comply with-the requirements-.of 


section 109 C. His order is in thse: ternis: 
“Tho tenant agrees, ` Though ‘the increase : 
is rather large, the “attested “compromised: 
rept may be settled as faiz and equitable s ` 


INDIAN CASES; 
 MOYDHANNESSA BIBI f, SATIS CHANDRA GIRI. | , 


(1022... 


Section r09.C does not contemplate settle- 
ment of fair aud equitable rent on Ce basis 
ofsuch an ambiguous order and in accordance 
with a contract which contravenes the pro- 
visious. of the Bengal Tenancy Act. There. 
is the further significant fact that. effect’ 
was not given to this order, and when.the... 
record was finally published, an entry was 
made therein that fair and equitable rent 
was Rs. 28 and not Rs. 40-13. The defend-. .. 
ant has put forward the theory that this 
was.due to inadvertence.on.the part of some 
officer in the Revenue: Departments Theig... 
is no foundation for -this. contentionicfor-s 
although the case was remanded and an 
opportunity was' given to the. defendant . 
to adduce evidence, he has not availed hits. 
Self of this opportunity. On the ‘tecordyec: 
as 1t/stands, it is impossible for us.to-hold 2i 
that ‘the “agreement which was in. contras~ 
vention. of section 29, Bengal Tenancy. Act, a 
was.accepted by. the Revenue-.Officer:under -> 
section:109 C because he. was satisfied ‘that: 
the rent agreed upon was fair and'equitable. "7 
In these circumstances, we must ‘hold "that. 
the -defendant is.not entitled to 'claimvrent | 
on-the basis.of-the compromise; - 
The fesultis,'that this appeal is allowed — 
the -decree of the -Subordinate Judge set. 
aside 'and«the suit decreed on thes basis tes 
that rentis “payable tat. the-rate of RS, 38,2 
The” "plaintiffs-appellants àre.-entitled- to i 
their costs.in all the.Courts...  .—  - 


f 


Apbêal-allowed as: 
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NSA PO THEIN V, MA ME SAN. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Civi, APPEAT, No. 53: OF 1921. 
February 3, 1922. 
Present :— Mr, Saunders, A. J. C. 
NGA PO THEIN—APpPELLANT 
YENSUS 
MA ME SAN AND ANOTHER— 
l RESPONDENTS. 
Jurisdiction—--Civi? and Criminal Couris— 
Maintenance, order undey Criminal Procedure Code 


— Civil Court's jurisdiction to entertain declaratory 
susi-~Procedure. 


Aun order by a Magistrate for the payment of main- 
tenance to a child under the Criminal Procedure 
Code has not the effect of depriving the Civil 
Courts of jurisdiction to entertain a suit claim- 
ing a declaration that the child directed to 
be maintained was not begotten of the 
plaintiff, [p. 897, col. 2.) 


Although in such a case the Civil Court has 
no jurisdiction to cancel the order for main- 
tenance, or to issue an injunction against the 
Criminal Court, there is nothing to prevent the 
person, if he obtains the declaration, from 
appiying, to the Criminal Court under section 489 

the Criminal Procedure Code, or otherwise, for 
an order to stay the payment of maintenance, 
[p. 898, col. 1.] 


Second Appeal. 
Mr. Dutt, fot the Appellant. 
Mr. A. C. Mukerjee, for the Respondents. 


JUDGMENT.--The plaint in this case 
stated that the plaintiff had been required 
to pay maintenance for the second defend- 
ant as child of the first defendant. It d.- 
nied that he was the father of the second 
defendant and sought for a decree declaring 
that no maintenance was payable for the 
second defendant by the plaintiff. The 
defence was that the plaintiff was the father 
of the second defendant and it was also urged 
that the suit was not maintainable. The 
issues framed were:—Is the suit maintain- 
able, and, should the plaintiff pay mainten- 
ance of the second defendant? The first 
Court gave the plaintiff a decree declaring 
that no maintenance was payable on account 
of the second defendant. "This decree was 
reversed in appeal and the plaintiff now 
comes to this Court in second appeal under 
section I3 of the Upper Burma Civil Courts 
Regulation. The decree of the lower Appel- 
late Court is supported in this Court by the 
defendants-respondents on the ground that 
‘the suit was not maintainabie. The cose of 
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Subhudra v. Basdeo Dube (x) was very similar ' 

to the present case. The mother of the child ` 

had obtained an order from the Criminal ` 
Courts directing the plaintiffto pay maintén- - 
ance of the child. Thereupon the plaintiff 
brought a suit in the Civil Court and 

prayed, among other things, for a decla- 

ration that the child born of the woman 
was not begotten ofthe plaintiff and that 
the mother of the child had no tight of main- 

tenance. The Court dpparently held that 
the plaintiff was seeking to set aside 

the maintenance order passed by the Ma- ' 
gistrate and the felief asked for was a relief 
which a Civil Court cou'd not grant; and a 
Calcutta case was quoted with approval in 
which it was held that “the dectee of a Civil 
Court cannot affect the order of the Magis- 
trate, even if the Civil Court had jurisdiction, : 
which it has not, to make a declaratory 
order as to the paternity of th: child in 
question." In that case no reasons are 
given for that decision, Butit was explained l 
in the case of DerajeMalinga Naika v Marati ` 
Kaveri (2) that the Judges treated the suit 
as one in which the plaintif sought to have 
the maintenance order set aside ; and it was 
explained by a Bench of the Madras High 
Court that a Magistrate’s order for mainten- 
ance did not take away the jurisdiction-of ` 
the Civil Courts, and thefe was no ground for ' 


. holding that, a suit claiming a declaration ' 


that a person who had been required to 
maintain his son by the Criminal Court - 
was not the father of the son was not main- 
tainable. In the case of Mahomed Alid 
Ah Kumar Kadar v. Ludden Sahtba (3) 
in which a Muhammadan had been ofdefed : 
by the Magistrate to pay maintenance to ` 
his wife, th Court granted a decree declar- ` 
ing that the relationship of husband and 
wife had ceased to exist and it was pointed 
out that, although the Court could not grant 
an injunction Testtaining the Magistrate 
from enforcing the order for maintenance 
the plaintiff wasentitled to ask the Magis- 
ttate to abstain from giving further effect 
to his order in view of the finding of th: Civil ` 
Court. It appears to me that the view of ` 


(1) 18 A. 29; A. W. N. (1895) 147; 8 Ind. Dec. 
(N. 8.) 724. 
(2) 30 M. 400; 2 M. 1 T. 8 
a 14 C. 276; rr Ind. Tor 296; 7 Ind. Dec, 
(N. S.) 183. 
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the: “Jaw. - vexpressed i: vin these Madras. not appear. to be any: suggestion i in. the evi-i 
and,.:Calcutta:;cases.4s sundoubtedly correct, -dence of the plaintiff's witnesses. that the 
and.thatathe jurisdiction of the Civil Courts first: defendant was e woman.of loose chafe. 
to. gtant:a:declaratory :decree ‘cannot ; be acter. "Three witnesses were cafled to prove 
affécted-iby the: provisions of the Criminal that when Aung Nyun took Het to: his: house 
Procedure. Code relating to the maintenance Aung Nyun's sister objected and. she was 
of wives, and. children.: The.Civil Courts no sent away, and another witness was called 
doubtihave no: -jurisdiction to cancel an:.to say that about4; 5 or6 yearsago she saw 
otdet fon maintenance:or.to:grant an.in- Aung Nyun visit the first defendant. It 
junction: against a Criminal Court, but there .appears to me that this: evidence entirely., 
is no,feason why, th? Civil Coutts having .. fails to prove that the plaintiff was not the 
issttediaa -declatation;..the . patty. who has -father of the child. It appears to me: pros ue 
obtained 3t sliould; not-app'y.:to the Crimi- :bable that Aung Nyun is not speaking the 
nal Court; andati the provisions: of section - truth. His conduct was extremely: -callous,?: 
489 of: ¢he:Criminal: Rrocedute Code or other- He dots not say that he was the father ; 0f. 
wise „for an ‘order to.stay the payment of. the child or.that he:was prepared ito- maintain: 
maintenance Although thehprayerein then. the child and even if it be-assumed that their 
plaint-in the present case was ambiguous: ; plaintiff's witnesses established "a" Prima ri 
and the.isste:and:finding:of the Trial Court -facie case, it was clearly of the^very weak-- 
wereconfined to the question: raised by the . est The -first:.d¢fendant wint into. the ‘box. . 
CES think aes Gan be no dowbt-t that: and explained. "under what eae E 


irm 


of- the: qbus SE Court. did "not: docs „ant Ee her and so. “did Manne’ 
and, ‘the. question::now. is, which, of. these ..Pauk Lu, a man. of 58, d, neighbour. of the- 
viewsewas correct, «The burden of- roof. first defendant, but. not related to her and 
was, in: thefirst instance, uponthe-plaintiff,. not shown to be in any way biassed. It 
since his suitswas bound.to fail if he did not seems to me improbable. that the c -efence 
makc-outa.proma facie case.: He wentinto . evidenc: was untrue, or that if it had. ‘been. - 
the boxiand:examined. himself as a witness’ untrue , the plaintiff could nct have contra.. 
and swote.he:did not have any intercourse. dicted it. The first defendant wasa, Sek r 
with the;mọther of:the child and had never woman and jt was explained that she was: 
acknowledgedi.the ‘child.as hiss The other prevailed upon rather unwillingly.to consent. 
witnessesu.were, .called:,to.-:prove.that:one; to cohabit with the, plaintif.. on . the; 
Aung Nyunjyhad ;.cohabited with the mothet..; understanding that: he would. provide. for... 
at.aboutithe time when» the child. might, her, and that he-did so atleastuntilthe child : 
have i*beenz;eonceived;-»'This man Aung... was born, putting up a hut for her to live in. 
Nyun wasiexamined;:'as., a .witness. He and itis difficult to believe that if, this evi~» 
was: Hetz, wi$ness:sin . Ehe :. criminal . de&ce was untrue, witnesses would. not: hava + T 
proceedings and -the plaintiff... account. , been forthcoming to support .the. plaintiff j 
ed fot thisifact by saying: -that he. was notin .and show that it was untrue. I think there .. 
the village. at the time when th: -criminal is no doubt that the Judge, of the. lower.. 
enquizy. wası-held, Aung Nyun’s evidence Appellate Court has arrived at a catrect :, 
was, Very. unsatisfactory. ‘He said he visit-* conclusion and the appeal must be dismissed... 
ed: the fitit. defendant as äs wife for about with costs.. 

two. months,; He:once took het to his house. . 

and his elder sister refused to have herin the W.C. A. & N. H. Apteal dismissed. . 
house. s Be, therefore, got, Ko Ni to. take Ge l 
her away. After that he did not visit ber. 

He went away from the village; and» she 

gave-birth to dichild.. He cannot say. who 

was the IRAE of the child, "Theie: does 
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ROSHAN LAT, 0. BRURI SINGH. 
ALLAHABAD HIGH-COURT.'* ’ 


SECOND-CIVIL Apprat, No. 1915 oF 1920. 


* © June 8, 1922. - 
Preseni?:-—Mr:Justice Gdkul Prasad: 
Seth ROSHAN T,AL—DEFENDANT 

—APPELLANY ! 
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The: defendant -Noto 1,- the -contesting 
mortgagee, comes:here imnsecond appeal. 
When -the: appeal: came’ up for: admission 
before my learned: brother.-Tudball, J., it 
was represented to him that the passing of a 
final decreéas.contemplatedcby: CO. XXXIV, 


f 


00  -ersus r. 8 was a necessity and it was stated to 
BHURISINGHAND.oTHERS—PLAIw"zEES. him that some-twenty-years.ago-there was 
“RESPONDENTS. - a decision by'this Court im favour. of this 

Civil Procedure:..Code (Act. V ' of 1908), View. "I "have; asked. the learned, Vakil- 


O. XXXIV, v. 8—~Morigage—Redemption,.suit for 
—-Morigage-money deposited in. ;Court—-Final- decree 
— Preliminary . decree, whether necessary. 

Where’a-mortgagor ‘brings a suit for redemption 
and „deposits. in . Court the amount due on ‘the 
mortgage, the Court. may. at once pass o final: 


decree, instead, of prolonging the. proceedings by: 


passing: first-a preliminary.decree, to be followed 
latér on by a final decree, provided that nó injustice 
is done: to ;the mortgagee. 

Second „appeal. from the. Additional Sub- 
ordinate Judge, Aligarh, dated. the 8th July. 
1920. ^ 

Mr. G.. Ágarwala;«for:the Appellant. «u 

Mr. JC. R. Dand;.for:the Respdndents.. .. 

JUDGMENT.—The only. pointiraised.in 
this.appeal-is.a purely: technical one. 
plaintiff-respondent:: brought a suit for res 
demption of a mortgage and. under the provi- 
sions of section 83 of the. Transfer of .Prop- 
erty, Act, he actually deposited in Court the 


amount due; on. the morteage; ..The mort- 


gagees, refused -to accept. the amount. so 


deposited. in -satisfaction . of- their - claim. 


The;plaintif: who has.stcceeded.to the. rights 
of the ‘mortgagor then. brought: the present 
suit, for redemption. The defendants: are 


the . isticcessors-in-interest, of. the: original: 
mortgagees and. the defendant.No. r con-, 


testedothe claim. ‘by. denying the existence. 
of the: mortgage set up by the plaintiff, 


#Tha Gourt. of first instance came: to the: 


conclusion that-the -mortgage set up by 
the; plaintiff. had been proved, and that 
the..deposit made, be the plaintiff in the 
proceedings uuder section 83 of the Transfer 
of Property .Act was sufficient. Under 


the -circumstances, it did not consider, it, 


necessary..to prolong the. proceedings by. 


passing first a preliminary decree for, zt. 


demption, to be followed later on: by a 
final decree for redemption, batithe decree 
if passed was a final decree, the defendant 
No. I being directed to realise the money 


already deposited in Conrt,by the plain- 
tiff for payment to the ‘mortgagee, .. This 


Gecree was affirmed ou appeal.: . 


+ 


The: 


‘for the appellant to give me the reference. 
* to that ease but, he has not. been able to 
supply.,the . necessary reference. , So. far, 
as themerits:of the case go, there are-mone. - . 
. The:concurrent findings of fact necessitated ..: 
a decree for. redemption: in favour 'of tbe. 
plaintiff. After considering the. provisions.. 
‘of rr, 7, 8 and o I infer that there might 
be cases, in which, when the: Court. finds 
that the mortgagee-has been paid, a,decree .. 
for :redemption, can. beripdssed at vance. « 
: No-infystice has been done,to the-defendant, >. 
who could “have ‘succeeded only wit «the 
ground which he took, namely, that. there 
Was, .n0:such. mottgage ap was, put. forward 
by the. plaintiff. | This :appeal, which has 
been, preferred.1s purelv.a'"matter.of form, 
. Even.if. a; preliminary, decree- were passed)... 
and, folicwed; by a final decree:-the result .. 
would:be only, aprolongation of the proceeds . 
“ings withoutiany..géod being done to either ,- 
. party, except:that by- this delay :what the... 
,mortgagee really. wants; is a longer period: 
of possession overthe: properiy,.forgetting » 
that. the. mortgagor.-having already de-z, 
; posited, the ‘money in Court he may,.have ' 
a claim, for mesne profits:for-being kept.-. 
„out of possession wrongfully. by: the -mort- .: 
egagee;.In my opinion, the, prolongation- ; 
,of this procecdin#is:neither-in.the interest, , 
. of the plaintiff -mortgagor.nor;thedefendant-. i 
mortgagee: I, therefore,. dismise-this--ap- . 
‘peal. with.costs. 
N.K. 


Appeal dismissed... 


"RT. 
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MAUNG KUN V, MA NAN. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. ` 
. Civi REVISION:NO. 30 OF I92I. 
February I, 1922. 
Present:—Mr. Brown, J.C. 
MAUNG KUN—APPELLANT 
VEVSUS 
MA NAN—REsSPONDENT. 

Civil Procedure Code ( Act V of 1908), O. XX 1, 
e, 90— Execution sale— Irregularities 4n conducting 
and proclaiminge sale—Sale, setting aside of— 
Swanger, vight of. 

A sale in execution of a decree cannot be set 
aside on proof of mere irregularities in conducting 
or proclaiming the sale. In order to set aside a sale 
under r. 90, O. XXI, ofthe Civil Procedure Code, 
the Court must be satisfied, upon facts proved, that 
the applicant has sustained substantial injury by 
reason of such irregularities or fraud. 


A person who claims a title to property sold in 
execution of a decree, but whois not a party to 
the decree, is not a person whose interests are pre- 
judicially affected by the sale, so as to entitle him 
to apply under r. oo, O. XXI of the Civil 
Procedure Code to have the sale set aside. ° 


Civil Revision. 

Mr. J. C. Chatterjee, for the Appellant. 

Mr. S. Mukerjee, for the Respondent. 

JUDGMENT.—The applicant, in exe- 
cution of a decree against two persons, 
Maung Gyi and Ma Ke Thwe, attached and 
sold certain property, and himself bought 
the property at the anuction-sale, After 
the sale had taken place an application was 
filed by the respondent, to have the sale 
set aside under the provisions of r. go of 
©. XXI of the Code of Civil Procedure. 
The respondent , Ma Nan, alleged that the 
properties in question did not belong to the 
judgment-debtors, but to herself; and 
that there were various irregularities in 
conducting and proclaiming’ the sale. The 
Trial Court found these irregularities prov- 
ed, and set®aside the sale. Both the Trial 
Court and the District Court, to which an 
appeal was preferred, appear to have over- 
looked the proviso to r. 90 which lays 
down that no sale shall be set aside unless 
upon the facts proved the Court is satisfied 
that the applicant has sustained  sub- 
stantial injury by reason of such irregu- 
larity or fraud. There is no finding- that 
such substantial injury has been caused, 
and for this reason alone I think it would 
be necessary to interfere with the 
otders passed by the lower Courts. But 
another point appears to have been 
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- whose property has 
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overlooked which goes to the very root of 
the whole matter. The only persons entitled ` 
to apply under the provisions of r. 90 

are the decree-holder, any person entitled to 

share in a rateable distribution of the assets, 

orany person whose interests are prejudicial-. 
ly affected by the sale. Ma Nan does not 
belong to either of the first two classes. 

It appears to have been assumed by the 

lower Courts that she belonged.to the third. 

But I am unable to see how she does. She 

was not a judgment-debtor in the case, and 

her interests were not, therefore,in any way 
affected by the sale. It should not be ne- 

cessary to point out—though I am afraid 

itis a fact which is frequently  over- 

looked by the parties, and some times 
Iam afraid by the Courtsin this country 
—that all that is sold at an auction- 

sale in execution of a decree is the right 
and interest of the judgment-debtor in the 

property. If the property belonged to Ma 

Nan in whole or in part before the sale, then 

it still belonged to herin whole or in part 

after the sale. The salein no way affected 

herinterestin the property. 

The section corfesponding to rule 9o 
under the Code of 1882 wassection att. 
Under that section it was held by a Full 
Bench of the Calcutta High Court in the case 
of Asmutunnissa Begum v. Ashruff Air 
that a person claiming property that had 
been sold by title paramount to that of the 
judgment-debtor could not apply to. have 
the sale set aside. The same view was 
taken by the High Court of Bombay in the 
case of Ramchandra Dhondo v. Rakhmabai 
(2). Under the Code of 1882 the persons 
entitled to apply were the decree-holder 
and any person whose property had been 
sold. In substituting for “any person, 
been sold” the 
words ‘‘ any person whose interests are 
affected by the sale,” the Legislature 
‘would appear to have intended 
to make it clearer that the view taken of 
the law by the High Courts of Calcutta and 
Bombay was correct. It might have been 
held under the old Code that, according to 
her own story, MaNan's property has 


(1) 15 C. 488; 13 Ind. Jur. 54; 7 Ind. Dec. (N. S.) 
909 (F. B.). 
(2) 23 B. 4501 12 Ind. Dec. (N.8.):298. 
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been sold. It cannot now be held that-her 

interests have.been affected by the sale. 

I am of opinion that the applicant, Ma 
Nan, was not entitled to make an’ applica- 
tion under the provisions of 1. 9o of O. 

. XXI. This point does not really appear to 
have been considered by. the lower Courts. 
. It does not appear to me that the Courts 
below have failed to apply their minds to 
the real points at issue, and that they 
have been guilty of a material irregularity 
which does justify this Court in interfering 
‘in revision. : ; 

I set aside the orders of the lower Courts, 
and direct that the application of Ma Nan 
be dismissed. Costs in this Court and in 
the District Court will be borne by the res- 
pondent, Ma Nan. 


aw CG A. Orders -set aside. 


‘LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No, 60 OF 1920. 
May 20, 1920. 
Present -—Mr. Justice Broadway and Mr. 
Justice Wilberforce. i 





CHELA RAM—DEFENDANT—APPELLANT 
VEYSUS 
MEHR CHAND AND ANOTHER— PLAINTIFFS 
—- RESPONDENTS. á 


Punjab' Pre-emption Act (Punjab Act I of 1913), 
s. 16—Pre-emption—Shop and adjoining --house— 
Gommon wall— Right, existence of. 

Where the rafters and beams of a shop 
and adjoining house rest upon a common wall, 
the owner of the former has'a right of pre-emption 

* over:a sale of the latter. , 

Letters Patent Appeal against the decree 
of Mr. Justice Abdul Raoof, dated the roth 
February 1920, in Civil Appeal No. 1815- 0f 

I9IQ. 
» . Lala Moo! Chand, R.S., and Lala Kahan 
€ hand,for the Appellant. 

Bakhshi Tek Chand, 

spondents. 
JUDGMENT.—In this case plaintiff is 
the owner of a shop adjoining a house which 
has been sold and has, he alleges, -a right 
_ of pre-emption over the house sold on the 
ground that the rafters and beams of tbe 
house and the shop-rest upon a common 
wall. The first.Court decreed the plaintiff's 


for the Re- 
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Claim and its decision was upheld by the 
District Judge. On second appeal a Single 
Judge of this Court, Raoof, J., upheid the 
deciston of the District Judge and we have 
before us a second appeal under the Letters 
Patent. The point argued before ms is 
that the intervening wall being joint, there 
is inlaw no right of easement between the 
owners who are joint owners of the property 
and that no such property is servient or 
dominant to the other: With this proposi- 
tion of law.we are in full agreement but we 
do not think that it applies to the present 
case as the plaintiff’s suit appears to be 
based upon the alleged existence of a com- 
mon and not a joint wall. It is true that 
the lower Courts referred promiscuously 
to the wall asioint or common—in fact, 
the learned Munsif who inspected the wall 
from his own observation held it.to be 
joint while it is obvious that the Munsif's 


-own observation could- only tell him that 


it was a common or party-wall| Mr. Mooi 
Chand for the appellant contended that the 
wall was clearly joint as was shown by a 
reference to this effect in a sale-deed of the 
house in 1927. It may be.noted that the 
wallin question partly separates the shop 
upon the ownership of which plaintiff 
Bases his rights and partly the same house 
from the shop of one Dauita. At the time 
of the sale of 1917 the firet shop and the house 
belonged to the same owner and in the sale- 
deed the wali which constituted the northern 
boundary was referred to as a joint wall, 
This reference, however, is clearly confined 
to the wall between the house and Daulta’s 
shop. It obviously could not refer, from the 
context or otherwise; to the wall between 
the present plaintiff’s shop and the house 
in dispute, as both the shop and the house 
belonging to one person the wall between 
them belonged to him and was not joint, 
Furthermore, there was no condition in the 
sale-deed that this wall ‘should remain 
joint. The shop and the house now belong- 
ing to different owners the wall is clearly 
a party-wall, and this being the case, the 
judgment under appeal, being based as 
itis upon the principles of section 13 of the 
Indian Easements.Act,.is clearly correct 
and in fact this point was not seriously 
contested by Mr. Mool Chand, whose argu- 
ments were based merely upon the supposi-e 


‘tion that-the intervening well was joint, 


- 


A 


DÉI eoe m o a i 
902 . INDIAN CAS SES, : |^ * .v[xge2 
MAUNG PO GYAW V. MAUNG £O, gen 7 2 


We; therefore, ‘agree Nvith “the ded Cision ~ ‘defendants, it cahnot T Said that they are 
; qt -Raoof, F., aird dismiss the appeal with rot reliable They ere rot; in euy way, 


costa, > uM" | depehGehts of thé desendatits. “They were 
W C. A. | "cA bbeal dismissed. 7 "Xespectable traders, and they ned dealings 
SC “in the crdinary ‘coutse df business! with 

Bi“ asain eme ' the- déféndonts, end they”: naturally: owed, 


>the money. ’ To say “that because you, 

“in” the ordinary~ course cf business, ‘owe 

a ^ th ney ti aicertain person’ yeushould rct be 
; . - “belies ved when you'speak-in favour of tiat 
EE "AL np TD "person; is too absurd. 
Set, Ee SC E | Next, the Idarned; Judge said that these ` 
Of 1921. witnesses could not definitely say that the 

- July 17, 1922. SS ámount was Rs. TI; 256. They Simply said 

-Presen o ` AC justice: ‘Maung Kin. | that it “was over Rs. ` I,000. If they'bad 
MAUNG POĠYAW— See sn oe stated it ıs be Rs.1,256 I we uld have some 
ne eee ^ ‘doubt as to their veracity.’ It was really 

not their business to ‘tote dawn’ the! exact 


MAUNG SO—RXESPONDENT.: S be b | 
Witness: Indebtedness of witness, whethey affects aiount'and there wes no reeson for them 


veracity of Ais statement—Falsus In. ong falsus to believe that they would have to give 


in omnibus, applicability of. evidence afterwerds. Iam bound to des- . 
= ‘To say that! merely’ because’a person? “ih -the cribe this as an uncalled for comment. 
ordinary course'of business owes money to another, Then th d id that the first d 

"he: should not be believed when hè makes a state- en e Ju ge sal a e S E: 

‘ment in favour of the latter, is too absurd. fendant, who was elleged to have paid 


` Falsus in who, falsus: in omnibus: (false i in one the money, should kave taken ‘a receipt. 
| part, false in” whole) isa maxim of. ancient origin, The defendant should havei taken a receipt, 


and Ig na Janger OP roa t Meeter of course; but itis not usual for the average 
. Second, Appeal. Burman to take receipts. “When the learned 
Mr. Barnabas, for the Appellent. . Judge has another case‘like this, and he 
Mr... Doctor, for the. Respondent. wishes to make much of the absence of a 


~- JUDGMENT. "This was-a suit for the  Teceipt, he ought to show in:bis! judgment, 
value of goods sold and deliyered. at that particular place where he deals 
|. The defence wasa plea of discharge. with the case, how many: cases “he ‘has 
Their case. is that) the ` plaintiff's. son» Come across. during the- course of his career, 
` with a sérvant of his, weht to demand pay- “where! a: Burman: takes- a receipt: from 
“ment of the money due,.and that the first another. 
" defendant, the second being his wife, paid. He then "5065. on" to'icófument'"on Ex- 
A^ theamount in the bazaar at Einme. : hibit 2: Thisis a letter from.the plairtiff to 
He caled, three witn&sses, wh. were all~ ‘first: defendant, a king Zon, payment ` by 
respectable. These three people ı wed the bearer. Instead of taking a receipt” tHe 
 defendaht’s money, in respect of goods'they frst defendant made a note on the back 
-had bought from them and es the defendant “of the decilmestt-that’he paid’ Rs. 1,250-in 
Lad to. pay the plaintiff, these three were all. There is a -differencé ` between the 
asked tu’ pay. up their. debts, and they say, amount mentioned in Exhibit 2 as having 


they did, and the total amount paid by the `` Deen | paid and that. sworn tò as having 
three came.to Rs. 1,150. been paid. The difference is of Rs: 6. As 


What nad to. be. paid. to íhe pleintif “regards that, I think, the äefendants; ‘must 
bs the- defendant. Was Rs. 1,256,'2nd the have written the memo sometime’ after 
defendant made up. the, amount with ‘his ~ thé event, or-probably when he was thredten- 
own inoney; I can see. “nothing; Wrong in ed with'a suit. e Of course, {ts not -quite 
the evidence of any of these three witnéssés. ^ right to do a thing like that, but the de- 
and I cannot’ understand "why: the Tua] fendant’s conduct does: not. ‘Prejudice his 
Court. refused. to believé these witnesses. defence. 

"The'reasons given by it érè uot sufficient. ‘It used to be aigued thet wen a man 
Because "these witnesses Were indebted to the ^did à thing like that, the" ‘whole of' hig 


H 
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evidence should -not be -believed: This is 
‘net the way to look at- evidence in- cases 
“in this: country. 
3" Pálsus- Am Ano falsus in-omnibus— false 
‘simone part, false in the whole” is a maxim 
> of ancient (rigin; but itis no longer obeyed 
^ to the letter. | 
‘ Itis for tne Court'to-sift the evidence 
. -and Separate the chaff from the giain, if it 
“15. possible to do so; and tc show. which 
:"' portion. of it is truetand! which portion is 
false, and whether: tlie:true. portion. under 
' "£hecircumstances should'berelied or nct. 
In my judgment, the lower. Appellate 
t *Court. was right and the Trial Court wrong. 
( UDhiseppealis disrrissed-with costs. 


~ Appeal: dismissed. 


“agesang e, WON di 


^ {iMADRAS-HIGH COURT 
. £€ivi, APPEAL NO. 201 oF I9r6. 
| s'5 September 3, 1917. 
 "Preseni:—Sir Johu. Wallis, En Chief 
ri Sustice; and Mr: Justice Ktimaraswami ` 
Sé - ot Sastri. 
COUUANNAVARAPU NACHARAMMA— 
o DEFENDANT No! I——ÁÀPPELLANT 
"r VEYSUS v 


. +f. MALLADL VENKATAPAYYA (DEAD) - 


Coa AND OTHERS+-PLAINTIFES AND 

<. “DEFENDANT NO: 2—RESPONDENTS, 
-0 Civil. Procedure Code (Act V of 1908), s. 92— 
‘1. Suit to enforce incomplete trust, maintainability of. 


..*. Section 92 of the Civil Procedure Code deals only "` 


'* with completed trusts-and:a suit. to ‘enforce a 
LG “trust: contained in sa Will is-.not maintainable 
=y Under -the "provisions of the . section.. - Befoce 
1 a trust can arise in such..a case, the . property 
‘v must be administered and a suit for administration 
> is the pfoper remedy td enforce the provisions 
1s. of the Will, \ 

‘t+ Bapuji: Jagannath 
Shah, 34 Ind. Cas. 167; 40 .B1.439: 18 Bom. L. R. 
335; relied on. 

.. Appeal agatnst the decree of: the" Court 
"of the Temporary” Subordinate: Judge, 
|" Güatür, in Original Suit No: 67 'of 19r4. 

"rr Messrs. P. 
. “Ramadas ‘and: V. Krishna Mohan, ‘for’ the 

Appellant. S 


LEE La 


C spondeénts." 


ver Govindlal <. Kasandas. 


R. Ganapathy Aiyar, V.: 


‘Mri Bi Lakhshminarayana, fot 'the- Re-' 


.. JUDGMENT.—This:is:an-appéal- from 
the judgment: of .thez Temprorary!iiSübordi- 
nate Judge of Guntur. removing. trustee 
in: a suit: brought'under section?92 of the 
Civil Procedure Code and holding ‘her ac- 
countable. The defence in the suit “was 
that, though:provision has been made in 
the Will of the deceased of which the defend- 
ant is executrix for the constitution of the 
trusts in respect. of which the suit was 
brought, it turned otf on administration 
that there were not sufficient assets, and it 
was further pleaded that, on the facts, this 
suit under section 92 of the Civil Procedure 
Code did not lie. We think this objection 
must; ba supported. ; 

Section -92. deals: with .completed trusts 
and is inapplicable: where that: ‘stage: has 
not been reached ás is alleged for the defend- 
ant in the present case. ‘The Will of the 
deceased, mo ‘doubt, ` bequeathes.a ‘legacy 
for the constitution of a truSt.and the proper 


"remedy to enforce^the provisions of the 


Will is a suit. for administration’ It may 


‘be that it is competent-to sue ‘an’ egecutor 


or administrator of the Will for a particular 


legacy. without .joining-.all :the ine¢éssary 
: parties to -an administration:suitias held in ' 


'Pürshoitam v. Kala-Govindjt. (richt such 
a suit is nonetheless a" “suit fof/partial ad- 
ministration. It has been held it -Bapuji 
Jagannath v. ’Govindlal.:Kasandas.+ Shah . 
(2) that.a suit’. for the iadministration 
of the.trusts: of a Will. which>:contained 
dispositions Tor: charitable.. purposes was 
not bad becaus2.it was: not brought. under 
saction 92. ; 
'hat-was a dacision- that section.gz.is not 
applicable to the case „because if section 92 
is applicalsle then in its present’ form the 
suit. can only be. brought under.it;; This 


. necessarily involves, add igdeed: it ‘appears 


to have been so held by. an Indian Court 
whichis not à High, Court, Offical: Assignee 
v. Abdul. Hussem (3), that a.suit. under sec- 
tion:92 for the administration-of.the trusts 


af a Will which contains charitable-bequests 
. is not maintainable. 


he: suit has been misconceived., The 
appeal must be allowed. and ithe. suite must 
be dismissed. : Wedo not think it-necessary 


(xy 26 Bs 3083-3 Bom. L. R.932. 
- (2) . 34 Ind..Cas. 167; 40 Bi 439; 18 Bom. I, 
R. . ` 
; By 28° ‘Ind, Cas, "119, ee E UT 
e 
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.to make any order as to costs.against the 
. plaintiffs in this case.as the suit was insti- 
. tuted, with the authority of the Collector. 
The defendant is at liberty to indemnify 
herself for the costs of the litigation out 
of the estate. 


V. N. V. Appeal allowed. 





UPPER BURMA JUDICIAL COMMIS- 
SIONER/S. COURT. 

CIVIL APPEAL NO. 377 OF 1921. 
February 7, 1922. 

: Present -—Mr. MacColl, J. C. 
MAUNG NYI MAUNG AND OTHERS 
—DEFENDANTS—APPELLANTS 

VET Ss ik 
MA NU—PLAINTIFF—RESPONDENT. 

Buddhist Law— Burmese— Inheritance, excluston 
from—Unfilial conduct, - 

Under the Burmese Buddhist Law persistent 
and continued unfilial conduct may debar a child 
from inheriting from his parents, but a single 
act of mere disobedience, however gross, would not 
be a disqualification, unless such act was an act 
of positive enmity. jp. 905, col. 2.] 


‘Mr. L. K. Mitter, for the Appellants. 

Mr. Maung Su, for the Respondent. 

JUDGMENT.—The only point for decision 
in' this appeal is. whether the -plaintiff- 
respondent Ma Nu is debarred by unfilial 
conduct irom inheriting from her own 
mother Ma Shan. The defendants-appellants 
who contest her right to inherit, are her 
own children. . ° 

It appears that, when they were quite 
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Shan’s house but presumably to see her own 
children, because she was never seen to 
speak to Ma Shan. MaShan’s last illness 
lasted some time and the plasntiff-respondent 
was urged to go and see her but she refused 
and when Ma Shan died the plaintiff-res- 
pondent did not go to the funeral. It is 
thus clear that there was a complete 
breach between the plaintiff-respondent and 
her mother which was never healed and the 
question is whether this is sufficient to 
disentitle her from inheriting. 

The principle that a child may be de- 
barred from inheriting by unfiliel conduct 
has been recognised in several cases butI 
have been unable to find a single case in 
which the conduct deposed to was held to 
suffice. Insection 95 of U Gaung's Digest, 
Volume I,itislaid down that a daughter, 
who has been given in marriageby her parents 
and who refuses to conform to their wishes 
and repudiates her husband,is not entitled 
to claim any portion of the inheritance 
eO given by her parents to her brothers 
and other co-heirs and that itis only those 
daughters who are amenable to parental 
authority, that have a claim upon the fami- 
ly estate. The text from the Wart given in 
section 96 runs: ‘The Rishi Manu has laid 
down that the son born of a daughter, who 
married a man disapproved by her parents, 
shall not be entitled to any inheritance."' 
It might be argued thatif such a grandsonis 
not entitled to inherit his mother cannot be 
either. I am not sure that the inference 
would belegitimate anditis often dangerous 
to draw conclusions from a textisolatedfron 
itscontext. The passage from the Manu 
given in the same section apparently refers 
toa daughter who is devoid of all chastity 
and itis possible that the text from the 


smail, the plagntiff-respondent, who had Deene Waru quoted above as also the text from 
.divorced by her first husband, Maung Tok the Dhammatbatkyaw which is similar to 
Gyi, married Maung Min Gaung, a servant likewise refer to a complete want of 
in her mother's house, and that Ma Shan chastity. This viewseems to be borne out 
".w&s incensed at this marriage and turned be the text from the  Warulinga, the 
-the plaintificrespondent out of her heuse. remaining text given in this section. 

The  plaiptifücresp.udent went and lived The meaning of the text given in section 
with Maung Min Gaung in the next house 95 is not very clear. They would seem to 
- - but one to Ma Shan’s house, whilst her child- refer to a case in which parents distribute 
ren continued tr live with their grandu other. their estate amongst-their children in their 
Itis clear from theevidence, inspiteofthe life-time and tolay down that they may 
plaintiffrespondent' s assertion to the con- exclude from such a distribution a daughter 
trary, that there was no reconciliation. Plain- who repudiates the husband chosen by het 
tiff-respondent frequently went te Ma patents. That is not the same thing as 
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i saying that, when to distribution of their 
property has been made by het parents in 
their life-time, such a daughter shall not 
inherit after their death. In the present 
case, though in their written statement the 

.. defendants-appellants alleged that Ma Shan 
had given them all her property in her life- 
time, they failed to prove it. Moreover, 
the breach between the plaintiff-respondent 
and her mother occurred not because she 

: -repudiated a husbandchosenfor her by her 
mother but because she married again with- 
out her mother’s consent or rather in op- 
position to her wishes. In Maung Te v. 
Ma Kyu (1) the opinion was expressed that 
if a woman of full age married without 
her parent’s consent or ageinst their Will 
that would not suffice to disentitle her 

from inheriting. In the present case there 
was more than a martiage against her 
mother's will, there was a complete breach 
between the  plaintifi-Crespondent and her 
mother. 

Insection 17 of U Gaung's Digest, Volume 8 
a number of texts are given in which thé 
six classes of sons not entitled to inherit 
are described. In most of these texte the 
dog son is described as a son who is disobe- 
dient to his parents but in the texts from the 

Dhamma and Manvkye the dig son is des- 
cribed as a child who is disobedient to his 
parents and behaves like an enemy. In 
section 18 these six classess of children are 
described again. Ni text from the Dhamma 
is given in tris section but in the text from 
the Manukye the fifth class is described as 
children who are disobedient ti their parents. 
Nothingis said about behaving like an 
enemy. A reference to the Manukye Dham- 
mathat shows that the so-called texts given 
“in sections 17 and 18 are not texts atall but 
summaries. ‘The summaries, however; are 
substantially correct. The text on page 315 
of Richardson's Manukye runs: ‘Children of 
a pair, either givenin marriage by their par- 
.ents, or who have come together by means 
of a go-between, or by their own mutual 
consent, who will not attend to the advice 
of their parents, but rebel against their 
authority, and conduct themselves as 
enemies; called /manobtha, because they 
are all like dogs." Thesecond text occurs on 
page 319 and runs as follows: “Children 


:(x) 2 U. Ba.R, (1897-1901) 169. 
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who may justly be called dogs, whom it is 
most difficult to advise and who heed not 
the express orders of their parents." 

In section 21 of thé Digest a number 
of other texts are given to the effect that 
the disobedient child shall not inherit. The 
extract from the Manukye is as follows: 
“Children who defy the authority of their 
parents and act contrary to their wishes 
or who use abusive language to their parents 
and lift their hands against them shall not 
inherit.” The extract from the Amwebon 
is similar. I think these extracts may ex- 
plain the difference between the extracts 
from the Manukye and Dhamma Dhamma- 
thats and those from the other Dhammathats 
given in section 17 and also the difference 
between the two extracts from the Manu- 
kye given above. There are two different 
cases. Both the child who behaves like 
an enemy by abusing and assaulting his 
parents or otherwise and the child whe 
without behaving like an enemy is incorri- 
gibly disobedient are debarred from inherit- 
ing. ‘The case of the merely disobedient 
child is elaborated in Book XII, section 47, 
of the Manukye. The first act of disobe- 
dience is ta be forgiven; for the 
second the child may be refused food 
and clothes ; for the third he may be ex- 
posed to the heat of the sun; for the fourth 
he may be beaten with a split bamboo ; 
for the fifth he may be punished by the 
taking back of property given to him, and 
for the sixth by being turned out of the 
house. If, after this, the child continues 
to bedisobedient and proves incorrigible 
he is debarred from inheriting but if he 
amends his conduct he may inherit. 

It is clear that a single act of mere dis- 
abedience, howeVer gross, does not dis- 
qualify, the disobedient child is to be given 
many chances of reforming. On *the other 
hand, apparently a single act of positive 
enmity may. disqualify. When a disob- 
dient child is said to be debarred from in- 
heriting an incorrigibly disobedient child 
is meatit and thisis the dog child referred 
toin most of the texts in sections 17, 18 and 
21, but the Manukye, Dhamma and Amwa- 
bon Dhammathats describe another kind of 
dogchild, namely, a child who absolutely 
behaves like an enemy towards his parents. 
In May Oung's Burman Buddhist Law, at 
page238, the learned author says: “It seems, 


., therefore, that in order to éxclude a son or: 


A "a 


$ 
Wi 


b 
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^ 
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daughter there must Have been (I) some 


. gross act of défiance or entity or several 
' i acts of open, disobedience or disregard of - 
„parental. authority ;: (2) an irreconcileable 
breach in consequence of such act or acts, 
.and (3).intention, clearly ‘manifested, ‘on - 


the pait of'the parents to 'disinherit. In 


4 saying that a single gross” act of defiance 
may, if the second and third conditions be : 
..fulfilled, debar à child from’. inheriting, it: 
,seems to me that: thé learned author has: 


gone rather ‘further than..is warranted by 
the texts. 


The plaintiff-respondent’s marriage with | 


her ‘mother’s servant against hér mother's 


4 wishes was & gross act of defiance but in. 
acting thus it cannot be said that she acted - 
o likean enemy ; it was to please hetself that 
she married,. not to hurt her-:mother. Fur- 
‘ther, I do not think the evidence shows that 


tbe plaintifi-respondént ‘bore her. mother any 
ill-will. During her mother's last illness 


the plaintifi-respondent™ did mot go to see, 
. her.thougli:shé lived next’door but one, but 
the defendants-áppellants' witness Ma Sabe, 
:says that when shë . urged” plaintifi-res- 
. „pondent to go'to see her mother she replied 
- that 


it would only. make her mother 
worse as she old, think that the plaintif- 
respondent ' had : visited “her merely 


: with a view to: süccéeding to. her ‘estate. 
There is nothing in the évidence which 


aieonflicts with the’ view that it was Ma 


Shan who refused to be reconciled with her 


. daughter and not "Vice versa. The refusal 
. to attend the funeral is of no importance, 

it may well have been due to a proper pride, - 
„nas had she attended it, the plaintiff- 
“respondents neighbours. would probably - 


have attributed her attendance to. a desire 


oto inheritand not to a wish to pay respect to 


ad 
^ 


e 


' 
Ly 


e her.mother's 'remains. 


The texts which debar.an incotri gibly dis- 
obedient child from inheriting seem.to iefer 


to a child living with his-parents and still - pet! rite A 
rico da s apana . : ; ‘+, gagee— Acknowledgment, of .»original ve mortgage— 
|, subject: to their ‘authority not to an.adult . Receipt of veni—Right toi redeem. if “Rept ‘alive 


. child-like the plaintifirespondent who had 


been: married and had children. òf her own. 
She was not subject to her mother’s autho- 


-tity and though in marrying Maung Min 


4 
D 


. Gaung.she defied her mother’s wishes her 


` mariage canhot bé regarded as an. act of 


„disobedience, as she was under no obli- 
gation to obey, As she las got “beci shown 
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. and should be dismissed. 


aan 
dese E 


to be guilty of any act of enmity-towards 
her mother I think the District-Court"was 
en in holding that she was'èrtitled to in- 
erit. ° 

There is one more point to be dealt with. 
The plaintiff-respondent admitted~that one 
Máung Pyo had financed this:suit-undér an 
agreement that, if plaintiff-respondent?lost 
the suit, the costs should fall on hitit and 
that, if she won it, he'should-get:half'the 
property she succeeded to. It' is Contéded 
that on this account the suit is champértous 


I do not consider the suit a spécülátive 
one’ at all. The plaintif-respondeht un- 
doubtedly had a natural right to succeed 
to her-mother’s estate andthe ‘burden of 
proving that she had lost that right was: on 
thedefendants-appellants. Butthe question 


"whether the plaintif-respondent's “agree- 
ment with Maung Pyo is valid or-not'does 
‘not arise'and, therefore, there is. no ques- 


tion of champerty in this suit. 
The appeal is dismissed with~costs. 


^ W. C. A. A bbealédismissed. 


' "BOMBAY HIGH: ‘COURT. 
"SECOND CIVIL APPEAL NO. 371 OF.T921. 
February 2r, 1922. ; 

Present :— Sir Norman Macléod, Em. 
‘Chief Justice, and Mr. Justice., Cóyajee: 
DHAGWAN GANPATI MANKESHWAR 
— PLAINTIFF-—APPELLANT 
l YErSUS | 
-MADHAV SHANKAR-—DEFENDANT 
— RESPONDENT, i l 
Limitation Act- (IX of 1908); es, 19% 20 (2) 
—Morigage-— Admission | of » lidbilitysby. $üb-mort- 


— Acknowledgment, essentials of —S; 201(2); Scope 


: of. 


SC -mottgaged property to Band B-siib-nditgaged. 
it to C who leased it to P and obtainedhironrhim 


` a rent-note, mentioning ''the. property moitgaged 


to you.” The rent-note was duly signed. atid re- 


-«gistered by C. -B-having died^withoóut?.Heirs, A 


sued C for redemption and in order to save his 
claim from the, bar,of.limitation:relied üpon the 
rent-note as an acknowledgment of his mortgage ` 


vx ot "PER 
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‘dnd the receipt of rent and profits as preserving 
" his right to redeem; 


Held, (i) that the rent-note constituted au 
admission by C of his liability as mortgagee 


towards B but did not amount to an acknowledg- ` 


. ment under serton 19 of the Limitation Act of a 
: liability to be redeemed by Æ the. original mort- 
eagor with whom he had no privity; and 

(ii) that the receipt of rent" and -profits kept 


alive the period of limitation fora .suit to recover ` 


- mortgage-debt but not the right to redeem. 


Chinto v. Balkrishna, (1893) P. J. 346, followed. : 


Ganu v. Krishnaji, (1893) P.. J. 318 and Anwar 
Husain v. Lalmir Khan, 26 A. 167; A. W.N. (1903) 
' 223, referred to. i er 
. An acknowledgment to whomsoever made, 19 


a valid. acknowledgment only if it points with . 


. reasonable certainty to the liablility under dispute. 


[p. 907, col. 2.] 

Hiralal : ^ Icchalal v. Narsilal Chatur- 
-bhujdas, 2 Ind. Cas. 469; 11 Bom. L. R. 318, 
followed. sí 

Section 20(2) of the Limitation Act extends the 

- periolofiimitation allowed to a mortgagee for suing 
' on a mortgage-debt but does not confer a like in- 

.. dulgence on a mortgagor suing to redeem a mort- 


gage. [p. 909, Col. 2.] _ 
Second appeal from the decision of the 
. Assistant Judge with A. P.,.at .Sholepur, 
- in Appeal No. 140. of 1920 reversing the 
.'decrec passed by the Subordinate Judge 
at Barsi, in Civil Suit No. 794 of 1910. . 
‘M1. G. S. Rao, forthe ‘Appellant. ` 
Mr P. B. Shingne, for the Respondent. 


"JUDGMENT. | 
- Macleod, “0, .J.—'Tune' plaintiff sued ‘to 
redeem and recover possession of the suit 
property after accounts had been taken 
‘under the Dekkhan Agriculturists’ Relief 
Act. 

The property was originally mortgaged 
in 1836 by Shankar Janardhan Joshi ior 
Rs. roo re-payable in ten years to Ram- 
chandia Motiram. Ramchauara sub-mozt- 
gaged the property to Rajaram Reaukadas 
. in 184r. Defendants Nos. I and 2 were iu 
possession as his heirs. Ramchandra died 
without leaving ` heirs. The plaintiff-de- 
fendant, No. 3 and one Vishwanath were 
' thé heirs of Shankar Janardhan, but Visi- 
wanath renounced his rights in favour -of 
. plaintiff's father. ; A 

Prima facie, "a suit for redemption bz- 
came time-barred in 1906 but tue plaint- 
iff relied upon ‘a rent-note dated the Irth 
February of 1870 taken by Shankar Narhar, 
the iather of defendant No. t, in which the 
property was described as“ the property 
mortgaged to you." "Shankar -Narhar De: 
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sented the document for registration, and. 
signed it. Shanker  Narhar thereby 

' acknowledged his liability as - a, mort- 


gagee to be redeemed by his mortgagor, 
Ramchandra Motiram; or his successors. 
The learned Trial Judge appears to have come 
to the conclusion that Shankar also by the 
same signature acknowledged his- liability 


. to be redeemed by the original mortgagor 
: and decreed the plaintiffs claim. The learn- 


ed Assistant Judge was*of opinion, that, as 


- the acknowledgment was made by the sub- 


mortgagee, it was not intended to acknow- 
ledge the original mortgage also. Ad- 


' mitting that Shankar knew that Ramchandia 


‘Motiram was himself only a mortgagee 
of the property, he was not concerned. 
with the question whether time was ruuning 
in favour of Ramchandra. against his mort- 
gagor and I am not prepared to give an ex- 
tended meaning to Shanka1’s signature 
on the rent-note so as to make it an acknow- 
Indian 
limitation Act, XV of 1877, of a liability to 
be redeemed by the original mortgagor with 
whom he had no privity. 

As pointed out in Hiralal Icchalal 
v. Narsilal  Chaturbhujdas — (x) an 
acknowledgment to - whomsoever : made 


-is a valid acknowledgment only if it points 


with reasonable certainty to the 


liability 
under dispute . 


It was argued that-when a 


' mortgagor brings a redemption suit against 


his mortgagee who has — sub-mort- 
gaged, such mortgagee is a necessary 
party under O. | XXXIV, r, I, ‘and 
that, consequently, if he admits -his 
owi mortgage he admits the mortgage to 
hismortgagor. But I agree with the learned 
Assistant Jadge that this inference, in the 
absanc> of direct authority in its favour, 
is too far-fetched. Taken pat its highest, 
Shankar’s sigaature oa the rent-note can- 
not maan more thasa - this. “I 'admit 
Ram^haadra aad his halis car redoom ma 
aud as Ramchaadra is a mortgazee hs is 
liable tob» redaemed himself. If his-mort- 
gagor suzd for redemption I know I can 
claim to b» mad: a party to that suit, so that 
my ` mortzase-rights ^ -'agaiust -Rame 


chandra can bs eoasidored whin his claim 
. against his mortgagor is adjustel." But 


if a suit against Ramehandra were, barred 


1 


(t) 2 Ind. Gas, 469; 11, Bom. LR... 
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it is dificult to see how it would not also 
be barred against Shankar unless he had 
directly admitted his liability to be redeem- 
ed by the mortgagor, and the signature on 
the rent-note does not point with reason- 
able certainty to that liability. 

Then it was argued that as the mortgagee 
was in possession of the mortgaged property 
and receiving the rents and profits the right 
to redeem was preserved by section 20, sub- 
section (2) of the Indian Limitation Act. 

In Ganu v. Krishnaji (2) it was held that 
the receipt of produce of the moitgaged 
property by a mortgagee could be deemed 
to be a payment for keeping alive the 
period of limitation for a suit to recover 
the mortgage-debt, but only an acknow- 
ledgment of the right to redeem under 
section 19 could keep the right to redeem 
alive. It may be said that the question 
was not directly in point in that suit but 
in Chinto v. Balkrishna (3) it was held that 
in a redemption suit by plaintiff ‘the 
application of section 20 of the Indian Limi- 
tation Act did not keep alive the iight to 
redeem. These decisions were followed in 
Anwar Husain v. Lalmir Khan 44) Blair 
J.,said: “It appears to me on further 
consideration that the scope of  sec- 
tion 20 is limited by the opening words 
of that section and extends only to the re- 
medies cf persons entitled to a debt or le- 
gacy." And Banerji, J., said: “The effect 
of any other view of section 20 would he 
practically to exclude suits for redemption 
of usufructuary mortgages from the opera- 
tion of the Limitation Act.” 

I think, therefore, the decision of the lower 
Appellate Court was right and the appeal 
. must be dismissed with costs 

Coyajee, J.—The property in dispute 
in this case belonged to Shankar Janardhan 
who mortgaged it with possession to Ram- 
Chandra Motiram in the year 1536. In 
18471 Ramchandra sub-mortgaged it to Raja- 
ram Renukadas. Shankar, the mortgagor, 


Ramchandra, the mortgagee, and Rajaram, . 


the sub-mortgagée, all died long before the 
commencement of the present litigation. The 
plaintiff (now appellant), claiming to be an 
heir of Shankar Jenardhan, institutes this 


Qt 
I e Je " 
(4326 À. 1671 d W.N. (1903) 223 
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suit to redeem the mortgage effected 
by the latter in the year 1836. The mort- 
gagee Ramchandra is said to have deft no 
heirs. The first defendat, who alone con- 
tests the plaintiff's claim, is nowin possession 
of the suit property, Rajaram's interest 
having descended to him by inheritance. 
The plaint was “filed on the 3rd of 
October ` "org: the suit was, there- 
fore, instituted after the expiry of the 
period prescribed by Art. 148 of the In- 
dian Limitation Act, 1908. It was, however, 
alleged in the plaint that the claim was 
saved from the bar of limitation by cer- 
tain recitals contained in a document, a 
copy of which is put in as Exhibit 23 in 
the case. It appears that the first defend 
ant’s father, Shankar Narhar, being the 
heir. of the  sub-mortgagee, Rajaram, 
and being in possession of the suit 
property, let it to one Phandu on the 11th 
February 1878 for a period of five years. 
Phandu executed a rent-note—the origi- 
nal:of Exhibit 23—in favour of Shaukar 
Narhar, desciibing the property as “of 
your ownership by mortgage.” Shaukar 
Narhar presented this document for regis- 
tration; certain particulars were then endots- 
ed thereon as required by the Registration 
Act, and Shankar Narhar signed stich endorse- 
ment. It was claimed for the plaintiff in 
the Trial Court that this signature amounted 
to an admission by Shankar Narhar of the 
contents of the rent-note; that the deserip- 
tion of the property as "of your ownership 
by mortgage." was an acknowledgment 
of liability in respect of the plaintifis right 
to tedeem the original mortgage of 1836; and 
that, therefore, under the provisions of sec- 
tion 19 of the Indian Limitation Act, a 
fresh period of limitation should be comput- 
ed from the date of the rent-note. This 
contention was accepted by the Trial Judge 
who gave a decree for redemption as prayed. 
Against this decree the rst defendant 
appealed to the Court of the Assistant 
Judge at Sholapur. The plaintiff, in sup- 
poit of the decree, relied on the provisions 
of section I9 as also on those contained in 
section 20(2) of the Indian Limitation Áct. 
"The Assistant Judge held that the plaintiff 
was not entitled to claim exemption from 
the law of limitation under either of those 
provisions; he, therefore, dismissed the! plain- 


#farring to the estate 
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tiffs suit. In my opiniou the decision of 
the learned Assistant Judge is right. 

Dealfng fist withsection 19, it may be con- 
ceded that, for the purpose of excluding 
the law of limitation, "any expression tc- 
as mortgaged.... 
will be a sufficient acknowledgment. No 
particular form is necessary,...,the acknow- 
ledgment may be made as well by afi- 
davit in a sut or in a schedule to a deed, 
or by an answer to interrogatories, as by 
a letter or other writing” (Fisher's Law of 
Mortgage, section r408). Here it is urged 
that the acknowledgment took the form of 
a description; that Shankar Narhar allowed 
himself to be described as mortgagee of the 
propeity in question, and that his accept- 
ance of that position amounted to an ac- 
knowledgment of his liability to be redeem- 
ed by the mortgagor. This proposition 
would be clearly unassailable if Ramchandra’s 
heirs had been suing Shankar Narhar or 
his successors in interest to redeem the 
sub-mortgage of 184r: Pranjtwandas Par- 
Shottamdas v. Bai Mani (5) But, in my 
opinion, the said admission cannot avail 
the plaintiff; for he is seeking to redeem 
the mortgege effected by Shankar Janar- 
dhan in favour of Ramchandra. There 
is nothing in the document, Exhibit 23, 
which could be held to amount to an acknow- 
ledgment of the particular liability now in 
dispute, nemcly, the liability in respect of the 
plaintif's right to redeem the mortgage 
effected by Shankar Janardhan in the 
year 1836: Gopalrao Manohar Tambekar 
v. Harilal Subrai Sevak (6). The cffect 
of the rent-note is correctly described by 
the Assistant Judge thus: “At the most, he 
(Shankar Narhar) admitted that the origin 
of his possession was a mortgage, and ob- 
viously he meant the mortgage to him, or 
rather to his ancestor, Rajaram by Ram- 
chandra Motiram, but he made no admission 
in the acknowledgment that the said Ram- 
chandra himself wasa mortgagee.” Moreover, 
it is not shown that Shankar Narhar singed 
the acknowledgment as KRamchandra’s 
agent "duly authorized" in that behalf (Ex- 
planation IT, section 19). The result is 
that the plaintiff is not entitled to claim 
benefit of an extended period under the pro- 
visions of section Ig. 

(5) 6r Iud. Cas, 406; 23 Bom. L. R. 297 ; 45 B. 


KEE 
(6) 7 Bom, Ty. Re 715, 
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This argument, based on sub-section (2) of 
section 20, is in my opinion, equally unten- 
able. Even assuming that the rst defend- 
ant is "the mortgagee" contemplated in 
that section, still the provisions contained 
therein do not operate to extend the period 
prescribed by Art. 148 of the Act for the 
redemption of a mortgage; they are clearly 
intended for the benefit of a mortgagee 
suing on the mortgage-debt. ‘For by sec- 
tion 20 (2) it is enacted that the  rec.ipt 
of the rent or produce of mortgaged property 
by the mortgagee in possession “shall be 
deemed to be a payment for the purpose of 
sub-section (1).” The purpose of sub-sec- 
tion (i) is clear: where interest on a debt 
or legacy is paid by the person liable to 
pay the debt orlegacy, or where part of the 
principal of a debt is paid by the debtor, 
the person entitled to the debt or legacy 
acquires the benefit of a fresh period 
of linfitation. The scope of sub-section (2), 
then, is limited; it extends the period of 
limitation allowed to a mortgagee for su- 
ing on the mortgage-debt; it does not con- 


‘fer a like indulgence on a mortgagor suing 


to redeem the mortgage. This was the in- 
terpretation put upon the clause by Sargent, 
C. J., and Telang, J., in Ganu v. Krishnaji 
(2) and again in Chinto v. Balkrishna (3). A 
similar view was taken by the High Court 
at Allahabad in Anwar Husain v. Lalmir 
Khan (4). It was, however, urged in this se- 
cond appeal that the rights of the mort- 
gagor and the mortgagee being co-exten- ' 
sive and reciprocal, there is no reason to 
suppose that the Legislature extended the 
indulgence to the mortgagee alone, but de- 
clined it to the* mortgagor. The answer 
to this argument may best be given in the 
words of Rattigan,]., in Kdaenda Ram v. 
Jinda (7): “No doubt by the general law 
the right to redeem and the right to fore- 
close are co-extensive rights but in the pre- 
sent case we have to apply the provisions 
of the law of limitation which is a special 
law, and we cannot enlarge the exceptions 
or extensions of time allowed by that law 
beyond their legitimate scope.” | 

I, therefore, agree that the decree of^£he 
lower Appellate Court shopld be affirmed 
and this appeal dismissed with costs. 
Appeal dismissed, `. 


N. K. 


go, 


BOMBAY: HIGH COURT. 
CIWL, EXTRAORDINARY APPLICATION 
No. 295 OF rg2t. 

March 6, 1022. 


Present -—Sir Norman Macleod, Kr., Chief. 


Justice, and Mr. Justice Covajee. 
KHUSHALSINGII HIMATSINGHJ]I-— 
DZFENDANT—-APPLICANT 
VEYSHS 
UMANSINGJI DOLASINGII THAKORE 

—PLAINT!E"—ÜOPPONENT.  "' 

Suit — Dismissal for want of Letters of Adminis- 
tyation-— Liberty to apply for vestoration— Error of 
procedure— Plaintiff not to be prejudiced. 

Where the issues in a suit are found in favour 
of the plaintiff but mo decree can be passed until 
he has obtained Letters of Administration and the 
Court, instead of placing the suit on the stayed 
list, dismisses it permitting the plaintiff to have it 
restored on obtaining the Letters, the order of dis- 
missal is really a means of suspending the suit and 
since the merits are entirely in the plaintiff's 
favour; he should not be prejudiced by an error 
in procedure on the part of the Trial Court. . 


Civil Extraordinary Application ageinst an 
order-passed bythe First Class Subordinate 
Judge at Surat, in Suit No. 245 of 1917. 

Mr. M. B. Deve, forthe Applicant. 

Mr. H. V. Divatia, for the Opponent. 

JUDGMENT.--The plaintiff filed a suit 
for recovering rent due for the year Sambat 
I973 on the strength of a registered lezse 
passed by thé defendent to several co-sherers 
in the village, one of whom wes plaintiff, 
and the issues were found in favour of the 
plaintiff, but the Judge found that he could 
not get a decree unless he obtained Letters 
of Administration to the estate of 
one Daulstsingji, deceased, whose adopted 
son he claimed to be. The proper order 
then to have made was to” place the suit 
on the stayed list to give the plaintiff an 
opportunity*of getting Letters. Howevert 
the Subordinate Judge, no doubt, with the 
laudable desire of decreasing the number 
of suits on his file’, dismissed the suit with 
costs , but gave liberty to the plaintiff to 
apply to have the dismissal set *aside 
within a month from the date of the order, 
if any, passed in his favour by the District 
Court, Surat, for Letters of Administration 
to the estate of the deceased Daulatsingji. 

The suit was dismissed on the 30th Oc- 
tober 1918. It seems to: us there was con- 
siflerable delay in Letters of Administra- 
. tion being issued to the plaintiff, for it was 
not until the goth July 1921 

kel 
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plaintiff's application the suit was 
restored to the Board. The learned Judge 
seems to have considered «that there” was 
some doubt with regard to the order of the 
30th October 1918, as he had recourse to 
section 151 of the Civil Procedure Code, 
before he restored the suit to the file. 

The suit then came on for hearing, and 
as the plaintiff's claim was proved, a decree 
was passed for Rs. r05-r3-0 and costs and 
further interest. 

It hes now been urged before us in revi- 
sion that the order of the 30th October 
I9gr8,.giving the plaintiff liberty to apply 
to have the dismissal set aside, wes  with- 
out jurisdiction, and, therefore, a nullity. 
But although, as we have alreadystated, the 


order was drawn in terms which. afford- ` 


ed grounds for opposition to be raised to.it 
thereafter. this is nota case in which 
the Judge hasattemptedto fetter the powers 
of a Court which might have to try another 
suitin the same matter between the parties. 
That occurred in Sukh Lal v. Bhtkht (x) 
where the Judge dismissed. the original 
suit, with this reservation that his order 
would. not prevent the plaintiff from in- 
stituting a suitfor possession of the one-third 
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interest which was included in his claim.. 


in the original suit. It was decided by the 
Full Bench that this order was a nullity 
so that there was no necessity to appeal 
against it, and so es in the former suit the 
plaintiff could have asked for a decree for 
the one-third share then claimed, and the 
whole of the claimin that suit was dismissed, 
the decree in that suit was a decision within 
section 13 of the Civil Procedure Code. 


cided by the Full Bench was that a Court. 


It . 
' will be seen , therefore, that all that was de-. 


in one suit cannot by giving leave to the., 


plaintiff to file another suit bar the Court. 


which. tries that suit from deciding the. 
. question whether or not the subject-matter - 


of the second suit was res judicara, 
But here the question is, whether the Court, 


where the application made for restitu- - 
tion of the suit to the file , was entitled ta. 


question the. power of the Court to: make 
the order allowing restitution against which 
no appeal was filed. Im our.opinion the 
order of the 30th October,1918 was really 


D 
> 


) 
D 


a means of suspending the suit and at the , 


(1) 11 A. 1877 A. W. N, 
1 Ss) 548 (F, Bj, 


(1889) 13; 6.Ind, Deg, 
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same time discharging it:from the list of contention on beha'f -of ' the appellants. 
suits-on: the file ofthe- Subordinate Judge. is well-founded. "The plaintiffs are admit-"-. 
We'should net“penalise the plaintiff'for:an: tedly out of possession of the lard, end the: - 
error-of'that' description. If the defendant’. burden of proving. their right to “possession ` 
objected to have the chance of Che sit be: clearly lies on them. They claim that they - 
ing ‘rgstored held over his head, he should-:have that right on payment of -Rs.' 120. 
have tappealed -against -that order: The: The’ defendants (assuming for the" present ` 
merits:are entirely in the: plointiff'sfavour that this is their only defence). admit that `: 
and in wio event do we- think ‘that-‘he “they have the right on. payment ` of 
ought:tobe' prejudiced by 'what-at ‘the: “Rs. 220. The mere fact that they admit a 
most cen be ‘considered an error in - mortgage "De. itself’ leads" to nothing: 
procedure on the part of the Subordinate -The plaintiffs could not-succeed on a.vague . 
Judge: The- Ride; therefore;wilt be dis- allegation that the land-had:been mortgaged 
chafged: with costs. - by them. Their case must disclose a cause. 
N. E ns Rule discharged: of action on which:a decree could be:passed, ` 

ls — g and obviously no decree’'could-be passed for- 


l | em the redemption of a mortgage on a mere state-: : 
UPP SNE ONEA COUIM COMMIS- = ment in the plaint thatthe land was mort-. - 


gaged for an indefinitesum. - Their cause of! . 
SECOND CIVIL APPEAL No. 333 OF 1921. action is that they are entitled to possession . 
January 27, 1922, 3 of the land on the payment ofa definite sum 
Present:—Mr.-Brown, J. C. of money, and until they can establish that. . 
MG SHWE MYIN AND OTHRRS— catseof action they cannot sueceed. The 
DEFENDANTS--APPELLANTS defendants’: admission -in this case 
VEYSUS c . is an admission’: in part only of 
MA NAING AND OTHERS—P LAINTIEFS the claim of . the plaintiffs and. it: : 
ded Fen adir " , Seems to me-clear that it can only be -- 
Morigage—-Redemp SC E gage: Vicable, accepted as a partial admission: If the case’ , 
REENEN SE SE Ee rested on the pleadings only; all that would: 
the plaintiff claims to redeem on payment ofa  beestablished would be the right-of the plain- 
certain amount and the EC while SEN tiffs to redeem for Rs. 220. If they wish-to: ' 
the morbgage,;‘claims a much larger: amount, the COUPS GA POM AN 
GE Teden a smaller semitis forthe pla 
age,liesonthe plaintiff, [p. 912, col. I.) : dis > ' ] n e 
S Ma Lon w. Maung-Myo, '2U. B. R. - (1892-96). - plaintifs who wish the Court- to believe in 
350, ee EE P TN their right-, and the burden of'proof, there- .: 
t is:e. well established:principle of law thatifa : ups VUL NE pe 
plaintiff wishes to restthis:case solely on the:admis- .- Se Ee ee p SS SE E of 7 
sion of ig defendant: with .regard fo a particulary, ,S¢Cllon TOF DEG ence’ Act.'] have been. " 
transaction; he must aecept?the admission. asto :;referred om behalf of the respondents to the» 
reb Lesen a e a BUE a is -not:open to.-:case of Ma Lom v. Mawng'Myo (x).: In that.-: 
into pickoutsueh part oi‘the admission.as may» - < ee i ; , e 
be favourable to himself iand:to neglect the resti: : a Rea pe aaa ee 
»9k2rcolsa.j +: di l i j 
R NM: Mukerjee,for the Appellants, . whether theland had been sold-or mortgaged, . 
Mr ASO, Mukerjee, forthe Respondents; and ifthe latter for what’ amount: It wasi 
JUDGMENT.——The respondents have been. held that the plaintiff had established-the .. 
giveng.decree for the. redemption ofa mort, mortgage, and that the burden: of proving: - 
gage'for: RA rz. - The defence-was'that:the -:.the amount of the mortgage-debt lay on the -+ 
EE, E ee 
of the-co-heirs; and tha e-original mort-.,. l ; E : 
gage dont was Rs. 220 and-notiRs. 120; Would at first sight appear to support the 
Both .the lower^Courts-held that ‘thé, Era Ee in this E 
` burdetis of proof: as to the“ amount;of the’, out Dt a e two cases. can De’. 
mortgage;money. lay on. the . defendant-ap- .. distinguished; In Ma '"Lon's case (I) the ! 
pellants;,andione of the grounds of. appeal. ¡mortgage was an ancient one; and document S 
in this Courtiothatin doing this, the -lower' ; l 
Courts were wrodg. Itseems'tomethatthis ` (1) 2 U, B. R, (1892-96) 350, 
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existed or had existed which, in the ordinary 
course of affairs, would have been with 
the defendants. Further, the matter 
in dispute was not solely what was the 
amount of the original mortgage-debt, 
allegations as to further advances were also 
in question. In the present case the 


'unortgage is alleged to have been an oral one, 


and to have taken place only eleven or twelve 
years before the filing of the suit. The terms 
of the mortgage contract should be within the 
knowledge of the plaintiff just as much as 
within the knowledge of the defendant. It 
does not seem to me possible to hold that the 
amount ot the mortgage-debt was a act 
specially within the knowledge of the de- 
fendantsin this case within the meaning of 
section ro6 of the Evidence Act. And no 
question of further advances arises. Itis a 
well-established principle of law that if a 


plaintiff wishes to rest his case solely on the 


admission of a defendant with regard to a 
particular transaction he. must accept 
the admission as to that transaction as a 
whole. Itisnot open to him to pick out such 
part of the admission as may be favourable 
to himself and to neglect the rest. On this 
ground alone it seems to me that if the 
plaintiffs wish to rely on the admission of the 
defendants in this case they must accept the 
amount which the defendants allege to be 


die. If Ma Lon’s case (x) can be considered ' 


as authority for the contention now put 
forward on behalf of the respondents, then I 
venture to doubt whether it is good law 
to-day. ‘There has been mote than one un- 


` reported case of this Court of late in which 
. the contrary view has been taken. It will be 


sufficient for the purposes of this appeal if 
I refer to one stich case only. In the case of 
Maung Thet Suv.Maung Po Myin (Civil 
Second Appeal No. 251 of 1921) the plain- 
tiffs sued to redeem a mortgage. The defend- 
ant admitted the mortgage, but pleaded 
that the mortgage amount was Rs. 4ro, 
and not Rs. 200 as alleged by the plaintiffs. 
It was held that no burden lay on the defend- 
ant to prove the amount, and that as there 
was no evidence on the point the plaintiffs 
were bound to accept the admission of the 
defendant as a whole. That is clear author- 
ity for the ?iew that the burden of proof 
ii this case as to the mortgage amount 
lay on the plaintiffs I hold that the 
burden of proof has been 


e 
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wrongly . 


(1922 - 


placed in this case and that it was. 
for the plaintiffs to prove that the land was 
mortgaged for Rs. 120 only. Thg evidence 
adduced by the plaintiffs on the point is of 
very little value. "The admissible evidence 
would appear to be that of Maung Po Wa 
who is the husband of one of the plaintiffs. 
There is some evidence to show that the ori- 
ginal mortgagor stated that the amount was - ° 
Rs. 120 but this was not a statement against 
his interest, and cannot be admitted 
in evidence. The plaintiffs have, in my 
opinion, failed to prove that the amount, of 
the mortgage-debt was, as stated by them; 
Rs, 120 only, and ifthey are to be allowed 
to redeem at all Leg must pay the admitted 
sum of Rs. 220. 


W. C.A. Order accordingly. - 


BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL NO. 37 OF 
10921. 

February 23, 1922, 
Present-—Mr. Justice Pratt and Mr. Justice 
Fawcett, 

BAI REVA—DEFENDANT—APPELLANT 

UE? SUS 
VALIMAHOMED MIYAMAHOMED 
—PLAINTIFF~—-RESPONDENT, 

Transfer of Property Act (IV of 1882), s. xor 
—Morigage—Sale to mortgagee—Merger— Would 
be for his benefit,” interpretation of. 

Where a property is mortgaged with a person 
and afterwards sold to him, the mortgage is ex- 
nonu ea by merger unless the owner declares that ` 
it shall continueto subsist. When there is no'mesne 
incumbrance outstanding at the time of the sale, 
the mortgage should be deemed to havé been gx- 
tinguished. [p. 913, col. 2.] 

Lomba Gomaji v. Vishvanath Amrit Tilvan- 
kar, 18 B. 86; 9 Ind. Dec. (N.S.) 566, 
Fahiraya v. Gadigaya, 26 B. 88; 3 Bom. LR. 628, 
referred to. 

The words “continuance would be for his bene- 
fit " in the last clause of section 101 of the Trans- 
fer of Property Act are merely a guide to the in- 
tention of the owner and the question of benefit 
must be decided in view of the circumstances exist- 
ing at the time of the transaction. [p. 913, col. 2.] 

Joga Kishore v. Ram Narain, 13 Ind, Cas 6193: 
34 A. 268; 9 A. I,J. 226, followed. 

The terms of section 101 of the Transfer of Prop- 
erty Act throw the onus on the owner to prove 
circumstances from which it can be inferred that it 
was to his interest to keep the charge alive so as to 
show that at the time of the transaction that wa: 
hisintention, [p.913,col r} > 


D 


t VoL LXX] 

BAI REVA 8, WALIMAHOMED, 
i’. Letters: Patent Appeal fiom’ the decision 
of Macleod, C:-J., in-Second Appeal No, 102 
ob “1926, varying. the decree passed by 
the District Judge, Ahmedabad, which 
‘also varied the decree. passed by the 
«Joint Subordinate Judge at Ahmedabad, 
in Civil Suit No. 43 of IQIS - . oo 
"`, Messts: Patwardhan ang D G. Dalvi, 
-for the Appellant. i d E 
a . Mr. G. N..Thakor, for the Respondents. ` 
SEENEN JUDGMENT. 
- Pratt, J.—-This is a.Letters Patent Ap- 


‘peal from the judgment of the Chief ‘Justice ` 


in Second Appeal No. 102 of 1920. The suit 
“was Original. Suit No. 43 of 1915, and was 
filed by the plaintiffs who are trustees of a 
. wakf, and they sue.to recover posszssiolt 
‘Of three lots, which had been alienated by 
former trustees, in. breach of trust and in 
excess of their authority as trustees,. to 
the defendant. or defendant’s predecessor-in- 
title. Lots Nos..1 and 2 were sold by. these 
dormer trustees on the oth May 1993, .Lot 
:No.:3 had been.mortgaged: by them on the 
AER September root. “The District. Judge 
in first appeal dismissed the suit as regards 
dots Nos.I and 2 as time-barred under Art, 
134 of the Indian Limitation. Act.. But 
-as. to lot No. 3 the learned’ District Judge 
^held that time was saved by time occupied 
in Suit No. 3 of roro which had been filed 
‘by .the. plaintiffs to secure a declaration 
that the property.in suit was wakf property, 
‘He accordingly set aside the mortgage and 
decreed possession to the plaintiffs -subject 
to. their paying compensation of Rs. 99 to 
the defendant, . | ene. ON 
=- In Second Appeal No. ro2 of I920 the 
learned Chief Justice held that, as regards 
lots Nos. 1 and 2, time was also saved because 
the period occupied . in prosecuting Suit 
No.:3 of 19x0 would be taken into account, 
He, therefore, held that the plaintiffs were 
. entitled to a declaration that tlie sale of these 
two. lots. on, the gth May 1903.was invalid. 
But as regards the prayer for possession, the: 
` defendants pleaded mortgages, one of the. 
Sth of Sepember 189r, and the other in 
X898, unde; which they were in possession 
at the time. of the sale. As to these, the 
learned. Chief Jusitce held: that those mort- 
gages were extinguished by merger, and 
accordingly’ decreed. the’ plaintiff's suit, 
As to lot No.3, the.learned Chicf Jus- 
tice errongously referred to the. decree pass- 
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ed by the’ District Judge as a decree for ret 
demption on payment pf the sum of Rs, gb, 
and he accordingly: varied the decree and 
decreed the plaintiff's claim for poséession 
without payment of -this sum which is 
really compensation bnt by mistake referred 
to as redemption money.. ~ ane 

In this Letters Patent Appeal filed by the 
defendant, it is admitted that the defendant’s 
title as: regards lots Nos. Ind 2 under. the 
sale of the gth May 1903 cannot be sustained: 
but Mr. Patwardhan urges that the mortgages 
of 189r and 1898 were ‘not extinguished by 
merger, The law on the subject is enacted in 
section 101 of the Transfer of Property Act 
under which, on the acquisition of superior 
tight the inferior right is extinguished 
unless the-owner declares by express words: 
ot necessary implication that it shall conti- 
utte. to: subsist or such continuance would 
be for his: benefit. ` X DC: 
' Now, there has bean liere-no such declara- 
tion as is contemplated by this “section: 
but Mr. Patwardhan laid Stress on the 
last: : words of the Section . and argues 
that the contimuance of the mortgage would 
be'for the benefit of his client, „and, there- 
tore, it must be held that thete was no, mer- 
2er. The last clause of section ror of the 
Transfer of Property "Act, Ze. the words 
“continuance would be far'his benefit" aie 
merely a guide to the intention of the owner, 
and it seems to me clear that'the question 
of benefit must be decided in view of, the cit; 
cumstances existing at the time of the trans. 
action. “Otherwise, the nature of the title 
might be in suspence for an indefinite time; 
Where there is no meshe incumbrance out-. 
standing at the time of the: sale, the can- 
clusion seems to be iuevitable that the mort: 
gage has been extinguished, I Igier, in. this 
connection, to the case of, Lomba Gomaji v. 
Vishvanath ‘Amrit Tilvanbar: (I) and the re, 
marks-of Jenkins, C. J., in the case of 
Lakivaya v. Gadigaya (2). In any. case, the, 
terms of the section: throw the onus on, the 
owner to prove circumstancés from Which 
it can be inferred that it was to his interest 
to keep the charge alive, so that at the time 
of the transaction that was “his. intention, 
No such evidence has been given on behalf 
of the defendants. I, th&refore, think that 


HEC iat tae Dh. ME 
- (1). 18 B, 86; 9. Ind. Dee, (N. 8;) "566, : ^ ^ i : 
'(2) 26 B, 88; 3 Bows, L. J. 628, 
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the conclusion arrived at by the learned 
Chief Justice that these mortgages were 
extinguished on the plaintiff’s sale is cotrect. 

It is also faintly urged that the defendant 
was entitled to tack his adverse possession 
as purchaser since 1903 to his prior adverse 
possession as mortgagee. But possession 
cannot be tacked unless it is indentical in 
nature. Before 1903 the defendants were 
helding adversely only to the extent of 
their mortgage interest. 

The appellant, therefore, has no case as 
regaids lots Nos. 1 end 2.  . 

As regards lot No. 3, it is true that the 
learned Chief Justice has treated Rs. go 
as redemption money, whereas the District 
Judge decreed payment of this sum not by 
. way of enforcement of the mortgage but 

as compensation awatdable to the defendant 

in rcturn for setting aside the mortgage. 
However, no objection has been taken to 
this sum in appeal, and asit is not shown 
that the trust estate' received any benefit 
from the mortgage-money, it is doubtful 
whether this is a case in which compensa- 
tion could have been awarded. 

J, therefore, confirm the decree of the 
learned Chief Justice and dismiss this appeal 
with costs. 

Fawcett, J.—On the question of possession 
in regard to lots Nos: rand 2,1 do not 
see how the fact of the defendant's having 
possession from 1891 under his mortgaze- 
deed can affect the question of limitation 
that arises in the suit; Admittedly, Art. 
134 of the Indian Limitation Act is the 
proper Article to apply, and under that limi- 
tation runs only from the date of the trans- 
fer by the  tiustee or mortgagee and 
not from the preliminary conveyance, 
bequest or mortgage. This is clear fro 
the use of the word “transfer” in the third 
column, corresponding to the word "trans, 
ferred” in the first column ofthe Article, and 
1s suppoited by a comparison of the wording 
of the preceding Art. 133, where the word 
"purchase" in. column 3 clearly also refers 
to ‘the subsequent transaction mentioned 
in the first column, ` Art. 142 or Art. 144 
does not apply to this particular cas. 
and, therefore, no question of adverse pos- 
session, in my opinion, arises. 

In regard to the question of niger, I 
agree with my learned brother that tie time 
fo be considered in determining whether 
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fendant when he obtained the 
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the continuance of the incumbrance would 
be for the benefit of the owner of the incum- 
brance must be the time of the transaction 
under which he becomes absolutely entitled 
to the property. On this point I agree 
with the view taken in the case of Jogah 
Kishore v. Ram Narain (3). 

The second point is, whether in this case 
we should draw a presumption that the de- 
sale-deed 
of £993 intended the incumbrance to sub- 
sist because it was for his benefit to do so: 
No doubt, in the case of Gokaldas Gopaldas 
v. Puranmal Premsukhdas (4) it is said: 
“The ordinary rule is thata man having 
a tight to act in either of two ways, shall be 
assumed to have acted according to his in- 
terest.” But that was a case whele a mort-. 
gegor’s right, title and interest in certain 
immoveables was sold subject to a first and 
a second mortgage and the purchaser after- 
wards paid off the first mortgage. There 
was, therefore, another incumbrance sub- 
sisting, andit clearly was for the benefit 
of the purchaser of the mortgagor’s right, 
title and interest that there should not be 
meiger. Their Lordships’ remark, I think, 
is intended to apply to cases of that des- 
cription. Thus, after referring to the fami- 
liar instance of a tenant for life paying off 
a charge after the inheritance, they say: 
"In each ‘case it may be for the advantage 
of the owner of a pattial interest to keep 
on foot a charge upon the corpus which he. 
has poid," But that is a very different 
case to one where the purchaser is the ori- 
ginal mortgagee and there is no outstanding 
incumbrance, On this point. I may refer 
to th» remarks of Chief Justice Bellows in 
an American case cited in Ghose's Law 
of Mortgage in India, 4th Edition, Vol. I, 
page 488. He says: “The doctrine of 
merger springs from the fact that when 
the entire equitable and legal estates are . 
united in the same person, there can be no 
occasion to keep them distinct, for ordi 
narily it could be of no use to the owner to: 
keep up a charge upon an estate of which he 
was seissd in fee simple." I think, therefore, 
the ordinary pres.uyption in such a case is 
that tne owner does not iatend to keep 


(3) x13 Ind. Cas. 619; 34 A. 268; 9 ALN 
226. 
(4) 10 C. 1035 (P.C); rr Y. A, 126; 8/Ind. Jur, 


l 399; 4 Sar, D, C. I. 513i 3 Ind, Dec. (N, S.) 092« 
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up the charge upon the estate to which 
he has acquired a full title. This counter- 


acts the rule laid down in Gokaldas Gopaldas: 


v. Puvanmal Premsskhdas (4), and I think 
the learned Chief Justice was right in hold- 
ing that in this case there had been a merger. 
* On the other points I agree with what 
my learned brother has said and 
concur in the proposed order. 

N. K. Decree confirmed. 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
SECOND CIVIL Aperar NO. 620 OF 1921. 
-March 14, 1022. 
Present Mr. Brown, J. C. 
MAUNG PO HLA—DEFENDANT— 
APPELLANT 
i VErSUS 
MAUNG PO SEIN—PLAINTIFF— 
RESPONDENT. 
Limitation Act (IX of 1908), s. 26 (1) —Easement 
-—— Claim to right of way—" Person", meaning of. 
When a claim to a right of way is made under 
section 26 (1) of the Limitation Act in virtue 
of the occupation of a piece of land, the term “per- 
son” in that section means and includes the per- 


son in occupation of the land whether that person , 


is the same individual throughout the period of 

twenty years ox not, [p.916, col. 2 ; p. 917, col. 1.] 

Mr. N. M. Mukerjee, for the Appellant. 
Mr. Dutt, for the Respondent. 


JUDGMENT.—The  plaintiff-respondent, 
Maung Po Sein, sued for a decree directing 
the defendant-appellant, Maung Pa Hla, to 
open up acart track leading from the plaintiff's 
compound. The plaint set forth that the 
track had been used by him as such for the 
last twenty years. The defendant denied this 
and stated that the land was owned by him. 
-Itis admitted that the defendant has recent- 
ly put up posts which prevent the track from 
being used as a cart-track, Both the lower 
Courts have found in favour of the plaintiff 
and the present appeal has been filed under 
the provisions of section 100 of the Code 
of Civil Procedure. It appears from the 
evidence that the plaintiff does not really 
claim that he personally has used this track 
jor twenty years, (Eis claim is that he aud 
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his predecessors-in-interest before him 
have so used it. What he says in the plaint 
is that “thè “plaintiff? has so used i, 
and in view of the definition of 
plaintiff in section 2 of the Ljimita- 
tion Act, the difference between the 
claim as set forth in the plaint and as shown 
in the evidence is immaterial. The Dis- 
trict Court has found as afact that the plaint- 
iff, and before him his father-in-law, have ` 
been using the cart-track for at least twenty- 
five years. Itis not quite clear how the 
plaintiff has succeeded his father-in-law, 
but I understand the finding in effect to be 
that he now. occupies the site that his father- 
in-law used to do, and the right is claimed 
in virtue of the right of. occupation of the 
site. The decree has been given in favour 
of the plaintiff in view of the provisions*df 
section 26 of the Limitation Act. 

The first objection that has been taken 
in the memorandum of appeal is that the 
lower Appellate Court did not come fo 
the fiading whether the road was a public 
or a private one, It seems to me clear that 
the finding was that the plaintiff had a 
private right of way, and I see no force in 
this objection. : 

The third ground of appeal is, that the 
lower Appellate Court did not consider 
whether the points under, section 26 other. 
than the duration of.use by the respondent- 
were proved in his favour. To establish 
a right under the provisions of section 26 the 
plaintiff must prove that the right of way 
has been enjoyed peaceably and openly - 
as an easement and as of right. There 
is no definite finding on these points in the’ 
District Court's judgment. But it was never 
the defendant’s case that the track was used 
with his permission. His case is that it 
was not used as such at all. The fhference is 
that, if the finding yb the District Court 
as to its use is correct, the way was enjoyed 
as an easement and as of right. 

The last ground of appeal is couched in 
general terms and requires no particular 
consideration. There remains for consider- 
ation the second ground, which is, that the 
District Court was wrong in considering the 
use of the track by the plaintiffs father- 
in-law. ‘he contention ds that section 
26 of the Limitation Act only estab- 
lishes a ^ Tight cf way when "ox 
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"person": has” enjoyed it fot | tweuty 
years ;: the plaintiff himself im: this 


case has admittedly: not enjoyed the right: 


H 2 à A) 
lor twenty years, and the term “ person | 


cannot. include also his father-in-law. I 


have been unable to find aty definite judi- 


cial pronóuncément on this question, and 
the wording, of the section is somewhat 
ambiguous, The interpretation sugested: 
on behalt of the appellant seems, ` however, 
to me to E an unnecessaiily. narrow: 
one, and, if accepted, to be likely to lead to 
very ; unsatisfactory. results. If the occu- 
bier, of a piece of land enjoys a tight of way. 
ovei an adjacent piece of land for nineteen 
years, and is.then succeeded in the occapa- 
tion of the land by another who in his turn 
enjoys the right for a similar period, the 
combined occupation and, use for thirty-. 
eight years would, according to this in. 
terpretation of the section, establish no 
tight at all. And if the first person eujoyed: 
the right for over twenty years, then al-. 
though be Dad acquired that right, it would. 
seem.to follow from this narrow interpre- 
tation of the section.that the right dies. with. 
him, and could not be enjoyed by his succes- 
sor. The right would be an entirely personal 
Que, and would die with the person, enjoy- 
: ing it. I do not think itis necessary to inter- 
pret the words “any person" in a sense . which 
would be attended. with such .unsatis- 
factory results. The General Clauses .Act 
prescribes.that the term person shall include 
any company or association or body of in- 
dividuals:whether incorporated or not. [t 
has. been held that an unincorporated aud 
Huctuating body, of persons. like 
‘“tenauts of certain pereunnahs” cannot 
derive any benefit from this "rt of 
prescription [Luichmeeput Singh v. Sadaulla 
Nushyo ` ol But the claim is net 
now on  behali of an unincorporated 
and fluctuating. body of persons. It is 
on behali oi the person who is.in occupation 
of a certain piece oi land. ‘Lie definition 
in the General Clauses Act does not * really 
cover the present case, but it does suggest 
that the Legislature did not intend that the 
word "'pérson" should mean nothing 
more than tie. word “individual,” ‘Lhe 


` (1) 9 C. 698 at p. 703; 32 C. J. R. 382; 5 Shome 
Ty. R. 27 i 4 Ind, Dec. (N. s.) 1115, 
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occuplerot a/certain pieté of fond is? a very 
definite person aud capable of redogaition 
‘by the law, even “though. the indiyiduality 
of that person ` may chhuge: - Quite clearly; 
in the present case,’ the right of way would 
be ‘practically meaningless unless it attach: 
ed to the occupier of the land in the geint: 
bourhood: The original individual on move 
ing to some other locality would mo longet : 
have any tse for the exercise of the might. 
A tight such as.the one claimed in the pre- 
Sent case is Clearly a right attached to the 
occupation of a ceitain piece of land. The 
right is,.so far as the cart-t1ack is conce:ned, 
a portion of the right of ownership over that 
cart-track, aud there is no obvious reason 
why it should not pass from one in- 
dividual' to -another..in exactly’ the 
same way as the full right of Ownership 
would. I have, as I have said, been 
unable to, find any direct judicial autho- 
rity on this point. Butin the case of Achul 
Mahta v. Rajun Mahta (2} it was held that 
the proper issue to frame when aright of way 
was claimed under the provisions of this sec- 
tion was, “was the right of way in questiou 
peaceably,. openly and as of right used "hy 
the plaintiff orthosethrough whom he claims 
©. - “The High Court of Calcutta appears 
to have assumed in this case that the word 
person could not be restricted to the narrow 
meaning of the word . individual. And 
in’ the first illustration of section 26 
itself, the plaintiff is ‘held entitled: tō 
judgment because ''the plaintiff" has 
peaceably and openly enjoyed the right. 
Now the word peson is nowhere 
defined in the limitation Act . but 
the, word “plaintif” -is defined .in 
section 2. as including. any. person" 
trom or through whom a plaintiff claims 
the right to sue. The peaceable enjoyment 
by.any person through whom the plaintiff 
claims would, therefore, according to the 
illustration be.as effective as the peaceable 
enjoyment by the individual plaintiff. I 
am of opinion, therefore; that the term ' "per, 
son “in Che first clause of section 26 cannot 
be limited to the narrow meaning of indivi- 
dual , but that, when the claim to a right 
of way is made in virtue of the occupation 
of a piece of land, the term means and in- 


(3) 6681213 Ind, Dec (N. $.) 5256 
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cludes the person in occupation ot that land, 
whether the person is the same individ ual 
throughout: t-the period. of twenty, years or 
not. E this view eof. the case, the second 
ground set forth i in ihe. memor andum ot apr 
peal fails. ae 

EE dismiss this appeal with costs, eg 


LS 


WEI Appeal dismissed. 
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H ALLAHABAD Step. COURT. 
Aeren PATENT APPEAL NO, 139 OF E 
July, 13, 1922. 

s "Present Bir Grimwood, Mears, Er... 

` Chief Justice, and Mr. Justice. Piggott. : 
:. SHEO, CHARAN— PLAINTIFF — 
; APPELLANT 

- V€YSMS `, i l 
PANNA LAL, AND Groe —DEFENDANTS 
—RESPONDENTS. | ` 

U. P. Land Revenue, Aci (IIIofigor, $. aaa; 
fules made under—R. 23, meaning of — Landlord's 
remuneration. p 

‘Rule 23 of the Pulsa framed by the Board of 
Revenue under section: 234 ofthe U. P. Land Réve- 
nue Act, -means that the Lambarday is always to 
get some retiiunération, either a remuneration the 
‘amount of which is to be fixed by agreemerit bët- 
ween the co-parcetiary body generally, or the 5 
per cent. prescribed by the rule. itself. (p. SE 
col. 2.) 


‘Letters Patent Appeal against the. judg- 
‘ment of Mr. Justice Stuart, confirming a 
“decreė of the "District Judge, Cawnpore, 
Tévefsing a ‘decree of the Assistant Colleg- 
tor, “First ` Class, Hamirpur. e 
T SC Anahdi Prasad Dube, for the Appel- 
Jan 

" Mr. Kailas Nath Main for the Respond- 
‘ents. ` e 
JUDGMENT. this was a | suit in’ EECH 
“the -Lainbardar of.a. certain village : claimed 
‘ftom the entite body of co- “sharers the*re- 
"hiunerátíon, at the rate of 5 per cent, on. Um 
Teyénue payable in respect-of their shares, 
to’, which | ‘he’ Was - entitled’ _under, the 
ru OT Tg » 
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: i +? A . m WM 
E E 


provisions of section 144 of-the United 
Provinces Land Revenue Act, Local Act 
.111.0f. 1907, subject..to rules properly 
made by the Board of Reventie under sec- 
tion 234'of.the said Act. ‘The rules which 
;wele so made-have been -laid before 
‘us, and they seem on their wording cleat 
:andsimple enough. ‘They are te-produced 
.at page 132 and the following pages of Dr. M. 
L. Agarwala's valuable Commentary on the 
. United :Provinces Land Revenue-Act, Edi- 
tion of 1919. They appear to have been 
-plomulgated in the year rgo2. By para- 
graph 22 of the said rules , where there was 
in existence on the date on which those 
.ules came into force an agreement between | 
‘the Lambardar and the co-sharers fixing the 
-amount which the -Lambardar, by virtue 
.of his. appointment, was entitled. to 
teceive from the co-shafeis by way of Te- 
‘muneration, such amount was to continue 
“to be payable, subject to the rule which 
Amm€diately follows. .That rule is in the 
e words:—' - To 
- (No.23) “Where no amount is SO payable 
or where, upon the expiry of the cutrent 
settlement of a temporarily settled mahal 
‘the agreement is.repudiated by either. ‘or 
-both the parties thereto, the Laimbardar 
- will be entitled to-receive from the. co-sharers 
„whom he represents 5 pet cent. upon the land 
revenue, payable by them in.respect of their 
„shares, ot such less amount as may be agreed 
upon between him and them." :: d 
. On its plain wording; this rule seems to . 
“mean thatthe Lambardar is always to get 
some remuneration, either a remuneration 
Ehe amount'of which is to be fixed by agíce- 
:ment between the.co-parcenary body gene- 
Tally ot the 5 pes cent. prescribed by the rule 
itself. This is the plain effect of the words 
‘when no amount is so payable" -> 
; On the finding which has been returned 
ind upon which the decision of the learned 
.Jüdge.of this Court is. based, there is «no 
amount payable to-the: plaintiff Lambardar 
be agreement. The alternative: seems- to 
follow; the co-sharers, unless they can per- 
‘suade the Lambardarto come to an agreement 
ot can come to an agreement amongst them - 
‘selves before:the next Lambardar is appoint- 
‘ed and secure -the appointment of-a 
-Lambardar willing to come to. terms, will 
,have to. ‘continue to pay Che sg Dei cent, 
on the land .fevenue prescribed by the 
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rules. This was the view taken by the 
Assistant Collector who tried this suit 
in the first instance.. The learned District 
Jidge, in appeal, and a learned Judge 


of this Court in second appeal have 
construed the words at the beginning 
of rule No. 23, above quoted, as 


if they meant ''where no agreement 
has been come to as to the amount payable 
to the Lambardar." Reading the rule in 
this way, they have held that the parties 
to this litigation are governed by an agree- 
ment to the effect that nothing is to be 
paid to the Lambardar. The criticism which 
occufs to one on this interpretation of the 
rule is that, if the Board of Revenue had 
intended the effect to be what the lower 
Appellate Court and the learned Judge of 


this Court have held, it would have been’ 


quite easy to say so. As they stand, the 
words, "where no amount is so payable" 
do mean that the provisions which follow 
in the same rule are to come into fofce in 
all cases where there is not some ascertain- 
able amount payable to the Lambazdar by 
virute of an agreement. 

The rule says: “where no remuneration 
is payable to the Lambardar in virtue of any 
agreement." These defendants reply: "in 
the present case there is an agreement in 
virtue of which no remuneration is 
payable." On the plain wording of the 
Tule, is it not correct to say to the 
defendants:—“‘Your case falls within the 
scope of the rule ; it is one of the cases 
in which the rule was intended to 
operate ?” 

The contention which found favour in 
the Courts below seems to have been, in 
substance, that the Board ef Revenue could 
not have intended the rule to mean what 
its words ,apparently say, because of cer- 
tain consequences which would follow upon 
any attempt to apply the rule according 
to its apparent meaning. The contention 
is that it would be easy for the co-sharers 
at any Settlement to agree amongst. them- 
selves that tHe Lambardar shall receive a 
merely nominalremuneration. This is peT- 
fectly true; but it by no means follows that 
the Board of Revenue when it brought this 
rule into force did notintend to srtike at all 
existing agreements under which the femu- 
neration of the Lambardar was to be nil, 
and go to bring pressure to bear upon the 
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co-sharers to come to reasonable terms, sub” 
jectonly tothe condition thatthe Lambar- 
dar was to get some Temunefation im every 
case. Revenue Officers tho have had experi- 
ence of the extreme difficulty sometimes met 
within getting any co-sharer to accept the, 
office of Lambardar, in particular villages 
where the great bulk of the cultivated land 
consists of sir and khudkasht, or where an 
informal partition has in effect divided up 
all the lands of the village, so that each 
individual co-shatet practically collects rent 
equivalent to his own rateable shate in the 
net 'profits of the mahal wil readily un- 
derstand that the Board of Revenue 
may have had a deliberate purpose to serve 
in insisting that in allcases the Lambardar 
should receive at least some remuneration. 
When all is said and done, even when there 
are no Tents for the Lambardar to collect as 
such, and where the co-sharers concerned 
take it upon themselves to pay in their in- 
dividual quotas of land revenue atthe Tahsil 
instead of making payment through the 
Lambardar, (though, as a matter of fact, 
such cases must be fare, for it is distinctly 
against the interests of sound administra- 
tion that revenue should be collected in 
smallfractionsfrom a number of co-sharers, 
rather than from the duly appointed Lam- 
bardar oi the mahal), even then the fact. 
would remain that the Lambardar by virtue 
of his office would be the first person against 
whom coercive process, by way of arrest 
or otherwise, would issue in the event of 
any default in the payment of land revenue. 
In determining this appeal, therefore, we 
are content to base our decision mainly 
on the wording of the rule of the . Board 
of Revenue which we have quoted above. 
The particular facts of this case, however, 
are deserving of attention. At the Settle- 
ment of 1285 F. before the Board of Re- 
venue had issued the rulein question, there 
was an agreement between the co-sharers 
that the Lambardar should receive no re- 
munetation. At a subsequent Settlement 
(in r3r2F.), the plaintiff contends, that 
this agreement was expressly abrogated. 
Hehas failed to prove that it was so abro- 
gated; but, on the' other hand, there is no 
evidence that it was re-affitmed. Our opin- 
lon is that, if the co-sharefs as a body 
desired to contract themselves out of the 
scope of the Board of Revenue’s tule, they 
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ought to have agreed upon some nominal 
remuneration fot the Lambardar. ‘The effect 
of the rule is to place the latter in a strong 
position ; he can bargain with the co-shaters 
for some reasonable femunertion, under 
threat of standing upon his extreme rights 
and claiming his full 5 per cent. on the land 
fevenue. Ifthe agreement of 1285 F. had 
been expressly and in: terms, renewed in 
1312 F. we might perhaps have hesitated 
as to our decision, though still holding that 
the plaintiff’s claim was within the letter 
of the rule. As the case stands, we are clear- 
ly of opinion that the agreement relied upon 
by the defendants, even if it survived the 
enactment of the Board of Revenue's Rules 
of 1902 (which we doubt), came to an 
end automatically at the close of the Settle- 
ment fot which it was made and could have 
no effect on the rights of the Lambardar 
thereafter at any Tate, unless it were 
proved, that it was expressly renewed. 

We, therefore, allow this appeal, set aside 
the decree of the Single Judge of this Court 
and that of the District Judge, and restore 


the decree of the Court of first instance. 


The plaintiff will get his costs throughout, 
including those of both hearings in this 
Court. 


W. C. A, Appeal allowed. 


NAR ae 


CALCUTTA HIGH COURT. 
Civi, RULE No. 575 OF 1922. 
January 25, 1922. 


Present :—Mr. Justice Rankin and 
Mr. Justice B. B. Ghose. s 
NANIBALA DASSY A — PETITIONER 
VEFSUS 
JAMINI SUNDARI AND OTHERS—OPPOSITE 
PARTY. 


Civil ‘Procedure Code (Act 
AX XII I—Suit in forma 
suit by, maintainability of.. 

minor who is not possessed of sufficient 
means within the definition. of pauperism for the 
urpose of O. XX XIII*of the Civil Procedure Code 
is entitled to be allowed to sue in forma pauperis 
by a next friend although the next friend is not 
a pauper. 

Venkatanarasayya v. Achemma, 3 M, att Ind. 

Dece (M S$) 558, followed, —^ — 5 05 


V of 1908), O. 
pauperis — Minor, 
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Civil Rule against the decision of the 
Munsif, Manikgunj, dated the roth June 
1922. ; . 

Babu Rajendra Chandra Guha, for the 
Petitioner. 

Babu Surendra Nath Guha, for the Oppo- 


site Party. 
JUDGMENT. 
Rankin, J.—In this case I am of opinion 
that the Rule must be made absolute. It 
appears that upon the terms of the Civil 


‘Procedure Code and the cases thereunder, 


in particular the case of Venkatanarasayya 
v. Áchemma (1), a minor who is not possessed 
of sufficient means within the definition of 
pauperism for the purpose of O. XXXIII 
is entitled to be allowed to sue Aa forma 
pauperis by a next friend although the next 
friend is not a pauper. In like manner, 
the wealth or other circumstances of the 
minor's relation in general are not material 
under the Code. ‘The law of India in this 
réspect appears to be very different indeed 
from the law as prevailing in the Court of 
Chancery in England. Under the circum- 
stances, we have no option but to make 
this Rule absolute and to direct the Court 
below to proceed under O. XXXIII. There 
will be no order as to costs. 

B. B. Ghose, J.—I agree.. i 

vw CA, Rule made absolute. 


(GO 3M. 343 Ind. Dec, (N. S.) 558. 


* 


e 
OUDH JUDI COMMISSIONER’S 
C0 : 
First CIVIL APPEAL No. 48 OF 1922. 
February 28, 1922. 

* Present.[—Mr. Kanhaiya Lal, J. C. 
DULAM SINGH-~DEFENDANT— 
APPELLANT ` 

versus 
AJODHIA PRASAD AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 
Conivatt Act (IX o7 1872}, $. 74—Stipulaton 
for increassd interest on default.— Reasonable sja 
pulation.s EE "e 


Q20 . 


-Where a mortgage-deed provides that the mortga- 
gor shell pay interest on the mortgage-money at 
annas ten per cent. permensem half yearly and that 
if such payment is not made the interest remain- 
ing dhe shall carry interestthereon at r per cent. 
per mensem, therate of interest stipulated foras 
payable in case of default is not unconscionable. 

Deo Eug v. Gulab Kuar, 20 Ind. Cas. 949, 
relied on. Ma 


* 


- Appeal against the decree of the 
Subordinate Judge, Unao, dated the roth 
August 1922, | 


. Mr. Arabi, for the Appellant. 
Mr. Daya Kishen Seth, for the Respond- 


ents. . 


, JUDGMENT.— This appeal arises out 
‘of a suit for .foreclosure and the only 
question for consideration is, whether the 
plaintiffs are entitled to interest after de- 
fault at the enhanced rate claimed and up 
to what date. The mortgage-deed provided 
that the mortgagor shall pay interest pn 
the mortgage-money at IO annas per- 
cent. per mensem for half year, and that 
if such payment was not made the interest 
remaining due shall carry interest thereon 
‘at one per cent. per mensem. There was a 
‘farther provision that the entire mort- 
gage-money shall be paid within three 
years.and that; if the mortgagee had to file 
a suit, he would be entitled to such interest 
after the date of the suit till realization 
as the Court béfóre which the suit might be 
filed might think fit to allow. —  . 

The Court below has allowed simple in- 
terest at one per cent. per mensem on the 
interest which had réinained ‘unpaid up to 
the date of the decree and simple interest 
thereafter at six per cent. per annum till 
the date fixed for payment. e defendant- 
appellant wants that the rate of interest 


allowed on tke interest falling due should F 


not exceed the- rate originally stipulated 
while the mortgagees^who have filed a cross- 
objection, contend that-the interest allowed 
to them was. not unconscionable and that 
the’ same rate ought to have Deen allow- 
ed to them after the date of the suit. 

The mortgage-deed' does not provide 
for the payment of compound interest ex- 
cept in the sese that the interest remaining 

due would Dear simple interest. at one per- 
Sent. por mese. “Tht terms of the con- 
"tract bear some analogy “to those in 


Ki 
P 
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Gulab Kuar (x) The 
plaintiffs are entitled under section 74 


of Indian - Contract Act (IX of 1872), 
. to reasonable compensatiqn forthe défault, 


-not exceeding the amount of penalty stipu- 


: lated for. The rate of interest stipulated 


for as payable in case of default is not un- 
-conscionable, though it is slightly in excess 
of the original rate. 

."Ihe learned Counsel who appears for the 
mortgagees, is willing toforego the cross-ob- 
jection, iftheinterest allowed to them at one 
per cent. per mensem up to the date of the 
decree and such interest as has remained 
unpaid is not disturbed. The Court below 
has allowed no interest to the. mortgagees 
beyond the date fixed for. payment. ‘There 

.ate thus certain advantages conferred on the 
defendant-appellantoperating from the date 
-of the decree in lieu of those conferred on 
the mortgagees in respect of the period 
antecedent to the decree. - 
.: The appeal and the cross-objection, there- 
fore, fail and are dismissed with costs. 

N. E. < 

E Appeal dismissed. 

(x! 20 Ind, Cas, 949, 





BOMBAY HIGH COURT. 
ORIGINAL, CIVIL JURISDICTION SU 7 
NO. 131 OF I922. 
. February I8, 1922. 
Present-—Mr. Justice Pratt. | 
MATHURADAS MAGANLAI,— 


PLAINTIFF 
UEYSHS ` ] Y 
NATHUBHAL VITHALDAS— 
DEFENDANT. 


Bombay Rent (War Restrictions) Act (Bom. Act 
.II of 1918), s. 9 (ri)— Ejectment suit om non- 
payment of rent — Payment of rent inio Court after 
filing of suit, effect of —'"'Pays,"" meaning of. 
'. Where a tenant contüimaciously refuses to 
“pay rent for premises leased to him, he cannot, 
.in an action for his ejectment, claim the protec- 
.tion of the Bombay Rent (War Restrictions) Act, 
“by bringing the arrears of nent intò Court, because 
“the conditions in section 9 (1) of the Act are con- 
‘ditions precedent which must be fulfiled at the 


"date ofthe cause of action, the word ‘pays’ 


in the section referring to the time anterior to 
the filing of the suit. [p. 922, col. 2; p. 923, col, SI 
ade ee © ef, c. € 7 * -3 DU 
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Mr. F. 5. Laleyarkhan, tor the Plaintiff. 
- Mr. Campbeu, tor the Defendant. 

` JUDGMENT. — [Ihe plaintiff in this suit 
seeks to evict the” defendant who is a 
monthly tenant ot the plaintiff's house 
at Sandhurst Road and, on July 18, 1921, 
gave notice to quit terminating the tenancy 
on September I, 1921. The  detendant 
pleaas the Bombay Rent (War Restrictions) 


Act, No. II ot 1918, and the plaintiff's reply: 


is that the actendent is not entitled to pro- 
tection under the Rent Act as he has not paid 
the rent. The defendant admits that his 
rent is in arrears from Toun I, 1919, but he 
states that he tendered arrears of rent to the 
pleintiff in August 1921 and that the plaint- 
iff refused to accept the rent. 

On these pleadings the following issues 

were framed :— 
- (x) Whether the detendant did not in 
August I921 offer to pay all arrears of rent ? 
(2) Whether plaintiff declined to recover 
arrears as he said he had terminated the 
tenancy by his letter of July 10921? 

(3) Whether, in any event, the plaintiff, 
under section 9 ot the Rent Act, is entitled 
to an order for possession ? 

Now, the plaintiff had in Suit No. 941 
ot 1929 sued the defendant for possession 
and the sut had been dismissec on the ground 
that the plaintifi's requirements had not been 
proved, and that dismissal was without 
prejudice to the plaintitt’s claim to recover 
the arrears ot ient from the detendant. 
Since the dismissal of that suit the plaintiff's 
‘Attorneys have been repeatedly demanding 
payment of rent. The first ictter was Ex- 
bit A ot June 23, and it was followed up 
by a second letter ot August 9, r920. To 
e neither ot these lette:s did the detendants 
make any repry until April 1921 when the 
detendant wrote demanding payment ot the 
taxed costs in Suit No 94r ot 192). The 
plaintiff, in renly, on April I9, 192r, claimed 
‘to set off the amount of taxed costs against 
the amount ot rent which was payable by 
-the detendant, but the detendant objected 
‘to this and the plaintiff’s demand ot payment 
“ot the arrears of rent continued on May 5, 
“1027, Exhibit D, and June 24, 1921 Exhibit 
P, without eliciting any reply trom the 

“delendant. Eventually, on July 18, 1981, 
‘the plaintifi.gave notice to quit. 

Now; the defendant admits that he re- 

\eéived these "letters and that he madè no 


replv to them and the only excuse that be 
gives is, his wife was dying and thathe was 
absent with her at Miraj and then at Deotalt. 
This excuse 1s very: inadequate, tor the 


, house was 1n the occupation ot a son and 


son-in-law who could have paid tor him, 


and after he returned trom’ Miraj he spent ` 


some time in Bombay 
pad then. 

His unwillingness to pay the rent 15 maui- 
fest from his otjection even to allow the 
amount ot taxed costs to be set off against 
the arrears of rent. 

I, theretore, disbelieve his uncorroborat- 
ed statement that in August 192r he offet- 
ed to pay the plaintiff the arrears ot rent 
and I have not called upon Mr. Taieyarkhan 
for evidence to contradict that statement. 

That disposes of the first and second 
issues, but, however that may be, the fact 
remains that no rent has been paid since July 
10919, That is admitted in the written 


and could have 


‘statement and it is only after suit tiled that 


the defendant with his written statement, 
on February 4, 1922 , paid into Court all 
the arrears of rent including rent tp to tne 
end ot April 1922. 


Mr. Campbell contends, and has contended 


, very strenuously, that, under section our) 


ot the Bombay Rent Act, the effect ot this 
payment is that the Court 1s unable to maxe 
an order for eviction. Section 9 (r) runs as 
follows:— 

“No order for the. recovery Or possession 
of any premfses shall be made so long as 
the tenant pays or is ready and willing to 
pay rent to the full extent allowabie by this 
Act and ere the conditions of the 
tenancy.' 

Mr. Campbell’ s contention is, that the 
oonditions here iaid down are conditions 


‘which apply at the dat ot the order, and 


that, even it a tenant has made any detauit 
in paying the rent and is in arrears at the 
time that the suit is filed, yet he has, 
undei section. 9 (1),,a locus anuenhue and 


‘it he brings the arrears ot rent into Court 


the Court canaot make an order for the 
recovery 01 possession. 

Ihe section is based on the corresponding 
section ot the English Act, the Increase ot 
Ment and. Mortgage Infterest (War Res- 


.titctiogs) Act, I9L5, which is. as follows:— 


` «No order for the recovery.iof possessiof 
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of a dwelung-house to which this Act ap- 
plies or tor the ejectment ot a tenant there- 
fram shall be made so long as the tenant 
continues.to pay rent at the agreed rate as 
modified by this Act and performs the other 
conditions ot the tenancy." ; 

This section is also in the present tense 
but, nevertheless, it has been construed 
in Bngland as importing a condition 
precedent which must be fulfilled by the 
tenant not at the time when the Court has 
to make its order, but at the time when the 
writ is served, 

In Beams v. Carman (x) Lawrence, J. 
Said:— 

“There was a right in the landlord to 
possession when the "writ was served, .... 
and there was no locus penitenti@ on the 
part of the tenant, nor could he (his Lord- 
ship) reinstate the tenant, as though he had 
continued to pay the rent and pertorm the 
terms of the tenancy." 

So also in the case of Davies v. Bristow (2) 
the section was construed as constituting 
a condition precedent to the r1ght or a tenant 
to claim the protection of the Act, that he 
should nave paid the rent and pe1formed 
his obligations under the tenancy agreement. 

I think that is the proper construction 


ot section 9 (1) of the Bombay Rent Act.. 


Tne present tense is used not to describe 
anything that the tenant does or may do 
at the time when the Conrt’s order is made, 
but to describe the conduct of the tenaat 
which entitled hum to plead the Rent Act, 
4. e., the conduct of the tenant up to or at 
the time when the suit was filed. 


Mr. Campbell contends that -there is a 
distinction between section 9 (r) oi the 
Bombay Act and the English section, in 
ihat the English section uses the words 
‘‘continues*to pay” the rent instead “of 
the word “pays? which is used in thc 
Indian section, But I do not think 
that the words ‘ continues to pay’ import 
any distinction. Whetner the words ate 
“continues to pay” or “paye” the real ques- 
tion is whether they refer to the time an- 
terior to the filing of the suit or the time 
subsequent tbereto. I think that in both 
the English and the Indian section the 


e 
(1)(1920) 36 T. L. R. 366 at p. 307. 


G (1920) 3 K, B. 428 at p. 436; 123 L. T. 655; 


86 Te Ie Ry 753: 


.to the time before the suit is 


Words “continues to pay” and the word 
“pays,” respectively, refer to the time 
anterior to the tiling of the suit, , 
Then,-Mr. Campbell*reters to the words 
“is ready and willing to pay the rent to the 
ful extent aidowable by this Act." These 
words do not appear in the English section; 
but here, agaiu, the question is, whether 
readiness and willingness to pay refers 
filed or 
the time subsequent to the filing of 
tne suit. 1 think it refers to the time 
prior to the filing of the suit and it has been 
inserted to meet cases in which failure to 
pay rent has been due to a aispute between 
the landlord and the tenant as to the amount 
of standard rent. Mr. Campbell says that 
this cannot be thé true construction .be- 
cause, otherwise, a tenant who made a wrong 
estimate as to what the standard rent was 
would find himself evicted merely because 
his estimate was wrong and the landlord's 
estimate was rignt. But that is a case 
wrich could easily be met by the tenant 
oHering not to pay any fixed sum as rent, 
but stich sum as the Rent Controller or the 
Court may adjudge to be the standard rent. 
Mr. Campbell’s third argument is, that ` 
the use of the past tense in section 9 (2) as 
contrasted with the present tense of sec- 
tion 9 (1) shows that the acts ot the tenant 
referred to in section g (2) are past acts 
while the acts referred to in section g (1) are 


“present acts, t.e., acts at the date of the 


order. But I do not think that that is so. 
Section 9 (2) is in the past tense because it 
refers to past acts ot waste or conduct in 
the past which has been an annoyance. 
Section 9 (I) is in the present tense because 
that section merely describes the sort ofe 
tenant who is entitled to claim protection 
under the Act. 


I think thatis the only admissible con- 
struction of the section, for otherwise the 
tenant mightietuse to pay rent and the land- 
lord will be unable to evict him. For every 
time that the landlord filed a suit to evict 
him he would bring the rent into Court 
and tnen withhold it again until such time 
as the tandlord skould file a fresh suit. 

1, therefore, think that the conditions in 
section 9 4I) are conditions precedent which 
must be fulfilled at the date ofthe cause of 
action, The detendant has contumaciougly 
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refused to pay rent and I think he was en- 
couraged to this attitude by the dismissal 
ot Suit No. 94I of 1920 in June 1920. 

Mr. Campbell “says that the Court has 
$unusdiction to relieve against forteiture. 
But this ıs not a case tor the exercise by 
the Court ot its equitable jurisdiction, tor 
ihe tenancy was not determined by for- 
feiture but by a notice to quit. The ques- 
ton is one simply whether the detendant 
has proved that he has fulfilled the condi- 
tions ot section 9 (1), for, uniess he has 


fulfilled those conditions, he is not em. 


titled'to protection ot the Rent Act, The 
Act gives the Court jurisdiction to create 
a statutory tenancy after the termination 
of the previous tenancy by the notice to 
quit. The jurisdiction does not arise unless 
the terms on which the Statute gives it are 
strictly complied with. ‘The principle 1s that 
set forth iu the judgment ot the Privy Coun- 
cilin Nusserwanjee Pestonjee v. Meer Mynoo- 
deen Khan (3). I, therefore, find Issue No. 
3 in the atlirmative and that the plaintift 
is entitled to an order tor possession. 

Decree for the plaintitt tor rent trom July 
I, 1919, to August 3r, 1921, at the rate ot 
Rs. 45.per mensem, less a sum of Rs, 403-0-8 
and for rent and compensation atthe same 
rate per mensem trom September I, 1921, 
till possession given. Liberty to plaintiff 
to recover this amount from the amount 
paid into Court by the defendant. Decree 
for plaintiff for possession on or before 
July 30, 1922. No order as to costs. 


W, C. A. Suit decreed. 


(3) GM.I. A. 134) 19 E, R. 50. 


CALCUTTA HIGH COURT. 
APPEAL FROM, ORDER Nn. 24 OF Zo? 
August 18, 1920. . 
Presen::—Justice Sit N. R. Chatterjea, KT., 
aud Mr. Justice Cuming. 
SURENDRA NATH CHATTERJEE 
AND ANOTHER—PRINCIPAL DETEND- 
ANTS-~-APPELLANTS 
UEVSUS 
SAROJ BANDHU BHATTACHARJEE 
AND OTHERS—FLAINTIFFS AND 

Pro forma DEFENDANT— RESPONDENTS, 

Will, construction of—Will giving absolute 
estate in one portion and limited in another— 
Succession Aci (X of 1865), s. 125. 

Where a Will purports to.confer an absolute 
estate in one portion of it, while other clauses 
indicate a contrary intention, it cannot be held 
that the person taking under the Will was given 


: an absolute estate with absolute power of aliena- 


tion merely upon whatis stated in the earlier part 
of the Will entirely ignoring the other provisions 
ofthe Will, on the ground that an absolute estate 
having been given, the other provisions being 
repugnant to the nature of the estate must be re- 
jected. To determine the nature of the estate 
conferred all the provisions of the Will must be 
taken into consideration. The Court will bave to 
see whether the provisions madein the first part 
of the Will which purport to confer an absolute 
estate, are qualified by the provisions made in 
the other parts of it. [p. 927, cols. x & 2.] ; 


If once an estate conferred by Willis held to be 
absolute, the conditions as to the mode of its en- 
joyment are void. But the Court will have to 
look to all the terms of the Will and find whether 
an absolute or limited estate was conferred. fp. 
925, col. 2.] . SE 

Appeal against en order of the Officiating 
Subordinate Judge, Burdwan, dated the 
roth of October 1917, reversing that of 


the Monsif, Kalna, dated the oth. of 
Septmenber 1916. 
Babus Pyari Mohan Chatterjee and 


Krishna Lal Banerjee, for the Appellants. 
Babu Bijan Kumar. Mukerjee, for the 
Respendents. l | 
JUDGMENT.—This appeal’ arises out or 
a suit to Tecover possession of the property 
in dispute. The plaintiffs alleced that cer- 
tain persors {who may be described as the 
Mandals) mortgaged the property in suit 
to their maternal grandfather Surjya 
Kant Bhattacharjee, that Sutjya Kant 
executcd a Will ein favour of his 
daughter Gopendra Bala (the mother of 
the plaintifis), that after the death of 
Surjya Kant the Mandals executed a 
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mottgage kesthunds in favour oi Gopendra 
Bala, and that on her death, the plaintiffs 
having s succeeded to the estate of their mia- 
ternal grandfather as heirs, brought a suit 
“upon the mottgage and in execution 
of the decree obtained upon it, purchased 
the’ property and obtained . symbolical 

possession, but that the defendants 
wete withholding possession from the 
- plaintiffs. Some of the dcfendants ate 
‘the mortgages -or their heirs, and 
the others are  purchas.rs of  pottions 
of the property. The main points in dis- 
pute. in the’ suit were, first, whether the 
plai ntif's mother, Gopéndra Bala, obtained 

‘an dbsoluté or a limited estate tinder the 
‘Will’ for if she got an absolute estate the 

“plaintiffs would not be heirs, as she left a 
maiden daughter who. is still living; and, 
«secondly, whether the decree and pro- 
"Ceedings held thereunder ate valid. ia 

The “Court of fitst instance did not take 
‘any evidence in the case but held that *the 
"Will conferred an absolute estate- upon the 
"plaintiffs! mother; that she ‘left "A 
maiden ‘daughter who is still living, and 
"that the. plaintiffs- therefore, had 
‘title to the “property, and Loco dins 
dismissed the suit. On appeal the leatned 
Subordinate Judge held that the questions 
raised in the case should be decided after 
taking evidence dnd remanded the case 
tor: trial upon the merits. The defendants 
-have appealed to-this Court. 

It is contended that the question whethér 
‘the: plaintiffs’ mother got an absolute or a 
‘limited estate should be determined upon 
‘a construction of the. Will only and that, 
‘tinder the Will, she took an absolute estate; 
.Secendlv, that in any case Nie lower Ap- 

pellate Court ought not. to have remand- 
ed the case for trial, 
*ptoceeded under O. XLI; r. 25 of the Civil 
Procedure Code. 

The first point for consideration, therte- 
‘vote; is what was tbe nature of the estate 
conferred upon the plaintiffs’ mother by 
“the Will. : 

' The Will states that the. testator had þe- 
“come old and was suffering ftom diabetes 
-and for that reason rules should be framed 
‘Tegatding his properties. Then’ ‘it states: 
“CT therfore, make these provisions by this 
"Will that you are my only daughter there 
is io other neater heir of mine than you. 


a? aire "ei e e HE e ^ w 


but should havee 


After my death being malih vested with 
‘the power to transfer by sale of gift, th 
entire properties moveable aud immoyeable 
specified in Schedules I and II below you 
will enjoy and hold possession of the same 
it great felecity down to your sons, son's son 
and so on in succession and actin the fol- 
lowing manner." Then provisions _ate 
made in several paragraphs which run. as 
folllows :—' 

“ry, Living and residing in my e 
dwelling-house (ancestral dwelling-house) 
in the village of Mowgachi, you will inherit 
(became uttaradhnbari) the fent paying and 
the rent-free properties, moveable and 
immoveable, described in Schedules I'and II 
"which at present I possess and which 
wil be acquired up to ‘the time 
“before my death, and the monies that 
ate invested in money-lending business, 
and the cash money and the ofnaments 
in stock, and the paddy aud the 
metalic utensils etc., all the properties left 
“by me, down to your heirs in succession ; 
you will, living and fesiding on my ances- 
tral Bhilia in the village Mowgachi 
and by lighting lamp on the Bhitia you 
will live snd reside on my Bhitta down to 
yout sons, son's son and bcits iu succession; 
and hold possession of all the properties 
Jett by me. If there be any male child 


born of yout womb, and if your husbadd ` 


(my son-in-law) Srijukta Hari Pada Bhatta. 

.charjee or you be totally incapable of beart- 
‘ing the expenses of his education, then you 
will be écmpetent to sell the entire ot^a 
portion of my propertiesond meet the ex 
penses of theit education. and also if you fall 
in to great calamity you will he ' competent 
to sell these properties.” On ‘any other 
grounds except this or if you do not live 
and teside in my ancestral iwelling- honse, 
you will not Le - competent te tfansief by 
sale of gift oTin any way auy of my pfo- 
perties “mentioned in this Will, if you do 
so, the same will uot be valid. 

“2, It is my sole and principal object 
and my utmost desire that the autumnal 
Durga, Shyamma and Jagadhattfi Pujahs 
inaugurated by me, shall be continued fór 
ever, in the same manner, from generation 
to generation. For this teason, I enjoin by 
this Will that after my death being entiled 
to all the properties left by me, "you will 
continue to perform the said Durga, Shyama 
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and Jagadhattri Pujahs  uninterruptedly 
continually and uniformly down to your 
heirs and Tepresertatives-in-succession at 
an expense of RS 75 pet annum. Iffor any 
“special reason the same becomes impossi- 
Die then the three Pujahs must be performed 


uninterruptedly for at least 20 years after | 


-mY death. Tf vou fail to co the same, you 
‘will not bè competent to hold possession of 
any of my properties meveable ond im- 
mov.able, lett by me and it by living and 
residing , in my ancestral dwelling-house 
you do net perform the Pujahs, etc., both 
you and your husband Srijut Hari Pada 
Bhattacharj»e would be sinners ond thrown 
into hell for not obeying the ordets of 
superior (fatliir}. Ti von do not perforni 
the Pujshe; the priucipel gentlemen oi 
thy village, such as Ram Nitshingha Gbese, 
Up.ndra Narain, Ghesc, Jadab Chandra Pat- 
tack,  Kodar Nath Gang:pathje, Sasi 
Bhusan Pal, Gopal, Chanjro Khan, Surja 
Kanta  Ecy,. Kali Bhanjan Shaha, 
Prosunna Kumar Raha and others shali 
have power to urge you in the act.” 
' Tn’ the third and fourth paragraphs, the 
testator provides that certain persons ate to 
bé mairtaine d as members of the family 
and in case of disagteemert they are to be 
accómmodated each separately in a rcom, 
and a fixed amount of maintenance ptovid- 
ed for them. The other provisions of the 
Will. ate not material for this case. 

A large number of cases have been cited 
before us bearing upon the question whether 
the’ words “malik” and ^ putra poutradi 
kareme " confer an absolute estate. It 15 
unnecessary to deal with them because 
th? meaning of these expressions i8 now 
well-setticd. 

“The Will before us states that not only is 
th he daughter to be “ malik” bot “will be 
vested ‘with power to ttansfer by sale and 
gift ” and will “enjoy and hold possegsiou 
in great felecity down to sons and son's sou 
and so on in succession. " These words 
without anything to qualify them wccld 
do doubt create an estate ot inheritance, 
gid. there is power to alienation expressly 
given. It is accordingly contended that 
the provisions in “the subsequest part 
of the Will merely lay down the mode 
oi. enjoyment of the property, that those 
conditions may be disfegatded having re- 
gaid to the previsions of seetion 125 of the 


Succession Act, and that they do not 
qualify the absolute estate conferred i in the 
earlier parts of the Will. i 

There is no doubt that if once an estate 
conferred by a Will is held to be absolute, 
the conditions as to the mode of its enjoy- 
ment ate void. But we have to look to all 
the terms cf the Will and find whether an 
absolute or a limited estate was conferred: 
We have, therefore, to see whether the pto- 
visions madein the first Batt of the Will ate 
qualified by the provisions made in the other 
parts of it. Now, thtec things appear to have 
been uppermost in the mind of. the tes- 
tator, the first is that his daughter and “het 
Sons, son’s son and so on in succession ' 
shall reside in the ancestral Bhika in village 
Mowgach: and by “lighting lamp on the 
Bhitta’”’ (an idea entertained by orthodox 
Hindus} hold possession of all the 
properties, and it is expressly stated 
that if the daughter does not reside 
in" the ancestral `. dwelling-hcuse, she 
will not be competent to ttansfer by 
sale or gift or in any other way any of the 
properties menticned im the Will. The 
intention cf the testator, therefore, was that 
the daughter and her heits should reside 
in the ancestral dwelling house and "7 light 
lamp on the B/uiia. " If, however, an ab- 
solute estate was intended to be conferred 
she might sell away the properties and 
go to feside in her husband's nouse, which 
wotild defeat the intention of the testator. 
There appears to be special reason for the 
testator's making such a provision. Ordi- 
natily, the daughter woula reside with her 
husband in the lattcf's house and it was 
probably Because the testator apprehended 
that she might go $o live at her husband's 
house that he made the provision thet she. 
would not be competent to &fansícr by 
sale of gift orin any other way any of the 
ptopetties, and that if she did, it would 
not be valid. 

The second is the education of the sons 
whé might be born to her. In the same. 
paragraph the testator says that if she 
or her husband be totally unable to ‘beds 
the expenses of education of any sons 
who may be bornto het, in that case of in 
case of great calamity she would be comi. 
petent to sell the whole or a portion of: 
the properties and meet the expeuses ef 
their education, and concludes by saylry" 
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‘on any other ground except this aud if 
vou do notlive and reside in my ancestral 
dwelling-house, vou wili not be competent 
to ttánsfer by sale ot gift or in any othet 
way any of the properties mentioned in 
the Will. If vou do so the sale will not be 
valid." The power of alienation, therefore, 
is given to Fef only in certain events, viz., 
for meeting the education expenses of het 
sons, of in case of “great calamity,” and she 
would have no pewer of alienation at all 
if she did not reside in the Bhatia. 

The third is the pefotmance of the Pujahs. 

In the second paragraph, it is stated that 
the testator’ s “sole and principal object ” 
ani his ''utoniost desire was that the 
autumnal Durga, Shyamma and Jagadhattti 
Pujahs inaugurated by him should be 
continued for ever in the same manner 
from generation to genefation, " and he 
enjoined that after his death the daughter 
being entitled to all the properties left by 
him will continue to perform the said Pujahs 

'" uninterfuptedly, continually and uni- 
formly " down to her heirs and represen- 
tatives-in-succession at an expense of Rs. 75 
per annum, and if fot any special Teason 
the same becomes impossible, then the 
Pujahs must be performed nninterruptedly 
for at least 20 years after his death. These 
Pujahs had been inaugurated by the tes- 
tatot himself, and it was of paramount 
importance to him thatthe Pujahs should 
be celebrated by the daughter and her 
heirs-in-succession for ever, at any Tate for 
a period of 20 yeats. Now, if she was to get 
an absolute estate she might sell away the 
properties and go to reside in her husband's 
house. In that case, what would become 
of these Pujahs which the testator says 
wete to be celebrated by her and her heirs- 
in-succession for evef, at any fate for 20 
years? The fntention of the testator is 
very clearly expressed, “It is my sole and 
principal object and my utmost desire” 
that the Pujahs should be performed, and 
if she failed to do the same she "ell not 
be competent to‘hold possession of any of 
my pfoperties moveable and immoveable.” 
We think that the intention is clear. and 
clearly expressed in the Will. It is not 
a mere moral injunction, though such en 
injunction is given in¢he lines which follow 
“if living and residing in my ancestral 
dwelling-house you do not perform the 


Fujahs, etc., both you and your husband ' 
Srijut Hari Pada Bhattacharjee would be 


‘Sinnets and thrown into hell for not obey- 


ing the orders of superior (father). If you 
do not perform the Pujahs, the principal 
gentlemen of the village (naming them) 
shall have power to urge you in the act." 
It may be said that the Pujahs could not 
be performed for ever or even for 20 years, if 
the entire properties were sold away to meet 
the education expenses of the sons who migkt 
be born to her. But the provision with 
respect to the same was that she ‘would be 
conipetent to sella portion of the whole of 
the properties in case she and her husband 
wete to become whollv unable to meet the 
education expenses. No grandson had been 
bornupto that time. The testator evidently 
thought that the son-in-law would beable 
to meet the education expenses, as tke 
words if “ Haripada " be “totally incapa- 
able ” would indicate,and although he gave 
power to the daughter to alienate in the 
latter case, the testator probably thought 
it was a very remote contingency for which 
he was providing. The provision for 
celebrating the Pujahs for ever shows that 
the testator did not contemplate the aliena- 
tionof hisentjre property as a probable cou- 
tingency, at any tate, within 29 years. 
Later ov, it is stated in the Will, “ God 
forbid if after my death you die without 
leaving any issue and your husband inherits 
the properties mentioned in this Will, 
he shall have to perform year alter year 
the three Pujahs mentioned in my. Will 
and enjoy the profits and hold possession 
of the said properties. If he does not per- 
form the Pujahs, etc., in the matter stated 
in this Will he will not be entitled to get any 
thing out of the properties left by me.’ 
aIt is contended that the son-in-law could 
"inherit the properties only if the daughter 
got an absolute estate,and that this provision 
shows that the testator intended to confer 
an absolute estate. Butthe will apparently 
was not drawn by a lawyer, and the testator 
might have thought that in the absence 
of any issue of the daughter the property 
would devolve by right of inheritance upon 
her husband. It is, sio doubt, difficult to 
reconcile all the provisions of this badly 
drawn Will, but that the testator, an oldman 
of 62 years of age, did say all that he could, 
to exptess his iutention that the daughter 
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and het heirs-in-succession should reside 
in the aucesttal house, educate the sons 
who might be born to ler, and perfotm 
the Pujahs, and she was not to get any 
property if she failed to comply with the 
first and third ptovisions though she was 
given a festricted power (and full power 
in certain events) of alienation for meeting 
the education expenses of her sons of in 
wasa of calamity. It may be contended that 
if that is the proper construction of .the 
Will, the daughter would not get the estate 
at allin the event or het failing to perform 
the acts enjoined by the testator, asit has 
been round by the Court below (on remand) 
that the daughter did not reside in the 
house of the testator after his death nor 
perfotm the Pujahsatter his death as direct- 
ed by the Will. But the estate vested 
in the daughter on the death of the testator 
before any acts enjoined by the testator 
could be performed, “Then there was no 
gift over on her failure to perform the acts, 
and she was the heil-at.law. We have 
relied upon those provisions only for ascet- 
taining whether the intention was to confer 
an absolute estate t pon her or only a limit- 
ed estate. 

We do not think we should hold that she 
was given an absolute estate with absolute 
power of alienation merely upon what is 
stated in the earlier part of the Will entirely 
ignoring the other provisions of the Will, 
on the ground that she was given an abso- 
lute estate and the other provisions being 
repugnant to the nature of the estate must 
be rejected. The Will, as stated above, is 
badly arawn, butin construing it we must 
give efict to all its provisions. Taking iuto 
consideration all the provisions of the Will 
we think that the Will does not give an abso- 
lute estate to the plaintiffs mother. 

As stated above,itis unnecessary to dis- 
cuss the cases which deal with the eflect 
of the words ' malik” of ‘ putra pauiradi 
karama' ot similaf expfessions. In the pre- 
sant cas» both those expressions have been 
used in the Will as also the power of 
alienation is expIessly given in one part of 
the Will, while the other parts of the Will 
snow that she was to have power of aliena- 
tion anly in certain events of incidents 
taət sha was not to have an absolute estate. 

We will only refer to the cases where the 
Will purports to confer an absolute estate 


in one portion of it, while other clanses 
indicate a contrary intention. 

In Lala Ramjewan Lal v. Dal Koer(1) it was 
held that the prohibtion to alienate did not 
cut down the absolute gift eonferred in that 
case and tef-Tence was made to the provisions 
of section 125 of the Succession Act. In 
Amarendra Nath Bose v. Suradhany (2)where 
the testator provided that his widow would 
be mahk like himself having right to give 
away. sell, etc., after her death, the property 
would come into the control of his son if he 
was feformed, it was held that the inten- 
tion of the testator was to confer an abso- ` 
lute estate, as otherwise the intention of 
the testator might have been completely 
defeated, for whatever portion of the estate 
might be left undisposed of by his widow 
would have passed by inheritance to the 
son to meet which contingency it was pro- 
vided that if any portion of the estate was 
left in tact by the widow ot the time of her 
death it was not to go to his son except 
on the event of a complete reformation 
of her habits in the interval. In Jitendra 
Kumar v. Nritya Gopal (3) where the 
Will gave some properties to his wife with 
power of alienation and there was no gift 
over it was held to be an absolute gift. 
In Tripurari Pal v. Jagat Tarini Dasi (4) 
the Judicial Committee held that there was 
an absolute gift, as there was no provision 
for cutting down the absolute gift in what 
followed. 


On the other hand, in SAib Lakshan Bhakal 
v. Srimaht Tarangimi Dasi (5) where the 
Will provided that the tetator's widow 
was to be malik, with power to sell or make 
gift according to het wish if, for any reason, 
it became necessary to do so, it was held 
that she did not get an absolute estate. 
There was a clause in theWill which directed ` 
the widow to calfy on out of the 
income of the properties the daily 


(x) 24 C. 406; 12 Ind, Dec. (N. $.) 938. 

(2) 51Ind.Cas.73; 14 C. W. N. 458. 

(3) 16 Ind. Cas. 831; 18 C. W. N. 140. 

(4) 17 Ind. Cas. 696; 404. A. 37; 17 C. W. N, 
145; 13 M. L. T. x; (1913) M. W. N. 34; 17 C. I, 
J. 159; 15 Bom. LR. 72; 40 C. 274 (P. C). 

(5) 8 C. L. J: ZQ; ` : 
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‘and periodical worship of the aucestral 
family idols, and there were other 
“prowisons in the Wilt -which sttengthened 
‘the view that the estate conferred was 
not absolute, one cf them being a clause 
‘which authorised the widow to have Tecourse 
to a'sale or gift in case of necessity which 
would be superfluous if the widow was 
already vested with absolute power of dis- 
position. , 

Tn Ha i 
1 Bose 1e | 
Sen GE ls the words of | the 
‘preamble of the Will that the widow 
was to "hold possession like the testator 
‘whieh were taken to indicate that 
an absolute intetest was intended to be 
‘created in her favour _observed:i-— As 
‘pointed out, however, in the case of 
Smb Lakshan Bhakatv. Srimats SC 
‘Dast (3)importance ought not to be atte che : 
tò isolated 'expressions, but the ut 
^nust look to all the clauses of the- Will, an 
give effect ‘to all the ‘clauses ignor- 
“ina none as redundant ór contradictory. 
In that case it was pointed out that 
the’ central ideas of the testator were 
obviously two-fold, first, that whatever pro- 
ies might be left upon the death of Sen 
‘mother and his wife weie to be applied p 
‘the estabishment of a pious institution ofa 
permanent chafactet: for commemoration 
Ze his name, anc, (secondly) that in no is 
was the estate to be alienated in favour o 
‘the: teversionaty heirs; and that they were 
inconsistent with the theory that the donees 
took’: an absolute and alienable interest 
An the estate. It was held upon those ie 
siderations and upon the other clauses : 
the Will that the donees didmot take an ab- 
solute estate. ‘In Hara Kumar Dasi v. 
` :Mohim Chandra Sarkar (7) the Will gave b 
the widow power of alienation by E 
‘or sale, afi ‘the aforesaid moveable - 
immoveable properties and directed eg 
to purchase a house aud establish a M aha- 
deb on it and perform its. sheba and service, 
and that on her death his daughter would 
be entitled to whatever properties would 
remain after Det death, it was held that 
giving affect to all the words of the Will 
the widow, took. dp estate for life with a 


Ghose v. Jogendra 
learned Judges 


pert 


stad, Cas; 141; 12 C: L. J+ 391. 
[^ 12 C. W. N. 412; 7 Ce Te Je 549. 


; INDIAN CASES; 
SURENDRA NATH CRATIERJEE V; SARC] BANDES BHABTACHARJEL. 


> J. Ch. 4235661. T. 542. 


' o. “[1922 


power of alienation, and to the extent to 
which such power was exercised, the 
daughter similarly took the property. 


In the case of Radha Prasad Mullick v. 
Ranee Man Dassee (8) the Judicial Commit- 
tee inholding thataccotding to the true con- 
struction of the Will the intention of the 
testator was to create in favour of 
his daughter an estate -for life with 
a remainder over to their sons, reli- 
ed upon the observations made in the 
case ' of Moulwe Mohamed Shamsool 
Hooda v. Shewukram (ol that “in consttu- 
ing the Will of a Hindu 1t is not improper 
to take into-consideration what are known 
to be the ordinary notions and wishes ct 
Hindus with respect to the devolution of 
property. It may be assumed that a Hindu 
generally desires that an estate, especially 
an ancestral estate, shall be retained in his 
family and it may be assumed that as a 
general rule, at alleveatswomen do not take 
absolute estates of inheritance, which they. 
are enabled to alienate, "' 


“We have been referred to an unreported 
decision of Mookerjee and Panton, JJ.; 
dated the roth June 1919, in Appeal from 
Original Decree No. 108 of 1917.* There the 
Will (in the sixth clause) provided that the 
widow was the full owner (sampurnna mali ky. 
and the question was whether the’ full pro- 
prietary right had been cut down by the 
other clauses of the Will. The learned 
Judges held that the other clauses did 
not in any way qualify the effect of the sixth 
clause and Iefetred to the observations 
of Lord Watson in Scale v. Rowhns (10), 
“We are not at liberty to speculate upon. 
what testator may have intended to do, 07 
mayhavethought that he had actually done.’ 
We cannot give effect to any intention 
which 1s not expressed of plainly implied 
in the language of the testator .” ` ' 


Im 356. 896; 35 


I. A. 118; 12 C. W. N. 729; 
4M. L. T.23; 138 M. L. J. 2875; 5 A. L. J. 460; xo 
Bom. L. R. 604; 8 C. L. J. 48 (P. C). 


(9) 2I. A. 7; 14 B. L. R. 226; 22 W. R. 409; ° 
3.Sar. P. C. J. 405; 3 Suth. P.C. J. 43 (P. ee - 
Y IL. 


(roi (1892) APP. Cas. 342 at p. 344; 
~“*Since reported as Sulochana Debt. Ma | agatiarini : 
Debi, 53 Ind, Cas, 602; 30 C, L. J, 51. ` 


^ 
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~ In the present case the paragraphs; r 
and 2'of the Will clearly express the inten- 
-tion of the testator. Nothing can bé clearer 
than the words “my sole and principal, 
object and my.utmost desire” used with 
reference tothe provision for the Pujahs, 
and the provision as to residence in the house 
is also clear, and we do not think that the 
Poe of the said paragraphs met ly 
lay down the mode of enjoyment of the prop- 
erty so that it can be held that the pre- 
ambie to the Will gives an absclate estate, 
and the provisions in the first and second 
paragraphs ate void as being repugnant to 
the nature of the estate granted. : "The provi- 
sions of first and second. paragraphs qualify 
and govern the provisions made’ in the 
earlier. part, and in fact. explain them, and 
as state! above, taking. all the provisións 
together we think that the plaintiffs’ mother 
took only a limited estate. The plaintiffs, 
therefore, on theit mother’s death inherited 
-the property. 

' There’ are sother. questions .in; the 
case. which have not been tried by the 
Courts below.. Te, cas should, thereiore, 
gc back to the Court of first ME for 
trial of the remaining issues aud. disposal 
Of the case according to law. i 
. Costs will abide the result. . 
B.N. Case sent hack. 


| LAHORE HIGH COURT. 

1, LITERS Parent APPEAL No. 57 OF 1920. 
i May`22, 1920. e 
Se Preseist:—Mr.: Tustice Broadway and- 
"` . Mr. Justice Wilberforce, 
M za BARKAT RAI AND OTHERS 
=r —DECREE-HOLDERS—APPELL ANTS 
m LENSUS 
" Musaminat GHULAM FATIMA—Jape- : | 
VENT-DERTOR— RESPONDENT. 

' Civil Procedure Code ( Act V of 1908), O. X X I I, 
vy. 12— Appeal —Death of judgmeni-debtor during 
pendency of appeal — Legal representatives not brought 
on record, effect.of. ` 

Where during the pendency of an appeal by a 
decree-holder one of the judgment-debtors dies and 
his -legal representatives are not brought on the 
record,.au order accepting the appeal is, so far as 
the, said judgfhent-debtor is concerned, a nullity 
and , does not bind., bis eg representatives. 
[pe 930; col 1;] UI MEC 
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. Letters Patent Appeal against an order 
of Mr. justice Scott-Smith, dated the 
Ltb: February 1920; in: Civil. Appeal 
No. 963 of rorg. H 

Dr. Nand Lal, for the Appellants, 


. JUDGMENT. — This, is. an appeal under 
clause I0- -of .the Letters Patent . against 
the judgment of a Single Judge, Scott- 
"Smith, J., delivered on-the ryth February 
1920. The facts are brief these:— . 

Mehta Barkat Rai and others, decree- 
holders, had obtained .a decree: against 
‘Misti Khan, Allah Din and Allah. Bakhsh: 
In execution of this decree a garden: belong- 
‘ing to the judgment-debtors was attached. 
.and an order forits sale was passed. This 
oider was set aside on appeal by the District 
Judge who held that the garden was.not 
liable to be sold in execution of the decree. 
“The deeree-holders then preferred a se 
cond appeal to-the Chief Court which was 
accepted by Scott-Smith, J., on the roth 
April 1918. On that date Allah Din, one of 
the judgment-debtors, was reported to Le 
dead and os it. was stated that his legal 
representatives were already on the record, 
“no steps were taken to substitute any Ger. 
son in his place. The case went back to 
the Executing Court when it was discovered 
‘that Misri Khan, another.judgment-debto:, 
had died on the 13th March 1918. His 
widow; Musammat Ghulam Fatima, there 
upon objected to the sale of his ' (Misri 
Khan's) share in the garden. Her objection 
was, however, .óvertuled as the Courts 
below considered that they were bound to 
carry out the orders of the Chief Court. 
Musammat Ghulam Fatima then preferred 
an appeal to this Court which was heard by 
Scott-Smith, J., who held that the order of 
the Chief Court of the 19th Apri] 1918 was 
a nullity so faras Misri Khan was concerned 
and did not bind his legal representatives 
who, not having been brought on to ‘the 
record, had had no notice of the proceedings. 
Musammat Ghulam. Fatima’s share in the 
gerden was thus declared not.to be liable 
to be sold by reason of the.order passed by 
the District Judge of Jhelum on the roth 

April 1917 which held. that the garden was 


“aot liable to sale. 


“Mr. Nand Lal on betialffof the appellants- 
decree-holders contended thatthe view taken 
"by the learrizd. Judge: in _Sbambers s wag” ‘ine 
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correct. He contended that the appzal to 
the High Court was, to all intents and pur- 
poses, a petition for review which was 
apparently ‘barred by time. As, however, 
section 5 of the Limitation Act applied, 
the time might well, in the circumstances, 
have been extended. It is possible that 
it might have been better to have treated 
the appeal as a petition for review, but, at 
the same time, itseems to us that the learn- 
ed Judge in CHhmbers was right in regard- 
ing it as an appeal. The objection taken 
by Musammat Ghulam Fatima was one 
that fell within the purview of section 
47 of the Civil Procedure Code. It was, 
therefore, incumbent on the Courts below 
to come te a decision on the said objection. 
The Executing Court, as well as the learned 
District Judge, considered themselves bound 
by the order of the Chief Court dated the 
19th April 1918 and refused to adjudicate 
on the objection. This being so, a second 
appeal was competent and we see no feason 
whatever for thinking that it has not been 
tightly decided. Misri Khan having died 
on the 13th Mach 1918 and no-application 
having been made to bring his legal repte- 
sentatives on to the record, the order of 
the Chief Court passed on the roth April 
1918 was not binding on the said repre- 
sentatives. The order passed by the District 
Judge on the roth April 1917 was, therefore, 
in full force, and effect so far as Misri 
Khan's share was concerned. We accord- 
ingly dismiss this appeal with costs. 
W. C. A. Appeal dismissed. 
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OUDH "JUDICIAL COMMISSIONER'S 
SECOND CiVIL APPEALS NOS. I9 AND 20 
OF 1922. 
May 5, 1922. e 
Preseni:—Mzt. Ashworth, A. J. C. 
BRIJ MOHAN LAL AND ANOTHER— 
DEFENDANTS—APPFLLANTS 
VETSUS 
CHANDRIKA SINGH—PLAINTIFF, 'AND 
AJAIPAL SINGH—DEFENDANT No. 3 
—~RESPONDENT. 
» Easements Act (V of 1882), s. 13 (e) and (f) — 
Basement, right et, gier partition. 
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There is no right of easement after partition 
on the mere ground that the easement is necessary 
pue enjoying a share as ib, was enjoyed. [p. 931, 
col. 1.1 l 


Second appeal againdt a decree of the 
Additional Sub-Judge, Lucknow, dated 
the 28th November 19217, reversing that of 
the Munsif, North Lucknow, dated the 
22nd February 1921. 

Messrs. Zahur Ahmad and Daya Kishen 
Seth, for the Appellants. 

Mr Manohar Lal Tewari, for Respond- 
ent No. 1. 


JUDGMENT.—In these two cases the 
defendants-appellants, Brij Mohan Lal and 
Ram Pratab, successfully resisted a claim 
by the plaintifis-respondents, Chandrika 
Singh, plaintiff in the suit to which Appeal 
No. 19 belongs, and Ajaipal Singh, plaintiff 
in the suit to which Appeal No. 20 belongs, 
in the Court of the Munsif of North Lucknow 
for an injunction in respect of a right to the 
carriage of water over the defendants' land 
to that of the plaintiffs from tanks Nos. 
335 and 399 in the village of Akbarpur. 
The parties were co-sharers in the village 
cf Akbarpur which has lately been divided 
bv a perfect partition. Three mahals were 
formed. One was assigned to Ajaipal Singh, 
plaintiff, one to Chandrika Singh, plaintiff, 
and a third to the two defendants, Brij 
Mohan Lal and Ram Pratab. There were 
a number oi tanks in the village. In parti- 
tion two big tanks were ellotted separately, 
one to each of the plaintiffs Ajaipal Singh 
and Chandrika Singh, and two smaller ones 
to tke defendants. Ajaipal Singh and 
Chandtika Singh have each brought a suit 
against the two defendants on the allegation 
that the defendants had unlawfully pre-, 
vented their conducting water from these 
two tanks across the defendants’ land to, 
their (the plaintiffs lands. The Munsif of 
North Lucknow found that no easement of 
necessity withiu the meaning of section r3 
clause (e), and no quas? casement within 
the meaning of section 13, clause (f), of the 
Easements Act was proved in either case 
and dismissed the two suits with costs, 
In first appeal the Additional Subordinate 
Judge of Lucknow atter taking further 
statements of their claims from the plaintiffs 
allowed their appeals on the ground that 
the map of partition, admitted by both 
parties, clearly showed ''that the casement 
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Claimed is necessary for the enjoyment 
of the share of the appellants (lant: 
iffs) as it was epjoyed before partition.” 
In its judgment the lower Appeilate Court 
has clearly confused clauses {e) and (f) ot 
section 13 of the Easements Act. The plaint- 
iffs had to prove either that the easement 
claimed was necessary forthe enjoyment of 
the mahal allotted to them or, alternatively, 
they might prove that the casement was 
apparent and continuous and necessary 
for enjoying their share as it was enjoyed 


when the partition took effect and that no ` 


different intention was expressed or neces- 
sarily implied in the partition. There is 
no right of easement after partition on the 
mere ground that the easement is necessary 
for enjoying a share as it was enjoyed. 

As to easement of necessity there was 
obviously no evidence to support it. It 
was not proved that the land wes us.less 
without irrigation from these particular 
tanks. As to a qualified easement under clause 
(/), the evidence ‘shows that the method 
ol conducting water from the tanks was 
the raising, during a portion of the year, 
of small mud banks to form a chanuel. 
It is clear that thesé mud banks would 
require not merely entire re-construction at 
every season of irrigating but even constant 
repair during each day of irrigation. So 
tlie easement was clearly not a continuous 
one inasmuch as the enjoyment of it could 
not be continued without the act of man.— 
See section 5 of the Easements Act. Nor, 
again, wete the plaintifis able to show the 
extent, if any, to which the water of these 
tanks was used before partition for the 
irrigation of any of the fields. It is, therefore, 
impossible for them to sustain the burden 
of proving that the conduct of the water 
as prayed for was necessary in order to 
enjoy their mahals as they were enjoyed 
before partition because they could not 
show how these mahals were enjoyed in the 
matter of irrigation befote partition. 

Lastly, the partition proceedings cl.a:ly 
show that the intention at the time of par- 
tition was, that the two tanks in question 
as also the other tauks should only be used 
for irrigating the land of the persons to whom 
they werc allotted. The lower “Appellate 
Court has nfade a point of the fact that 
tank No. 355, although awarded to Chand- 
rika Singh, plaintiff, could not be used for 
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any field of his as there was no field that 
could be reached without passing the water 
over the field of the other plaintiff, Ajaipal 
Singh. Ifthe Additional Subordinate Judge: 
had examined the judgment of thelower Court ' 
with more care he would have seen that 
this was foreseen by the partition officer 
but was considered immaterial inasmuch 
as the two plaintiffs were close friends and 
would be certain to come te an arrangement 
among themselves. 

The lower Appellate Court has misunder- 
stood the law. The respondents' Pleader 
has been unable to support the findings 
of the lower Appellata Court on grounds 
other than those advanced in the judgment, 
or to show that the judgment of the Munsif 
was otherwise than correct. I, therefore, 
allow these two appeals. The appellants 
will get their costs throughout. ‘The cross- 


‘objections are not pressed and, in view 


of the above finding, are obviously unten- 
able. They are, therefore, also dismiss- 
ed. 
N. K. 
Cross-objecttons dismissed. 


CALCUTTA HIGH COURT. 
APPEAI, FROM APPELLATE DECREE No, 358 
OF 1920. 

March 22, 1922. 
Present:—Mr. Justice Newbould and 
Mr. justice Panton. 

ASHRAF ALI AND OTHERS—PLAINTIFFS— 

APPELLANTS 
YEN SUS 
MAKBUL AHMED—D£EFENDANT— 
RESPONDENT. 
Contract Act (IX of 1872), s. 74-— Penal sii, 
pulation—Undue influence, absence of-—Stipula- 
tion, validity of. S 
Where there is no suggestion that in entering 
into a contract a person acted under any undue 
influence, the fact that the result of the breach 
of his contract has been that he has to pay nearly 
double the amount advanced to him under the 
contract, is in itself no sufficient reason for 
holding that the contract ib not binding. ` 
Appeal against a decree of the Addi- 
tional District Judge, Noakhali, dated the 
29th October 1919, affirming that of the 


e Ld 


.of a suit to recover. the sum of Rs. 
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Subordinate Judge of that District, dated 
the 26th March 1918. 

Maulvi Nurul H ug, for the Appellants., 

JUDGMENT.—-This appeal arisas out 
1,032 
ta be realized from certain mortgaged 
property. The contrect sued on 'be- 
tween ‘the parties was to, the following 
effect. The plaintiffs advanced a sum of 
Rs. 500 and fom this the defendant under- 
took to re-pay 172 maunds of paddy 


in the year 1322 and the same amount 


01 the following year, in the month 
of Falgoon in each year. Tn default of 
delivering this paddy, the price was 
t) ‘be charged at Rs. 3 per maund. 
Both the lower Courts have given 
tae plaintiffs a partial decree. The ` lower 
-Appellate Court has held that the stipula- 


tion was penal under section 74 of the In- 
dian Contract Act and has confirmed the- 


decree of the lower Court allowing 14 per 
cent. per annum interest. 
In this case there is no suggestion that the 


defendant acted under any undue influence 


aud the fect that the result of the breach of 
lis contract has been that he has to pay near- 
ly double the amount advanced is in itself 
no sufficient reason for holding that the 
contract is not binding. So far as the 
original contract is concerned, to deliver 
paddy on the due dates in lieu of the sum 
advanced, there is nothing which could 
inake the provisions of section 74 of the Con- 
‘tract Act epplicable; nor do we think that 
that section can be applied to the condition 
that the price of paddy was to:be charged 
ut Rs. 3 per maund. The. arrangement as 
to the pric:.of paddy fixed some time be- 
-forehand which is not, oh the face ‘of it, 
excessibe cannot be held to: be an agreement 
by way of penalty. It was to thu interest 
of the parties that a definite rate should be 
fixed, and it might have been to the 
Advantage of .the defendant if ‘the paddy 
‘at the time of paymv-nt was selling at a high- 
er iate to be able to pay cash füstead of 
‘paddy: itself. 
this stipulation was .in. the -natine of 
penalty. We- ean sse no réason why the 
“defendant should not be bound by th. con- 
ditions of the contract into which bi Freely 
entered. 
e We accordingly allow this appeal and 
apodify - Uu decrees’ of, both the lower 
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"We are unable to. agree that. 
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Courts and grant the plaintiffs ` the 
usual mortgage-decree for the full amount of 
their claim. The defendant shall pay. the 
plaintiffs-appellants’ costs in all Courts. 
interest will be calculated. at the rate of 
six per cent. per annum from the date of* 
the suit until realization. The. period 
of redemption will be six months from the 
date of the decree of this Court. 
B. N. ` Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM THE CALCUTTA 
July r4, 1922. l 
Present ;—l,ord Phillimore, Lord aris: 
Sir John Edge, Mr. Ameer. Ali and.» x 
Mr. Duf. sol 
BHOLANATH SEN —APPELLANT 
PEYSUS 2, 
BALARAM DAS (SINCE DECEASED) 
AND OTHERS—RESPONDENTS. 
^O Estoppel —Morigage, suit on—Morigagor having 
no interest in mortgaged property — Decrec against 
mortgaged property—~Personal decree. 
. Where. a person professes to have an interest 
in immoveable property and he mortgages . the 
same, it does not lie in his mouth to say, after 
tlie mortgagee has obtained a decree, that he had 
no title to any part of the mortgaged property. 
and that there ongu; not to have been a decree 
againstit. . 
Appeal po the judgment of ‘the 
Calcutta High Court. 


JUDGMENT, 

Lord Phillimore —Their. Lordships having. 
heard a full statement of the facts of tne. 
case, and everything that could be urged 
by learned Counsel for the apallant, are 
satisfied that the decree appealed from 
must stand. 

. There are, in fact, on final duquitastiah: 
but two points to ba taken ot behalf of. 
th: appallant. ‘The first is thateth: decree 
ouzht.t» have beca a personal does oily 
and out a decree. as in a mortgages. 


IGH COURT. 


"Vol, LXX] | 


suit. involving the mortgaged properties, 
the suggestion . being that as the ap- 
pelian£ . had ^no title to, any part of the 
mortgaged propérty, there ought not to 
be an order against the mortgaged propet- 
ties. The answer is that it does not lie 
in his mouth to say so. He has professed 
to have en interest in this property, and 
whatever interest he may havé had has been 
bound by the mortgage, and, as far as he 
is concerned, must be enforced against him. 

The second point taken is that the decree 
ought only to have been made in respect 
òf. 4 annas of the property and it has, in 
fact, ‘been made against I6 annas. ‘The 
answer to that is that those who say this 
have misconstrued the decree. There is, 
no doubt, something in the language of the 
learned Judge of the Higa Court who deliver- 
ed the judgment which would look as if 
he so thought, and possibly as against the 
appellant if the Judge had so thought 
it might have been said, that a decree had 
been passed against him in resp.ct of anv 
ihterest he might have in the 16 ananas; but, 
however that may be, when the decree came 
to be carefully drawn up, it is quite clear 
that it only affcts the foir annas. 

These two points, therefore, fail and 
their Lordships will humbly advise. His 
Majesty that this appal should be dismissed 
with costs. Appeal dismissed, 

- Solicitors for the Appellants.— Messrs. 
W. W. Box & Go, 
Solicitors for 
Douglas Grant. 

W.C. A, 


the Respondent, —-Mr. 


CALCUTTA HIGH COURT. 
APPLICATION FOR LEAVE TO APPEAL, TO 
' Pmivv COUNCIL No. 20 oF 1921,: 
(APPEAL FROM ORIGINAL DECREE No. 249 
OF 1919.) 
March 27, 1922. 
Present :-—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Thomas 
Richardson, Kv, 
Srimalt NAGENDRABALA DASSI AND 
OTRERS— PRINCIPAL DEFENDANTS — 
PETITIONERS 
versus’ > 
DINANATH MAHISH AND OTHERS i 
—PrAIyTIFFS &-Pro forma DEFENDANTS 
— OPPOSITE PARTY. 
CLERI Erercdure Cede (Act V of refl, s, x3c— 
Wu se qu aya toe 
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Appeal to His. M ajesty in Counctl—Decree of: 
Trial Court varied by High Coturi— High Court. 
decree, whether one of affirmance. | 

Plaintiff ` sued for ^ assignment to him bf a 
mortgage-decree from the defendants, The Trial 
Court decreed the suit and directed the assigument . 
or certain terms but added that it could not direct 
the conveyance of the mortgaged properties to. 
the plaintiff as the prayer in the suit did notinclude 
that relief. Plaintiff appealed to the High Court 
and the defendants filed cross-objections. The 
appeal and the cross-objections were both dismissed 
but the High Court directed (Rat the decree of the 
Trial Court be varied by adding a direction for the 
conveyance to the plaintiff of the mortgaged 
properties. Defendants applied forleave to appéal 
to the Privy Council: i 


Held, (x) that the decree of the High Court 
did not affirm the decree of the Trial Court within 


the meaning of section 110 of the Civil Procedure 
Code; | | 

(2) that, therefore, it was not incumbent on the 
defendants to show that the appeal involved some 
substantial question of law. 


Application fot leave to appeal to His 
Majesty in Council. ; l 


FACTS material to the report will 
appear from the following application for 
to His Majesty in 

Council :— 

I. That on the 26th June "1906, 
Rani Mrinalini, wife of Raja Natendra 
Lal Khan, of Narajole, brought a suit, 
Mortgage Suit No. rox of 1906, in the First 
Court of the Subordinate Judge of Midna- 
pore, to enforce a morteagé-bond, dated 
the 14th Chaitra 1307 B. $., corresponding 
to 27th March 1902; executed in her favour 
by the plaintiffs and the pro forma defendants 
above-named, which term includes their 
predecessors-in-interest, and on the 19th 
Febiuery 1907 the said suit was decteed 
on compromife, the terms whereof were, 
inter alia, that the mortgagors judgment- . 
debtors would be liable forethe sum of’ 
‘Rs. 36,934 as principal carrying interest 
at 9 per cent. per annum fiom rst Jaishia 
af that year and that the mortgagee decree- 
holder would be entitled to add to thé 
cnafge the sums that might be paid by her 
to save the mortgaged properties from rent 
sales and the said sums would cariy interest 
at I2 per cent. per annum, 

2. That'on the 7th Febuary I9IS, 
youl petitioner No. r,took an assignment 
of the said mortgage-dectee for Rs. II,500 
from the said decree-holder, Rani Mrinalini, 
aud in order to take the said. assignment 
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she had also to spend a further sum of 
Rs. 1,500. 

3.. That on the xsth February I9I5, 
your petitioner No. 1 filed a petition in the 
First Court of the Subordinate Judge, 
Midnapore, executing the said mortgage- 
decree, praying thatshe might be substituted 
in place of the original decree-holder on 
the basis of the said assignment in her 
favour dated the 7th February I9IS. 

. That on tħe 8th March 1915, the 
plaintiffs Nos. 1 and 2 above-named, then 
judgment-debtois Nos, 9 and ro, prayed 
for time to fil; objection to the said appli- 
cation of your petitioner No, 1, and the rrth 
March rgr5 was fixed for further orders. 

That on the rrth March 1915, as 
none of the said judgment-debtors filed any 
objection, although notices were served 
on all of them, your petitioner No. I was 
substituted in place of the original decree- 
holder and the execution was ordered to 
proceed and it was further ordered that the 
sale-proclamation of the mortgage property 
be issued, fixing 15th May Tore for sale. 

6. That on tbe 27th April 10915, the 
plaintiffs above-named who were judgment- 
debtois Nos. 7 to 10, filed an objection under 
section 47 of the Civil Procedure Code and 
prayed that the execution of the said decree 
at the instance of your petitioner No. I 
could not proceed as your petitione: No, I 
was merely benamdar for her husband, 
your petitioner No. 2, who had acted as 
the Pleader of the said judgment-debtors 
and so the said assignment had the effect 
of satisfying the said mortgage-decree. 

2. That on the 19th June 1915, the 
said objection was disallowed as the 
objectors did not appear, and the execution 
was ordered to proceed at the instance of 
your petitioger No. I. 

8. That on the 24th November 1915, 
the said order, dated the 19th June r9rs, 
was set aside and the said objection was 
ordered to be 1e-heard. 

That on the "Ch March r9gr6; the 


learned Subordinate Judge allowed the said . 


objection and held that the said execution 
case should bc considered as satisfied, 
the judgment-debtois being fully dis- 
charged. 

ro. That from thé said order dated rrth 
Mach r9r6, your petitioner No. 1 preferred 
aneapreal, Miscellaneous Appeal No. 87 
of 1916, to this Henourable Court and on the 


20th August 1917*the said appeal was allow- 
ed and the said order of the learned Subordi- 
nate Judge set aside and your petitioner No, 
I was held to be entitled td proceed with the 
execution of the decree and the execution 
proceedings were ordered to stand revived 
for that purpose. Their Lordships, how- 
ever, weie pleased to observe that no steps 
should be taken in execution till the rst 
of January 1918, so that the judgment- 
debtors might have ample time to institute, 
if they were so advised, a suit against your 
petitioner No. rand her husband, your peti- 
tioner No. 2, to obtain a transfer of the said 
mortgage-decree in their own favour on 
proof of tbe allegations they had made 
and upon payment of such sum as the 
Court might determine. 

ir, That on the 22nd December 'i9rz, 
the plaintiffs above-named brought a suit, 
Title Suit No. 354 of 1917, in the First Court 
of the Subordinate Judge, Midnapore, 
against your petitioners and the pro forma 
defendants above-named, not with a view 
to obtain a transfer of the said decree but 
for a declaration that your petitioner 
No. I was the denamdar of your petitioner 
No. 2 aud so execution could not preceed 
at her instance, and for other reliefs. 

I2. That on the r3th February 1918, 
the plaintiffs above-named filed an applica- 
tion for stay of execution of the said mort- 
gage-decree, but it was ordercd that the 
execution could not be stayed as the judg- 
ment-debtors had not brought any suit 
praying for a transfer of the decise on 
equitable terms, but that the execution 
would be stayed on the judgment-debtois 
depositing the decretal amounts and costs 
on or before the 18th February 1918. 

I3. That on the r8th Febiuary 1918, 
the said judgment-debtors again applied 
for staying the sale by fixing their propor- 
tionate liabilities and by allowing them 
to deposit the said amount in Court, but the 
said application was rejected on the ground 
that the Executing Court could not go . 
behind the decree under which the liability 
of the judgment-debtois was indivisible. 

I4. Thet on the same day, iu execution 
of the said dectee, the mortgaged properties 
were sold at a public sale and your petitioner 
No. x became the auction-purcpaser for 
Rs. 10,025. 


* See Nagendrabala Dassi v. Debendra Nath 
Mahis, 44 Ind, Cas, Las Ee, m 
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. 15. Thatonthe 16th March'rg18, the said 
judgment-debtors applied for having the 
said sale set aside under O. XXI, r. 90, 
&nd section 47 of the Civil Procedure Code, 
but the said application was rejected by 


.the learned Subordinate Judge on the 


roth August 1918. 

r6. That from the said oder of the 
learned Subordinate Judge, dated 19th 
August rg18, the plaiatiffs above-named 
preferred an appeal, Miscellaneous Appeal 
No. 3c6 of 1918, to this Honourable Court, 
but the said appeal was summarily dis- 
missed under O. XLI, 1. rr, of the Code 
of Civil Procedure, on the 15th January 
10919. 

17. That between the said order of the 
Suboidinate Judge, dated roth August 
1918, 1efusing to set aside the sale and the 
said order of this Honourable Court dated 
the 15th January 1919, the said sale was 
confirmed on the 28th September 1918, 
and possession delivered to your petitioner 
No. 1, through Court, on the 28th 
November 1918. 

18, That on the 29th January 1919, 
the plaintiffs above-named applied for an 
amendment of thei: plaint filed more than 
a year ago, viz. on the 22nd December 
i917, to the effect that there might be 
inserted in the said plaint an additional 
relief that ycur fetitioners might be 
ordered to assign in favour of the plaintiffs 
the said mortgage-decree on payment of 
Rs, 11,500, the purchase-money paid by 
yout petitioner No. 1, or of any price which 
the Court might think proper. 

19. That on the 18th March 1919, the 
said application for amendment was 
rejected as it was made at a very late stage 
and also because if the amendment prayed 
for were allowed, it would change the 


' nature of the suit. 


20. That on the 27th June 1919, the 
plaintiffs again applied for the same amend- 
ment and the learned Subordinate Judge 
allowed the amendment, although such a 
piaye1 had been rejected by his predecessor- 
in-office on the 18th of March rgrq. 

21. That on the "Ath July 
the learned Subordinate Judge was 
pleased to order that the ` plaintiffs’ 
suit be edecreed in modified form 
and it be declared that your petitioner 
No, 2 purchased the said mortgage- 


1019, 


* 


decree in the benamd of your petitioner 
No. r and that your petitioners Nos, 1 
and 2 do assign the said moitgage-dccree 
in favoui of the plaintiffs on peyment of 
Rs. 13,750 and costs of assignment within 
one month from that date and that on 
default of the plaintiffs’ paying the said 
sum and costs within the time allowed the 
suit do stand dismissed. 

22. That from the saide judgment and 
decree dated the 14th July 1919, the plaint- 
iffs abovenamed preferred an appeal, First 
Appeal No. 249 of 1919 above-mentioned, to 
this Honourable Court and your petitioners 
also filed cross-objections under O. XLI, r. 
22, of the Code of Civil Procedure. 

23. That the said appeal and the said 
cross-objections were disposed of by this 
Honourable Court by one judgment and 
decree, dated the 20th May x92r,* whereby 
it was decreed that the decree of the Sub- 
ordinate Judge be affirmed with one vari- 
ation, vtz., that the mortgage-decree as 
also the mortgage property purchased by 
your petitioner No. I be included in the 
conveyance ordered to be executed in 
favour of the plaintiffs. 

24. That the amount or value of the 
subject-matter of the suit in the Court 
of first instance is more than ten thousand 
rupees and the amount or value of the 
subject-matter in dispute on appeal to His 
Majesty in Council is also more than ten 
thousand rupees and the decree of this 
Honourable Court involves a claim or 
question to or respecting propeity of value 
moie than ten thousand rupees and the 
said decree does not affirm the decision 
of the Court of first instance. 

25. That being aggrieved by the said 
dectee of this Honourable Court your 
petitioners beg to prefer this appeal to His 
Majesty in Council, on the following 
amongst other grounds. 


Babu Panchanon Ghose, for the  Peti- 
tioners. 
Babu Brojlal Chakerbutty, for the 


Opposite Party. 
oe JUDGMENT. 

Sanderson, C. J.—This is an application 
for leave to appeal to His Majesty in Council 
by Srimati Nagendrabata Dassi and Nobo 
Kumer Hazra against the judgment of this 


— *See Dinanath Mahish v. Nabakumar Hajra, go 
Ind. Cas, 542 — [Ba] - s ` 
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Court dated the 2cth. May 1921* and the 
first question which we have to decide is 
whether the decree of the High Court is 
óne which affirmed the decree of. the Court 
immediately below. 

The position is somewhat curicus, because 
the plaintiffs were the appellants, although 
the petitioners now befote us had put in 
corss-objections, and the plaintiffs appeal 
was dismissed with costs, yet the decre: 
of the léerned" Subordinate Judge was 
affirmed with one vatiation, namely:— 
“that the deciee as also the moitgaged 
properties, purchased by the assignee in 
execution will be included in the conveyance 
and the plaintiffs will be allowed two months 
from the date of the decree of this Court 
to deposit the amount mentioned in the 
judgment of the Subordinate Judge.” The 
decree made by the First Cout was to this 
effect, that tbe suit be decreed and that the 
defendants Nos 1 aud 2 do assign, the 
decree in favour of the plaintiffs cn the 
latter depositing Rs, 13, 750 and so on. 
As. already pointed out, this Court varied 
that decree by directing that the plaintiffs 
wei entitled not ónly to an assignment 
of the decree but also to a conveyance of the 
mortgaged property purchased by them 
in exécution. The learned Judges of this 
Court stated in an earlier part of their 
judgment as follows; “It was apparently 
overlooked that, during the pendency of 
the suit, the decree had alte ady been executed 
and the hypothecated properties purchased 
by the assignee. of the decree.” With 
every respe Set to the learned Judges, it, ap- 
pears to me that this was not quite a correct 
statement of the position as.regards the 
Court of first instance, bec&use on reading 
the judgment of the learned -Subordinate 
Judge it seems to me tbat the learned 


Subordinate Judge had not overlooked but 


had drawn attention to the above-men- 
tioned fact, and had ‘come to the 
conclusion that, 
way in. which the 
ed, 
that the plaintiffs were entitled to tlie 


suit was  fram- 


conveyance of the property purchased. by-the’ 


assignee cf the decree. The passage in the 
judgment is at page 136 cf the paper-book 
and is as follows: "The plaintiffs have not 

UU See Dinanalh Mahish v. Natakumar: Hajra, 
l 76 Ind, Cas, 542,.—[Ed.] sate ES 
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having regard to the, 


it was not open to him to declare. 


"oss 


conveyance - of 


added: any ‘prayer for 
then, 


their mortgaged  pioperties to 


Still, however, money is due on thc 
‘decree in question and the plaintiffs 
.may . on that account as well pray 


for an assignment.of the decree in theire 
favour. What the effect of such a dec- 
ree will be op. Uber lands thus sold in 
execution of the moitgage-decree in question 
is a different question | with which the Court 
has nothing to do in the present suit as 
framed.” I 1ead the judgment of the 
learned Subordinate Judge to mean that in 
the suit, as framed, it was not open to him 
to direct a conveyance to the plaintiffs 
of the mortgaged properties. If that be 
so, then it seums to me that the. judgment 
of the High Court was one which overruled 
that decisicn, because the learned Judges 
came to th: conclusion that in that suit 
as framed, it was open to the learned Sub- 
ordinate: Judge to direct a. conveyance of 
the moitgaged property to the plaintiffs 
and inasmuch as they directed. by their 
jugdment that the mortgaged properties 
should be included in the conveyance. 
Under these circumstances, it seems to me 
that it is impossible for us to hold that 
decree of the High Court. affirmed Che 
decision of the Court below. 

Tke result is, that it is not necessary for 
the petitioner to show that any substantial 
question of law is involved, and the only 
other question which we have to consider 
is the question of value. Upon the appeal 
to the Judicial Committee of the Privy 
Council the petitioners have a right to appeal 
against the whole decree of this Court and. 
it cannot be disputed that the subject-matter 
of the suit as well as the subject-matter 
of the appeal is.of the value ef more Chan 
rupees ten thousand. Consequently, in. my 
judgment, a certificate should be granted. 

: Richardson, J.—I agree. 


Z.K. Certificate sranted. 


Vo, LAK | 
` ASHIQ ALI V; ARJUMAN-UN-NISA. 
, OUDH JUDICIAL. COMMISSIONER’ S.. 


COURT. ` ` 
PRIVY COUNCIL APPEAL NO. 9 OF 1921: 
March 23, 1922. 
Preseni;—Mr. Lyle, A. J. C, and 
" . Mr. Ashworth, A. J. C. MN 
.. ASHIQ ALI AND OTHERS—PLAINT!EFS - 
7 APPLICANTS 
RUM Versus 
ı Musammat ARJUMAN-UN-NISA— 
. DEEENDANT— OPPOSYTE PARTY. 
Civil Procedure Code ( Act V of 1908), O. XL V, 
Y. 7— Appeal to Privy Council — Extension of period 
for furnishing security or depositing costs. 
__A High Court has no power to extend the period 
of six weeks prescribed by O. XLV, r. 7; of the 
Civil Procedure Code, from the-date of the grant 
of a certificate for leave to appeal to His Majesty 
in Council, for'depositing the estimated costs of 
printing or the security. n 
` Mr. Naamet:Ullah, for: the Applicants. 
Messrs. Haidar Husainmavd M. Wasun, 
for the Opposite Party. . i 


JUDGMENT.—In this case the appellants, 
who had been granted leave to appeal to 
the Privy Council, have: not deposited the 
estimated costs of printing the record or. 
the security required by O. XLV, r. 7 of 
the Code of Civil Procedure. The matter 
has been put-up, on the report of the office, 
in the presence of the appellants’ Counsel, 
who hes made an oral application that the 
time may. be extended but no ground is 
stated why. the extension should be allowed. 
The decree of this Court was passed ori the 
IIth of March 1921, leave to appeal to the 
‘Privy Council was granted by an order 
of this Court dated the rst of July 1921 
and the certificate was actually signed 
on the 4th of February 1922.” The aménd- 
ment made in the law by Act XXVI of 1920 
allows the appellants 9o days or such further 
period, not exceeding 60 days, as the Court 
may upon cause shown allow, from the date 
of the decree complained of, orsix wecks 
from the, date of the grant of the certificate 
whichever is the later.date within which 
to file the necessary costs and security. 
Power is given to. extend the first period. 
of go days from.the.date of the decree up 
to a period of 60 days pn.cause shown but 
the Court has no power to extend the period 
of six wecks from the date of the grant of 
the certifieate. The extended period that 
might. Le allowed on cause shown from 
the. date of the decree.has long since expired). 
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and even if we count from the actual date 
on which the certificate was signed the 
period of six weeks allowed has also expired. 
‘We are unable, therefore, to grant any ex- 
tension of time and the certificate for leave 
io appeal must be and, it herebvis, cancelled. 

WC A Certificate cancelled... 





PRIVY COUNCIL. 
APPEAL FROM THE UPPER BURMA 
JUDICIAT, COMMISSIOER’S COURT. 

July 31, 1922. . 
Present;—Viscount Haldane, Viscount Cave, 
Lord Parmoor and Mr. Duff, 

MA SHWE MYA— 
APPELLANT 
VEVSUS 
' MAUNG HO HNAUNG— | 
RESPONDENT. . EET 

Registration Act (XV I of 1908), s. 32——Seop 
of seciion—" Representative," meaning of. 

‘Th provisions of section 32 of the Registration’ 
Act are imperative, and, unless a document 
presented for registration is so presented 
by one of the persons described in the section, 
the presentation does not give to ‘the Re- 
gistrar the indispensable foundation of his 
authority to registerit, and the registration, if 
made, is invalid. The word ''representative" in 
section 32 refers to the legal representative or, 
by virtue of section 2, the guardian or committee 
of'the person described, and does not include-a 
clérk or agent. [p. 938, cols, r &2.]-. .- 

Appeal from the Court of the Judicial 
Commissioner, Upper Burma, affirming the: 
judgment of the District Judge, Yenang- 


yaung. 
i JUDGMENT. pos 

Viscount Cave.—The question arising for 
determination upon this appeal is whe- 
ther a certain | security-bond dated the 
8th January 31920 was validly registered 
under the Indian - Registration Act, 
XVI of rgo8. Section 32 of that Act, 
so far as it is now material, requires that 
every document to he registered under 
the Act." shall be presented at the ptop: 
er iegistration office (4) by some person 
executing or claiming under the same..., 
or (b) by the representative or assigr. 
of such person ; or (c) by the agent of such 
person, representative or assign, duly autho- 
rsed by  power-of-attorn-y executed and 
authenticated in manner hereinafter men- 
tioned.” n g A E e? E E 
X It is established by a series: of decisions; 
of which one. of the; most: recent, is Jambu 
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Parshad v. Muhammad Nawab Aftab AM Khan 
(i), that the provisions of the section are 
imperative, and that unless a document 
presented for registration is so presented 
by one of tbe persons described in the 
section, the presentation does not give 
to the Registrar the iudespensable foun- 
dation of his authority to register it, and 
the registration, if made, is invalid. 

In the present case the document in ques- 
tion-—a mortgage- -bond given by certain per- 
sons to the District Judge of Yenangyaung, 
to secure the performance of any order 
which His Majesty in Council might make 
on an appeal then pending in this suit—- 
was presented for registration (as the en- 
dorsement shows) to the Sub-Registrar 
at Venangyaung “by Maung U on behalf 
of the Additional District Judge, Yenang- 
yaung,' and was registered by the Sub- 
Registrar who gave the usual certificate 
of registration. Maung U appears tc have 
been a clerk of the District Court. On 
application being made to the District 
Judge for the approval of this security 
as sufficient, the appellant objected that 
it had not been duly presented for regis- 
tration under the Act; but the District 
Judge overruled the objection and approved 
the security and his decision was affirmed by 
the Judicial Commissioner. Hence the pre- 
sent appeal. It should be added that the 
principal appeal in the suit has since been 
allowed .by -His Majesty in Council, 
so that the bond, if valid, has become 
operative, and that the appellant is de- 
sirous, before seeking to enforce the bond 
against the obligors and the mortgaged 
property, to have it determined whether 
the bond is.effective o: refjuires  re-regis- 
tration under Act XV of 1017. 

The iespendent was not represented off 
the appeal, and their Lordships have accord- 
ingly not heard an argument in support 
of the validity of the bond; but on the 
facts brought to their notice they are of 
opinion that there was no proper pre&enta- 
‘tion under the section, and accordingly 
that the registration was invalid, The 
bond was not presented by any “person 
executing or claiming under it. For 


(i) 28 Ind. Cas. 422; 42 I. À.22; x9 C. W. N. 
282; 13 A L.-J. 120; 17 M. L. T. im 21 C. L. T. 
218; 2 L. W.277:37 A. 49; 28 M. L. J. 577; 17 
Bom, L. R, 413; (1915) M. W. N, 592 (P. C. 
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the District Judge was not present ; and, 
although the obligors appear to have 
attended for the purpose of admitting 
execution, they did not join in the pre- 
sentation. Nor was the document presented 
by any agent holding a power-ol-attorney.* 
The only question, therefore, is whether 
Maung U, who appears to have attended 
and presented the deed on behalf of the 
District Judge, can be said to have been 
a ' representative " of the District Judge 
within the meaning of paragraph (b) of 
section 32. In their Lordships’ opinion, 
he cannot. The word “ representative” 
is a term of ambiguous meaning, and must 
be construed according to its context. In 
ordinary legal use, it denotes the executor 
or administrator, or sometimes the heir 
or next-of-kin. In a certain context it may 
mean an agent; but in the present case 
that meaning is excluded by the circum- 
stance that under paragraph (e) of the 
section, the agent is separately referred 
to and is required to hold a duly authen- 
ticated power-of-attorney. By section 88 
of the Act, it is provided that Government 
Officers and certain public functionaries 
need not appear in person or by agent at 
a Registration Office in any proceeding 
conuected with the registration of instru- 
ments executed by them in their official 
capacity, and that, in such cases, reference 
may be made to the office for infomation, 
but no similar provision is made for the 
case of instruments under which any such 
officer or functionary may claim. Probably, 
the omission is inadvertent; but if so; 
this must be remedied (if at all) by legis- 
lation. "The Lordships’ attention has not 
been called to any enactment which makes 
a Clerk. of a Court the representative, in 
any legal sense, of the Judge. 

Upen the whole, their Lordships ate 
satisfied that the term “ representative ” 
in section 32 refers to the legal personal 
representative or (by virtue of section 2) 
the guardian o1 committee of the person 
described and does not include a clerk 
or agent. The result is that, in their Lord- 
ships' opinion, this appeal should be allowed, 
and it should be declared that the regis- 
tration of the security-bond was invalid, 
and that the security was iasufficient. 
Upon this declaration ‘being made, the 
District Judge will, no doubt, give facili- 
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ties for the re-registration of the bond 
under Act XV of Toto The appellant 
should be at liberty to add her costs of 
the appeal to thee Judicial Commissioner 
on the question of the security, and her 
costs of this appeal, to her security. 
* Their Lordships will humbly advise His 
Majesty accordingly, 
Appeal allowed. 

Solicitors for the Appellant.—Mr. E. 
Dalgado. 

Solicitors for the Respondent.—Messrs. 
T, L. Wilson & Co. 

W. C. A. 


Eegen 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. I4I 
OF 1020. 

April 6, 1922. 

Present:—Sir Lancelot Sanderson, Em. 
Chief Justice, and Justice Sir Thomas 
Richardson, KE. 
AMARENDRA NATH DEY AND 
ANOTHER— PLAINTIFFS—APPELLANTS 
versus 
BARANAGORE JUTE FACTORY 
COMPANY, I,mM1TED— 

DEFENDANT—RESPONDENT., 

Injunction— Nuisance—Quia timet action. 

In asuitfor a permanent injunction restrain- 
ing the defendant for doing anything on 
the ground that inconvenience and nuisance are 
likely to arise therefrom, the Court will not in 
general interfere until an actual nuisance has 
been committed; but it may, by virtue of its 
jurisdiction to restrain acts which, when com- 
pleted, will resultin a ground of action, inter- 
fere before any actual nuisance has been com- 
mitted where itis satisfied that the act com- 
plained of will inevitably result in a nuisance. 
The plaintiff, however, must show a strong case 
of probability that the apprehended mischief 
willin fact arise in order to induce the Court 
to interfere. [p. 940, col. LI . 

There are at least two necessary ingredients for 
a gula timet action, There must, if no actual 
damageis proved, be proof of imminent danger, 
and there must also be proof that the apprehend- 
ed damage will, if it comes, be very substantial. 
It must be shown that, if the damage does 
occur at any time, it will come in such a way and 
under such circumstances that ik will be impos- 
sible for the plaintiff to protect himself against 
itif relief is denied to him ih a quia time? action, 
[p. 946, col. a.] 

Appealagainst a decree of the Subordi- 
nate Judge, 24-Pergannahs, dated July I, 
1920. 


Dr. Dwarkanath Mitter and Bahu Narendra 
Nath Chaudhuri, for the Appellants. 
Mr. A. A. Avetoom and Babu Manmatha 
Nath Mookerjee, for the Respondent. ` 
JUDGMENT. 


Sanderson, C. J.—'his is an appeal from 
the judgment of the learned Subordinate 
Judge, Second Court, 24-Pargannahs, where- 
by he dismissed the plaintiffs’ suit. The 
plaintiffs are the owners of certain pre- 
mises, No. 32, Kali Krishna Tagore Road, 
which lie on the north side of the road, 
and the defendants are the owners of cer- 
tain mills, which lie on the south side of 
that road. The plaintiffs’ premises include 
a consecrated temple at which, it is alleged 
a large number of people call daily and on . 
festive occasions to worship the Thakur 
and the plaintiffs and their relations also 
worship the said Thakre on ceremonial and 
other occasions. In addition, tht priest an? 
other people live on the premises through- 
out the year for the purposes of service of 
the said Thakur. 

There is septic tank on the south side of 
the road on the defendant’s premises and 
lying to the east of the plaintiffs’ premises 
and it is alleged that offensive smells 
emanated from that septic tank and com- 
plaints had been made from time to time 
in respect to that. In July igro, the plain- 
tiffs, through their Attornev, wrote to the 
defendants’ Managing Agents a letter 
intimating in effect that they had been 
informed that the defendants were about 
to ercct another septic tank on the 


sorth side of the road and opposite 
te the plaintiffs’ premises and alleging 
thet inconvenience and nuisance wele 


likely to arise therefrom and asking them 
to abstain from erecting the septic tank 
ip that particular place. No answer was 
given to that letter, with the "result that 
this suit was instituted on the 22nd August 
1919, and an ad interim injunction was grant- 
ed until the hearing of the suit with the re- 
sult that the erection of the new septic tank, 
which had been partially consructed, was 
stopped for the time being. The suit was 
heard by the learned Subordinate Judge 
and he dismissed the suit on the rst July 
1920. We were informed by the learned 
Counsel for the defendants that the new 
septic tank was completed within about 
two montbs of the rst July 1920. This 
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appeal was filed on the 23rd July 1920, 
and we have now to consider whether, in 

our judgment, the decision at which the 
learned Judge arrived was a correct 
decision. 

: Tt is to be noticed that, at the time the 
suit wes brought, no nuisance had, in fact, 
been committed in respect of the new sep- 
tic tank, because, as I have already stated, 
the septic tank was not completed at the 
time the suit wes ‘instituted. The question, 
in the first place, is what is the principle 
upon which such: a suit as this is to be de- 
cided. ` The “main prayer in the plaint 
was that a permanent injunction should be 
“granted restraining the defendant Company 
. from: erecting - -a septic tank at: the place 
which*I “have already described, and 
from using the place as a latrine or 
permitting:any such use. . In my judgment, 
the: principle is correctly laid down in Kerr 
on Injunctions, 5th Edition, at page I57. 
There I find it-stated as follows:-— 

“The Court will not in general TN 
until an actual nuisance has been committed; 
butit may, by virtue of its jurisdiction 
to. restrain acts which, when completed, 
will result in a ground of action, interfere 
^ before any actual nuisance has been commit- 
ted where it is satisfied that the act 
complained of will inevitably result in a 
nuisauce: ‘The, plaintiff, however, must 
show a strong case of probability that the 
apprehended "nischief will in fact arise in 
order to induce the Court to interfere.” 

. Tn the case to which the learned Sabor- 
disp: Judge has referred, namely, Pletcher 
v. Bealey (x), the learned Judge 
ref:rring to ceitain well-known cases such 
as Earl of ‘Ripon v. Hobart (2) and 
Attorney-General v. Corporation of Manchester 
Gi. is reported to have said, “I do not 
think, therefore, that I shall he very 
far wrong if I lay it down that there ar 
at least two necessary ingredients for a 
quia timet action. 
damage is proved, be proof of imminent 
danger, and there must also. be proof 


Coop. S 
Brougham 333; 3 Le J. (N. 8.) Ch. 145; 41 R. R. 


403 40 E. 5. 
3) (1893) 2 Ch. 87; 62" L. J; Ch. 459; 3 R. 


u 68 L. T. 608; 41.W. R. 459357 J. P. 343. 
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after 


There must, if no actual- 
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that the. apprehended damage will, if.it 
comes, be- very, substantial. I’ should 
almost say it must be proved, that it 
will be irreparable, because, if the danger 
is not proved to be so imminent 
that no one can doubt that, if the remedy 
is delayed, the damage will be suffered; 
L think it must be shown that, tt the damage 
does occur at any time, it will come in such 
a wav and under such circumstances that 
it will be impossible tor the plaintiff to pro- 
tect himselt against it if relief is denied to 
him ın a quiz timet action." T propose ta 
apply those principles to the considération 
of this case. It is clear to my mind on the 
evidence that the use of the septic tank 
had been approved by the proper authorities 
and by fully qualificd scientific men as a 
proper. system in a neighbourhood . where 
there is no sufficient. drainage system, and 
on the evidence gtven by both sidesin this 
case; to my mind, it is clear, that the sep- 
tic tank which was proposed to be erected 
at the time this suit was tried, ought notto 
be a nuisance if tt were properly used and 
if its capacity were not over-taxed. -The 
only nuisance which 1s anticipated in this 
case 1s that of an offansive smell, and the 
learned Judge’s finding of fact isas follows:— | 
"lt is has been abundantly proved by the 
witnesses examined on, detendants’ ` side 
end also by Dr. Browa (who 1s also a great 
authority and who is platrtttis witness) 
that the new septic tank, if properly ron 
and used, would emit no  smei, would 
cause no nuisance. ü 


The learned Vakil, who has argued this 
case for the appellants, has not disputed 
that point, but be has argued that upon the , 
evidence the Court ought to come to the 
conclusion that this new septic tank must 
inevitably become a, nuisance, inasmüch 
as the capácity of the new spetic tank must 
inevitably be over-taxed. ` Hechas -drawn 
our attention to the number of. workmen 
for whose use the privy and ‘the urinals 
were to be erected. He- has drawn our atten- 
tion to the amount.of water which would 
flow through the septic tank duting the course 
of the day and he has, drawn our attention 
to the fact thatthe matters which are, alleged 
to be improvements upon the old tank 
were not in fact-included in the ‘plans which 
wete submitted to the respective authorities 
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« Dealing with the last question first, I- 


am satisfied upon the evidence, that the 
site was*approved hy the Municipal Autho- 
tities, and although there may be some 
doubt as to which ‘plan was submitted to 


which official, I-am satisfied that the Sani-. 


tary Commissioners did' approve of the de- 
sign of the néw septic tank and that at the 
time when this suit was tried, it was stated 
by those who were responsible for the erec- 
tion of the septic tank that the improve- 
ments which were mentioned, were to be 
carried out. Inmy judgment, it is clear upon 
the evidence, that if those improvements 
were carried out there should be no reason 
why: the capacity of.the new septic tank 
should be over-taxed; nor would there be 
any reason why the new septic tank should 
become a nuisance. On these ndings 
of fact, applying the  piinciple 
I. have already stated, and which must 
be applied to a case of this kind, in my judg- 
ment, it is impossible to overrule the learned 
Judge’s decision, viz, that at the 
when he tiied this suit, the plaiitiffs had 
not proved sufficient to entitle them to an 
injuuction restraining the defendants from 
erecting the new septic tank. The learned 
Judge in, his judgment said, “If it turns 


out that the new tank is not properly work- , 


ing and enntting an'offensive smell, plaintiffs 


would have the right to bring another action. 


hereafter.” - He then ‘referred to the case of 
Fletcher v. Bealey (x) I understand that 
the learned ‘Judge meant by that reference 
that his judgment. was given without, pre- 
iudi. to any, future proceedings which the 
plaintiffs might be^advised.to take in case 
the new septic tank should in.fact becoma 
a nuisance; at any rate, as far as my 
judgment is concerüed, it is to be under- 
stood that it.is without prejudice to any 
future proceedings which the plaintiffs 
may be advised to take in case the new 
septic ‘tank’ does prove to be a nuisance. 
For these reasons, in my judgment, the 
decree of the learned Subordinate Judge 
should be upheld and this appeal dismissed, 
The learned Vakilforthe appellants sub- 
mitted that his clients should not be or- 
dered to pay the costs of these proceedings. 
Ordinarily, the Yule is that costs should 
follow - the event, and I can see no 
reason - why that Tule should, not’ apply. to 
this case, "Thi effect of the leürned Jules 
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judgment is that the plaintiffs brought. their 
suit too soon. Having regard to the .fácts 
of this case, in my juc ulgment, . it was mot 
absolutely necessarv for them to have brought 
this suit. They could have taken steps 
by which they could have entered-a protest 
agaiiist the erection of the septic tank and. 
they might have stayed their hands- until 
an actual nuisance had,been committed. 

" In my judgment this appeal must be dis- 
missed with costs. 

Richardson, J.—1 agree so fully With. the 
Sudsmint of the learned Subordiuate Judge 
and: with the judgment which my ane 
has just delivered that there is nothin 
E I. can usefully. add, . 


N.& N.H. Appeal dismissed. 
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56 Ind. Cas. 274 I8 A. L. J. 555; (1920) M. W. 
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Mr. M. Arabi, for the Appellants. 
Mr. Bisheshwar Nath Srivastava, for Res- 


pondent No. I. 
JUDGMENT.— -The appeal arises out ot 


a suit for the redemption of a mortgage 
effected- by Gajadhar Lal, the father of 
plaintiff No. 1 and the grandfather of plaint- 
i No. 2, in favour of Dilsukh, the pre- 
decessor-in-interest of the defendants Nos. 
r and 2 om the: 23rd March 180r. The 
ptoperty mortgaged wasa grove in which 
the mortgagor had only a half share. He, 
however, mortgaged the eatire grove. A 
suit was brought for foreclosure of that mort- 
gage against Gaj adhar Jal aud a decree 
was passed in respect of a half share of the 
grove and made absolute against him on 
the oth January 1900. Gajadhar Lal had 
then three sons, Bhagwati Prasad, Gur 
‘Narain and Raja Ram; and Gur Narain 
had two sons, Kunj Behari and Debi Prasad. 
None of those persons was made a party 
to that decree. 


The contention of the plaintiffs is that 
they are not bound by the foreclosure pro- 
ceedings, because they were not made parties 
to the suit for foreclosure. The Courts 
halow have repelled that contention. 


It is not alleged that the debt represented. 


by the mortgage was taken tor illegal or 
immoral purposes. In fact, the validity of 
the mortgage is not impugned. The only 
questicn, therefore, for consideration is 
whether Gajadhar Lal represented the joint 
family in the suit brought against him 
for foreclosure, or, in other words, whether 
the plaintiffs are bound by the decree passed 
therein. As pointed out by their Lordships 
-of the Privy Council in Sheo Shankar Ram 
v. Jaddo „Kunwar (1), there might he 
occasions, including foreclosure actions, when 
the manager ofa joint Hindu family might so 
effectively represent all the other members 
that the family as a whole might be bound. 
The validity of the mortgage is not here 
impeached, and there is no suggestion that 
the father acted in any way prej udicial to 
the interests of the family. No question 
arises under section 85 of the Transler of 


- (x) 24 Ind. Cas. gei 36 A. 385; 18 C. W. N. 

968; 16 M. Le T. 175 (1914) M. W. N. 593; 1 L. 

W.645; 10 C. 1. J. 2825 12 A. L. J. 1173} 16 Bom, 
eR. 810; 41 I. A, 216 (P. C.). 
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Property Act (IV of 1882), then in force, 
because there is no allegation that the mort- 
gagee was aware of the existence of the 
plaintiffs. In Parmeshuy Dat v. Debt Sahae 
(2), it was held that a son whose share in à 
joint family estate had passed out by means 
of a decree for foteclosure against his father 
could not re-open the decree merely becattse 
he was not a party thereto. In Basdeo 
Lal v. Mahabir (3) and Ganpat Lal v. Binda- 
basini Prashad Narayan Singh (4) a similar 
view was taken. In Drigpal Singh v. Sukh- 
nandan Lal (5) on which the learned Counsel 
for the appellants relies, the suit was clearly 
not brought against the father in a repre- 
sentative capacity because the other members 
of the family, some of whom were minors, 
had also been impleaded. In the absence 
of anything to show that the debt represent- 
ed by the mortgage was a personal debt, 
due by Gajadhar Lal and the suit was 
brought against him in his persoual capacity 
or that the mortgagee had a notice of the 


- existence of the plaintiffs, it is not open 


to the latter, after the property has passed 
out ofthe family, to set up tbeir rights 
against the remedy obtained by the creditor 
1n enforcement of his debt. 

The appealis, therefore, dismissed with 


. costs. 


W.C. A. Appeal dismissed. 


o 6 O. C? ror. 
59 Ind, Cas. 570; 8 O. L. J. 18; 23 0. C. 
344; 3 U. P. L. R. (O.) 1. 

(4) 56 Ind. Cas. 2743 18 A. L. J. 55» (1920) 
M, W. N. 382; 12 L. W. 59; 39 M. L. J. 103; 2 U. 
P. L, R. (P. C) 103;24C. W.N. 954; 28 M. L. T. 
3305 47 C. 924; 47 I. A. 91 (P. C.). 

(5) 56 Ind. Cas. 299; 70. L. J. 164; 2 U. P. L. 
R, (O.) 96. | 
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Y. 2, 3——Plainüiff, absence of —Counsel present but 
not fully instructed—Plaintiff providing Court with 
materials, but failing to substantiate claim— 
Court, «duty of—Order disposing of case, con- 
struction of. S ) 
|: Where a party does not personally appear, even 
although his Counsel originally instructed is there, 


* if hehas failed to supply his Counsel with materials 


or funds, or any other necessary matter for the 
prosecution of the suit, and the Counsel states 
that he has no further instructions, although that 
situation may be drawn into the express words 
usedin r. 3 of O. XVII of the Civil Procedure Code, 
it ought to be treated as a default by the plaintiff 
for want of appearance under r. 2 of O. XVII 
of the Code. [p. 945, cols. x & 2.] 

But where the Counsel for the plaintiff after 
having spent days in submitting to the Court hts 
views of the documents involved in the case and 
after the case is ready for trial and costs have 
been incurred and most of the witnesses have 
been summoned, makes an application to with- 
draw from the suit with liberty to bring a fresh 
suit on the same cause of action and, on the 
application being rejected, withdraws from the 
case, saying that he has no further instructions 
from his client, it must be considered, that he has 
failed to substantiate his claim, and the only 
duty of the Court under the circumstances is to 
dismiss the suit under O. XVII, r. 3 of the Civil 
Procedure Code. [p. 946, col. r.] 

In such a case as the above even if the Court 
disposes of the suitunder O. XVII, r.2 of the 
Code for want of appearance, the dismissal must 
be construed as one under r. 3 of the Order, for 
under whatever form a Judge may make an 
order disposing of a case, or however he may mus: 
understand what he is doing, or whatever mis- 
taken language he may use in disposing of the case, 
the Appellate Court has to look at the actual facts 
as things were at the time, and decide under which 
rule of the Code of Civil Procedure the order was 
made. [p.945, col. 2.] 

First: appealfrom an order of the Judge, 


Aligarh, dated the 8th March 1929. 


JUDGMENT. 
- Walsh, J.—This is an appeal from an 
order of the District Judge of Aligarh 
Tefusing to restore a case which had been 
dismissed by the Special Judge appointed 
by this Court to try the case, as he said, 
for default, it not being quite clear whether 
he meant to dismiss it under one or other 
of the 2nd or 3rd rules of O. XVII. The 
case which was undoubtedly presented 
before us with great ability, has a very 
iong history and gives rise to a great many 
considerations, and in “some respects the 
members of the Court hearing the appeal 
do not regard the questions which have 
Come up for discussion precisely in the same 
light, but we have come to the conclusion 
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that the appeal must be dismissed. It is 
never satisfactory to dismiss a suit without 
trial, but, speaking fer myself, I agree sub- 
stantially with every word of the very long 
and elaborate order passed by Mr. Kisch, 
the District Judge, in March 1920, refusing 
to restore the case, the oider now under 
appeal. I have followed as closely as 
possible all the arguments and all the 
relevant facts and documents to which 
we have been refered, amd I cannot find 
any inaccuracy of statement, or any fallacy 
in reasoning, throughout the whole of that 
long order of Mr. Kisch. It would b» to my 
mind superfluous to re-state the history 
of the case. I could not do so more effectiv:- 
ly than in the language of the learned Judge 
to the Court below. I merely propose 
to refer to one or two additional topics 
not dealt with by the learned Judge in quite 
the same way as I propose to deal with them 
which to my mind carry great weight. 
Mr. G. W. Dillon has argued the case with 
his usual ability and fairness throughout 
and he based his main argument upon one 
point; this he described and ingeniously 
sought to make out as a “ Mutual under- 
standing which prevailed between the parties 
and the Court that evidence would not 
be recorded in this suit until the second 
suit was ready for trial.” ‘There is no 
doubt that the learned Judge was anxious 
to please every body and this argument 
can no doubt, be put as Mr. Dillon put it, 
with a good deal of plausibility because 
there are traces in the communications 
between the Special Judge and the District 
Judge which show that at one time the 
Special Judge had himself formed that 
expectation. Gn the other hand, it must 
be borne in mind that if the learned Judge 
had, at any stage prior to the gommunica- 
tions which he made to the District Judge 
to whieh I have referred, namely, in April, 
entered into any such definite understanding 
with the parties he would have been guilty 
of a grave dereliction of duty, and I come 
without hesitation to the conclusion that no 
such understanding in the real sense of 
the wärd did in fact exist although the 
plaintiffs may have formed hopes of reaching 
that stage. "Therefore, the best point which 
one of the leading Advotates in this Court 
can suggest to justify this appeal fails. 
Oue point which has weighed with ine 
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‘considerably throughout the hearing has been 
‘the efforts of the plaintiffs to amend their 
original plaint. I think that was largely 
the fons ek origo of the whole trouble which 
subsequently ensued and itis a pity that the 
learned Judge did not seem to have the 
necessary grasp of the situation to deal 


with it promptly and precisely. When one ` 


comes to-examine it, it stands in this way. 
When the application was made the 
was ready for. “trial; the costs had bee 
incurred, the bulk of the witnesses had aite 
been summoned or must have been known 
to the respective parties; a letter had been 
sent from the High Court warning the.parties 
that owing to the - special cireumstances 
under which. the Special Judee had. been 
appointed. the case would be heard: de die 
in diem except for some very stiong cause ; 
the claim to amend.arose out of a statement 
by the defendant in his written statement 
as long ago as the previous August ; it was 
based upon an . assignment fom. Some 
persons witht witstanding tight; which assign-- 
ment had been made since the case start d 
and it raised a totally new case and apparent- 
ly in some Tespects . a totallv .inconsistent 
Case. It was an unreasonable application: 
which to my mind no Court ought to have 
entertained for a moment. I pass over 
the ‘subseqtient .efforts to get ‘a ‘transfer. 
of the'second suit and to hold up the hearing 
of the first suit which. I regard a. merely 
the. natural result of the "partial Success 
which attended the efforts of the plaintiffs 
to delay ihe hearing by 'their application 
to amend.' Some of the incidents which 
have “been disclosed on the evidence are far 
from creditable to. the -professional gentle- 
nem. certainly on the side of the plaintiffs, 
and many of them explain.and justify the 
complaints e which. one hears "about the 
delays òf litigation in India.: :I:pass om to 
a stage in the History of the.ca:e which L 
think.is. fatal to: the ‘appeal, . namely, the 
position of the plaintiffs when the cas: 
came om for. hearing on the 4th or June.. 
I quote fronr the judgment of the learned 
Judge: 
the means that.the law allowed them for. 
obtaining a stay of. proceedings in the first 
case, and they were faced with the 
native of either sfibmitting. to tha order 
of the Court and producing th:ir: evidenc: 
om deliberately disregarding- the :ordet : of 
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“ The. plaintiffs bad exhausted: all: 


alt»r-, 


l Ion 


wer P 


the Court’ and making another effort ‘to get 
the. casa adjourned «with all the risk that stich 
a proceeding. involved: .They .chose the 


latter course. " . 
What the learned Judge refers. to ‘there: 


‘consists of two. separate matters either 
of which, in my judgment, are sufficient to’ 


dispose of this appeal. On the roth of May 
the plaintiffs. became aware -that on the 
7th of May the High Court, on-the adininis- 
trative’ sids, refused to transfer the second 
casé to the Special Judge and. "indicated 
that that question could. be. considered 
when the first- case was nearing’ completion. 
‘As the learned Judge rightly points out, that 
communication turned the provisional order 
which the Special Judge had made fixing 
the date of hearing on the 4th of June, 
into an absolute order. In addition to that . 
the plaintiffs had made on the and of June 


-a last and desparate effort to get the High 


Court to stay the suit which, the Special 
Judge-was going to try. That was refused. 

Whether from the 2nd of June, or from the 
róth of May, it matters not; from either 
data it was. the duty oft, tbe plaintiffs to be 
ready. with their.evidence and-to continue. 
the case on the 4th of Jané. It is quite: 
clear that they deliberately decided not to be. 
ready. Duuug the proceedings which took, 
plaze on - the: "Ath, 45th and 6th of June, 
one of the plaintiffs left the- Court professedly: 
to get witnesses; the 'other went post; -haste, 
ui loubtedly with the full coucutrenca of 
his co-plaintiff, to Allahabad to seek; advice. 
from their leading Counsel. “Tha result 
of that was that a telegram was sent in the, 
following terms, by the plaintiff in Allahabad 
to his Pléader at tha place of trial, ‘‘ Apply 
withdrawal get a fortnight for ,arguménts 
if | possibi.” Whether the eakalat nama. 
authorized tha withdrawal, a point which 
I consider an idle one, the telegram contained 
express authority, and th: Judge was 
wrong on this point. Oa the back of the 
application for further adjournmant made 
ou the sth of. Jun: th: following endors:-- 
mont was made: “A week’s tim: may b: 

grant:d to us, during this pariod, we. will 
produc witness2s who will ba able t) attend, . 

As to th» remainiag wituessas we will ; 


apply to have their sammoases delivered | 
to us personally so that th: Court's time. 
may not bs wasted. ‘The sole obfect of tn: . 
appligition is that tim; may be gevitzd. tq: 
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us £o secure the attendance ofthe witnesses.’ 


In spite of that deliberate statement eth 
by a responsible Lawyer for the plaintiffs, 
Thakur Manak Singh, one of the Pleaders for 
the plaintiffs, had the effrontery to deny in 
Court the next day that the adjournment had 
been made for the production cf witnesses 
dnd it has been admitted on behalf -of the 
plaintiffs that there never was any intention 
to produce evidence. Pandit Sham Kishan 


. Dar, another Pleader, aptly observed that if ` 
he had been really engaged ia getting wit- 


nesses and had béen. prepared to produce 
$omc, he would. have sent an urgent wire 
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to the Special Judge informing him of that. 


fact and asking for a temporary adjourn- 


ment until: he liad such as could arive. ` 


The learned Judge, whether with a desire 


, to prolong his occupancy of the temporary 


post which he held, or because he lacked 
the necessary giip of the reins to get the 
parties to go on with the word; to my mind, 
showed éxceptional, and I think unnecessary, 
indulgence to the plaintiffs. It was open 
to the plaintiffs either on the sth or the 6tli 
or the 7th to go on with the case and produce 
their witnesses. It is alleged that some 
of the witnesses were present in. Court 
on thé' sth. It is not denied that some 
of them lived in a zemindari within 6 or 7 
iniles of the Court. I come unhesitatingly 
to:the conclusion on these materials that 
on the advice of Counsel for reasons which 
Í either GG ^ not know, or I do not consider 
adeqüate, deliberately decided to take no 
further steps at that stage in the prosecution 
of their case. JI would merely observe as 
introductory to what’I am going to say 
in a moment that at the final disposal of 


. the case they were represented by Counsel 


who had definite instructions to withdraw 
from tlie case and not produce evidence. 
Both the plaintiffs, either of whom one would 
have expected in a case like this were neces- 
sary witnesses, voluntarily absented them- 
selves, admittedly for purposes connected 
with an alternative method of disposing 
of the case which they preferred ‘to that 
of having a trial. This brings me to the 
last point which. h4s weighed with me 
thtoughout the argument, to which I see 
no, answcr, namely, what wes the real 
disposal of: the -case. I accept the viéw 
which*'I-:  enderstand hás- been decided, 
that where a paniy” ‘does nos 'persottally 
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appear, even although his Counsel originally 
instructed is there, if he has failed to supply 
his Counsel with materials or funds or any 
other necessary matter for the prosecution 
of the suit and the Counsel states that he 
has no further instructions, although ‘that 
situation may be drawn into the express 
words used in f, 3. of O. XVII, it ought 


.to be treated as a default by the plaintiff 


for want of appearance *under r. 2 of O. 
XVII. The reason for this view is doubtless 
that Counsel no- longer represents him, 
and in that sense Counsel is not present 
in the name of the plaintiff, while tbe. 
plaintiff is himself absent. 

The learned Judge in this case decided 
that the case was one which was coveied 
by O. XVII, r. 2in which case an application 
for restoration was lawfully made, if well. 
founded. But Ihave come to the conclusion | 
that it was not, and that undér whatever 
form the. Judge may make an order disposing 
of a case, or however he may misunderstand 
what he is doing, of whatever mistaken 
language he may use in disposing cf the 
case, the Court has to look -at. the actual 
facts as things were at the time, and decide 
under which rule the order was made. 
l understand that to bethe view taken 
in the case of Lalia Prasad v. Nand Kishore 
(x1). AUT can say is; that a bare recitat 


of what the plaintiff did in this particular 


case leads my mind inevitably to the còn- 
‘clusion that on the 5th, 6th and 7th of 
June, the plaintiffs were a party to whoni 
time had been grantzd, and who failed’ tu 
prodiüce their evidence, and failed to cause 
the attendance of theif witnesses and: to 
petfotm all aets necessary to-the further 
progress: of the suit for which time ‘had 
already been allowed,: and, notwithstanding 
that they were in default in that respect, 
the Court had a right to- proceed to decide 
the suit. It did not do so with the cars 
and circumspection which should be exer- 
cised on such.an occasion by taking up the 
issues:and answering them definitely’ ons 
by one, a course which, personally, I alwava 
adapt even in an undefended divorce , case 
which I have to tryin this Court.” ‘To quote 

from the notes contained in the well-known 
text book on the Civif Procedure Code by 
Woodroffe and Ameer Ali under this pas 
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ticular rule I think this was a case of plaintiff 
who, “having provided the Court with materials 
had" failed to substantiate his claim." Counsel, 
months before, had spent ten daysin opening 
the case and in submitting to the Court 
his views of the five hundted documents 
involved. All that material was before 
the Court. Admittedly, it failed to sub- 
stantiate the plaintifis’ claim. It seems to 
me that it was the duty of the Court, and the 
only duty of the Court, under the circumstan- 
ces, to dismiss the suit under O. XVII, r. 3, 
and that it must be taken that this is what 
it teally did. I am confirmed in this view 
by the fact that the learned Judge, although 
he has sepatately decided that the dismissal 
was for default under r. 2 of O. XVII, felt 
Limself almost unconsciously constrained 
to hold the contrary when he was recapitu- 
lating his statement of the plaintifis' pro- 
ceediugs. He says, “not only have they 
failed. to show sufficient cause for their 
non-appearance but they did in fáct legally 
appear by their Pleader and refused to go 
on." It has been suggested that it would 
be a hardship to hold the plaintiffs to 
O. XVII, r. 3 because if the Court really 
thought it was malgng an order under 
O. XVII 1. 2, thereby misleading 
the plaintiffs, the plaintiffs would have 
lost the fight of appeal which 
undoubtedly they would have against 
a decree under O. XVII, r. 3., I would 
merely point out in answer to this suggestion 
two things. First, it is difücult to conceive 
how the plaintiffs could be misled.. Although 
it is not too much to say that by their 
manceuvres in this case they did lead the 
learned Judge iuto various guistakes, they 
must have known Better than any one 
else, that they had not failed to appear 
but that tliey had deliberately decided 
and 1efused to produce any further evidence 
or witnesses. "Therefore, it was impossible 
that they could have been misled. Secondly, 
the right of appeal which they had against 
the decree which it was the duty of the 
Court to pass under O. XVII, r. 3 was 
a perfectly worthless one. Having regard to 
their conduct throughout and particularly 
on the matetial dates, the 4th, 5th and 6th of 
June, any appeal woteld have been a hopeless 
one and must have been known to the 
plaintiffs and their advisers to be hopeless. 
For these reasons, and for those stated by 
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the learned Judge, I think the appea 
ought to be dismissed with costs. : 

Piggott, J.—It has become necessary 
for us to pronounce an opinion on the 
question whether the order dismissing this 
suit was passed under O. XVII, r. 2 or under 
O. XVII, t. 3 of the Civil Procedure Code, 
because the respondents have not abandoned 
the plea on this point which they took in the 
Court below ; they are, in fact, seeking to 
support the decision of that, Court, :.e., 


- the order rejecting the application of the 


plaintiffs for the re-institution of the suit, 
on a ground taken in the Court below but . 
decided against them, namely, that no 
such application was entertainable at all, 
inasmuch as the dismissal of the suit was 
directed under O. XVIT, r. 3 of the Civil 
Procedure Code. I do not myself find ` 
it impossible to accept this view. The 
suit was down fot hearing op the 4th of 
June 1919. ‘The duty was on the plaintiffs 
of producing evidence. They applied for 
an adjournment. Arguments on the .ques: 
tion whether an adjournment should ot 
should not be granted lasted all that day and 
were only concluded on the day following. 
The Court then granted an adjoutnment 
of one day, de, it fixed the oth of June 
1919, fot the further hearing of the suit and 
directed the plaintiffs to begin producing 
their evidence on that date. When the 
ease was called upon a Pleader, purporting 
to act for the plaintiffs, put in an application 
for permission to withdraw from the suit 
with leave to bring a fresh suit. This the 
Court, after some argument, rejected on the 
ground that the Pleader representing it.had 
no authority to make'such an application. 
The same Pleader then asked for a further ` 
adjournment and this was also refused. 
The Pleader then stated that he had -no 
instructions to do anything else in the case. 
It is not quite clear from the order-sheet 
whether he followed up the declaration by 
physically 1emoving himself from the Court- 
Zoom or not. We were told in argument 
that he did do so ; and I should be tnclined 
to infer from the order-sheet that he did so, 
because it 1s noted that the Court there- 
upon proceeded to call for the plaintiffs 
and found that they did not appear, A 
point had, therefore, been reached at which 

it was literally true that the plaintiffs were . 
absent, neither appearing in person nor, 
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by Counsel authorised to act on their behalf. 
The defendants were present and the Court 
could there and then have dismissed the 
suit. I think it ought to have done so, 
and it could have done so in a very brief 
order. However, the order actually passed 
was that judgment would be pronounced 
on the following day. On the 7th of 
June 1919 a Barrister appeared for the 
plaintiffs and again presented an applica- 
tion for permission to withdraw from the 
suit with leave to file a fresh one. This was 
also rejected, and the gentleman in question 
thereupon left the room. The Court sent 
for him and asked him, and also the Vakil 
who had appeared on the previous day, 
whether either of them had instructions 
to take any step on behalf of the plaintiffs. 
Having received negative answers to these 
questions the Court proceeded to dismiss 
the suit. I think the Court believed itself 
to be acting on the principles laid down 
‘by this Court ın the case of Lalta Prasad v. 
Nand Kishore (1), and thatit believed itself 
to be dismissing the suit because the plaintiffs 
were not present in person and not represent- 
ed by Pleader instructed to take any action 
on their behalf. I would, therefore, bold 
that the application for reinstitution of 
the suit was maintainable. i 


Oi the question whether it ought to have 
been allowed I do not wish to add much 
to what has been already said. Under the 
‘Code of Civil Procedure the point for 
determination is, whether the plaintiffs had 
sufficient cause for non-appearance on the 
6th of June, or, in the alternative, on the 
7th of June 1919, the nature of that non- 
appearance being what I have already 
set forth in detail. 'The sufficient cause 
suggested on their behalf may fairly be 
stated as follows. ‘Their non-appearance 
‘on the 6th and 7th of June grew inevitably 
out of the failure of the plaintiffs to have any 
witnesses ready for examination when the 
suit was called up on the 4th of June. The 
reason that the plaintiffs were not ready 
on that date was, as Cotinsel on their behalf 
put it to us, that there' had been an under- 
standing, to which the Court itself was 
privy, that the recording of evidence in the 
present suit would not be commenced 
‘until another suit filed by the same plaintiffs, 
and at that moment pending in another 
Court, should have been transferred to the 
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file of the same Court and should be ready 
fot heating. A detailed examination of the 
Tecord has shown beyond all possible doubt 
that there was no such understanding to 
this effect as between the patries. The 
utmost that could be said, with any show 
of reason on behalf of the plaintiffs, was. 
that the Trial Court itself had given them 
to understand that it would not commence 
the hearing of evidence in this suit until 
the other suit was at least upon its file of 
pending cases, Ze, until it was seized of 
both the suits and in a position to entertain 
any application that might be made regarding 
the method of disposal to bc applied to both 
of them. -I think it ought to be conceded 
to the plaintiffs that the Tria! Court had, 
expressed at least a desir» to deal with the 
matter in this way. I think it ought also 
to be conceded to th: plaintiffs that they 
were ° unfortunate in one respect. Owing 
to pressure'of work in the Courts of the 
Aligarh District, it had been found necessary 
to appoint a third Additional Subordinate 
Judge specially to try this. present suit, 
there being no other Court iu the District 
with sufficient leisure to undertake to dispose 
of this piece of work within a reasonable 
time. Butforthe appointment of a “Special 
Judge " to deal with this particular. matter, 
the second of the plaintiffs’ suits would, in 
the ordinary course of things, have been 
filed in the Court which was already seized 
of the first suit, and no qnestion of trausfer 
would have “arisen. I may add that the 
question of transfer was greatly complicated 
by the fact that the “Special Judge ” 
had been appointed for a particular purpose, 
and his jurisdiction was limited under the 
qrders by which he was appointed, so that 
applications for the transfer of any other 
suit to his Court could not be dealt with by 
the District Judge, but had to be referred 
to this Court. ‘These considerations weighed 
upon my mind at various stages of the 
argument to a consideiable extent in favour 
of the plaintiffs ; but on full consideration, 
and after hearing the judgment which has 
been delivered by Mr. Justice Walsh, I am. 
not prepared to say that they afford suffi- 
cient cause for the inact#on of the plaintiffs 
on the 4th of June 1919. From the rst 
of May of that year the plaintiffs had clear 
notice that they were to be ready with thei? 
evidence on the 4th of Juse, unless orders 
e , 


. : . 
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should ‘he received «from the High Court 
necessitating some modification of this 
direction. From the roth of May, they not 
only knew: that no such orders had come 
irom the High Court, but they knew further 
{hat this Court had definitely refused to 
.transler the ‘second suit to the Court of the 
Srecial Judge and had issued in its executive 
ecpacity directfons that the trial of this 
present suit, already too long delayed, 
should at once be taken up and’ proceeded 
with. The only excuse which has been 
attempted’ on their behalf, which even pur- 
ports to mectithe point above taken, is that 
the orders of this Court had been passed 
in its executive capacity and that it was 
still open to the plaintiffs to move this 
Court to take judicial action. What this 
really means requires to be considered with 
‘reference to the terms of section 24 of the 
Code of.Civil Procedure. This Court had 
‘+cfused to make of its own motion the order 


cf transfer which the plaintiffs desired. . 


It was,no doubt, still open: to’ this Court's 
to make the same order on the application 
of thé plaintiffs and after )notice to the 
opposite party. Now, putting aside - all 
question of the likelihood of this Court's 
‘proceeding to do on the. application of the 
plaintiffs what it had reftsed-to do of its 
own motion in the .teeth: of the strong 
recommendation of the District Judge, 
-one thing at least is clear, that it became 
incumbent on the. plaintiffs, if they were 
‘not prepared’ to produce tħeir. ‘evidence 
‘jn the Trial Court on June the 4th, to move 
‘this Court with the least possible delay. 
‘Their application for transker was presented 
viw this Court on the 2nd of June. I think 
itimpossilye to avoid the inference that thay 
purposely delayed making it in the hope 
that in one way, or another, either by means 


cf a stay order from this Court, or by the 


favour of the Trial Court, they would after 
‘all secure an adjournment of the hearing 
fixed for be "Ath, of June. They hoped, 
cS I think, to make such an adjourameat 
‘iuevitable by delaying their application 
vj the High Court. In coming to this 
coaclusion I have taken into consideration 
* great deal of whit was laid before us as to 
-the actual facts of the two suits, one of which 
teas now been decided against the plaintifs 
“on the merits, which I do not think it ne- 
-esssary to set -forth in any detail. In so far 
e . " 
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as these matters bear on the question 
now in issue before tis they do so only as 
suggesting the reasons which influenced 
the. plaintiffs for uot wishing to enter. 
upon the production of their evidence 
in the present sut until after the defendants 
had filed thefr written statements in the 
other suit. Now, it may or may not have 
been a reasonable desire on the part of th» 
plaintiffs that they should see the wrtitten 
statement in the other suit before they 
begin to pioduce evidence in the present 
one; but when they had failed to achieve 
that object by means of an order transfetring 
the second suit to the file of the Court 
which was trying the first, they were bound 
to accept the position and to go on with 
all proceedings necessary for the trial of the 
first suit. In my opinion, they deliberately | 
preferred to take the risk of this present 
sait being dismissed for default,.or for 
failure of prosecution, rather than begin 
leading their evidence before the written 
statement in the other suit had been filed. 
They hoped that the consequeaces might. 
not after all prove as serious as they have 
been. Iam not prepared, particularly in con- 
sideration of the strong view of my: learned 
brother, to say that the plaintifís have 
any claim upon -the indulgence of this 
Court, if the?question be treated as ona of 
special indulgence. I am prepared te hold, 
and I do hold, that the piaintifs have 
not shown sufficient cause for their failure 
to enter an appearance on the 6th or 7th 
of June 1919 in the Trial Court. l agree, 
therefore, in dismissing this appeal. 


By the Court.—The order ‘of the Court 
is that the appeal be dismissed with costs 
including in this Court fees on the higher 
scale. |j i 

This being a first appeal from order the 
questioi of its valuation does not affect 
the Court-fee, but 1t does affect the Pleaders® 
fee chargeable, and there is nothing in tha 
memorandum o: appeal to explain why the 
appellants have elected to vaiue this appeal 
at Rs. 30,000 wher the suit was valued at 
Rs. 30,00,000. We think that, for the 
purpose of ‘calculating Pleaderg fees, this 
appeal should be valued at Rs. 30,00,000 
and we direct . accordingly. i 

WCA & N.H. ew Kr e / 
E Appeal. dismissed: 
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PRIVY COUNCIL. . 
APPEAI, FROM THE MADRAS HIGH COURT. - 
Tune r6, 1922. < 
Present: Lord Dunedin, Lord Phillimore, 
. Sir John Edge and Mr. Ameer Ali.’ 
PALCHUR SANKARAREDDI AND 
OTHERS—- APPELLANTS 
, VET SUS 4 
PALCHUR MAHALAKSHMAMA (SINCE 
DECEASED) AND OTHERS— RESPONDENTS. 

Pleadings— Will attacked by veversioner— Issues, 
determination of— Appellate Court—Credibility of 
"winesses. 

Where a person alleging himself to be the nearest 
agnate of a deceased person aud as such entitled in 
reversion .to succeed to the estate of the deceased, 
seeks a declaration that a so-called Will alleged 
to have been executed by the deceased was not 
executed in fact, the first issue to. be 
decided is whether he has ang title to raise the 





question, because unless he has such title, that . 


is to say, unless he proves his relationship, he has 
no right to be heard, whether there is a Will 
or not, [p.949,col.2.] ; 

When the questionis whether a witness is speak- 
ing the truth or not, light is thrown upon it by the 
demeanourofthatwitnessin the box, by the manner 
in which he answers questions and by how he seems 
to be affected by the questions that are put to 
him, and so on, No doubt, there the Trial Judge 
has an advantage which cannot possibly be shared 
by any Appellate Court. But when the views 
upon credibility are founded upon argumentative 
inferences from facts which are not disputed, then 
the Court of Appeal is really in just as good 2 
o asthe Judge of first instance. [p. 950, 
col, I, ' 


Consolidated Privy Council Appeals from 
the judgment and - decree of the Madras 
High Court in Appeal Suits Nos. 417 
and 357 of 1916, dated the roth December 
1917, reversing the decree of the Subordi- 
nate Judge, Nellore, in Original Suits Nos. 
23 and 18 of 1916, Original Suits Nos. 67 
of rors and 73 of 1914 on the file of 
District. Court. 


JUDGMENT. 


“ Lord Dunedin.—One Palchur Chenchu- 
raghavareddi, an inhabitant of a village 
in the District of Nellore, died on the 26th 
October zx914, at the age of about 62, and 
was possessed cf considerable propeity. 
He left a widow, but no children and no 
near relatives except sueh as were relations 
of his wife. His wife had a sister, ‘who 
had a son,  Vemireddi, Babureddi. On 
the. 9th December 1914, his widow and his 
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widow 


“same order as the 


‘the appeal in. the’ other: suit, 
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nephew presented for registration a Will 
before the Sub-Registrar. The registra- 
tion was opposed by the appellants in the 
who allege that they are the 
nearest egnates of the deceased and as Such 
ate entitled in reversion to succeed to the 
estate after the termination of the widow's 
interest upon the ground that they conceived 
that the deceased had died intestate. Re- 


` gistration wa$ refused, as it was corfsidered 


that sufficient proof had not been given 
that the Will was duly execüted, and this 
decision of the  Sub-Registrar was. 
confirmed on appeal by the Registrar. 
The present appellants brought a suit 
for a declaration that they had the posi- 
tion of nearest agnates, and that the so- 
called Will was not executed in fact, and 
was, if executed, executed by the testator 
while in a condition of unsound mind. 

To this suit defences were lodged for the 
and  Vemireddi Babureddi, who. 
was the chief taker under the Will, in which 


they alleged that the Wil had been duly 


executed. “A counter-suit was brought by 
them to have 1t declared that the Will was 
genuine, and also to have the Registrar 
enjoined to register the Will. These two suits 
came before the Subordinate Judge. 

In this state of matters, what might be 
called the natural order would be, first totake | 
up the question of whether the parties who 
were attacking the Will had any title to - 
raise the question, because, of ,course, 
unless they had such title—that is to say, 
unless they proved their relationship—they 
had no right to be heard, whether there 
was a Will or not. But the learned Judge 
approached the. questions in the other order, 
and after a prolonged investigation he held 
that the. Will pad not been executed at 
all, and was a forgery. Hc then took up 


the question of relationship, and held that. 


the relationship had not bcen*sufficiently 
proved. In the result, - therefore, he dis- 
missed both suits. On appeal, naturally, 
the High Court took up the matter in the 
learned Subordinate 
Judge hed donc, and they came to the con- 
clusioi that the Will had been duly execut- 
éd. That being so, itdid not become neces- 
gary to gointo the question of relationship. 
The High Court gave these respondents 
here a decree in their suit and dismissed 
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From these decrees these consolidated 
appeals are brought.to His Majesty in Coun- 
cil. The question of whether the testator 
. was in a sound state of mind has really 
dfopped out. As the Subordinate Judge 
found that the Will had not been executed, 
it was not necessary for him to go into 
the question ot mental testamentary capa- 
. city; it was very feebly insisted upon 
' beforá the High Court and it was quite 
‘tightly entirely given up: before their 
: Lordships. " 


Sir William Finlay, who argued the case 
"exceedingly well, really put the only point 
in the case. 
the Will was necessarily a question of fact ; 
that the fact depended in such a Case upon 

credibility; that the Judge who had heard the 
` witnesses had come to a certain conclusion; 

„and that there was no sufficient reason 

for the High Court to alter that. He quoted 
" certain well-known authorities which, al- 

though authorities in the Courts in India, 

.feally representa cannon which is equally 
good in every system of law, namely, that 
‘when you have to deal with a pure question 
of credibility very great weight ought neces- 
sarily to be given to the judgment of the 
Judge who saw the witnesses, Their Lord- 
ships are not at all likely to throw any 
doubt upon that doctrine nor do they think 
that the High Court threw any doubt upon 
it. It was just as alive to the doctrine 
‘as are their Lordships. 


There are two ways in which one may 
approach the question of credibility. When 
the question is whether a witness is speaking 
the truth or not, light is thrown upon it 
by the demeanour of that wituess in the box 
by the manner in which he answers ques- 
tions and by how ite seems to be affected 
by the questions that are put to him 
and so on. * No doubt, there the Trial Judge 
has an advantage which cannot possibly 
be shared by any Appellate Court. But 
when the views upon credibility are founded 
upon argumentative inferences from, facts 
which are not -disputed, then the Court of 
Appeal is really in just as good a situation 
as the Judge of the first instance.. Their 
Lordships think that it is quite evident 
from their judgment that the .High Court 
entire y recognised. this, and they agree 
with the criticisms which were made by the 
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High Court upon the judgment of the 
learned Subordinate Tudbe.- 


There really were two matters becring 
upon the question of whether the Will was 
teally the Will of the deceased or not. The 
first was inspection of the Will itself. It 
was said against the Will that the signatures 
of the deceased was in a shaky hand. It 
is to be noted that it was not said that the 
signature was uncharacteristic, but merely 
that it was shaky.. Their Lordships do not 
think that that is an objection in which 
there is much weight. Indeed, so far, it 
seems almost in favour of the Will being 
genuine, because, if a man sets himself 
to commit a forgery, he would naturally 
try to make the signature es exactly 
like the genuine signature as he could, and 
certainly would not introduce shakiness 
into the signature. -The shakiness in the 
signature is perfectly easily accounted for 
by the fact that the Will was only made 
a few days before the testator's death 
and that he was very ill and probably 
suffering a good deal of pain. Then comes 
the other matter--the story itself. As the 
learned Subordinate Judge says, the story 
of execution of the Will is quite perfect. 
The question is, whether the story can 
be taken as true or not. It is spoken to by 
quite a considerable number of witnesscs 
and the point is whetherthere are really any 
sufficient criticisms against those witnesses. 
The appellants in their story, are in rather a 
curious position, They do not wish to say 
what in most cases would be the natural 
thing to say. This maa had no intention of 
making a Will at all; he meantto dieintestate. 
Qn the contrery, they rather put in the 
forefront that this man had every intention, 
of making a Will, and there has been a great 
deal of evidence that there was a certain 
amount of hearsay, based, no doubt, on some- 
thing that the testator had said, and which 
had been commuuicatedto the witness Chen- 
giah against whom thereisnothing to be said 
that he had some intention of duvoting a 
very large ‘portion of his fortune toa charity 
in connection with a school for bovs. Now 
this is a rather difficult position for the 
appellants to put themselves into because 
the moment that they assert that there 
was another Will they put themselves 
out of Court bécause their nly right 
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to prevail is upon intestacy anc, 
therefore, they tather hint that it was 
most: kely that the man would make a 
Will, and then go on to say it is pretty 
appatent from what we had heard that 
if he did make a Will, thisis nct the sort 
of Will that he would have made. It 
is really the old position of wishing to 
wound and being afraid to strike. Their 
Lordships did not help thinking and the 


Appellate Court probably thought too, that 


unfortunately this notion that the deceased 
meant to make a Willin favour of the school 
got so much. into the mind of the learned 
Subordinate Judge that his judgment was 
swayed by that predominating opinion to 
begin with end that he then looked at 
each witness with a sort of idea of trying 
te find out why the witnesses could not be 
reliable, instead of beginning with the wit- 
nesses and then, seeing if there was any 
special reason why they should not be 
speaking the truth. 


Their Lordships do not propose to go 
through the matter by examining the evi- 
dence cfeach of the witnesses, because they 
entirely concur with a single sentence of the 
learned Judges in the High Court, who say 
this, speaking of the evidence of the various 
witnesses : “we do not find that enough 
has been shown to justify us distrusting 
their evidence and in saying that they 
were all participants jin: a forgery. " 

. There is another matter which has great 
weight, namely, the attitude taken by the 
widow herself. The widew herself propc und- 
ed the Wil. It is quite tiue that in the later 
development cf tbe case she no longer 
went along with the second defendant 
who is now the second respondent, in this 
case, and, theie has been light to a 
certain extent thrawn upon her etti- 
tude. It is quite evident that she was 
anxious for a certain disposition to be made 
of pert of the property. Sheseems to 
have been willing to give up so much of 
her own life-interst as was secured to 
her by the Will, and she was anxious 
that the second respcndent, who was the 
principal taker, should go along with her 
in order that a settlement should be made 
upon a relativeof hef own who was going 
to be married. When she found that the 
second respondent would not go along with 
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her in that, she seems, so to speak, to have 
turned rovna, but «nly turned round in 
this way, that sbe absented herself; she 
did not take the active part of coming to 
the Court to deny that the Will had been 
executed, though when they came to the 
High Court she instructed .her Counsel 
to go further. Under those. circumstances, : 
it is impossible not to remember her 
original attitude and their Lordsltips are 
inclined tó believe that her original 
attitude was prompted , by the fact that 
She knew it was the truth. 

For these reasons, their Lordships think 
these consolidated appeals fail, and should 
be dismissed, and they will humbly advise 
His Majesty accordingly. The appellants 
will pay the costs of the second respondent, 
who alone appeared. l 

` Appeals dismissed, 

Solicitors for the Appellants:—Messrs. 
Chapman, Walker and Shephard. 

Solicitors for the Respondents:—Mr, H. S. 
L. Polak. 


W. C. A. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 232 OF 1921. 
December 15, 1922. 
Present :—Mr. Justice Rafique and 
Mr. Justice Piggott. 
ABDUL KARIM KHAN AND ANOTHER 
DEFENDANTS—APPEILLANTS 
VEFSUS 
QASIM ALI KHAN—PLAINTIFE 
AND MURAD ALI KHAN AND ANOTHERe- 


DEFENDANTS—RESPONDENTS. 
Construction of document —Wajib*ul-arz— Trans- ` 
fev by co-shaver— Custom, record of. ` 
Where a wajib-ul-avz, after reciting thet in the 
case of a transfer by a co-sharer, the own brother 
of the transferor in the first instance and in case ` 
of refusal by him, the co-sharers of the palti and 
in case of refusal by the latter, the co-sharersof the . 
village wil have the right to take the property 
proposed tobe transferred in preference to strangers, 
goes dn to mention what would happen in case 
of a gift or in case where a co-sharer died childless, 
leaving one or more widows and what rules should | 
be observed in case of adoption by the widow of a 
deceased co-sharer, the language used in the 


- 
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wajib-ul-avz negatives the. contention that the 
reference to the transfer by a co-sharer is based 
upon a custom oi pre-emption obtaining in the 
village. 


Segond appeal from 2 decree of the Dis- 
trict Judge of Saharanpur, dated the 6th 
of November 1020. 

Mt. Nehal Chand and Dr. 5. M. Sulaiman, 
for the Appellants. 

Mr. N. Upadhtya, for the Respondents. 


JUDGMENT.—The two Appeals Nos. 232 
and 233 of 1921 agise out of two suits for 
pre-emption instituted in the Court. of the 
Munsif of Saharanpur. The sale-deed which 
was the basis of the two suits was executed 
on the 3rd December ' 1917 by Mansha 
Ram in favour of Rao Abdul 
Karim Khan and Abdul Rahim Khan. 
Qasim Ali Khan and Murad Ali Khan 
brought the two suits on the 2nd and 4th 
of December r918, respectively, for pre- 
cmption of the property sold by the defend- 
ants on the 3rd ‘of December 1917.. The 
allegation in the two 
custom of pre-emption obtained im the vil- 
lage and that the plaintiffs were co-shaters 
of the vendor while the vendees were stran- 
gers. - The plaintiffs, therefore, had a pre- 
- ferential right to the property and claimed 
to get it on the payment of Rs.400. The 
price given in the sale-deed was Rs. 800 
but the statement of the two plaintiffs 
with regard to the sale consideration was 
that it had been inflated to defeat the right 


of pre-emption. The vendees resisted the: 


claims, of the two rival pre-emptors by 
the denial of the custom of pre-emption. 
Both parties gave evidence in the two suits. 
The learned Munsif held that the custom 


of pre-emption had been proved and that 


both the plaintiffs stood in equal degree 
and were entitled to . pre-empt. 
. therefore, decreed the claims of both the 
pos us halffand half on the payment of 
.Rs.289. On appeal by the  vendees the 
decree of the First Court was upheld. -The 
vendees have come up in second appeal 
before us and they contend that the 


evidence on the record in support 
of the alleged custom of pre-emp- 
tion is insufficient.. The pre-emptors, 


on: the other hand, contend that the wajib- 
ul-arz filed on their behalf nd he copy 
of a decree in a former litigation on the 
eccasion of a 
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laints was that he 


He,: 
were in favour of strangers. 


transfer of the Share of aco- | 


{r922 .— 


sherer sufficiently established’ the custom 
of pre-emption in the village. ‘The: waj1b- 
ul-arz is of the year 1867. ‘The paragraph 
upon which reliance is placed by the pre- 
emptors is headed by .these words * gik? 
intiqal hagiaat az rue rihn, hibba ya bar” 
1. e., the mention of transfer by sale, mort- 
gage orgift. After reciting that in the case 
of transfer by. a.co-sharer the own bro- 
ther of the transferor, in the first instance, 
and, in case of refusal by him the co-sharers 
of the patit, and, in case of refusal by the 
latter, the  co-sharer of the village will 
have the right .to take the property 
proposed to be transferred in preference 
to a stranger, the wajth-ul-arz goes on to 
mention what would happen in case of a gift 
orin case where a co-sharer' died childless 
leaving one or more -widows and what 
rules should be’ observed in case 
of adoption by the widow of a deceas- 
ed co-sharer. The language of the para- 
graph negatives the contention for .the 
pre-emptors that the reference to the trans- 
ler by a có-sharer is based upón a custom 
obtaining in the village. There is no word 
in the paragraph in question which would 
lead one to infer Chat the restriction 
placed upon the transfer by a cc-sharer 
was founded upon a custom of pre-emption. 
The: decree relied upon by the plaintiffs- 
respondents isnot of very great evidential 
volue. It appears that upon a transfer of 
a share by a coshater to'a stranger 
the  co-sharer sted on the basis 
of pre-emption. The claim was not 
resisted by the vendees and a decree was ` 
pessed in favour of the plaintiff co-sharer. 
On the other hand, we have on behalf oi tke 
vendees in this case, several sale-deeds 
in respect of which no objection was taken 
by any co-sharer, though the  sale-deeds 
We are, there- . 
fore, of opinion that the plaintiffs pre-emp- 


‘tors have failed to prove that a custom 


of pre-emption prevailed.in the village 
The appeal is, therefore, allowed and the de- 
cree of the lower Court is set aside. 
The claim of the platntiff-pre-omptor, Qasim 
All, stands dismissed. The vendees-appel- 
lants will get ‘their costs throughout in- 
SE fees in this Court on the higher 
seale. ; 


N. K. Appedl altowel, 
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BHAGWATI PRASAD SINGH 7. BISHUN PRASASH NARAIN, '. , JAIRAM DAS U, RAJ NARAIN, 
. PATNA HIGH COURT. It is not necessary that a, further Court- 

First Civi, APPEAL NO. I OF 1920. fee should be paid. | 
` July 25, 1921. ` ; 
Present -—Mr. Justice Adami 
s 5! © Justice e Bucknill. 
BHAGWATI PRASAD SINGH— 

l PLAINTIFF—APPELLANT 
ii ` VEYSUS i 
: BISHUN PRAGASH NARAIN—DE- | 7 . : 
FENDANT—RESPONDENT. of 


and Mr. 2... Appeal allowed. , 


N.H, 


Interest — Interesi from date of grace to realisa- i š 
lion of decree—Decree-holder, right of—Appeal-—— 
~ Court-fee on interest, whether payable. 
A decree-holder is entitled as a matter of right 
to interest at Court rate from the date of grace 
up to the date of realisation, But where the Court 
refuses to grant such interest and the decree- 
' holder appeals, he is not liable to pay Court-fee 
on the amount of intérest from the date of grace 
up to the date of the hearing of the appeal, it 
being unknown at the time of the filing of the 


appeal what the amount of interest would be. 


Vithal. Hari Athavle v. Govind Vasudeo Thosar, . 


17 B. 41; 9. Ind. Dec. (N. S.}.27, referred to. 


Appeal against a decision of the Sub- 
ordindte Judge, Muzaffurpur, dated the 
21st May 1919. 

Messts. Sushil Madhab Mallick and Murari 
Prasad, for the Appellant. 


JUDGMENT.—The only question  aris- 
ing in this appeal is with regerd to interest. 
The appellant obtained en ex parte decree 
in the Court of the Subordinate Judge, 
but the Court refused to grant interest 
after the period of grace. No reason is 
given why thisis disallowed.’ Asa matter 
of right, the dectee-holder would be entitled 
to interest from the date of grace up to the 
date of réalisation end he should be granted 
interest at the rate of 6 per cent. per annum 
during the period. The appeal is allowed, 
and the decree will be emended eccord- 
fÓngly. — i 
. A question has been feised whether 
the’ appellant is liable.to pay Court-fee 
on the amount of interest from the date 
of grace up to the date of hearing of the 
appeal. It seems cleat that he is not. 
At the time when the appeal was filed, 
it wes unknown whet the emount of interest 
would' be. Furthermore, there is the case 
of, Vithal Hari Athavle v. Govind Vasudeo 
Thosar (1) which supports our opinion. 


"7 oa) 17-B, 4L;«9 Ind. Dec. (N. 8.) 27. 
"P . ri ‘ ' i 


"Patent, 
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ALLAHABAD . HIGH COURT. 
LETTERS PATENT APPEAL No. 51 OF 1921. 
June 29, 1922. 

Present -—-Sit Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice Piggott. 
JAIRAM DAS--DEFENDANT—APPELLANT 
| l versus e 

RAJ NARAIN-—PLAINTIFF— 
RESPONDZNT. 


Evidence Act (I of 1872), S. Q9I— Agreement in 
writing inadmissible— Oval evidence, whether ad- 
missible. . 


© Where parties enterinto an agreement in writing 
they cannot be allowed to give oral evidence 
of the contents of that written document, or of 
the verbal terms agreed upon before the document 
was drafted.. A party, therefore, who relies upon 
a partition-deed as evidence of his title tg property, 
but which deed is inadmissible for want of regis- 
tration and because it is not stamped, cannot be 
allowed to.give.oral evidence of the contents 
of the deed. [p. 954, col. 2 ; p. 953, col. r.l l 


Chhottatal Aditram Travadi v., Bai Mahakore, 
40 Ind. Cas, 83; 41 B. 466;'19 Bom. L. R. 322, 
referred to. à: 


Appeal under section IO of. the Letters 
from a judgment of Mr. Justice 
Stuart, confirming a decree of the Second 
Additional Subordinate Judge, Aligarh, — 


L 
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Mr. K. C. Mitat (fot Mr. Harbans Sahat), 
for the Appellant. 

Mr. Gulzar: Lal, for the Respondent. 
.JUDGMENT.—This is a case in which 
we regret we have to allow the appeal. 
"The facts are that the plaintiff filed a plaint 
alleging that he was entitled to a certain 
house owned and possessed by him, He 
gave no details.of histitle but it happened 
that when he went into the witness-box 
to prove his title and to prove the acts of 
enctoachment* which, ashe said, gave him 
a tight against the defendant, he asserted, 
no doubt truly enough, that his title rested 
on a partition. He produced a document 
which purported to be adeed of partition, 
It was noticed that it was neither stamped 
nor registered, and the leaned Munsit 
quite properly refused to receive it in 
evidence. Unfortunately, then, the Munsif 
was persuaded to allow oral evidence to 
be given not only of the bare fact that 
there had been a partition which would have 
been unobjectionable but also of the fur- 
ther fact that in the partition his house 
fell to the share of the plaintiff. The Mun- 
sif then decided the matter on the merits 
and gave the plaintiff a decree and that 
decree was affirmed by thelower Appellate 
Court again on the merits. On the hearing 
of that appeal it didnot occur to anybody 
to take the objection that the Munsif was 
wrong in law in receiving any oral evidence, 
“there being in existence a complete record 
in writing of the partition. No body took 
that point. Then the matter came up before 
Mr. Justice Stuart, and he did not apply, 
what in our view is a most salutary rule, 
namely, that in second appeal, appel- 
lants shall not be allowed to take points 
which have never Deen before the lower 
Appellate Court. He permitted, for the 
first time, the appellants to take the ppint 
that they could cut the ground from under 
the feet of the plaintiff entirely by alleging 
that it was incompetent for the plaintiff 
to give otal evidence of the contents of a 
written document. As Mr. Justice Stuart 
has seemed to think that this evidence was 
receivable, it is well that we should Tefer to 
the seetion of the Evidence Act *and also 
to a case which was brought to his notice, 
and lay down what we believe to be the 
proposition of 14w as regards the reception 
of oral evidence which must be obeyed in 
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all Courts. Section 9gr of the Evidence Act 
of 1872 isas follows:—' When the terms 


. of contract, ot of a grant, or of any other dis- 


position of property, have been reduced 
to the form of a document, and in'all cases 
in which any matter is required by law | 
to be reduced to the form of a document, 
no evidence shall be givenin proof of te 
terms of such contract, grant or other dis- 
position of property, or of such matter 
except the document itself, or secondary 
evidence of its contents in casesin which 
secondary evidence is admissible under the 
provisions hereinbefore contained.” Now 
what does that rule mean ? First of all, 
if the contract is one which is by law 
required to be in writing, no oral evidence 
can be given’ of the terms of the bargain 
between the parties. That is one case. 
If a transaction requires to be registered, 


,even though there is a document which 


contains all the terms of .the contract, it 
cannot, if unregistered, be looked at by 
the Court. As the parties have reduced theit 
agreement into writing, they cannot be 
allowed to give oral evidence of the contents 
of that written document or of the verbal 
terms agreed upon before the document 
was drafted. 

Again, if two of more parties meet to- 
gether and enter into a contract which in law 
would have been a perfectly good conttact 
entered into -verbally but which they for 
the purposes of record, of for certainty 
reduce into writing, the document.is the 
final depository of their agreement, ard 
it is to that document alone to which 
the Court can be referred and no ofal evi- 
dence can be given which seeks to vary, 
add to, or subtract from the contents of 
that written document. That is a docu; 
ment created under no necessity of law but 
brought into existence at the mutual wish 
of the parties. If the whole of the terms of 
a contract are agreed to be contained in 
a document, or series of documents, e.g., a 
letter of a series of letters, then no exttin- 
Sic evidence of the terms can be given, nor 
is parol evidence receivable to vary, alter, 
or add to those terms, 

Now, Mr. Justice Stuart was referred to 
the case of Chhotialal Aditram Travadi 
v. Bai Mahakore (i) It is difficult to 


(x) 49 Ing. Cas. 83; 41. B. 466: 19 Bom. L. Re 
22. 
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understand. how he regarded this decision 
“as one in the plaintiff's favour. It is, in 
our view, in favour of the defendant. The 
head-note says the "faci" of partition may 
be proved by oral evidence, although the 
dced emboding the terms of partition cannot 
be proved for want of registration. It is 
"the commonest practice in the Coutts for 
a man when giving evidence, to say, 
for instance, that he was in partnership 
with A. B. and C. He can speak to that 
as a fact, even though there is a deed ci 
partnership stereotyping the rigts of all the 
partners. No objection can be taken to 
a statement of that kind. But the moment 
he travels beyond this and attempts to say, 
forinstance, that his sharein the partner- 
ship was I-4th an alert opponent oY a 
vigilant Judge would stop that statement 
and would refüse to accept it.as evidence 
until production ‘atid poof of partnership 
deed. That is precisely an analogous case 
to the one under discussion. It wascompe- 


tent for the plaintiff to say that there was . 


in such and such a year a pattition between 
himself and his brothers but he could not go 
futther aud say wbat benefit he took under 
.that partition or what share he had in a 
given property by reason of that partition, 
because he is at once trenching on and giving 
oral evidence of the terms of what were 
in fact recorded in writing between the 
parties. This objection, therefore, though 
taken before a leatned Judge of this Court 
for the first time. is a fatal objection tor tbe 
plaintiff. We are of opinion, that these 
objections, wholly new in themselves 
should not be teceived for the first time 
in this Court. Still the matter has becn 
entertained and judicially consideted by a 
. judge of this Court and it is now our duty 
to pronounce our opinion as to whether 
we are in agreement with him ot not. We 
have come to the corclusion that we can- 
not agree with the learned Judge and that 
the plaintiff ought not to have been allow« d 
to give any oral evidence of any cf the 
terms of the partition-deed, and thet the 
fact that he had obtained this property by 
means of the partition was, in the ciTcum- 
stances, one orally incapable of proof 
by him. As that was a vital step 
in his case without which he could 
not have got his claim propetly pre- 
sented to*ths Court, his claim ought 
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to have  beén dismissed. It may seem 
harsh, it may seem technical, but it 
is of the very highest importance specially 
in the interest of a community that is 
that it should 'be 
thoroughly understood that if parties enter 
into agreements in writing, which is a high- . 
ly beneficial and sensible thing to do, they 
are thereby protected from having their 
opponents giving evidence of what they say 
were oral arrangements, and they, on the 
other hand, have a true re@otd of all that 
took place and was agreed between them. 
These rules ought to be rigidly enforced for 
that very purpose. They are salutary rulcs 
and because we feel they are salutary rules 
we have to allow this appeal. The con- 
Sequence is that the plaintiff's suit is dis- 
missed. As the defendant did not take this 
poiat until he came to this Court, we make 
no order as to costs in any Court. 
wW. C. A. Appeal allowed. 


. ee amus dumm 
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BOMBAY HIGH COURT. 

SECOND CIVIL APPEAL No. 78 OF 1021. 

March I, 1922. 

Present.—Sir Norman Macleod, KT., Chief 
Justice, and Mr. Justice Coyajee. 
GHANSHYAMDAS VISHNUDAS 
GANDHI—PLAINTIFF— APPELLANT 
YEN SUS 
LAXMIBAI VISHNUDAS GANDHI 
AND OTHERS—DEFENDANTS— 

| RESPONDENTS. 

Burden of poof— Adoption by Hindu widow of 
immature age— Undue  $nfluenso, allegation of 

Where 8n adoption, alleged to have been made 
by a Hindu widow of immature age, is disputed 
by her as not having been made ofher own 
free will, a Court is bound to consider all the cir- 
cwmstances surrounding the adoption where 
the adopted son is the son of a certificated 
guardian, itis sufficient to cast suspicion on the 
whole transaction and to throw the burden 
on the person adopted to show that it wasa 
valid adoption brought about with thefree con- 
sent of Ehe widow. [p. 957, col. 2.] 

Bayabai v. Bala, 7 B. E. C. R. App, I. at p. 
xx, followed. 

Second appeal from the decision of the 
District Judge, Satara, in Appeal No. 356 
of Toto confirming a decree passed 
by the First Class Subordinate Judge, at 
Satara, in Civil Suit No. 579 of 1917. 
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GHANSBYAMDAS 7, LAXMIBAI, 
Sir Thomas Straugman and Mr. B. J. 
Desai (with him Mr. A G. ESA ji for the 
Appellant. 


Mr. ‘Jinnah (with him Mr. 
Kovyjaee), for Respondent No. r. 
Mr. S. R. Parulekar, for Respondent 
No. 3. 


JUDGMENT.—The plaintiff sued for 
a declaration that he was the lawfully 
adopted son df the deceased Vishnudas, 
who died in 1911, leaving the first defendant, 
the wide w, him surviving. On an appli- 
cation to the District Court under Act VIII 
‘of 1890, defendants Nos. 2 tc 5 were 
appointed guardians ‘cf the persor and 
property | of defendant No. 1, and in that 
capacity defendants Nos. 2 to 5 took 
the -property in their ' possession and 
began to manage it. The plaintiff claimed 


K: N. 


hat he was adopted on the 2nd May 1914 
then the first Gefendant, the widow, was 
Xteen years and eight montag old, 


There is no doubt that the adoption 
ceremony took place. But we. should 
nave thought that the very fact that 
the adopted son was the son of a cer- 
.tificated guardian would be quite sufi- 
cient to throw suspicion - on the whole 
transaction, and would throw the onus 
on the plaintiff to show that it was a valid 
‘adoption brought about with the free con- 
sent of the first defendant. 

In the Trial Court various issues were 
` raised. The principal issue was:—Is it prov- 
ed” that the alleged adoption was brought 
about by fraud,” coercion and undue influ- 
ence exercised òh defetidant No. r. ‘After a 
very careful lengthy consideration of the 
evidence on that point, the learned Subor- 
dinate Judge came to the conclusion that 
the .propgt finding on that issue Was jn 
the affirmative. Consequently, the plaintiff's 
claim was rejected. 

Then in appeal the question arose whether 
“the suit as framed was tenable. Eventu- 
ally, the Assistant Judge directed a xemand 
of the suit to the lower Court for taking 
necessary action in the light of his judg- 
ment and returning the record and proceed- 
ing together with its fresh findigs on Issues 


Nos. I2 and r5, if necessary, “within two: 


months: Now, Issues Nos. 12 and 15 were as 
ae —(12) Is the plaint properly stamp- 
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“with that. view. 


ce | 


-ed? and (15) Is the claim Dës vius 
for purposess of jurisdiction ? The remand 


was made to enable the plaintiff to elect 
whether he should a mend the plaint and pay 
the additional Court-fees. 

When the case was returned to the Sub- 
ordinate Judge, the pleintiff was not pre- 
pated either to add a prayer for.possession® 
or to pay the Court-fees on the value of the 
property. The Subordinate Judge, there- 
fore, returned the record of the suit just 
as it stood to the Appellate Court. 


Then two preliminary objections were 
raised against the competence of the appeal. - 
It was pointed out that the Trial Judge held 
that the proper claim of the plaintiff was 
worth Rs. 56,000 end hence his finding 
on the. question: of adoption was Te- 
corded in his capacity as a First Class Sub- 
ordinate Judge; so that an appeal lay to 
the High Court, and not to the District 
Court. The Assistant Judge did not agree 
He thought the lower 
Court had found that the claim should 
have been for possession, and in that case 
its value would te Rs. 56,000. But the 


. plaintiff did not choose to make that claim, | 


and if the plaint wasnot amended, the value 
of the claim was not enhanced by the mere 
finding that it required to be amended. 
So that, as the suit as framed was not one 
of special jurisdiction, and as the plaintiff 
refused to amend his plaint, the appeal 
lay to the Distiict Court. He, therefore, 
ordered the appeal to be set down for hear- 
ing on merits; and, eventually, it came on 
before the District Judge. 

Unfortunately, the points argued in 
appeal are not set out. Butin appeal, as 
in the lower Court, the important issue 
must have been the original Issue No. 9 
which was purely a question of fact, and the 
District Judge in dealing with the remarks 
of the Judge in the Court | below came to the 
conclusion that the findings were coftect: 
and it appears to us that there is no question 
with tegard to one whom the onus lay, as 
all the evidence and everything that the 
defenaant could urge on the question of 
undue influence was supported by the evi- 
dence she 2dduced, and it was on that evi- 
dence that the Subordinate Judge found 
that the adoption was not made with the 
consent of the fitst defendant, * . 


~ 
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Rut we also think the Judge was right 
in referring to the tase of Bayabat v. Bala 
(1) and we are not justified in disregarding 
what was said by the learned Tudges in that 
"case. At page 20 their Lordships say: 
“Not only was the appellant a Hindu 
íemale, whom the law only barely recog- 
nisés as sut qurts—so cateful does it require 
that the Court should be in ascertaining 
that she has full knowledge of the nature 
and consequences of any acts affecting her 
legal rights, which she has been induced 
to perform—-but she was only seventeen 
years of age at the time of the alleged adop- 
tion (as was admitted in the course of the 
argument), and she could have had little 
more experience or- knowledge of the- world 
then a mere child. If she adopted or assent- 


ed to the adoption of, the infant plaintiff - 


et all she manifestly did so at the sugges- 
tion of the Brahmans, Gumastas, and clerks 
-who surrounded her, and who were 
the real actors on the occasion, and who 
were desirous to transfer to their own 
hands the control and management of Rama- 
kant’s property and firm during the minor- 
ity of the infant plaintiff. Looking at 
the effect of adoption upon the rights of a 
‘Hindu woman who succeeds to the property 
-of her husband, we should expect, clear evi- 
-dence that she was fullv informed of those 
tights, and of the effect of adoption 
upon them;—an act which reduces her 
from the position of complete and absolute 


sistress of her husband's moveable prop-. 


sity, and tenant, for life at least, of 
ds immoveable property, to a mere 

ight of maintenance. Hindu women 
* snc nid be shielded from  cajolery and 
-unduc influence with nearly all the 
jealous strictness with whch the 
rights of a minor or other persons not 
sui juris are watched—not an tota of which 
strictness should be abated in the instance 
of'a widow just emerging from infancy, 
as was the case with the appellant at the 
time of the alleged adoption. Some relaxa- 
tion of this strictness would, of course, be 


allowable inthe case of.a Hindu woman 


whose husband has directed that she should 
adopt. She is then under at least a moral 
EE to pue and the act of adoption 


a) 7B BG R: App. fà p. xz. 
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by her is one which mty justly be expected, 
Itis different in the case of a woman whose 
husband leaves. no such direction, because 
the act-is one in derogation of her cwn 
right, and not in obedience to any order of 
her husband, and especially so in this case, 
in which the husband, from an anxiety 
to preserve 
wife, has positively refuséd to adopt. Ii 
the conscience ofthe Court were satisfied 


that the widow voluntarily performed the 


ceremonies absolutely essential for adop- 
tion, and had been previcusly fully inform- 
ed, first, of her rights, and, secondly, that 
the effect cf an adoption upon them would 


be wholly to divest her of those rights and ' 


to reduce her to a maintenance, it would 


be the duty of the Court to uphold that act 


of adoption, supposing the law to be that 
a widow may, at this side of India, adopt 


a son withogit the express authority of her . 


husband—a question on which we do- not 
consider itnecessary,nor do we propose now, 
to express any final opinion.’ 

Therefore, that case is clear authority 
for the proposition that in the case-of a 
Hindu widow of immature age, the Court 
is bound to. consider all the circumstances 
surrounding the adoption set up, which she 
disputes as not having been made by her 
of her own free will; and it is difficult to 
imagine a stronger case than this, in which 
the adopted sonis the son of a certificated 
guard au. We should have thought our- 


selves that the onus would certainly lie on 


the plaintiff to satisfy the Court that all 


the precautions had been token. which 


were necessary *to satisfy the Court 
the adoption 


the free consent of this girl. ‘Ishe appeal 


must be disn: ssed with costs. Separate 


sets of costs. 
Nothing that we have said above i is meant 


to diverge from the view we stated at the 
commencement of the judgment that it is 


a pure question of fact from which no 
second appeal i is competent, 


N.E.&N.H. 
Aspen dismissed, 


his estate in tact for his 


was made with. 


D 
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DURGA DEVI v. GIRWAR SINGH. 


» ALLAHABAD: HIGH COURT. 
SECOND CIVIL APPEAL NO. 1437 OF 1920. 
June 9, 1922. 
Present:[—Mzx, Justice Kanhaiya Lal. 
Musammat DURGA DEVI AND OTHERS— 
e DEFENDANTS—APPELLANTS 
l versus 
GIRWAR SINGH AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Adverse possession — Ouster of movigagee—Posses~ 
Sion, whether adverse against morigagor, 

If a person gets into possession of mortgaged 
land in collusion with the mortgagee and sets up 
adverse possession, the mortgagor  . cannot be 
made to suffer, because no, such possession, short 
of the statutory period of sixty years, would be 
a bar or defence to a suit for redemption, if the 
parties are otherwise entitled to redeem. If that 
person manages to get his name recorded in the 
village papersfor a series of years in respect of the 
mortgaged property or obtains unlawful posses- 
sion by ousting the mortgagee in possession, stil] 
he cannot acquire title by adverse possession so as 
to defeat the mortgagor’s lawful titje because the 
right of the latter can only arise on redemptoin and 
not earlier. 
| Khiavajmal v. Daim, 32 C. 296; 32 I. A. 23! 
2 À. L. J. 71; 1 C. L. J. 584; 8 Sar. P. C. J. 7341 
9 C. W. N. 201; 7 Bom. L, R. r (P. C.) and Kunwar 
Sen v. Darbari Lat, 34 Iud. Cas. 171; 38 A. At: 
relied on. 


Second appeal from a decree of the Sub- 
Judge, Mainpuri, dated the oth July 
1920, 

. Mr. Galzari Lal, for the Appellants. 

Mr. Baleshwart Prasad, fot the Respond- 

ents. 


JUDGMENT.—This appeal arises out of a 
suit for redemption of a mortgage effected 
by Mahipat Singh and Gopal Singh, the pre- 
decessors of the plaintiffs, in favour of Sewa 
Ram, the predecessor of defendants Nos. 
I—3, and*Pahalwan Singhon the 2nd March 
1870. The mortgage was  usufructuary. 
The mortgagees got possession over the 
mortgaged plots, which consisted of an 
occupancy holding belonging to the mort- 
gagors. The» rights of Pahalwan’ Singh 
subsequently devolved on the present 
plaintiffs The suit, therefore,, related 
to the remaining half share of the 
mortgaged property which was in the 
possession of the successor of Sewa 
Ram. The name of Sewa Ram and 
his successor continued in the revenue 
papers up to 1320 Fasli. In r918, the de- 
fendants, who ` had somehow obtained 


possession oí the mortgaged plot, got 
e 
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their names entered in the revenue papers ` 
as if they were occupancy tenants of ‘the dis- 
puted land, and set up their title by adverse 
possession, which the Courts below repelled, 
holding that the right of the plaintiffs td 
obtain possession accrued from the time 
of redemption and no adverse right could, 
therefore, have been acquired by those de- 
fendants. The defendants do not explain 
how they came into possession of the mort- 
gaged property after it had been mottgaged 
by the predecessor-in-title of the plaintiffs. 
If they got into possession in collusion with 
the mortgagees, the plaintiffs cannot be 
made tosuffer in consequence, because, 
as pointed out by their Lordships of the 
Privy Council in Khtarajmal v. Daun (1), no 
such possession, short of the statutory period 
of SIXty yeats, would be a bar or defence to 
a suit for redemption, if the parties other- 
wise entitled to redeem. If they obtain 
unlawful possession by ousting tha mort- 
gagees at any time within the last r2 years ot 
befote, still their possession cannot be 
treated as adverse to the proptietor so as to 
defeat hislawful títle, because the right of 
the plaintiffs to get possession could only 
arise on redemption and not: earlier. In 
Kunwar Sen v. Darbart Lal (2) it was held 
that a person could not acquire a title by 
adverse possession to land which was the 
subject of a usufructuary mortgage and, 
therefore, in possession of the mortgagees, 
merely because he had managed to get his 
name Iecorded in the” village papers for a 
series of years in respect of the mortgaged 
property. The occupancy tenancy of the 
original mortgagors or their heirs has not, 
become extinct. By virtue of the mortgage 
they must be deemed to have held construc- 
tive possession of the land mortgaged. 
No question of jurisdiction arises, because 
the suit, so far asthe defendants-appellants 
ate concerned, is virtually between rival 
claimants to the occupancy holding. 
The landlord is not-a party to the 
suit. The plaintiffs were no parties to the 
order passed by the Revenue Court entering 
the names of the" defendants-appellants as 
occupancy tenants of the land mortgaged 
(1) 32 C. 296: 32 I. A. 33; 2 A. L. J. 71; r & 
L. J. 5841 8 Sax. P. €. J. 7341 9 C. W. N. 2015 7 


Bom L. R. 1 (P. C). 
(2) 34 Indi Cas: 173; 38 A, At 
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while the mortgage was stili unredeemed. 
The appealis, theyefore, dismissed with 
costs, including fees in this Court on the 
higher scale. 


KE Appeal dismissed. 


BOMBAY HIGH COURT. 
LETTERS Patent APPEAL No. 9 
OF 1922, 
March 6, 1922. 
Preseni.—Sir Norman Macleod, KT., 
ChicfTustice, and Mr. Justice Coyajee. 
BAI JADI—-APPELLANT 
e versus 
PURSHOTTAM NAROTIAM DAVE 
; —RESPONDENT. z 
Morigage— Usufructuary m ee, interest ofm- 
Poser. whether ert bang mapake Widow 
of Hindu morigagee, decree against—Morligages 
inievest,, sale of. 


` The interest of a usufructuary mortgagee is 
moveable property, and where such interest 
devolves on a Hindu widow after the death of 
her husband, it can be entirely sold in execution 
of a decree. against her. . 
n Letters Patent Appeal against the 
decision of Mr. Justice Shah in Second 
Appeal No. 522 of 1920. ` 

Mr. D. W. Pilgaonkar, for the Appellant. 


. JUDGMENT. 
©. J.—This is a Letters Patent 
Appeal from thè decision of Mr. Justice Shah 
- - affirming the decree of the lower Appel- 
late Court which dism seed the plaintiff’s 


INDIAN CASES. 
BAI JADI U, PURSHOVTAM NAROTTAM DAVE. 


959 


suit. . The facts aie set out in the judgment, 
from whichit appears that one Punja was 
the original moitgagee of the suit property. 
When he died his widow Bai Manek be- 
came entitled to the rights of Punja as mort- 
gagee, and Bai Manek createda san-mort- 
gage jin iavourof one Pitamberin respect 
of the suit property and other property, 
that is to say, she pledged "her mortgage 
tights which had. come to her from her hus- 


band. Pitamber filed a suit to recover his 


dett trom the widow and others and ob- 
tained a decree for the the amount claimed 
with the direction that “on the defendants' 
failing to pay, the plaintiff do sell the right, 
title and interest of Bai Manek, the- first 
defendant, in the  plaint-hypothecated 
house and the mortgage right of Rs. 46% 
Babashahi created by Mathur Mangal, the 
sixth defendant, over his portion in favour 
of Punfa Garbad." Ultimately, this mort- 
gage right by Mathur in favour of Panja 
was ptt up for sale and purchased by 
Pitamber. Then the sons of Mathur sold the 
equity of redemption to defendant No. 7, 
and defendant No. 7 redeemed the mortgage 
created in favour of Punja by paying off the 
amount of the mortgage to Pitambar. 

The result of all these proceedings would 
be that defendant No. 7 became the absolute 
owner of the property. But when Manek 
died in 1977, her daughter sued to recover 
possession of the property as the next re- 
versioner after Manek’s death. That suit 
could only be based on the suggestion that 
the mortgage nights which had coms to 
Bai Manek fiom her husband were still 
alive, and that, therefore, the reversioner 
sticceeded to those mortgage rights, and was 
entitled to get possession of the psoperty, 
subject to being redeemed by the original 
mortgagor or his sticcessors. This conten- 
tion of the plaintiff could only succeed if 
the rights which Bai Manek succeeded to on 
her husband's death with renard. to the suit 


property could be considered as immoveable : 


property, so that the widow's interest only 
could be sid and on her death the rever- 
sioners could succeed to the property. But 
no authority has been cited for the propo- 
sition that a usnfrtüctuary mortgage is im- 
moveable property, so that if the mortgage 
js redeemed during the widow's lifetime, 
and the widow spent th» money, as she would 
* 
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be entitled to do, the reversioner could 
claim against the party tedeeming to be 
again put in possession of the property until 
redeemed a second time. Clearly, the mort- 
gage tights which were vested in Bai Manek 
represented moveable property, and could 
be soldin execution of the decree against 
Bai Manek, and no question of legal ne- 


cessity would “arise: The mere fact that Bai 


Manek was in possession as mortgagee, 


“would not cause those mortgage tights to 


be treated in law as immoveable property, 
as all that the widow was cntitled to was 
to retain possessou of the piopeity as sect- 
rity for the debt antil rhe wes redeemed. 
Therefore, what was sold in executio. ol 
Pitamber’s decree was the right to ke 
redeemed and when, as a matter of fact, the 
purchaser of that right has actually paid the 
mortgage-money, the result was that the 
mortgage came to an end, and no right was 
left to- whien the reversioner could succeed 
on the death of the widow. I think, there- 
fore, that tbe decision of Mr. Justice Shah 
was right and the appeal should be dis- 
niissed.. 

Coyajee, J.—I agree. 
conclusion arrived at by Mr. Justice Shah 
and.expressed by him in the following 
terms is perfectly correct. His Lordship 


observes: “It is rather unfortunate that the 


sale-certificate in favour of, Pitamber 
has not been produced. But it is clear, 
having regard to the termis of the decree, 
that as a result of the purchase on the 28th 
February 190, he got all’ the interest in 
the mortgage Tight of Punja which his widow 
bad at that date; and when defendant No. 7 
redeemed this mortgage in 1914 it seems 
to me $hat it was as effective as it would 
have been, had there been no transaction 
at all by Bai Manek with Pitamber and had 
the redemption been effected with Bai Ma- 
nek, Bai Manek: during her lifetime re- 
presented the estate of her husbend and 


` the person interested in the equity of re- 


demption wonld have been entitled to effect 
the redemption of the mortgage with her 
and that redemption would be binding upon 
the reversioney op her death." 


JH. < Appeal rejected. ' 
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| CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL LECREE'NO. 314 
OF 1919. 
. August 29, 1922. n. 
Present :-—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Cumiag. 
NANDA LAT, AGRANI-—DEFENDANT— 
APPELLANT 
Oo 
JOGENURA CHANDRA DATTA—- 
PLAINTIFF—RESPONDENT. 

Estoppel —M origage— Clerical error —Misdescrip- 
tion of mortgaged property—Mortgagor, whether can 
dispute morigagee’s tille— Auction-purchasey from 
mortgagor, position of—Rectification of morigage- 
deed—Separate suit, whether necessary. 

No man can be allowed to dispute his own solemn 
deed anda mortgagor cannot be permitted to 
defeat the title of his mortgagee by relying on a 
Clerical error in the mortgage-deed. [p. 963, col. 1.] 

The execution-purchaser of the interest of a 
mottgagor is as much bound by the rule of estoppel 
not to dispute the validity of the mortgage as the 


-mortgagor bimseli. The purchaser at the execu- 


tion-sale is bound by the same rule of estoppel as 
the judgment-debtor, on the principle that the 
former has purchased merely the right, title and 
interest of the latter and does not consequently 
e uy a position of greater advantage. [p. 962, 
col. 1. 

ER discussed.) 

Where what was intended by the mortgagor 
and the mortgagee alike to be included in a mort- 
gage security, has been so misdescribed by reason 
of a manifest clerical error that nothing would pass 
by the mortgage-deed and the intention of-the 
parties would be defeated, the Court is competent 
to give effect to what was indisputably the real 
agreement between the parties. For this pur- 
pose itis not necessary for the mortgagee to have 
the mortgage-deed rectified by a separate suit. 
[p. 964, col, rtl, pnus Woe 
Ehe mutual mistake of the parties to the mort- 
gage transaction, manifested in the mortgage-deed, 
which has extended into judicial proceedings, 
automatically as it were, without mistake on the 
part of the Judge, is still capable of recitification. 
The mortgagor cannot Lake "` advantage ` of the 
clerical error to.nullify the security granted by 
him. :[p. 964, col. r,] . S 

Appeal against the dectee of. the.Subor- 
dinate Judge, Howrah, dated the 28th 
September 1919. 

Dr. Dwarka Nath Matter, Babus Panchanan 
Ghose, Punchanan Ghosal, Manindra Kumar 
Bose, Ajendva Nath Dutt and Rama Prasad 


' Mookerjce, for the Appellant. 


` Babus Mahendra Nath Ray, Ram Chandra 
Mozumdar,” Kanaidhan- Duft. and Nirmal 


' Chandra Chatterjee, fot the Rsepondent. ` 


:JUDGMENT.—This is on appeal by the ` 
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fiÜrst defendant in a suit for recovery of 
possession of land upon declaration of 
title. The litigatidn has a protracted history, 
and a formidable list or issues was drawn 
up in the Trial Court; but many of them 
were not pressed in that Court end others 
have not even been mentioned in the coutse 
of atgument here. The facts material for 
the determination of the substantial con- 
tention which has been advanced before 
us may be shortly recited. 

The subject-matter of the litigation is 
a tract of land, measuring abeut 30 
bighas, described in Schedule A to the 
plaint. The land belonged admittedly to 
the Sahas, who executed a mortgage in 
favour of Malik on the 29th September 
I9oo. The mortgagee sued to enforce his 
security and obtained a decree on the 
27th September 1902. At the execution- 
sale which followed in due course, on 
I4th May 1907, Samalka became the 
purchaser. He obtained a sale-certificate 
on the 28th April 1908. Samalka, it is 
said, was the nominal purchaser and bought 
in the ptoperty, one-third for the benefit 
of Ramdco and two-thirds for the benefit 
ofRooya. Onthe 3td June 1910, andon the 
8th July toro, respectively, Rooya and 
Ramdeo, the beneficial owners, executed 
.twu conveyances in favour of Banerjee. 
The plaintiff Dutt alleges that he was the 
Teal purchaset, and the convevances wete 
taken by him in the name -f Banctjee. 
It would be a needless digression to natrate 
the story of the dispute between Dutt and 
Banerje as to who became the beneficial 
owner! under the conveyances ; it is sufficient 
to state that Dutt may now be taken to 
have established his title against Banerjee, 
who has consequently disappeared from the 
Scene. 

. The history of the title set up by the 
first defendant who is the rival claimant 
‘may now be stated. In 1907, the Chau- 
dhuries, who were the 6-annas co-sharer 
landlords, cbtained against the Sahas a 
mcney-dectee for arrears of rent in respect 
of the.disputed lands. This decree was 
executed, and at the ‘sale which followed 
òn tke r2th May 10908, the right, title 
aud: interest of the judgment-debtors was 
purchered by one Sarker. On the r4th 
Octuber 1908, the first defendant, Agrant, 
purchased the property from Sarkar -on 
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the basis of an ‘alleged agreement for sale, 
dated 6th July 1908. In the interval, 
Sarkar had sold to Bose on the 20th July 
1928, and on the strength of the title so 
acquired, Bos: sold to the second deffendant, 
Dutt, brother of the plaintiff, on the 25th 
May 1910. These transactions, it has been 
held, do not affect the putchase by Agrani 
from Sarkar, and were evidently attempts 
made by the plaintiff tf perfect his title 
by buying in outstanding claims. ‘The 
controversy between the plaintiff and the 
first defendant must consequently be deter- 
mined cen the following basis, ‘namely, 
that the title of the plaintiff is traced to the 
mortgage-sale of the 14th May 1907, which 
itself Tests on the muttgage of the 29th 
September 1900, while, on the other hand, 
the title of the first defendant cannot be 
traced beyond the execution-sale of the 
izth May 1908, when the right, title and 
intérest of the Sahas was exposed for sale. 
Befote that date, the property had already 
vested in Samalka by virtue of the mortgage- 
sale and could not again be brought to sale 
at the instance of the co-sharer landlords 
in execution of the nioney-decree they held 
against the Sabas; we ate consequently 
not called upon to consider what would 
have been the position, if the so-called rent- 
decree were not a mere money-decree and 
hed the qualities of a true rent-decree. 
The inference is thus irresistible, thet, 
prima facie, the fitst defendant has no 
title which can he successfully set up 
against th: plaintiff. What, then, is his 
answer to the claim ? His defence, as will 
presently appear, is founded on a clerical 
error which crept into the mortgage instru- 
tment. 

e. In the schedule to the  mogtgage-bond, 
the boundaries of the hypothecated property 
were described as follows :— 

"Within District Hooghly, Sub-Regisrty 
Howrah, Station Golabari, Thana Golabari, 
Pergana Paikan, village Mouza -Salitkha, 
lies the Tantipara land mieasuring about 
30 bighas :— | 

“Hast-A place belonging to us called 

Bajaldanga. 

'AWcest-Jatadhari Heldar's land. 

'"North-Biswambhar Saha’s tank. 

*South-A place called Barabagan. 

“Maliks of ro-annes share are the Raja 
of Dighapatia aud Bibi Jarao Kumari ; 

e 


( 
983 
NANDA LAL v. JCGRNDRA CHANDRA, 


the annual rent of Rs. 35 is payable to both 
the Sarkars ; and thi, Malik zemindar of 
6-annas shats is Gurudas Kundu Chowdhury 
to whom Rs. 40 is payable as annual rent.” 

It has’ now tlanspired that, by mistake, 
the north and south’ boundaries wefe inter- 
changed: what is stated as the north 
bcundasy was in fact the south bounaary, 
atu what is stated as the south boundary 
was.in fact the nqtth boundary. Ihe scribe 
evidently made a mistake and wrote “north” 
for “south "'.and "scuth"' for ‘ north.” 
This erroneous description of the boundaries 
was in due course reproduced from the mort- 
gage-deed into the plaint, from the plaint 
into the decree, and from the decree into 
the  sale-certificate. The errr appears 
to have been subsequently discovered, and 
in the conveyance by Rooya to Banerjee, 
dated the. 3rd June 191o, the correct bound- 
ary is given in one portion of the decd, 
though the incorrect boundary is alsoeset 
out in the Schedule.’ In the conveyance 
by Samalka to Banerjee, however, dated 
Sth July 1910, the incorrect boundary 
alone is reproduced. On these facts, the 
first deiendant urges that the plaintiff 
has not purchased the disputed land at 
all, and must content, himself with such 
land as may be found to lie within the in- 
correct boundaries set out in the mortgage- 
deed. It is plain that, if this contention 
orevails, the plaintiff takes nothing. As 
the result of the lurther enquiry which 
was directed by this Court on the oth Febru- 
ary 19217, it has transpired that there is 
no land which corresponds to the incortect 
boundaries. “There is no tract of 30 bighas 
‘which lies in Tantipara and is bounded 
ot the east by Bajaldangá, on the west 
by Jatadhari Haldar’s land, on the north 


_ dog Biswamhar Saha’s tank, and on the? 


south by Barabagan. ‘The fact that there 
has been a misdescription becomes manifest 
on a local inspection of the place, and 
this is confirmed when the map is examined. 
“Where is, further, no plot of 3o bighas 
except the disputed land which, as stated in 
the mortgage-bond, was held by the, Sahas 
as t.nants, Ic-annas under Dighapatiya 
and Jarrao Kumati and 6-annas unde’ the 
Chaudharis. Thege is thus not the re1notest 
doubt as to the facts. The only auesticn is 
whether the fitst defendant is entitled in 
aw to toke advantage of the error in the 


b 
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mo ttgage- ceed aud thereby tc defeat the 
title of the plaiatif, 

It is plain that, as the result of the e’xecu- 
tion-sale, which washeld on the 12th May 
1908 by the co-sharer landlords on the 
basis oË the moncy-decree held by them, 
nothing could vest in the purchaser Sarkar 
beyond the right, title and interest of the 
Saha judgment-debtots. The purchaser 
would thus be bound by the same fule 
of cstoppel as the judgment-debtors. This 
is clear from the decision of the Judicial 
Committee in Mahomed Mozuffer Hossew 
v. Kishori Mohun Roy (x), where Sit Richard 
Couch pcinted out that the purchaset 
at the execution-sale iz bound by the same 
rule of estoppel asthe judgment-debtor, on 
the principle thatthe former has purchased 
merely the right, title and interest of the 
latter aud docs not consequently occupy a 
position ci greater advantage. The exectt: 
tion-purchaser of the interest of the mort- 
eagor is as much bound by the rule of 
estoppel not to dispute the validity of the 
mortgage as the mortgagor himself. The 
earlier decisions on this subject will be found 
reviewed in the judgment of this Court 
in the case of Debendra Nath Sen v. Mirza 
Abdul Samad (2). Reference is also made 
therein to Doe v. Stone (3), in which it was 
ruled that it would be no more open to a 
person standing in the shoes of the mort- 
gagor than to the mortgagor himself to set 
up as against the mortgagee any preceding 
estate which he himself had created. This 
is in accord with the statement of tlie rule 
by Kay, L. J.,in Madel v. Thomas (4). 
Reference may also be made to the decision 
2 the Full Bench in Ishan Chunder Sirkar 

Beni Madhub (5) where it was pointed 
bor that a contrary view had some- 
times been maintained,—for instance 1n 
Rungo Monee Debta v. Raj  Coomavee 
Bibee (6), Imri Koer v. Lalla Debee 
Pershad Singh (7); Lala Parbhu Lal v. 


(1) 22I.A.129;.22C.909;5M.L.J. 101; 6 Sar, 
P. C. J. 583; 11 Ind. Dec. (N, $.) 602, (P. C.) 

(2) r Ind. Cas. 264;.10 C. L. J. 150. 

(3) (1846) d B. 176; 17,R. R. 311; 15 L. J. C.. 
P. 234; 136 KB. R. 71. « 

(4) (1891) 10. B. 230 E SE 238; 60 L. J. Q. B, 
227; 64 L. T. 9; 39 W. R. 

(5) 24C.62; 1C. W. N. Se 12 Ind, Dec, (N. SN 
707 (C. F.) 

(6) 6 W. R. 197. 

(7) 18 W. R. 200, 
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Mylne (8), Gour Sundar Lahiri v. Hem 
Chunder, Chowdhry (9) and Bashi Chunder 
Sen v. Enayet Alt tto)—upon a misappre- 
hension of the true scope and impart of 





a. dictum of James, I, J., in Anundo 
“Moyse Dossee v. Dhonendro ` Chunder 
Mookerjee (zr) and of an observation 
of Sir Barnes Peacock in Dinendro- 


nath Sannial v. Ram Kuma Ghose (12). 
The matter must, however, be taken 
to have been settled since then by the 
pronouncement of the Judieial Committee 
in Mahomed Muzaffer Hossein v. Kishori 
Mohun Roy (1), which affirmed the decision 
of this Court in Kishory Mohun Roy v. 
Mahomed Mujaffar Hossein (13). ‘This view 
has subsequently been applied in Kanchan 
Mandar v. Kamala Prosad Chowdhury (x4). 
Tested in the light-of this priaciple, how 
does the claim of the contesting defendant 
stand ? As purchaser of the right, title and 
interest of the Sahas, he can no more chal- 
lenge the title of Malik as mortgagee 
than the Sahas could heve done as mort- 
gagors. Asexplained in the case of Debendra 
Nath Sen v. Mirza Abdul Samed (2), the 
mortgagors would have been estopped from 
denying the title of the mortgagee, which 
they themselves intended, to create in his 
favour ; they could not have taken advantage 
of the clerical error to nullify the security 
granted by them. As Lord Mansfield said 
in Goodtitle v. Bailey (15), no man can be 
allowed to dispute his own solemn decd, 
and a mortgagor cannot be permitted to 
dispute the title of his mortgagee: see also 
Doe d. Ogle v. Vickers (16). To the same 
effect are the decisions in Baldeo Narain 
e Jha v. Bhaya Lal Singh (17), and Ram 
Sumran ' Prosad v. Genda Lal Rai (18) 
(8 14C. 401; 7 Ind. Dec. (N. S.) 267. 


(9) :16 C. 355; 13 Ind. Jur. 38r; 8 Ind. Dec. 
(N. 9.) 234. 
(to) 20 C. 236; ro Ind. Dec. (N. S.) 159. 
(tt) 14M. I. A. 101; 8 B. L. R. 122; 16 W.R, 
P. C. 19; 28uth. P. C. J. 457; 2 Sar. P. C. J. 698: 20 E, 


R. 724. 

(12) 8I. A. 65; 7 C. 107; 4. Shome I. R. 236; 
10 C. L. R, 281; 4 Sar. P. C. J. 213; 5 Ind. Jur, 
376; 3 ind. Dec. (N. ei 619 (P. C). 

( 18 C. 188; 9 Ind. Dec. ba. 8.) 126, 

291Ind, Cas. 734; 21 C. I. J. 441. 

(1777) 2 Cowper 597; 98 E. R. 1260, 7 

(1936),4 A. & E. 782; 6N. & M. 437; 
. K. B. 266; 111 E. R. 977. 

“ (17) 3oInd.Cas, 47; 21 C. L. 


35. 
(18) 29 Ind, Cas, 841; 22 C. 


J.6 
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It follows that the first defendant is in no ' 
better position than the Sahas would have 

been, if they had endeavoured to defeat 

the plaintiff by reliance on the clerical 

error in the mortgage-bond. 

The defendant has urged, however, that 
the plaintiff cannot succeed till the morteage- 
deed has been rectified: that rectification 
cannot now be obtained as the mortgage 
has merged in the decree, and that, in any 
event, rectification cannot be allowed so 
as to prejudice his position as a bona fide 
purchaser for value without notice. We 
are of opinion that, in the circumstances 
of this case, the plaintiff is entitled to succeed 
upon a construction of the conveyance itself ; 
see  Sreemulty Puddo Monee Dossee v. 
Dwarkanath (roi, Mahendra Nath Mukherjee: 
v. Jogendra Nath Roy Chowdhury (20) and 
Asttulla v. Sadatulla (2x). -No advantage 
would, be gained if the parties were driven 
to aseparate sutt for rectification to be follow- 
ed by a suit for possession on the strength 
of the rectified instrument; and this view 
finds support from the decisions in Mahomed 
Bhoy Puddumsee v. Chutterput Singh (22), 
Dagdu v. Bhana (23), Madhavji v. Ramnath 
(24), Karuppa Goundan v. Periathambi 
Goundan (25), Mahadeva Iyer v. Gopala 
Iyer (20), Rangasawmi Atyangar y. Sowri 
Atyangar (27), Kota China Mellayya v. 
Kannekanti Veertah (28), see also Fife v. 
Clayton (29), Mitchell v, Lapage (30) 
and Steele v. Haddock (31). This 
is not a case where ambiguity has been 


25 W. R. 335. R 
2 C. W. N. 260. 
41 Ind. Cas. 747; 28 C. L. J. 197. 
20 C. 854; 10 Ind. Dec. (N. 8.) 574. 
28 B. 420; 6 Bom. L.R. 126. 
(24) 30 B.457; 8 Bom. L. R, 354. 
o M. 357; 2 M. L. T. 336. 
Ind. Cas. 390; 34 M. 51; 8 M. I, T. 
(1911) r M. W. N. 36, 
(27) 29 Ind. Cas. 588; 39 M. 792; 29 M. L. ja 
229; (19159 M. W. N. 448; 18 M. L,. "1.75. 
(28) 31 Ind. Cas. 671; 3 L. W. 551: 
(29) (1807) r3 Ves. Jur. 546; 9 R. R. 220; *33 
E. R. 398; 1 Coop. t. Cott. 341, ` 
(30) (1816) Holt N, P.253; 17 R.R. 633. 
(31) (1855) 10 Ex. 643; 102 R. R. 749; 24 
L. J. Ex. 78; 3 Com, L. R. 326; 3 W.R. 172; 156 Be 
R. 597: 
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" caused by a conflict between the statement 


“ gage transaction, manifested ia the mort- 


' @ 


of sarea and the des¢ription of boundaries: 
IF atcham v. Attorney-General (32) and Durga 
Prasad Singh v. Rajendra Narayan (33); 
this is a case where what was intended by 
the mortgagor and the mortgagee -alike 
to be, included in the security, has been 


so misdescribed by reason of a manifest. 


clerical error that nothing would pass by 
the deed and the intention of the parties 


would be defeated. On proof of tkis,- 


the Court is.competent to give effect to what 


was indisputably the real agreement between . 


the parties. — . , 
But even if it were necessary for the 
plaintiff to take recourse to rectification, 


the defendant would have no answer to his: 


claim. The principles applicable to . cases 
of this chaiacter were reviewed in Bepin 
Krishna Ray v. Jogeshwar Ray (34). The 
mutual mistake of the parties to the mort- 


gage-deed, which has extended into judicial 
proceediugs, automatically as it were without 


mistake on the part of the Judge, is still - 


capable of rectification ; see also Jones on 
Mortgages, X915, sections 98, 99 and 1655. 
The defendant is in no sense a purchaser 
for value without notice., He made no 
enquiries, as to the title before he purchased 
fiom Sarkar, nor did. Sarkar make any 
enquiries before be purchased the right, 
title and interest of the Sahas at the execu- 
tion-sale. Enquiry, such as a prudent 
purchaser would have made, would forth- 
with have led to'the discovery of: the 
existence of the mortgage, while an enquirer 
on the spot could not have been misled 
by the error in the descripfion of the bound- 
aries; The truth is that Sarkar was..a 


spaculative purchaser, and when he bought ` 


iu a very.valuable ‘property forthe nominal 
sum of Rs. 168, we cannot hold that his 
bona fides were as: unquestionable as his 
good fortune. In less thaa two weeks from 


the date-of his sale-certificate, he tntered 


' surrendering 


(32) (1919).A4. C. 533 at p..541; 87 Le J. P. C. 
150; 34 T. L. R. 481; 120 L. T. 258. 

' (33) 21 Ind. Cas. 750,40 I. A ..223; 41 ‘C. 493; 
i9 C. L. J. 95; 18 C. W. N. 66; (Dora M. W. N. 


1; 15 M. L. T. 68; 1$ C. Ln J.95;26 M. I. J. 25; 
16 Bom. L. R. 42 (P. CA . "AN 
e. (34). 66 Ind. Cas. 345; 34 C. Le J.. 256; 26 C. 


W. N. 36, 


into an agreement with. the “appellant to. 
convey the property to him for Rs, 2,500;' 
this, though 15 times" the consideration. 
he had paid, was a disproportionately small 
sum in view of the real value of the property. , 
We are not convinced that either Sarkar. 
or Agram was a purchaser for value without 
notice, and we need not consequently- 
considir whether the defence, if established 
on the facts, would have afforded in law an 
effective answer. to the suit. 
In our opinion, there is no room for doubt. 
as to where the justice of the case lies. 
The suit has been rightly decreed and .this. 
appeal inust be dismissed with costs. i 
| B. N. &N. H. „Appeal dismissed. `- 


BOMBAY HIGH COURT. 2 
First CIVIL, APPEAL No. 197 OF 1921. 
"E March 6, 1922. 
Present.—Sir Norman Macleod, KT., 
. Chief Justice and Mr, Justice Coyájee. .. - 
SHANKARBHAT BALAMBHAT KANIT- 
; KAR—PLAINTIFF-—-APPELLANT 
Versus k 4 
SAKHARAMBHAT HARBHAT KANIT- 


|. KAR—DEFENDANTS— RESPONDENTS. `, 
Civil Procedure Code (Act H of 1908), „O. 
XXXIII, r.9—Leave obtained to sue in forma 
pauperis—Concealment of life-policy— Improper 
conduct. » MA Su 
A Court is not justified to dispauper a person. 
on the ground of fraud or improper conduct: 
merely because he obtains leave to: sue -in forma 
pauperis without disclosing the fact of his being. 
possessed of a life-policy, for it is quite possible' 
that he may never have considered the policy as 
a present asset or as having any. surrender value., 
The Court should, however, see when the -fact of. 
the life-policy comes to its knowledge, whether by 
1 the policy the plaintiff can raise 
sufficient money to pay the Court-fee, . >` WW 
First appeal frem the decision of the 
First Class Subordinate Judge at.Pooaa, 


in Civil Suit No. 1699 of. 1920. . $ 


Mrs 5. Y. Abhyankar, fot the Appellant. 
Mr. K., V. Joshi, for the Respondents, ` 
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-JUDGMENT.- -The plaintiff applied to 
the First Class Subordinate 
fle a suit im forma pauperis, Notice was 
issued to the Government Pleader who did 
not appear, and to the opponents who 
asked for time.. The Judge saw no reason 
` to grant further time, and decided in fa- 
vour of the applicant ex parte , the Judge 
being satisfied that he was a pauper and un- 
able to pay the requisite Court-fee stamp 
on the plaint. That order was mate on 
the 6th November 1920. 

On the 8th April rozr, an application 
was made, tke exact nature of which is not 
quite clear from the record. But it was 
refused by the Judge on the ground that the 
< plaintiff had been guilty of fraud from the 
beginning. The same day the Judge 
held the plaintiff to be dispaupeied 
and the suit was dismissed. The vroznama 
is not very clear as printed at page I, be- 
causa it ‘will be seen that the defendant 
applied that the plaintiff be dispaupered 
since he held a life-policy. Accordingly, 
h. was dispaupered and ordered to. pay 
Court-fee by a fixed date. H did not pay 
it on the date fixed and took further 
time... On the 8th April he said he could 
not pay the Court-fees becavse his policy 
was valued at only Rs. 245. The Judge 
held that his conduct had been improper 
„and so he should be dispaupered, and as he 


was not going to pay Court-fees, his suit’ 


was dismissed. 


Now, it is quite true that the plaintiff 
did not mention the fact, when he applied 
tor leave to file a suit in forma pauperis, 
that he held a life-policy. That was an 

eendowment policy for Rs. r,000, which 
eould only be paid at the end of the 
endowment period, provided the premia 
were duly paid, and it is quite possi- 
bl- that the plaintiff never considered the 
policy as a present asset, or that it had a 
surrender value, so that we hardly think 
that the Court would be justified in saying 
that he.had been guilty of gross fiaud on 
the Court by concealing the policy. The 
only result would be, when the: fact that 
the plaintiff had that polity came to the no- 
“tice of the Court, that it would consider 
wheth.r by suriendering the policy the plain- 


tiff could raise sufficient money to pay the - 


Court-fee, Jt is-admitted that even if he 


Judge to 


surrendered his policy he could not pay the 
Court-fee which would “amount to, over. 
Rs. 500. e 
. The result is that, on the merits, the Judge 
took too severe a view of the plaintiff's 
conduct, O. XXXII,” r. a directs 
that the Court may order the plaintiff to 
be dispaupered if he is guilty of vexattous 
or improper conduct in the course of the 
suit, orifitappears that his méans are such 
that he ought not to continue to sue as, 3 
pauper. Even assuming that concealment of 
Ptoperty might in a particuler case amount: 
to improper conduct, which by itself would. 
entitle the Court to dispauper a plaintiff, the: 
fact which came to light in this cass _ only; 
demanded a ferther scrutiny by the Court 
to ascertain whether the plaintiff had means: 
so that he ought not be allowed to continue. 
the suitas a pauper, Ifthat scrutiny had been. 
made, it would have been discovered that, 
the plaintiff was still unable to pay the Court- 
fees. The respondent, however, objects” 
that it is not competent to this Court to 
deal with the order of the First Class Sub- 
ordinate Judge dismissing the suit. It 
would te open, we presume, to the plaintiff 
to file another suittomorrow aud apply 
to the Court for leave to prosecute that, 
suit in forma pauperis and the previous, 
proceedings would not bar such au appli- 
cation, nor would the Court be entitled to, 
take: into consideration the plaintiff's con- 
duet in those proceedings. 

It wonld seem, therefore, to disallow 
the appeal on the ground set forward by 
the respondent, would not in way 
assist him, and even assuming that the point 
is a good one, we could deal with the matter 
elther in revision or under section 151 of the 
Civil Procedure Code. We think this: is 
cichrlv a case in which the plainfiff should 
not be debarred from continuing tle 
suit. We set aside the’ order. dismissing 
the suit and direct that the plaintiff he 
allowed to continue the suit im formu 
pauperis. All eests will be: costs in. the 
case. 


N. H.’ Order set astde. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
EXECUTION OF DECREE APPEAL No, I oF 
1922. 

February 21, 1922. 
Present:—Mr. Kanhaiya Lal, T. C. 
KHUSHAL SINGH—DEFENDANT 

ei. _ APPELLANT ; 
UEY SUVS 
Thakur CHANDRAPAL SING H— 
PrAINTIFF-—RESPONDENT. 

Oudh Reni Act (X X I I of 1886), ss, 61, 145— 
Decree for arrears of veni— Application under 
s. 6r—Exlension of imitation. 

An application under section 61 of the Oudh 
Rent Act cannot extend the period of limitation 
provided for the execution of a decree for arrears 
of rent by section 145 of the Act, 


Appeal against an order of the Third Addi- 
tional District Judge, Lucknow, dated the 
20th October 1921, , reversing that of 
the Assistant Collector of the First Class, 
Unao, dated the 3rd February 192r. 

Mr Hiran Kumar Ghoshal, for the Appel- 
lant. 4 
. Mr. Har Narain Das, for the Respondent. 

JUDGMENT.—A decree for arrears of 
rent was passed in this case on the rith 
December 1917. An application was made 
for the ejectment of the judgment-debtor 
on the 31st May 1918 under section 
61 of the Oudh Rent Act (X XII of 1886). 
That application was dismissed for default, 
Subsequently, another application was 
made for execution ofthe decree by the 
attachment and sale of the moveable prop- 
erty of the judgment-debtor on the 3rd 
‘January 1921. 

The Court of first instance held that the 
previous application for ejectment did not 
save limitation and the present application 
was barred by time ` butthe lower Appellate 
Court, relying on the decision in Deputy 
Commissioner, Fayzabad v, Udit Singh (x), 


held otherwise. 


It is immaterial, however, to consider 
whether the application of the 3rst May 
1918 for the ejectment of the judgment- 
debtor saved limitation because the decree 
was for a sum of less than Rs. 500 and 
even if that application saved fimi ation 
for the purpose of Art. 182 of the Indian 
Limitation Act (IX of 1908), it cannot ex- 
tend the period of limitation provided for the 
execution of the decree by section 145 of 


(1) 19 Ind, Cas. 38; 15 O, C, 381. 
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the Oudh Rent Act which lays down that 
no process for execution of such a decree 
shall be issued under the Oudh Rent Act, 
if the application for tHe issue of the process 
is made after the lapse of three years from 
the date of the decree. The present applica, 
tion for execution is, therefore, not enter- 
tainable and is barred by time. 

The appeal is allowed, the order of the 
lower Appellate Court set aside and that of 
the Court of first instance restored. 
No order is made, in the circumstances, 
as to the costs in any of the Courts. 

Ww. C. A. Appeal allowed. 


LAHORE HIGH COURT. 
SECOND CIVIL ArPEAL NO. 263 OF 10922. 
July 20, 1922. 
Present:—Mr. Justice Martineau. 
CHAUHAR AND OTHERS—DEFENDANTS 
—APPELLNTS 
UEY Sus 
MANSHA SINGH-—PrAIiNTIFF—RE- 
SPONDENT. 
Lessor and lessee—- Adverse possession— Limi- 
tation Act ( 1 X of 1908), s. 28, scope of. 
ere the lessee of a house permits another to 
occupy the house with him, the possession of the 
latter is not adverse to the lessor. [p. 967, col.2; 
p. 968, col, 1.) 
Section 28 of the Limitation Act only operates 
to extinguish the right to any property of a person 


who does not sue for its possession within the time 
allowed by law. [p. 967, col. 2.] 


Second appeal from the decree of the 
Judge, Jullundur, dated the 2nd Decem-. 
ber 1921, modifying that of the Munsif, 
Second Class, Phillour, District Jullundur, 
dated the rath October 1920. 

Mr. Badri Das, for the Appellants. 

Mr. Fagir Chand, for the Respondent. 

JUDGMENT.—In the present case the 
plaintiff has sued for possession of a site 
and for Rs. 50 for the value of. building 
materials removed by the first defendant, 
Basent Singh. The house which stcod 
on this land wes formerly the property 


of Basant Singh’s father, Mcla Rem, and 
defendants Nos. 2 to 4, who are 
Mela Ram’s brothers. On the zīst 


December 1892 Mela Ram and his mother 
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Musammat Jiwi, acting as guardians 
of her sons , defendants Nos. 2 to 4, who were 
then minors, sold the house to the plaintiff, 
who was a cousin of Mela Ram, and on the 
same date executed a deed by which they 
.took the. house from the plaintiff on rent for 
one year. In r9or Mela Ram alone executed 
a fresh rent-deed in favour of the plain- 
tiff's wife and in 1908 be executed an agree- 
ment which provided that he and his sons 
were to occupy the house as the plaintiff's 
tenant, without any right of re-building it, 
and that if they left the house unoccupied, 
the plaintiff would be entitled to eject them 
and remove the materials. Basant Singh 
.has pulled down the old kacha house and 
built a $akka one and has removed the 
old materials. So the plaintiff brought 
the suit mentioned above. 

The suit was first instituted agairst Ba- 
sant Singh, defendant No. x, alone, but, on his 
stating that his uncles were entitled to the 
property along with him, they were added 
as defendants, and they all set up their 
own title and denied thatthey were tenants. 

The first Court held that the plaintiff 
was the owner of only th of the house on 
account of the share purchased from Mela 
Ram and not of the remaining 2ths, inasmuch 
as he had failed to prove that the sale of 
the shares of defendants Nos. 2 to 4 during 
their minority had been effected for their 
benefit. The Munsif accordingly passed a 
‘decree for }th of the site and for Rs, 12-8-0 
on account of ith of the value of the 
materials removed from the land against 
defendant No. r and dismissed the suit 
against the other defendants. 

On the plaintiffs appeal the District 
Judge found that the plaintiff had not been 
given an opportunity of proving that the 
sale by Musammat Jiwi, as guardian ole 
defendants Nos. 2 to 4, was for their benefit, 
the question of the validity for the sale 
having been raised for the first time in the 
course of arguments before the Munsif. 
He held, however, that there was no need 
to remand the cas: for an enquiry on 
that point, because defendants Nos. 2 to 4 
would not be entitled to possession, their 
right in the property being extinguished 
under section 28 of the Limitation Act 
on the termination of the pericd allowed 

ito them under Art. -44 for setting aside 
the sale. He accordingly passed a decree 
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against all the defendants. Defendants 
Nos. 2 to 4 have filed a second appeal in 
this Court. : $5 

If, as appears to be alleged by the appel- 
lants, they have been in possession of the 
propertyin dispute throughout, a pointon 
which no finding has been given, the view 
taken by the Iearned District Judge that 
their rights are extinguished under section 
28 of the Limitation Act would be wrong. 
That section only operfites to extinguish 
the right to any property of a person who 
does not sue for its possession within the 
time allowed by law. If the appellants 
were throughoutin possession oi Che property 
as they allege, there was no “occasion for 
their bringing a suit at all, so that section 
28 would not in that case apply. 

Itis contended forthe appellants that the 
suit as against them is barred by limitation 
under Art. 139 of the’ First Schedule to 
the Limitation Act, their tenancy having , 
determined more than twelve years before 
suit. This contention does not appear to 
be correct, as the plaintiff does not allege 
that the appellants are his tenants. His 
case is that the first defendant, Basant 
Singh, alone is his tenantin respect of the 
whole house under a lease executed 
by Basant Singh’s father, Mela Ram, 
in 1908, and his suit was brought 
against Basant Singh alone. Although 
the appellants were afterwards impleaded 


.as defendants in the suit the plaintiff has 
not admitted that they were in possession 


of the property of which Basant Singh was 
the sole lessee nor has it been found 
whether they have, as a matter of fact, 


‘been in possession at all since the house 


was leased to*Mela Ram, orwhether, ifthey 
were, their posscssion was adverse to the 
plaintiffs. The point was in fact 
notput in issue as it was not raised, and 
itis not clear what the facts are, whether. 
the appellants have been in continuous pos- 
session along with Mela Ram and his sons 
fromt the time when they rented the house 
from the plaintiff in 1892, or whether 
they had given up possession before the 
house wes leesed by the plaintiff.to Mula 


‘Ram. Supposing that Mela Ram, after 


taking the lease rrom the plaintiff allowed 
his brothers to occupy the leased house. 
along with him, it could certainly not 
be said that their possession was adTerse 


pt8 | INDIAN: 


AMINA BIBI V, YUSUF, 


to the lessor.. I cannot, therefore, agree 
‘with the argument that the suit is barred 
by limitation, so far af least as the record 
shows. 

The case must be remanded, as the lower 
Appellate Court’s decree proceeds only on 
the ground that the appellant’s rights in 
the property are extinguished under section 
28 of tle Limitation Act, a view which, 
as pointed out above, cannot be taken to 
be correct in theeabsence of a finding on 
the question of possession. 

I accordingly accept the appeal, set 
aside the decree of the lower Court 
and remand the ‘case to that Court 
under O. XLI, 1. 23, Civil Procedure 
Code for fresh decision according to law. 
The Court-fee paid on the memorandum 
of appeal in this Court will be refunded 
and other costs will be costs in the case. 

w.C. A, Appeal allowed; Case remandad. 


ALLAHABAD HIGH COURT. 
First Civi, APPEAL No. 139 oF 1920 
` June I4, 1922. 
Preseni:[—Mzr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
Musammat AMINA BIBI AND ANOTHER— 
DEFENDANTS-—APPELLANTS 
dad 
Saiyid YUSUF AND OTHERS—PLAINTIFFS 
AND DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 202—Denial 
of tenancy—Civil Court, jurisdiction of, to deter- 
mine question of title—Lease void ab initio, person 
holding under, slatus: of— Agricultural lease—L ease 
to collect vent. 

" Under section 202 of the Agra Tenancy Act, 
where a tenancy is denied by one wei the validity 
or otherwise of the document of title on which 
the other party bases his right, can always be 
determined byé&he Civil Court. [p. 975, col r.] * 

The position of a person holding under a lease 
which is void ab initio is that of a trespasser, and 
in the absence of any admission or adjudication 
as to the existence of a tenancy in any previous 
proceeding, he is liable to ejectment by the Civil 
Court. [p. 975, col, I. id : 

A lease granted for the purpose of collection 
of rent and zemindari duesis not a lease granted 
for agricultural purposes within the meaning of 
section 202 of the Agra Tenancy Act. [p. 975, 
col, 2.) SA 

Fist appeal from the decision of the 
Subordinate Judge; Gazipur, dated the 
6th April 1920, 
mo 97 N^ 


CASES. [26922 


Mr. Peary Lal Banerji, for the 
Appellants. < 

Messrs. Igbal Ahmad and Kamala Kanta 
Verma, for the Respondenés, : 


JUDGMENT.—The dispute in these appeals 
relates to a 6 annas 4 pies share of the village 
Bawanda, which originally belonged to 
Paigambar Baksh alzas Abdullah, a retired 
Subordinate Judge of these Provinces. He 
had purchased the entire village in the 
name of his wife Musammat Allarakhi Bibi. 
She survived Paigambar Baksh and had 
by him two sons. Saiyid Muhammad, 
Saiyid Mahmud and adaughter Musammat 
Khudeja Bibi. She died in September 1906. 
Her son Saiyid Muhammad had died in 
her lifetime leaving two sons, Saiyid 
Husain and Saiyid Mohsin. Musammat 
Khudeja Bibi had died a few davs after 
her leaving her husband, Saiyid Muhammed 
Zuber, as one of her heirs. On the death 
of Musammat Allarakhi a dispute arose 
between her grandsons, Saiyid Husain and 
Saiyid Mohsin, her son Saiyid Mahmud 
and Muhammad Zuber, the husband of 
Musammat Khudeja Bibi, each of whom 
claimed a right of inheritance to the said 
property. It wes then disputed whether 
the real owner of that property was M usam- 
mat Allarakhi Bibi or her husband, Paigam- 
bar Baksh. The Revenue Court allowed 
mutation of names to be effected in favour 
of all the claimants without deciding to 
what share each of them was entitled. 

During the lifetime ot Musammat Ala- 
rakhi, Saiyid Ali Zafar used to look after 
her property, getting a salary of Rs.15 per 
mensem. He was her nephew. After her 
death he continued to look after that prop- 
erty on behalf of Saiyid Mahmud and 
obteined a  power-of-attorney from him 


on the r5th February rgo8, (Exhibit 53). 


Saiyid Mahmud was living in the village 
Salempur. Saiyid Ali Zafar lived in tke 
same village. Seiyid Mahmud was married 
to Musammat Saleha Bibi, the niece of 
Maulvi Muhammed Usman, a Pleader of 
Jaunpore. By ber Saiyid Mahmud had 
two sons, Saiyid Uusuf and Saiyid Yamin, 
the plaintiffs in one of the suits which have 
given rise to these eppeals, and a daughter, 
Musammat Maryam Bibi, the | plaintiff 
in the other suit. Musamma Saleha Bibi 
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died on the 6th March 1898. The dower due 
to her by her husband, Saiyid Mahmud, had 


remained unpaid. Saiyid Mahmud is des-- 
cribed by the plaintiffs as a man of week: 


intellect and deranged mind (fatir-ulaql). 
It was also stated that he was unable to 
look after the affairs and incapable of manag- 
ing his property. He neglected to look 
after the maintenance and education of 
his sons who obtained an order against him.. 
. under section 488 of the Code of Criminal 
Procedure, for the payment of a monthly 
allowance of Rs. re to them. ‘his order 
was not, however, obeyed. An application 
was then made by .Maulvi Muhammad: 
Usman, the paternal uncle of their mother, 
for his appointment as the guardian of their 
persons, in the Court of the District Judge 
.of Ghazipur. It was granted on the 315t 
July 1908. It was held in that proceeding 
that Saiyid Mahmud was of eccentric habits 
and incapable of looking after his children. 
Maulvi Muhammad Usman was accordingly 


appointed as their guardian. The children 


thereafter lived with Maulvi Muhammad 
Usman at Jaunpore. 

Meanwhile, Saiyid Mahmud wes making 
various transfers of the property of his 
mother, Musammat Allarakhi Bibi, including 
certain perpetual leases in favour of Saiyid 
Ali Zafar and other persons. One of these 
leases: was executed on the 22nd October 
1908 in respect of a 6 annas 4 pie share of 
the village Bawanda in favour of Saiyid 
Ali Zafar and Gopal Das for a period of 10 or 
11 years. That lease is said to have related to 
the 6 annas 4 pie share, regarding which 
there was dispute between Seiyid Mahmud on 
the one side, and the sons of Saiyid Mahmud, 
and Muhammad Zuber, onthe other. The 
"latter claimed that the property had really 
belonged to Paigambar Bakhsh end not to 
Musammat Allarakhi Bibi, while the cese 
of Seiyid Mahmud wes that it was the 
property of his mother, Musammat Allarakhi. 
On tke same date another lease was granted 
by Saiyid Hussain, Satyid Moksin and 
Muhammad Zuber in respect of the ‘remain: 
ing 9 annas 8 pies share in favour of Saiyid 
Ali Zafar and Gopal Das for a similar period. 

When. Saiyid Vusuf atteined majority; 
a suit wes filed by him on behalf of himself 
and as guardian of his minor brother, Seiyid 
Yamin, forthe recovery of the dower due 
to. them and their sister, Musammat Maryam 
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“Bibi and to their maternal grandfather, : 


Abid Husain, against Saiyid Mahmud.: 


Musammat Maryam Bibi and the heirs oi. 


Abid Husain were also impleaded as dee. 
fendants. Maulvi Muhammad Usman had 
already withdrawn from the guardianship: 
of Saiyid Yüsuf and Saiyid Yemin by an 
application made by himto the District. 
Judge of Ghazipur on the Ist May 1613. 


The plaintiffs tried to get Saiyid Mahmud: 


declared a lunatic and to haye a guardian, 
ad litem appointed for the purpose of that 


proceeding, but the Court, before which that- 


suit wes pending, summoned Saiyid Mahmud: 


and after examining him, came to the con- 


clusion that Saiyid Mahmud was not so 
devoid of his senses as to be unable to prose- 
cute his defence. It refused, therefore, to 
appoint a guardian ad litem to conduct 
the defence on his belhalf. The suit pro- 
cecéded to judgment and: was eventually 
decreed on the 22nd April 1914 (Exhibit KK). 
In exeeution of the decree so obtained am 
eight annas share of the village Bawanda 
was attached along with some other prop- 
erty bclonging to Saiyid Mahmud, During 


the pendency of a sale proceeding an ap-: 


plication (Exhibit 24) was made by Musam- 
mat Amina Bibi, wife of Saiyid Ali. Zafar, 
alleging thet she had a lease in perpetuity 
granted to her by Saiyid Mahmud on tke 
rrth of April 1913, and asking that the 
existence of that lease might be notified 
at the time of the sale. She, however, did: 
not produce any evidence in support of 
her application, which was Tejected on the 
r8th September 1915 (Exhibit 25). ‘The 
said property, along with other propertics: 
was sold on the 20th and 21st September 
1915 and purchesed by the present plaintifis, 


Saiyid Yusuf and Saiyid Yamin, for Rs. - 
out of which Rs. 17,850 were paid 


41,952 
for the eight annas She of taluga? Bawanda 
including certain appurtenant villages. 

On the 3rd December 1916 the auction- 
purchesers got possession, but when they 
applicd for the mutation of names in the 
Revenue papers, they were - opposed be 
Musammat Amina Bibi, who claimed to be 
entitledeto remain in possession of thr: dis- 
puted property as a perpetual lessee under 
the lease of the rrth April 1913. Her 
name had already been emtered as a lessec: 
The Board of Revenue refused to expunge 
ler name. The present suits were thetéupog 
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filed; in which the validity of that lease, 
forms the main subject of contention. One 
of the suits had been filed by Saiyid Yusuf 
and Saiyid Yamin, the auction-purchasers, 
the other by Musammat Maryam Bibi, 
who claims a 1-5th share in the property 
purchased at auttion by the former. She 
had filed a suit for a declaration of her title 
to aer-sth share against her brothers and 
obtained a decree by a compromise ageinst 
them on the 20th March 1917. 

The allegations of the plaintiffs in these 
suits were that Saiyid Mahmud was mentally 
unsound and incapable of entering into a 
contract, end that, in any event, the lease 
in question was unenforceable, beceuse it 
was executed with the object of defrauding 
the present plaintiffs of the right to recover 
the dower-debt due by him to their mother, 
Musammat Saleha Bibi. Among the de- 
fendants, to these suits, were Musammat 
Amina Bibi, her husband Saiyid Zafar and 
Gopal Dës, The two other persons, ghagru 
Rai and Ganga Rai, were also impleaded 
on the ground that they had obtained a 
perpetual lease of certain plots of land 
situated in Bawanda khas from Musammat 
Amina Bibi and the other co-sharers of the 
village. Saiyid Mahmud did not appear 
but the other defendants controverted the 
allegations made by the plaintiffs. 'The 
finding ef the learned Subordinate Judge 
was that Saiyid Mahmud was of weak intel- 
lect, imbecile and not possessed of the 
ordinary capability of maneging his affairs. 
He did not consider that he was a lunatic fit 
to be sent toan asylum, or an insane person 
dangerous to society, but he thought that 
his brain was so far deranged and he was so 
far incapable of managing his affairs es to 
render the lease granted by him Jegally un- 
enforceable. He also found that the lease 
was granted without any necessity and for 
no real consideration, and that the rent 
reserved by.the lease was grossly inadequate. 
One of the pleas raised by the defendants 
was that the claim for possession and, mesne 
profits was not cognisable by the Civil 
Court. His finding on that point was against 
the defendants. Another plea was that 
the entire claim was barred by limitation, 
but on that point, too, the learned Sub- 
ordinate Judge foynd against them. 

. The present appeals have been. directed 
against these findings, The first. question 
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for consideration is, whêther Saiyid Mahmud 
was of unsound mind at the time he exe-. 
cuted the lease in question and. incapable. 
of understanding the mature of tte trans- 
action and of forming a rational judgment. 
as to its effect upon his interests. There. 
is no medical evidence adduccd in the ces£, 
but from the other evidence adduced, it is: 
clear that Saiyid Mahmud was a man of 
deranged mind unfit to manage his property 
and incapable of understanding” what: - 
was to kis interest end what was likely 
to operate to his prejudice. Saiyid Yusuf, 
one of the plaintiffs, was examined in this 
case. He describes some of the methods 
and habits of Saiyid Mahmud. He says 
that Saiyid Mahmud used at timesto shut 
himself up in a room and refused to take 
food or water and to see people, and that. 
he had lost the feculty of distinguishing. 
good from bad and the power of understand- 
ing any matter affecting his interests. He: 
further says that he suffered from certain 
delusions, imagining thet he was a military. 
officcer, appointed by His Majesty the King- 
Emperor (Sarkar Ali) that he could not 
take care of his articles of food and drink, 
and that the mode of his speaking and 
living was like that of an unsound per- 
Son. 

Muhammad Naim, a Pleader of Mahmud- 
abad, states that his house was at Selempur. 
and that he knew Seiyid Mahmud, He 
describes him as a man not possessed even 
of common intelligence so es to be able 
to understand what wes to his proft or 
loss. He further states that his.mind was 
not sound or free from defect and mentions 
that on ore occacion when he was passing 
by his house, Seiyid Mahmud called him: 
and said that he had purchesed a certain 
village and added that he would make it 
wakf and found a school in which English 
would be one of the subjects taught, that 
he had heard that he (witness) was a good 
teacher and that he would appoint him 
as a teacher therein. He goes on to say 
that Safyid Mahmud had not actually pur- 
chased any village and that all that Saiyid 
Mahmud had said to him was on account 
of the derangement of his brain, He also 
says that he heard Lim saying several times 
that he was so busy in the management 
of Parliament and other Government affairs 
that he had no time to spare, and that (he 
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management of the army had also been Saiyid Mahmud included o world of facts 
entrusted to him. He adds that Saiyid arguments, and decisions, that the whole 
Mahmud would not allow anybody to touch of his property stood encumbered, and 
him and testifies*to his having been in that an injunction hed been issued in fes- 
that condition for not less than 15 or x6 pect thereof to restrain an alienation of the 
years. same. He asked the Pleader to draw up 

Mr. Abdul Halim, a Subordinate Judge an objection to the injuncticn regardless 
of these Provinces, who was for sometime «f the draft prepared by Saiyid Mahmud 
posted as Munsif at Mahmudabad, states or “retaining et some places the” wirds 
that he was living in a hcuse et Salempur, used by him so that the unfortunate man 
a portion cf which was occupied by Saiyid may approve it “ (Exhibitero). Before the 
Mahmud in 1914, and he observed that institution of the suit for dower Sayid 
Saiyid Mahmud was a nan of weakintellect Mahmud had been approached to pay the 
and that his mental power was below the said debt and the reply he gave, according 
average. to Saiyid Yusuf, wes that he had fined the 

The conduct of Saiyid Mahmud in.con- Railway Company and that he would pay 
nection with certain matters effecting bis the dower after the fine had been realised. 
estate, is also material for the purpose of Saiyid Mahmud was examined in the suit 
determining whether he had the mental for dower and the statement made by bim 
condition attributed to him. In one of contains an indication of his mental 
the letters sent by him to the Sub-Inspector condition at the time. He said, for 
of Police at Mahmudabad on the 22nd July instance, that after the Coronation 
I9I2 he stated that the property of cf the King the management of Bakr Id 
Maulvi Muhammad Usman had been throughout India had been placed under 
confiscated and that a portion of his charge and that he had looked after 
that property had been appropriated the management of the whcle of the Native 
by His Majesty the King (Sarkar States for two years but had not done so 
Alt) and the remainder had been awarded in that particular year. He also stated 
to him. He asked the Sub-Inspector to that the sources from which the Govern- 
obtain.copies of the papers relating to the ment orders reached bim were political 
case from the “Execution Department" secrets and he could not disclose them for 
(Exbibit 2). In another letter sent by him fear that he might be committing a crime 
to the same Sub-Inspector on the roth if he did so. He also said that he used 
June 1912 he referred to certain adver- to issue orders to those places where he 
saries of his and seid: ''It is submitted thought it necessary to make management; 
by way ofinformation that there are certain but he refused to sey in whose name he 
persons who have turned out to be our zd- issued those orders, though he admitted 
versaries on account of the suits and disputes that he had never to leave his house in car- 
relating to properties. Besides them, the rying out hisduties in connection with the: 
persons detailed below are those who.sided ‘management gpi his vast charge. In tke 
with our adversaries. Now the procedure present suit he was summoned to give evi- 


‘followed by the persons specifed below, dence on behalf of the plaintifs and the 


is that any person who is our adversary teply which he endorsed on fhe summoxt 
goes to them direct and they help him. was that on account of some urgent Govern- 
Some of them show their readiness to meke ment work he could not attend the Court 
recommendation, some look after their and give his evidence. The urgent Go- 


‘cases, some become ready to help them veryment work he referred to was evindently 
‘as Pleaders and some as Mukhtars end some a delusion of his own m nd. 


give them advice. Up to this day every Saiyid Mahmud appears to have shown 
erson has acted like this in every cese. symptoms of insanity as far back as 1897. 
tshall be known on perusal of the record." In one of the letters written by Abid Husain 
In a letter written by Saiyid Ali Zafar father-in-law of Saiyid Mahmud to Siaryid . 
to a certain Pleader the former complaired ‘Muhammad, brother ef Saiyid Mahmud, 


"that Safyid Mahmud was bringing about it was stated by the former that Saiyid 
“his own ruin, that the’ draft prepared by Mahmud was really ill and showed the begin- 
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ning of insanity (agaz i janun). ‘This letter 
was written on the 12th May 1897 (Exhibit 
3). Hs condition appears to heve grown 
wcrse since the death of his wife in 1898 
and his delusions began to increase and 
he appears to have neglected the care and 
maintenance cf his'sons for whom he evi- 
dently showed little tenderness or affec- 
tion. e 

Saiyid Ali Zafar was a clever man ready 
to take advantage cf tbe mental condition 
cf Saiyid Mahmud. The lease in dispute 
was obtained for a consideration of Rs. 700 
out of which Rs. 325 were said to have 
been taken by Saiyid Mahmud for Tis per- 
sonal needs and Rs. 360 were said t) have 
heen left with the lessee for payment of 
the maintenance allowance due to the sens 
of SeiyidMahmud, and the rest was said 
tc have been left tc be paid to Saiyid Maburrd 
afterwards. Scme evidence has been ad- 
duced on behalf of Musammat Amina Bibi 
to shcw that, out of Rs. 325, Rs. 150 dad 
actually been paid by her to Saiyid Mahmud 
for payment to Malik R asat Ali on account 
of grain, said to have been supplicd by the 
latter to Sa yid Mahmud. ‘The balance of 
Rs. 325 is said to have been paid in part 
to him and the rest spent in the prosecution 
of some suits with which he was connected, 
but that evidence bas been rightly  disbe- 
iieyed by the learned Subordinate Judge. 
There is nc reference made in the lease 
to any grain having been purchased from 
Malik R asat Ali. Out of Rs. 360 left 
for payment to the sons of Saiyid Mahmud 
nothing is proved to have actually been 
. paid to them or to the r guardian. 

The rent reserved by the lease was Rs. 433 
per year; but the Khataunts for 1320 P. 
filed show that the net profits of the dis- 
puted share was Rs. 750-13-9. The previous 
lease granted by Saiyid Mahmud to Saiyid* 
Ali Zafar and Gopal Das was already in 
force at the time when the lease in dispute 
is said to have been granted. A porticn 
of the period of that lease had not even 
run out. The.rent payable under “that 
lease was,itis said, Rs. 477 per year. That 
lease included a 4 annas share of another 
small village. Saiyid Mahmud had nothing 
. to gain by granting another lease to Musam- 
mat Amina Bibi, while the former lease 
"was in force so as to bind him in perpetuity 
to a low rent without any countervailing 
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advantage. The rent reserved by the lease 
was disproprotionate to the net proceeds, 
and, considering the fact that no money was 
actually paid and tbat Saiyid Mahmud was 
a man of deranged intellect, incapable. of 
understanding the nature of the transaction 
and its eflect upon his interests, we have 
no hesitation in finding that the lease in, 
question was obtained by Saiyid Ali Zafa1 
in favour of his wife in order to gain an 
improper advantage and to secute a benefit 
which, Saiyid Mahmud was not likely to 
confer, had he beenin a sound state of mind: 

Not being i in a position to understand or to 
determine rationally whether it was likely 
to operate to his benefit by reason of bs 
mental condition, the lease must be held 
to be void and unenforceable. : 

It is urged «n behalf of the E T 
appellants that it is possible that Saiyid 
Mahmud m ght have in a lucid moment 
executed the leese. But judging from 
the previous mental condition of: Saiyid 
Mahmud and his subsequent conduct in 
othe: matters and from the nature of: the 
transaction into which he was entering 
we have no reason for thinking that the 
act was otherwise than an improvident or 
insensate act of a kind which no man who 
was of a sound disposing mind, capable of 
understanding what was to his benefit or 
what was to his disadvantage, could have 
done or agreed to do. We need hardly 
refer t> the statement which Saiyid Mahmnd 
made before the Munsif of Mahmudabad 
on the 17th July 1920 in connection with 
an inquiry directed by this Court about 
the sufficiency of a security bond filed during 
the pendency of these appeals. Saiyid 
Mahmud stated that he had given a judg- 
ment and the Subordinate Judge had passed 
a decree in accordance with it and that the 
High Court had also passed its judgment 
accordingly. He further stated that if 
any officer would pass a judgment against 
it he would be dismissed. When asked 


in what capacity he passed the said judg-- 


ment, he said that his designation was 
“A fear-1- Ala end that it wasin that capa- 
city that he passed the said judgment. 
A statement of the above character coultl 
not have been made by 8 person who was 
of sound mnd. All these circumstances 
confirm the view that the m nd «of Saiyid 


“Mahmud was deranged and has Feen so tcr 
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8 or 16 years. and’ that he was mentally 
unfit and incapable of understanding or 
raalisittg the fact of the transaction which 
Sniyid Ali. Zafar managed to secure from 
him for the banefit of his wife. ‘The learned 
*Subordinate Judge does not expressly say 
that th» lease was void from, its inception, 
bit, in view of section 12 of .the Indian 
Cantract Act, the only conclusion we can 
ccm: to is that the lease was void for want 
of competency to contract, due to the un- 
soundness of mind of Saiyid Mahmud, 

from its very inception. 

Assuming for the sake of argument that 
the lease im question was executed while 
Saiyid Məhmud wes in a lucid moment, 
tie plaintifs would still be entitled tc avoid 
tue lease because the object of the execution 
of that Lass was to defraud the plaintiffs 
of the dower-debt to which they were en 
titled as the heirs of Musammat Salehe 
Bibi, the wife of Seiyid Mahmud. There 
is evidence to show that Saiyid Mahmud 
was aware that a suit for the recovery of 
that dower-debt was going to be filed. Sai- 
yid Mahmud had been appioached and 
asked,to pay the dowear-debt, and his teply 
was that he had fined the Railway. Company 
and would pay the dower-debt after the fine 
had baen realised. Saiyid Ali Zafar, the 
general agent of Saiyid Mahmud, had also 
-b2in apptoached by means of a letter which 
.Maulvi Muhammad Usman had sent through 
‘Saiyid Yusuf. Saiyid Yusuf states that 
“wacen he handed it over to Saiyid Ali Zafar 
the gave him a chit in reply saying, “Don't 
Show me the way, keep your man safe. 1 
-shall act according as I shall think proper.’ 

A notice is said to have been sent on 
-behalf of the present plaintifis to Saiyid 
-Mahmud for the payment of a dower-debt, 
-the receipt of which was admitted by Saiyid 
: Ali Zafar in his statement of the 15th Janu- 
-aty L917 beforethe Tahsildar of Mammud- 
-8 bad, but itis not clear from thatstatement 

` ;Whether the notice referred to the cleim 
-for dower. A Commissi n was issued for 
He examination of Maulvi Muhammad 
Usman, but the Comm ssioner found him 
seriously ill and unable to give his evidence. 
"He died of that illness afterwards. It was 
tiot possible, therefore, to get any direct 
evidence as to the ccntents of that notice. 
After the, demand for dower was made, 
‘Ali Zafar is stated to have gone to Mr, 
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Bakshish Lal, a Pleader of Ghazipur, for 
:the purpose of getting a draft.of a lease pre- 
pared. . Anwarulhaq States that he had gone 
to Bakshish Lal in connection with a case 
and found Haji. Ali Zafar there. Ali Zafar told 
him that Saiyid Mahmud was a lunatic, 
that. his children were: about to bring a 
‘suit for dower and that he (Ali Zafar) wanted 
to get a lease executed so that the .propety 
might be saved dnd scme means of subsis- 
tence might be left to än, The learned 
Subordinate Judge has not believed the 
evidence of this witness:in ccmmon with the 
c Vidence of two other witnesses. We agree 
that the evidence of the other two witnesses 
was rightly discredited, -but he has given 
no reasons fot disbelieving Anwarulhaq. 
"The later is a Municipal Commissioner and 
‘pays a revenue of Rs, 1,500 to 1,750 per year 
and has no particular reason for - giving 
false evidence. in favour of tke plaintiffs. 
-Bakshish Lalis dead. ‘The motive suggested 
for the execution of the lease was that Sai yid 
Mahmud was in urgent need: of money 
partly to purchase grain.and partly to pay 
the maintenance allowance due to his.sons. 
But, as we have already said, no money 
‘was. actually paid.to him by Musammat 
Am na Bibi, and out of the amount said 
to have been left with the lessee for pay- 
ment to the sons of Saiyid Mahmud nothing 
-was actually paid to them. There was 
“no real need for the execution of the lease, 
while the earlier lease of the 22nd October 
1908; was in existence. which was to termi- 
nate a few years later. There was, in any 
‘case, no necessity for granting a lease in 
perpetuity for if Saiyid Mahmud required 
any money, he could easily have raised it 
by granting-a l@ase of a small area of land, 

as was subsequently done by some of the 
ether co-sharers and Musawmat Amina 
Bibi in 1914, when a lease of 15 bighas 
of land was granted in perpetuity and an 
advance of Re. 1,450 was secured thereby. 
The person in whose favour the lease in 
perp&tuity was executed was the wife of 
his own general agent, who was a relation 
of hs. It was éxecuted on a low rent, 

much less than what the property was 
capable of yielding. The question of title 
to the property leftby Musammat Allarakhi 
had not till then been decided; and it was 
still questionable whether Saiyid. Mahmud 
was entitled to the whole property of te 


2 974 
AMINA BIBI J, YUSUF. 


a 6 atinas 4 pies share there n. The object of 
- Satyid Mahmud and his transferee clearly was 
to defraud the creditors, namely,the present 
pla ntifts, cf their right to recover the dower, 
waich was due to their mother, or et all 
.events to defeat or delay the payment of 
.that debt. The mere fact that the dower- 
debt was eventually satisfied in its entirety 
from the property left by Saiyid Mahmud, 
would not make any d fference where the 
intention is clear, because the test to be 
applied in such cases is, whether at the time 
the transaction sought to be impeached 
. was entered int: the intention of the parties 
to that transaction was to defraud or defeat 
the payment of debts. The right of Saiyid 
Muhmud to the entire property was not 
settled till a suit was filed by Saiyid Yusuf 
and Saiyid Yamin for a declaration of their 
title to the share claimed by Saiyid Hasan, 
.Saiyid Mohsin and Mohammd Zuber and a 
decree was obtained init on the 26th March 
X917 (Exhibit 65). But for that decree 
it is quite possible that the dower-money 
‘would have remained unsatisfied and it is 
.equally possible that had this lease been 
notified, at. the time of the auction-sale, 
the property would not have fetched the 
amount, which was actually realised, and 
the decretal money may have in part re- 
mained unliquidated. 

It is contended on behalf of the defendants- 
appellants that Saiyid Mahmud had not 
disposed of hisentire property. Itis pointed 
out that he had asharein the village Rukun- 
ud-din and another share in the village 
Kothia Gausiapur, besides a dwelling 
house of considerable value in the 
village Salempur, but the first two 
properties. were either Subject to a 
large prior incumbrance or perpetual leases 
whch materially affected their saleablé 
.value, and the house last mentioned was 
the subject of a wakf effected by Saiyid 
Mahmud long ago. The village of Bawanda 
was the most valuable and substantial 
property which Saiyid Mahmud posséssed. 
It was free from all incumbrances, and, as 
stated by Auwarulhaq the object of Saiyid 
Mahmud and his transferee, Ali Zafar, 
in putting forward the perpetual lease was 
ta cut out a large and valuable slice uut of 
that property in order that the payment 
of the dower-debt nt ght be defeated or de- 
layed and the persons entitled to the said 
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- Hais 
dower-debt defrauded and some interest 
night be saved which might in any event 
help to secure- to Saiyid Ali Zafar'and his 
wife and to Saiyid Mahmud a means of 


subsistance. It is immaterial whether 
Musammat Amina Bibi shared that” 
intention, for even if. she did not 


do so, the fact that the lease was 
granted to her in perpetuity without 


‘any consideration on a low rentis sufficient 


to justify a presumption that she colluded 
with her husband, Ali Zafar, and Seiyid 
Mahmud in obtaining the lease with the 
object above stated. The plaintiffs are 
entitled, in the circumstances, to avoid the 
lease. 

It is next contended on behalf of the 
defendants-appellants that a suit for posses- 
sion of the disputed property and mesne 
profits was not maintainable in the Civil 
Court, and reliance is placed in support of 
that contention on the decisions in Ram 
Singh v. Girra? Singh (x) and Sher Khan v. 
Debi Prasad (2). In the former case, a 
previous attempt had been made by a person 
who sought to set aside the lease.said. to 
have been granted by his agent 'to eject 
the lessee by means of a suit for eiectment 
inthe Revenue Court. The existence of a 
tenancy was thus admitted.. In the latter 
case, the existence of a tenancy was similarly 
admitted by the mortgagee and formally 
declared by the Revenue Court on a reference 
being directed by the Civil Court in a suit 
brought by the mortgagee for the ejectment 
of the person to whom the mortgagcr had 
granted the lease. A reference has also 
been made to the decisionsin Badri v. Khur- 
shed Ali Khan (3) and Jagannath Singh v. 
Drigbijay Singh (4). But in each of these 
cases the existence of a tenancy had previ- 
ously been acknowledged or conceded. The 
plaintiffs here assert that the contesting 
defendants were trespassers, and that the 
lease set up by them was void and unen- — 
The tenancy set up by them 
was never acküowledged or conceded by 
the plaintiffs and if the lease granted by 
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Saiyid Mahmud was void ot unerforceable, 
che tenancy can be deemed to have ccme 
into existence by virtuethereof. Subject 
to the pr visions of section 202 of the Agra 
Tenancy Act (U. P. Act II of 1901) where 
a*terancy is denied by one party, the 
validity or otherwise of the document of 
title on wbich the other party bases his 
right, can always be determined by the 
„Civil Court. 

In Ali Jafar v. Phulmanta (5) it was 
held that a Civil Court was competent to 
give a declaration as to the existence or 
non-existence of a tenancy, though it was 
not com petent to determine the nature cr 
class to which the tenant belonged. In 
Raghunath v. Ganesh (6)it was similarly held 
thet.a suit filed fcr the ejectment ci a ten- 
ant,cn the grcund that he was a trespasser, 
was.ccgnisable by the Civil Court, though 
if the defendant set up a tenancy, the pro- 
cedure laid down in section 202 of the Ten- 
ancy Act {II of rout would have to be 
followed in the absence of any previous 
determination of that matter by 9 compe- 
tent Court. 

In Debi Bakhsh v. Ram Dhani (7) it was 
similarly held that the Civil Court was 
competent to adjudicate upon the validity 
of a document of title though it was not 
competent to declare the nature of the 
tenancy claimed by virtue of it. 

In the present case the lease was void 
ab initio because Saiyid Mahmud was not 
competent to enter into a contract at the 
time the lease was granted. The position 
of a person holding under such a lessee 
is that of a trespasser and, in the absence 
of any admission or adjudication as to the 
‘existence of a tenancy in any previous pro- 
éceding, the defendant must be held liable 
to ejectment by the Civil Court. 

Jt is also urged on behalf of the defendants- 
appellants that even if the lease of the 13th 
April 1913 was void, the defendants, Ali 
Zafar dnd Gopal Das, could rely on the 
earlier lease of the 22nd October 1906 as 
establishing their title to the disputed land 
às tenants, but the term of that lease has 
expifed and any rights which might have 
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accrued thereunder were released long ao. 


.The lease granted to Musammat: Amina 


Bibi says so, and in a plaint filed by Saiyid 
Ali Zafer and Gopal Das against Baldeo 
Rai and others on the gth November 1917 
(Exhibit 39), it was expfessly admitted 
that the rights under that lease had been 
surrendered by the lessees, when the lease 


now in question was executed; Ali Zafar 


and Gopal Das have not, moreqver, appealed 
from the decree, which had been passed 
against them for possession by the Court 
below, and no such plea can, therefore, be 
entertained. 


Another argument urged on behalf of 
the defendants-appellents is thatthe Courts 
below have erred in not following the pro- 
visions of section 202 of the Agra Tenancy 
Act, requiring the defendants to have the: 
question of their tenancy determined by 
the Revenue Court. That section states 
that if,1n any suit relating to an agricultural 
holding institüted in the Civil Court, the 
defendant pleads that he holds such land 
as a tenant of the plaintiff or a person in 
possession of the holding from the plaintiff, 
the Civil Court shall by an order in writing 
require the defendant to institute within 3 
months a suit in the Revenue Court for the 
determination of such a question. By 
section 3 of that Act “land” is defined 
as meaning land which is let or held for 
an argricultural purpose, and "holding" 
is defined as meaning a parcel or parcels 
of land held under one tenure or one lease 
or engagement. The lease in dispute was . 
taken by Musammat Amina Bibi for the 
purpose of collection of rent: It comprised, 
among other things, the tight to collect 
rent and certain zemindari dues; It was 
note a lease granted for agricultural pur- 
poses within the meaning of section 202; 
and, as held in  Dhandei Kuar v. 
Chhotu Lal (8), section 202 has no appli- 
cation. The lessee was a Zekadarv and 
may be considered to be a tenant but the 
property comprised in the lease was not 
an agricultural holding and the suit was, 
ther fore? not one relating to an agricul- 
tural holding so as to make that section 
applicable. 


(8) 64Ind. Cas, 605; 19 A. I» J. 890i (1922) AI 
» (A) 442. . 
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No question of limitation arises because . ` 


ike lease was void from its. very inception. 
e The claim for possession, is within time. 

It only remains to. consider the claim 
set up by Jhagru Rai and. Ganga 
Rai on the "strength cf the lease in 
perpetuity of 15 bigkas of land: granted 
‘toethem by the co-sharers of a o: annas 
B.pies share. and - by -Musammat ‘Amina 
Bibi as a lessee of the remaindcr-on the 
16th July 1914. The learned Counscl who 


appears for the plaintifis-respondents states ^ 


that the rights of the persons in  posses- 
sion need not be disturbed if those rights 
‘can be enforced against the shares of the 
lessors who own the remaining shares in 
the village. ` The plaintiffs have no right 
to disturb their possession so far zs they 
hold under other co-sharers but these de- 
fendents have, no right to hold possession 
under M usammat Amina Bibi. 

We dismiss the appeal accordingly, sub- 
' ject to the reservation thate the rights of 
Jhagru Rai. and Ganga Rai ‘under the 
lease granted to them. by certain co- 
-sharers jointly with Musammat-Amina 
Bibi on the 16th July r9gr4, will. not 
be affected except inso far as that lease 
was granted to them by Musammat 


Amina Bibi, nor will they be liable to eject- | 


ment in pursuance of this decree unless 
‘the land comprised in-their lease is alloted 

‘by partition to the share of the plaintiffs. 
The plaintifis-respondents will get their 
costs from the defendants-appellants in- 
cluding fees in: this Court on the higher 
scale. The defendants-appellants will bear 
their own costs. 


W. C, A. ` : 
Appeal dismissed, 
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` PATNA HIGH COURT. 
‘APPEAL FROM APPELLATE ORDER ‘No. 199 
OF 4918. - 
January 31, 1919. ; 
Present;—-Mr. Justice Mullick iud 
- Mr. Justice Jwala Prasad. = 
BAIKUNTHA GORAIN AND ANOTHER— 
APPELLANTS 
“VEY SUS c 
GANGA PRASAD TRIVEDI AND ANOTHER 
— RESPONDENTS. 


Chota Nagpur Tenancy Act (VI of 1908), 5 
5— Consiruction of. lease-——Tenure-holder—Sale in 
execution. 

Where a potiah grants al, the tights in the 
land except the right to receive the rent payable 


“to the superior landlord, the grantee is 'a tenure- 


holder within the meaning of section 5 of the 
Chota Nagpur Tenancy Act, and his interest 
can be sold in execution of a decree. 

Appeal from a decision of the Subordinate 


Judge, Manbhum. 


Messrs. H 3 pasan M RE . and 


-Ambica Prasad Upadhya, for the Appellants. 


Messrs. S. N. Dutt and Achalendra Nath 
Das, for the EES 


l JUDGMENT. 
“Mullick, J.—This appeal relates to the 
sale of a piece of land, . The facts are these. 
The land originally belonged to defendant 
No. x. He mortgaged a portion of it’ to 
defendants Nos. 2 and 3 and then made a 
second mortgage of the whole of it in favour 
of the plaintiff-decree-holder. After the 
second mortgage he sold two-thirds of the 
land to defendants Nos.2 and 3 retaining 
one-third for himself. The second mort- 
gagee Sued upon his mortgage impleading 
defendant No. r as well as defendants 
Nos.2 aud 3, and obtained a decree for sale, 
When he applied to execute that decree 
defendant No. x took the objection that his 
interest in the land was nori-saleable under 


` the provisions of the Chota Nagpur Tenancy 


Act, The decree-holder, it appears, failed 
to adduce any evidence to show whether 
the land was a rgiugit -holding or ‘a 
tenure within the meaning of the Chota 
Nagpur Tenancy Act and, therefore, the Exe- 
cution Court declined to allow his ‘prayer 
fur sale in respect of the one-third share 
of defendant . No. r. The decree-holder 
now seeks to-sell the two-thirds share of de- 
fendants No. 2 and 3. Defendants Nos. 2 and 3 
take the same objection as defendant No. qi 


-— 
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did in the previous execution pro- 
ceedings and the question is, whether or 
not the interest of, the judgment-debtors, 
defendants Nos. 2 and 3,15 that of a ratyat 
which is non-saleable , or that of a tenure- 
holder which is saleable. Both Courts 
below have found the interest to be that 
of a tenure-holder and have, therefore, allow- 
ed the execution proceedings to proceed. 
The defendants Nos. 2 and 3 accordingly 
prefer this second appeal. 

Now, the only question is, whether or not 
the pottah granted to defendant No. ri can 
be construed so as to enable us to hold that 
the grantee's interest was that of a vaiyat; 
1n other words, whether the primary purpose 
for which the settlement was made 
wes the cultivation of land, as disting- 
wished form the collection of rent, 
or establishment of tenants. We have 
been taken through the whole of the politak 
which isin Bengali, and we agree with 
the view of the Courts below that the #ottah 
grants something more than the mere right 
to cultivate. It grants all the rights save 
and except the right to receive the rent 
payable to the superior landlord, In 
my opinion, the grantee comes within the 
definition of tenure-holder under section 
5 of the Chota Nagpur Tenancy Act. There- 
fore, the bar to the sale of the property in 
execution case does not exist. The appeal, 
therefore, must be dismissed with costs. 

Jwala Prasad, J.—1 agree. 


P. D. Appeal dismissed. 
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MADRAS HIGH COURT, 
ORIGINAL SIDE APPEAL No. 67 OF 1921. 
March 27, 1922. ` 


Present —Mr. Justice Coutts-Trotter. and ` 


Mr. Justice Ramesam. 
JORAVARMULL CHAMPALAL— 
AUCTION-PURCHASER—APPELLANT 

versus ° 
JEYGOPALDAS GAMASHAMDAS, BY His 
AGENT MUGDUTH, AND. OTHERS— 
PLAENTIFFS-— DEFENDANTIS NOS. I AND 2 
— RESPON DENTS. 

Contract — Bid at auction —Withdrawal before fali 
of hammer. 

A person who bids atan auction does not con- 
clude a contract but states an offer by which, until 
he withdraws himself, be becomes legally liabie 
forthe amount ofhis bid. Bút, on other hand, 
like all other offers, itis subject to the ordinary 
incidents of law, that, until it is accepted, which 
fact is usually signified by the fall of the hammer, 
it is open to the offerer to withdraw it. 

(Case-law reviewed.} 


Aappeal from an order of Mr. Justice 
Kumaraswami Sastti, J., dated the 25th 


April rot, and made in an appii- 
cation for plaintiff for declaring the 
appellant herein as the auction- 


purchaser in the sale held in execution of 


a decree, in Civil Suit No. 1108 of Toto, 


on the file of the High Court of Judicature 
at Bombay, in the exercise of its Ordinary 


Original Civil Jurisdiction , transferred to. 


the High Court for execution. 


Mr. T. R. Ramchandra Avyar,. for, the 


Appellants. 
Mr. A. Krishnansami Atyar, forthe Re- 


spondents. 
x 
JUDGMENT.—TWis case gives riseto a 
point of law which has been considered from 
vawmous aspects both in England and in 
this country. The facts are these: The 
appellant in this; Court went to an 
auction and made a bid of Rs. 29,200, 
which turned to be 
bid that was made, but before the pro- 
erty was knocked down he seems to have 
discovered that there was a mortgage 
on the property subject to which the sale 
was being conducted. It is not suggested 
that there had been concealment about this, 
but merely thatin point of fact it did come 
to the knowledge of the appellant only 


afew minutes after he made this bid and 


the highest ` 


T 
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before the hammer fell. As soonas it did 
come to his knowledge he attempted—I say 
attempted because it was not given effect to 
. —to retract his bid, but the auctioneer would 
not have it and knocked the property down 
to bim for the figure that he had bid, and 
itis now sought, on behalf of the owner 
of the property, to enforce that agoinst 
him, and the learned: Judge has found in 
favour of that contention. 
There is a good deal of authority on this 
matter and there is authority which, on the 
face of it, appears to be quite clear. ‘The 
first case I propo.e to refer to is the case of 
Payne v. Cave (x) where the auction was one 
with the usual condition that the highest 
bidder should* be the  pruchaser. There 
exactly the same thing happened: a bid was 


made, but before the hammer fell 
it was retracted, and the Court in 
giving judgment expressed itself as 


follows: “The auctioneer is the agent of 
the vendor, and the assent of*both parties 
is necessary to make the contract biuding; 
that is signified on the part of the seller 
by knocking down the hammer, which was 
not done here till the defendant had retract- 
ed. An auction is not tunaptly called 
locus poentienti@, Every bidding is no- 
thing more than an offer on one side, which 
is not binding on either side till it is assent- 
ed to. But according to what is now con- 
tended for, one party would be bound by 
the offer, and the other uot, which can never 
be allowed," 

After that was decided Lord St. Leonards 
in his treatise on Vendors and Purchasers 
writing in the light of that case says this: 
“A condition that no pegson shall retract 
his bidding was originally suggested to me by 
the case of Payne v. Cave (1) and it has now 
" become a%ommon condition. But I always 
thought it one tha: could not be enforced.” 
Of course Lord St. Leonards atthe time he 
wrote these words was not LordSt. Leonards 
but SirEdward Sugden and Ihave no doubt 
that numberless particulars and conditions 
of sale were settled by him, and what he 
says amounts to this,—when I have put in 
a condition against the bidder being allow- 
ed to withdraw his bid, I have always 
been of opinion enyself that it was waste 
paper. 

SEH (1789) 3 T. R. 148; IR. R. 679 11100 E. R. 
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The next case in which the matter is re- 
ferred to is the case of Jones v. Nanney 
(2). There is very little to say abeut the 
actual d.cision, but it is being .relied upon 
by the respondent in this case be ause of 
à certain interpolation on page 99 of some, 
Observations made by Mr. Baron Wood on 
the first argument; he threw out the sugges- 
tion that the solution of the whole 
matter might ke sought not in the ordinary 
rules as to offer arid acceptance but in the 
doctrine embodied in section to of the 
Statute of Frauds. 

The next case which I wish to refer to 
is the case of Freer v. Rimner (3) which was 
before Shadwell, V. C. There an estate 
was put up for sale under a decree and the 
estate was subject to a mortgage and the 
mortgagee through his Solicitor consented 
to the sale. When the sale took place the 
Solicitor of that very mortgagee atlend- 
ed the sale and made what turned to be the 
highest bid. He then purportedto withdraw 
from it before the hammer fell but it was 
sought to hold him on behalf of his client 
to the contract. The report is very meagre 
and it is very difficult to make out exactly 
on what ground the case proceeded. ‘There 
was a condition there that no bidding 
should be retracted, so that the very situ- 
ation Sir Edward Sugdon had sought to 
emphasise: had arisen. But all that we are 
told is this: “The Vice-Chancellor refused 
the Motion with costs," that was-a Motion 
to declare that the sale was not binding on 
the mortgagee----'on the ground that, as 
the estate had been sold with the mortgagte’s 
consent, his Solicitor ought not to be allowed 
to defeat the sale.” I feel very great diffi- 
culty in grasping what precisely was the 
conception that it was intended to base 
upon it. I do not for a moment presume 
to say that the decision was wrong, 
but it seems to me that it hinted 
at some kind of doctrine whether of 
estoppel or refusing a person approba- 
tion and reprobation in the same 
breath and I see that most of the 
Judges who dealt with this case have 
felt a difficulty aboutit. In no event tan 
it be, as appears to be suggested by the learn- 


(2) (1824) 13 Price 561 147 B. R. 925. 
i (3) (1844) 14 Sim. 3911 60 E. R. 409163 R. R, 
I9. Ea 
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ed Trial Judge, an authority for the proposi- 
tion in such a matter as thís that there is a 
diference between a Court-sale and a 
private sele. Apparently, in one passage 
in the middle of page 23 the learned 
Judge seems to think that this case 
, establishes such a distinction. The matter 
is a question of the law of contract and no- 
thing else, and it cannot matter whether 
the sale is by a Court or by a private 
auctioneer. 

I now come to the case which, if I may say 
So, has given rise to all those difficulties 
and that is the very well-known and admit- 
tedly unsatisfactory case of Warlow v. Harri- 
som(4) It was unsatisfactory for many 
reasons, In the first place, it ended in 
nothing, because the plaintiff was given 
an opportunity to amend his plaint which 
he in the end never did, and the three learned 
Judges, Martin, D. Byles,J., and Watson, B., 
gave a decision based on one ground, whereas 
Willes,J.,and Bramwell,B., two of the great- 
est masters of the Common Law who have 
, ever lived, preferred to rest their judgment on 
a totally difierent ground, though they did 
not go the length of dissenting from the 
ground taken by the other learned Judges. 
The facts in that case were these: A mare 
was put up for sale and advertised to be 
sold "without reserve." ‘The plaintiff bid 
for the horse and was the highest bidder 
of thelay public as I may cell it. But 
the owner of the horse, to save the horse 
from going at that price, made a bid and the 
horse wasknocked down to him for 6x guineas 
which was one guinea more than the plain- 
tif’s bid, and thereupon the latter brought 
his action against the auctioneers. 

The three learned Judges I have referred 
to, Martin B., Byles, J., and Watson, 
B., came to the conclusion that they 
could found themselves upon what they 
supposed to have been decided in the case 
of Denton v. Great Northern Ratlway Co. (5). 
Itis to be observed that, whether Deniom s 
sase (5) was rightly decided or not—and a 
Very great number of eminent members 


"(4M(1858|: SL & 
144 6 Jur. (N. 8.) 66 | 
117 R. R. 219. 

($) (1856) 5 El. & Bl 860; 25 I. J. Q. B. 
129; 2 Jur. (Wes) 185; 4 W.R, 240) 1t9 E. R. 
7903 | 105 R. R. 335. l ; MEE 


El. 2951 29 L. TO. B. 
8 W.R os} 120 E, R.9203 
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of the profession have held very strong 
opinions that it was mot, even taking it as 
it is, it turned out in the end to'be a decision 
founded by the learned Judges not on con-, 
tract but on tort. The Court in Warlow 
v. Harrison (4) basing itself on that, found 
this that, owing to the contract that the 
horse should be sold "without reserve,” 
there was a binding contract when the last 
open bid was given, that is to say, they 
held that a bid at an auction is not 
a mete offer which can “be revoked 
before acceptance but really clinched 
the bargain owing to the clause that 
the highest bidder should get the 
property. That, of course, is only 
as it were a converse of this case, but the 
other two learned Judges preferred to put 
it on a much narrower ground— one which 
We are not concerned with in this case at 
all—namely , that by putting up-the horse, 
"without reserve,” the defendant-auctioneer 
held himself out as having authority to 
conduct the sele on those terms, namely, 
“without reserve." That, obviously, he 
had failed to do and it was a matter which 
might well sound in damages to theplaintitf, 


but it would not make him, as upon the. 


other view, the actual purchaser and owner 
of the horse. | 


` After Warlow v. Harrison (4) thereis a 
series of cases which discusses the problem 
raised by it. In Harris. v. Nickerson (6) a 
gentleman went to Bury St. Edmunds to 
a sale of certain brewing materials, plant 
and office furniture. He went to buy 
the furniture if he could get it and when he 
got to the auction the things he wanted to. 
buy were not put up to auction at all and 
were withdrawn, end he brought a suit to 
recover damages for his loss of time and, 
his travelling expenses. The Court held— . 
one is not surprised to learn—-that "no such 
action would lie because the suit was such 
as might lie in the case of every body ‘who 
attended the sale for cab hire and tra- 
velling expenses; and Lord Blackburn—. 
and that is the real interest i the case— 
says this: “As to the cases cited: in the case 
of Warlot? v. Harrison (4) the opinion of the 
majority of the Judges in the Hxcheque 


3 


] ' ` WW = TEN Si D ` 
6 (1873) 9 Q. B. D.,286: 42.L. J: Q: cB. Latz 
Ba T. 4141 21 W R, 635. T^ 
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Chamberappearsto have beeu that an action 
would lie for not knocking down the lot to the 
highest bona fide bidder when the sale was 
advertised as without reserve; in sucha case 
it may be that there is a contract to sell 
to the highest bidder, and that if the owner 
bids there is a kreach of the contract; there 
is very plausible ground at all events for 
saying, asthe minority of the Court thought, 
that the auctioneer warrants that he has 
powcr to sell without reserve. Inthe present 
case unless @very declaration of intention 
to do a thing creates a binding contract 
with those who act upon it, and in all cases 
after advertising a sale the auctioneer must 
give notice of any articles that are with- 
drawn, or be liable to an action , we cannot 
hold the defendant liable." I feel the in- 
terest of that passage is as being a very 
clear indication that that very learned and 
eminent Judge Lord Blackburn was not by 
any means satisfied that the first ground of 
deision in Warlow v. Harrison (4) was right- 
ly decided but preferred to gest himslf on 
the ground taken by Bramwell, B., and 
Willes, J. 

I now come to mole recent cases and the 
first I propose to refer to is the case of 
Johnston v. Boyes (7), a decision of Mr. Fus- 
tice Cozens-Hardy sitting alone. Thet was 
a case which came to nothing, so to spéak, 
because the nlaintiff’s case failed on the 
ground that he was uct a bona fide bidder 
atallas he was a paupet ftom whom ng 
auctioneer would accept a cheque 1n pay- 
inent of the deposit. But the learned Judge 
was prepared to aeal with the case on the 
footing that if the property 1s to he sold 
on the terms contained in a printed form 
that the persou who makes a bid may be 
taken to have accepted the offer in terms 
of those conditions and, in coming to that 
conclusiqn, he based himself on Warlogs v. 
Harrison (4) and also ou Carlil e 
Carbolic Smoke Ball Co. (8). With the 
greatest respect to sc eminent a Judge, I 
do not think that Carlill’s case (8) has 
real any beating oa a matter of 
this kind because, notwithstanding that 


(7) (1899) 2 Ch. 7343681. Y. Ch. 425 ; 80 L. T. 
(8) (1893),1 Q. B. 2563 62 L. J. Q. B. 2571 4 
R. 1765 67 L. T. 837 1 4r W.R, 210] 57 J. P. 
945» 
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there was an offef on the part of the defend- 
antCompany, the only matter under discus- 
Sion was whether what the plaintiff in that 
case, Mr. Carlill did amount of did not 
amount to an acceptarice of that offer, and 
there was no question as to which wes. 
offer and which acceptance, which is the 
whole point in this case. The point is, is 
the person who bids at such an auction 
making an offer, or is he accepting an 
offer wich is outstanding before him 3 , 
The next case is McManus v. Fortescne 
(9), decided bv Collins, M.R., Cozens-Hardy, 
L.J., who had been a patty to the judgment . 
in Johnston v. Boyes (7) which I have refer: 
red to and Fletcher-Moulton, L. J. That 
was a case of sale by auction subiect to re- 
selve and by a slip the auctioncer knockcd 
de ven the property to the plaintiff et a figure ° 
lower than the reserve price. The Court held 
that everything that happened was subject 
to the condition that the reserve price should 
be reached aud that as the purported sale 
took place before the reserve price wasreach- 
ed it conferred na Tights upon the purchaser 
aud the Master of the Rolls alluded to an 
earlier case. Rainbow v. Hawkins (xo). 
That was another case of slip by an auc- 
tioneer putting up a puny on which a re- 
.SeIve price had been put stating bymistake 
that the sale was without reserve; and a 
suit was brocght for delivery of the pony 
ot for damages for breach of warrant of 
authority to sell witout ^ resefve. The 
learned Judges held that no case could pos- 
sibly lie on the sale because there was no 
memoranaum of the purchase that would 
satisfy the Tequirements of the Statute 
of Frauds. Asregatds the claim for damages 
for breach of warranty, they held that there 
was a breach of wattanty because thee 
principal would have been bound by the 
action of his agent, the auctioneer, in kneck: 
ing down the hommer; and that even had 
the principal been sued, the same difficulty 
would have arisen, namely, the mistake 
of the agent, but as the principal would 
have been bound thére was no breach of 
waffanty of authority. But in referring 
to that case Collins, M.R., says this: “With 
regard to tke case of Ranbow v. Hawkins 
(ic) which has been cited im support of the 
1907) 2 K, B. 2 6 L. J. K. B. 
o6 T 23 T. L, Bas d e EC 
(roi (1904) 2 K. B. 322. 73 RI, K. B. 641 . 
ox L. T. 149 5 38 W. R. 463 20 T. D. R; p08; 
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plaintiff’s case, in my opinion, it does not 
conflict with anything that I have said. I 
do not think the decision is an authority. 
in suppott of the plaintifi’s case, but if it 
could be sa treated I should desife to con 
sider further whether it can be supported: 
Inthe view I take of this matter, the decis- 
sion of the learned Judge was tight and the 
appeal should be dismissed." Then Cozens- 
Hardy, L. J., points out the distinction bet- 
ween Warlow v. Harrison (4) on the lines 
of which McManus v. Fortescue (9) was 
‘launched and the case dtectly decided be- 
fore them and says thet in the latter case 
the contract was subject tc the Tesefve 
and that contract has never been broken 
and that consequently the plaintiff could 
have "o cause of action. I now desire to 
refer to two decisions of this Court. One 
of them is the case of Agra Bank v. Hamlin 
(iM That was again a case of a withdrawn 
bid and the learned Judges decided thet 
the buyer had a locus panttentia until the 
actual fall of the hammer. It is quite true 
that Muthusami Iyer, J., alluded to this fact 
that there was no condition provided in 
the condit.ous of sale that the bidders should 
not withdraw their bids, but the other 
learned Judge Mr. Justice Best has not pre» 
ferred to put it on that ground; and the de- 
cision proceeded on t^e broad principle that 
a bidding at an auction 1s mefely an offer 
which cen be retracted until it is accepted. 
Then, finally, there is a recent decision Rajah 
of Bobbili v. Akkella Suryanarayana Rao 
(12) a decision of Oldfield, J., and Seshagiri 
Atyar, J., which emphatically repeats the 
proposition derivable from the eatlieI cases 
that a bid at an auction is merely e propos3el 
whichis aot binding until it is accepted. 
In that cag2 the auction was adjourned and 
the person who made the bid died before 
the auction was resumed; and it was held 
thet the last bid he had mede was not one 
which was b.nding upon kis estate becauze 
1t had not been accepted. 


Mr. A. Krishnaswami Aiyar in the course 
ct his interesting argument called in aid 
the c#ses which relate to the exercise of 
options, of which the really direct and 


* 


(r1) x4 M. 235; 5 Ind, Dec. (N. $) 165. 
(12) 51 Ind. Cas. 805; 42 M. 776; 37 M. I. J. 
274 3 (1919) M. W. N. 784. 
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the most familiar are Denton v.  Greal 
Northern Railway Co. (5) and Bwrion v, 
Great Northern Railway Co. (13). But we 
do not think that the analogy is 
sufficiently close to give sus very much 
assistance. What was really decided in 
those casesis this, that a person who under: 
takes tc supply a railway- with goods as 
ordered during a certain period is really 
making a continuous offer; thé moment the 
railway gives an order for the supply of 
goods at the specified rate, pro tanlo there 
is a fixed and definite enforceable contract, 
But until such a specification is made the 
thing merely remains an offer which can 
be withdrawn by the person who makes it. 


In any event, the Railway Company 
could always write and say, “We do 
not intend to give any further orders 


under this document," and against such 
action there could be no remedy at all. 
It appedtrs to us that it only introduces con- 
fusion into matters of this kind to talk about 
a unilaterial contract. Take the option 
cases. They do not mean that one person 
is bound and not the other and that consid- 
eration has only passed from one side or is 
expected to pass to the other that would 
be like the case of Cooke v. Oxley 
(x4). Itis perfectly true that if a person 
agtees to keep an offer open and is paid 
for doing so, itis a perfectly valid agreement 
to keep the offer open. On the other hand, 
in the-cption cases, there is no consideta- 
tion to prevent the person who made the 
offer from withdrawing it. In such cases 
there afe really two contracts. There is 
the main contract if it comes to birth 
and there is the preliminary collateral con- 
tract to ensufe in return for additional con- 
sideration, that the offer to enter jnto the 
main contract shall remain open and that the 
door shall not be closed for the time delimit- 
ed in the agreement. In the case of Cooke v. 
Oxley (14) there was no consideration. The 
contract was proposed; the person to whom 
it was proposed promised that he would keep 
his offer open to ascertain the hour of the 
day, and Before that it was sold to some- 
body else; there wasno independent consider- 


(13) (1854)23 L. J. Ex. 184; 9 Ex. 5071 2 W. R, 
257; 156 E. R. 217 196 R. R. 811. 

14} (1790) 3 T. R. 653 | 1 R. R. 783; 100 E, R, 
785. 
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‘ation whatever which could be referred 
£o a promise to keep the contract open. 
In the case of such options it will be seen 
that part of the consideration for the option 
. must be supposed to be the entry into the 
original contract. It is very clearly put 
by,the House of Lords in the well-known 
case of Helby v. Matthews (x5). That 
was a case of & hite purchase agreement. 
The point on*which the case turned was the 
applicability of section 9 of the Factories 
Act, 1889, which gave the power of conferring 
title into the hands of a person who satisfies 
the definition of the Act of being “a person 
having agreed to buy gocds." The person 
in question, one Brewster, took a piano 
on the hire-purchase agreement, which has 
become so familiar since that date, on the 
terms that he paid so much a month, that 
he could terminate the hiring by delivering 
up the piano at any time, but that wheu 
and if he had paid a specified nu'mber of 
instalments within a certain period of time, 
as ftom that date it would have! become 
his absolute property. What happened was 
that, before he became the owner, he pledg- 
ed it with a pawn-broker, as secrurity for 
an advance. The question was whether the 
hirers were entitled to take the piano away 
from the pawn-broker, or the pawn-broker 
could set up a Tight to be protected under 
section 9 of the Factories Act. It was held 
that the pawn-broker was not protected 
because the pledgee was not a person wlio 
tad “agreed to buy goods.” All he had 
done was to enter into a contract whereby it 
was within his power to buy the piano 
if he liked to buy it, but which did not 
bind’ hum to do so. hord Herchell says 
this: “I cannot think that an agreement 
to buy, ‘if he does not change his mind,’ 
is. any agreement to buy at all in the eye 


-of the law. If it rests with me to do or not: 


to do acertain thing at a future time, accord- 
ing to do the then state of my mind, I cannot 
be said to have contracted to doit. “It appears 
to me that the contract in question was in 


reality a contract of hiring , and not in name ', 


or pretence only." But I think the analogy 
as I say of the option cases is very 
faint and its only velue is as showing this 
that you can have the legal right to get 


(x5) (1895) A. C. 471 164 L. J. O. B. 4654 r£ R, 
232; 72 L. T. 841 ; 43 W. R., 56r ; 60 J. P. ze 


e e 


something done fcr you, or given to 
you, of handed over to you at your option, 
at a future date, and that such an agree- 
ment can be so drawn up as to be perfectly 
valid and binding. All we are concerned 
with in this case is to determine whether 
the bid in auction is to be regarded as the 
acceptance of the general offer made by the 
auctioneer as Mr. Krishnaswami  Áiyar 
would have it; of whether it is merely 
an offer which it is for the auctioneer, 
as the agent of the vendor, to accept | 
by knocking the property down. It seems 
to me that the very word “bid”, or ‘‘bidder’’: 
is indicative of a person who is making an 
offer rather than concluding an agreement. 
But apart from that, we thinkit is quite 
cleat that to take any other view leads to 
anch a complexity of artificial reasoning 
that it is clearly indicative that the conclu- 
sion is not sound. Mr. Ktishnaswami Iyar 
was faced with this difficulty that if I bid 
Rs. 20 and that 1s called an acceptance 
and a contract and if another man bids 
Rs. 25 the nextmoment jt isanotheraccept- 
ance and another contract, and he had to 
admit that on this tortuous reasoning it 
is a conttact subject to the condition that 
whatis a good contract at one moment 
become entirely void immediately after. By 
taking what is, to. my mind, the plain 
common ‘sense view, a person who bids at 
au auction, fheieby does not conclude a 
contract but .states an offer by which, 
until he withdraws himself he be- 
comes legally liable fer the omount 
of his bid. But, on the other hand, we 
think that like all other offers itis subject 
to the crdinary incidents of law that, until 
is accepted, it ip open te the offefer to 
withdraw it and make 1t as if it had not been 
made. 

We think that the conclusion come to by 
the learned Judge is not warranted 
by the authonties or on principle , and we 
must allow the appeal with taxed costs 
throughout. 

V. N. V. 


N. H. A pheat allowed. 
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SECOND CIVI, ÁrPEAL No. 401 OF 1920. 
* . . October 29, 1921. 
Present;—Mr. Daniels, A. J. C., and 
Mr. Dalal, A. J. C. 
* TANKI SHAH AND OTHERS—DEFENDANTS 
—APPELLANTS 
YEN SUS 

E MOHAMMAD ABBAS AND ANOTHER— 

PLAINTIFFS, AND Musammat NASIBAN 
AND OTHERS—-DEFENDANTS— 


: RESPONDENTS. 
Civil Procedure Code { Act V of 1908), O. XLI, 
yr. 23, 25— Remand—- Issues decided, re-opening of 
— Appellate Court, powers of. 


When a question at issue between the parties 
to a snit has been heard and finally decided, the 
judgment given on it is binding on the parties 
at all subsequent stages of the suit on general 
principles of law, quite apart from section ir of 
the Civil Procedure Code. (p. 984, col. r.] 

George Henry Hook v. Adminisiraior- Genera! of 
Bengal, 60 Ind. Cas. 631; 48 C. 499; 19 A. I. J. 
366; 40 M. L. J. 423; 29 M. L. T. 336; (1021) M, 
W. N.3131 33 C. L. J. 40513 U. P.L. R. (P. C.) z? 
23 Bom, LR. 648; 14 L. W. 221; 25 C. W. N. 915 
(P. CH. followed. | 

When a Judge, without deciding an appeal, 
remits specificissues under O. XLI, r. 25, of the 
Civil Procedure Code, it is open to the Judge 
or Bench, befote whom the appeal ultimately 
comes, to ignore the issues so referred, if, in the 
view it takes of the law, they are not necessary 
for the decision of the suit, When, however, the 
Court decides the appeal before it and remands 
it to the Court below under O. XLI, r.23 of the 

‘Civil Procedure Code, the issues decided by the 
order of remand cannot be re-opened between the 
parties at any subsequent stage of the litigation. 
Lp. 984, col. 1.] 

Masihunnissa v. Kaniz Sughra, 60 Ind. 
Cas. 975; 43 A. 377 at p. 3793 19 A. L. J. 139; 3 
U. P. L. R. (A) 30, referred to. 


Second appeal against a decree of the 
Subordinate Judge, Bahraich, dated the 31st 
August r920, reversing that of tbe Munsif, 
Kaisargenj, (Bahraich), dated the r7th 
December 1919. 

Messrs. Niamat-UNah and B. N. Chak- 
bast, for the Appellants. 

Mr. Mohammad Ayub, for Respondent 
No. I. : i 
* JUDGMENT. —Two brothers, Muhammad 
Abbas and Muhammad Husain, mortgaged 
a certain property consisting of a grove 


by way «of conditional sale to Ghasite on 
18th October 1880. On reth July .1882 
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Muhammad Husain alone sold the entire 


‘property to Ghasite claim ng that he alone 


was the owner of the property. On 15th 
April 1895 the heirs of Ghasite, other ‘than 
his widow, sold a r4-annas 3-pies share of 


‘the grove to Samsam Ali with a declaration 


that they were full owners of the share of 
the grove transferred by the deed. ‘The 
defendants to the present suit out df which 
this second appeal has arisen are the sons 
of Samsam Ali and thei» transferees under 
certain deeds of mortgage. The plaintiff, 
Muhammad Abbas, and a transferee ef his, 
Mansab Ali, brought the present suit on 
27th July 1917 to redeem half the grove in, 
suit. Both the First Court and the First 
Appellate Court held that the suit was 
barred under the provisions of Art. 134 
of the Limitation Áct because it was brought 
more than 12 years after 1895 when Ghasite's 
heirs transferred the property to Samsam 
Ali as full owner. On second appeal here 
the? learned Judicial Commissioner held 
that in thé case of a mortgagee it was neces- 
sary for the transferee who purchased from 
the mortgagee to prove that he took the 
transfer in good faith without notice of 
the mortgage. The decrees of the two 
lower Courts were set aside and the suit 
remandedon 2nd June 1919 underO. XIJ, 
r. 23 for a decision whcther Samsam Ali 
had purchased in good faith without notice 
of the mortgage of 1880. On remand the 
Court of first instance held in favour of the 
defendants that the purchase was meade 
by Samsam Ali in good faith and without 
notice of the mortgage and dismissed the 
plaintiff's suit. On appeal the lower Ap- 
pellate Court disagreed with the finding 
of the First ,Court and on the evidence 
came to the conclusion that Samsam Al 


. had constructive notice of the mortgage 


because if he had acted witl.proper cafe 
and caution he would have discovered that 
Ghasite was,only a mortgagee of half tke 
grove and not full owner. The plaintiff's 
suite for redemption of half the grove was 
decreed and the defendants have com here 
in second appeal. 


This appeal was referred to a Bench undir 
the impression that it raised an important 
question of limitation, namely, whether the 
words “in good faith" which were omittcd 
from Art. 134 of the limitation Acts 

* + 
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of 1877 and 1908 are to be read into it by the 


Courts. On examining the record, however, 


.1$ appears thatitis not open to the appellants 


to saise this question as it was finally 
decided. against them when the appeal was 
remanded by a Judge of this Court under O. 
XLI, r.23. ‘The Ptivy Council has pointed 
out in George Henry Hook v. Administrator- 
Genera of Bengal (x) that, when a question 
at.issue between the parties to a suit has 
been heard and, finally decided, the judg- 
ment given on it is binding on the parties 
at all subsequent stages of the suit on general 
principles of law quite apart from section II 
of the.Code of Civil Procedure. If this 
wete not so, there would be no end of liti- 
gation. "The effect of this rule in its appli- 
cation to orders of remand passed under 
O. XLI, r. 23 has been correctly stated by 
the Allahabad High Court in the recent 
case of | Masihunnissa Vv. Kama 
Sughra (2). Where a Judge, without 
deciding an appeal, remits specific iseues 
under O. XLI,r. 25 it is open to*the Judge 
or Bench before whom the appeal ultimately 
comes to ignote the issues referred if in the 
view it takes of the law they are not neces- 
sary for the decision of the suit. When, 
however, the Court decides the appeal be- 
fore it and remands it to the Court below 
under O. XLI, r. 23, the issues decided by the 
order of remand cannot be re-opened bet- 
ween the parties at any subsequent 
stag of the litigation. In the case which 
was before the Allahabad High Court an 
appeal lay from the order of remand under 
the Letters Patent; in the case before us the 
decision of this Court was a final decision 
which could not be altered except on re- 
view. This difference of ‘detail docs not 
affect the application of the principle laid 


down by their Lordships of the Privy Council, 


t is, therefore, not open to the appellant 
in this appeal to raise again the question 
of the interpretation of Art. 134 which 
was decided against them by the order of 
remand. e 


(x) Go Ind. Cas. 631; 48 C. 499; 19 A. L. j. 
3 66; 40 M. L. J: 423; 29 M. L. T. 336; (1921) $t. W. 
N. 313; 33 c. L. J. 40553 U. P. L. R. (P. C.) 17; 
23 Bom. LR 648; 14 L. W. 2213:25 C. W. N, 9r5 


C. zl, Ind. C 5 A 
joes 2 "GO nd. as. 9 5; 43 i 377 at d ; I 
A. L. J. 139; 3 U. P. L. R. (A) 30. | P- 379; 19 
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The appellants contend that, even if Art. 
134 is not applicable, the suit is barred under 
Art. 144 inasmuch as Ghasite the pre- 
decessor of their vendos Samsam Ali was 
holding the property adversely from rath 
July 31882. Muhammad Husain did not 
sell the property to Ghasite subject to the 
mortgage. By his sale-deed he paid off 
the mortgage giving as consideration there- 
for his own interest in the property which 
he was fully entitled to transfer and also 
the interest of his co-mortgagor which he 
was not entitled to transfer. It was con- 
ceded by the respondents before us that 
Muhammad Husain was fully entitled .to 
discharge the entire mortgage-money. The 
only part of the transaction of 1882 which 
was wrongful was the sale of Muhammad 
Abbas’ proprietary interest. From the time 
of this sale-deed Ghasite was holding ad- 
versely to. Muhammad Abbas. He was 
not holding as mortgagee but as purchaser 
of the proprietary interest after extinction 
of the mortgage. He and his successors 
have been so holding for nearly forty years 
and the present suit is clearly barred. 

We accordingly allow the -appeal and 
dismiss the suit with costs in all Courts. 

N, E. Appeal allowed. 


LAHORE HIGH COUET. 

SECOND Civi, APPEAL, NO. 273 OF 1622. 

- July 18, 1922. 

Preseni-—Mrt. Justice Campbell. 
JAGAT SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 

VET SMS 
BALAGA SINGH—-PLAINTIFF— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 8—Suit 
minor on attaining majoriiy-—Swuit, whether brought 
Read lag years of aitaining wmajority— Burden 
of proof. 

In a suit by a minor, on attaining majority, 
to set aside a sale made, during his minority the 
onusis on him to prove that the snit was insti- 
tuted within three years of his ceaging’to be a 
minor. 


“Vol. LXX] 
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Second appeal from a decree of the District 
Judge, Amritsar , dated the 3rd January 
I022, Jfürming that of the Munsif, 
Amritsar, dated thé 25th April 1921. 

Mr. Gullu Ram, fot the Appellants. 
. Mr. Abdul Majid, for the Respondent. 


ORDER.—The suit was by Bulaga Singh 
fot possession of certain land which he 
alléged has been sold by his mother, Mu- 
sammat Malan, on the 11th of March rgog. 
The plaintiff alleged that the land was his 
property, that Musammai Malan had acted 
as his guardian but that she was the vic- 
tim of fraud and misrepresentation. 

The defendants-vendees pleaded in their 
written statement that the plaintiff had 
not stated that the date on which he had 
ceased to be a minor and they also pleaded 
that the suit was time-barred. 

Both Courts below appear to have con- 
sideted that the time-limit for this suit was 
12 years, buton second appeal by the vendee 
against whom this suit was decreed below, 
itis contended that Att. 44 of the Limit- 
ation Act applies according to which the 
plaintiff should have filed his suit within 
three years of his attaining majority. 

The learned Counsel who represents 
the plaintiff-respondent before me admits 
that Art. 44 does apply, but the he points 

‘out that the onus in regard to limitation 
was placed onthe defendants by the First 
Court and that they have not produced 
any evidence to discharge that onus. The 
defendants-appellants re-join by printing 
to a copy of birth entry relating to the birth 
of a son to Gujar Singh of Boga (the name 
of the plaintiff's father) on the 30th of Jan- 

euary 1892. This copy they obtained in 
the Civil Surgeon's Office and filed in the 
lower Court on the rsth of February 1921. 

Thera appears to be, however, no other 
evidence that this document relates to the 
present plaintiff and it was manifestly 
incorrect for the Trial Court to place the 
burden of proof; on the defendants. It lay 
on the plaintiffgto prove that his suit was 
within time. S Lait 

Itewill be necessary to have further evi- 
dence taken. Under O.° XI, r. 25, I 
temand the following issue to the learnad 
District Judge fot trial and return of the 
evidence with his finding within three 
monthsi—' 
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"Was this suit; instituted within three 
years of Bulaga Singh ceasing to be a 
minor ?” ° . 

The onus of proot will be on the plaintiff, 
In the meantime, execution of the decree 
will be stay«d. ? 

Issue remitted : 


W. C. A. Execution stayed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1660 oF r916. 

May 21, 1916. 

Phesent:—-Mr. Justice ‘Teunon, and 
Mr, Justice Richardson, 

GURU CHARAN SARKAR-—PI1iAINTIFF 

—APPELLAN?T 
Ve? Sus 
UMA CHARAN SARKAR-—DEFENDANT 
—KESPONDENT. 
Civil Procedure Code (Act V of 1908), c. rx, 


Sch. I I, paras. 20, 21— Arbitration proceedings — 
Res kaang 4 

Matters heard and decided in eg 
the Second Schedule to the Ciy Procedure Code, 
paragraph 2r cannot be re-opened in a subse- 
quent suit between the same parties, [p. 986, col. 


1.) 

The word “suit” in section rz of the Civil Pro. 
Gei Code is Kies SE i include proceeding 
under paragraphs 20 and 21 of the Second 
to the Code. [p. 986, col. 1.] Kon 


Appeal against fhe decree of the Subordi- 
nate Judge, Nadia, dated the 20th of 
e 1916, affirming the decree of the Mun- 
sif, First Court, at Kushtia, dated the 22nd 
of May 10915. 

Babus Siba Prosanna Bhattacharjee and 
Pashupati Nath Sastri, for the Appellant. 

Babu,Phanindra Lal Moitra, for the Re- 
spondent. i 


JUDGMENT, 

Teunoh, J.—The only question in this 
appeal is whether matters heard and deter- 
mined in proceedings under. the Second Scke- 
dule to the Civil Procedure? Code, clause 27 
may be re-opened in a subsequent suit 
between the same parties and brought 


#986 
TULSI RAM 7. KANSHI RAM, 


for the purpose of setting'aside the award 
and the decree follqwing upon the judgmént 
pronounced in accordance therewith. 

"We have little difficulty in answering 
‘this question in the negative. 

Even under the Civil Procedure Code of 

. 1882 it was held by the Full Bench in the 
casé of -Mahomad Wahiduddin v. Haki- 
man (i), that an ofder refusing to file an 
award was a» decree. In clause 21i of the 
Second Schedule itis now expressly provided 
that an order filing an award shall be follow- 
ed by a judgment and a decree. These 
provisions and the further provisions in 
section 26 that a suit may be instituted 
otherwise than by presentation of a plaint, 
make it clear that a proceeding under clause 
21 of the Second Schedule is a suit and that 
a subsequent. suit brought for the purpose 
of re-agitating the mattets therein heard 
and determined is barred by the provisione 
of section xr of the Code. 

The appeal will, therefore: Be dismissed 
with costs. 

Richardson, J. —1 agree, asin my opinion 
the word “suit” in section rix of the Civil 
Procedure Gode is wide enough to include 
proceedings’ under paragraphs 20 end 21 of 
the Second Schedule. It is true that the 
adi tidication by. which the Court. directs 
the award to be filed is in the form of an 
iert ër Tromm which only one appeal is allow- 
ed under, sectiori 104 (I) (f) and section ro 

2) dt. is ‘also; true that, upon the order 
being made, the Court is to pronounce 
judgment according to the award ard that 
froin thé decree which follows no appeal 
is to lie "except in so far as the decree is in 
excess of or not in acgordance with the 
award.” Clearly, the decree is in the nature 
of a consent decree. But inasmuch zs the 

order, under which tlie award is filed" is 
made upon notice to the parties to the ar- 
bitration and it is open to any party object- 
ingto the award being filed to prove any of the 
grounds mentioned or referred to in parz- 
graphs I4 and rs, it seems to me clear that 
under section 11 the bar of res judicata applies 
to the matters which thus come to te 


- directly and substantially in issue between. 


the parties and that the issues so arising 
cannot again be raised in a subsequent 


* (1)25C. D 2 C. W.N, 529; 13 Ind. "Dec, 
> {47 S.) 494 (F. B 
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: suit, Beca assuming that the eunt which 
made the order was a Court competent 
. to try such subsequent suit. 


Under ex- 
planation II of section II, competency is 
to be determined irrespective of any provi- 
sion as to a right of appeal. 

In the present case it is clear that 
the suit re-opens questions which were 
fully.dealt with in the order under which 
the award was filed. It may also be ob- 
served that no appeal was preferred from 
that order. It is sufficient to say that the 
whole matter was decided by a Court of 
competent jurisdiction in a former suit. I 
concur in dismissing the appeal with costs. 

B. N. 

= Appeal dismissed, 





LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 2992 OF I9I7. 
i July 14, 1922. 
Present: —Mr. Justice Scott-Smith and 
Mr. Justice Brasher. 
TULSI RAM AND OTHERS—DEFENDANTS ` 
—APPELLANTS 
VErSUS 
KANSHI RAM AND OTHERS—PLAINTIFFS 
—RESPONDENTS. 
Mortgage— Redemption swit—Post diem interest 


— Charge, creation of. 

Wher there is no stipulationin a mortgage-deed 
that ante diem interest is to form a charge on the 
mortgaged property, the mortgagee is not entitled 
in a redemption suit, to claim post diem interest, 
by way of damages as a charge upon the property, e 


Second appeal from the decision of the 
District Judge, Fetozepore, dated the oth 
July 1917, varying that of the Additional 
Sub-Judge, Fetozepore, dated .the 18th 
April 1917. 

Mr. Jagan Nath, fot the Appellants. 

Mr. Ganpat Raz, for the Respondents. 


JUDGMENT.—The plaintiffs sued for te- 
demption of three shops and a house situated 
in Ferozepore which were mortgaged on 
June .20th 1888. The mortgage was for 
Rs. 700. The mortgagee was to remain 
in possession, but since it was. consideted 
that the income derived from the property 
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would not secure an adequate 'setutn on 
the mortgage-money, the mortgagor under- 
took to pay interest at 10 annas per cent. 
per mensem. The deed further provided 
that the mortgage-money would be paid 
within two years; and that at the expiry ot 
that period, if the money was not so paid, 
the property would be considered sold for 
Rs. 700. The mortgagee, however, took no 
steps to foreclose the mortgage. 

The plaintiffs cleimed that they were 
entitled to redeem on paymmnnt cf Rs. 700. 
The defendants pleaded that they were 
entitled to Rs. z,481-8-0 as interest and 
Rs. 3,450 on account'of improvements, 
in addition to the principal sum. The Trial 
Court held that the defendants were entitled 
to Rs. 315 on accountof improvements but 
that they wefe not entitled to interest in 
tbis suit, since by the terms of the deed 
interest had not been made a charge upon 
the property mortgaged. Both parties 
appealed to the Disttict Judge, who upheld 
the decision «f the First Court. 

- The defendants have preferred a further 
appeal to this Court regarding the interest 
which has been disallowed. The learned 
District Judge held that the terms of the 
deed providing fot the sale of the property 
after the expiry of two years from the date 
of the mortage, on payment of the principal 
sum of Rs. 700 only, amounted to an agree- 
ment that the interest was not to be a charge 
on the property. Lala Jagan Nath, for 
the appellants, does not dispute the correct- 
ness of this interpretation; but he asks us 
. to hold that though interest up to the date 
fixed for redemption was not chargeable 
upon the property ost diem damages "hould, 
nevertheless, be charged on the mottgag- 
ed property. This is a novel proposition, 


and no authority has been cited in support" 


of it. If the mortgagees are entitled to 
post diem interest by way of damages, 
regarding which we express no opinion, 
itis quite cleat that they cannot claim this 
interest in a Tedemption suit as a charge 
upon the property when there is no stipu- 
lation that ante diem interest is to be so 
“charged. If they have any claim to this 
interest they: must enforce it by a separate 
suit. We accordingly see no. force in the 
appeal, which is dismissed with costs. 
Cross-objections have been: filed on 


behalf of the plaintiffs relating to their. 
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costs.in the First. Court. These, however. 
have not been pressed by Mr. Ganpat Rai, 
and we are unable fo see any feason. for ' 
interfering with the discreticn exercised 
in this metter. The cross-objections arte, 
therefore, dismissed. ° 

W. C. A. Appeal dismissed, 





MADRAS HIGH COURT, 
Civi. REVISION PETITION NO. 759 OF 1922. 

December 5, 1922. 

Present -—Mr. Justice Spencer and 
Mr, Justice Venkatasubba Rao. 

Rao BAHADUR KS VENKATARAMA 
A YYA'R—RESPONDENT—- PETITIONER 
versus 
JANAB V. HAMID SULTAN MARACAVAR 
SAHIB BAHADUR AND OTHERS— 

PETITIONERS— RESPONDENTS. 

Madras Local Boards Act (X I V of 1920), s. 10, 
App. D—Constitution of Taluk | Board — Full 
number of members not appointed—Election of 
President, validity of—Order of Sub- Judge— 
Revtston. 

Where under the rnles framed under the Madras 
Local Boards Act the Local Government nomi- 
nated only 19 out ofthe total required number of 
20 members for a newly constituted Taluk Board, 
and they elected the President: l 

Held, that the election of the President by the 
Board so constituted was not invalid merely be- 
cause the fuji number of twenty members had 
not been nominated at the time of the election. 

The constitution of a Taluk Board is created 
by the Local Boards Act and the Notifications 
thereunder and not by the actual appointmen 
of members. [p. 99», col. 2.] . e 

Sutton’s Hospital case, xo Coke's Rep. 1a at p. 
318; 77 E. R. 937, Lal Singh v. Ghansham Singh, 
9 A. 625; A. W. N. (1887) 1545 5 Ind. Dec. (x. s.) 
854, Sitharam Chetty v. Subramania Asyer, 32 
Ind, Cas. 211; 39 M. 700 at p. 705; 30 M. L. J. 293 
I9 M. L. T.25; 3L. W. 43, Raghunandan Rame- 
nuja Das v. Bibhuti Bhushan Mukherji, 12 Ind, 
Cas. 1471 39C. 304, relied on. 

Senthalva v. Manjanna Sketty, 7 Ind. Cas. 7543 
34 M. 1; 8 M. L. T. 213; (1910) M. W. N. 608; 20 
M. li. J: 814, dissented from. : l 
. The High Court has power to revise an order 
of a Sub-Judge on an Election Petition. presented: 
under Rules. in App. D, to the Madras Local 
Boards Act, if the Judge has acted with maferia.. 
irregularity or illegality. [p. 989, col. 1.] < 
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‘Ramaswamt Goundan v. Muthu Velappa Gouns 
dan, 71 Ind. Cas. 1039; 44 M. L. J. 1; 16 L. W. 848; 
(1923) M.W. N. 133; (1923) A. I. R. (M) 192, followed. 

Petition. under section 115 of Act V of 
I908 and section ro7 of the Government 
of India Act, praying the High Court to 
revise the order of the Court of the Subordi- 
nate Judge, Negapatam, in O. P. No. 53 

of 1924. | 

Mr. K. V.  Krishuaswamd Iyer (for 
Mr. T. M. Krishnaswamt Iyer), for the 
Petitioner.—By Notification issued under 
the New Local Boards Act XIV of 1920, 
the Negapatam Taluk Board was split 
into two taluks, Negapatam and Nannilam. 
The District Board, acting under section ro, 
fied the number of the Taluk Board of 
Negapatam to be 20; the members of the 
newly constituted Board have to be nominated 
by the Local Government.. Nineteen mem- 
bers were nominated ; and the 20th member 
was not nominated till after the election 
of the Chairman: the petitioner before your 
Lordships was elected Chairman at a duly 
convened meeting. This election has been 
set aside by the Sub-Judge who was moved 
by petition, on the ground that the Taluk 
Board had not been duly constituted and 
that the election was, therefore, void. The 
moment the Notification constituting a 
Taluk Board is made by virtue of the powers 
under the Act, the Taluk Board springs 
into legal existence. The creation of the 
Corporation is by the Act and Notification 
under it and it is well-settled law that the 
appointment of members thereto has nothing 
to do with its effective legal existence. 
Halsbury's Laws of England, Vol. 8 p. 313 
also Suiton's Hospital case (1) cited therein. 
See also Lal Singh v. Ghanshaen Singh (2). 

The learued Judge has entirely misapplied 
section 19 which merley fixes the strength 
of the Local “Board. 

It has also been held that the legal and 
effective constitution of a Carporation is 
not affected by the occurrence of vacancies 
in-the membezship. See Sitharam Chetty 
v. Subramania Aiyer (3), Raghunandan 
Ramanuja Das v. Bibhuti Bhushan Mukherji 
(4), dissenting from the contrary viefv in 

(x) 10 Coke's Rep.ra at p. 31a; 77 E. R. 937. 

(2) 9 A. 625; A. W. N. (1887) 154 +: sind, 
Dec. (N. S.) 854. . 

(3). 32 Ind. Cas. 211; 39 M. 700 at p. 705; 30 
M. L. 3.29; 10 M. L. T.25;3 L. W. 43. 

(4) 12 Ind. Cas. 147; 39 C. 304. 
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Santhaloa v. 


Manjanna Shetty (5). The 
order of the 


lower Court amounts to an 
error of law affecting jurisdiction and is 
also vitiated by material irregularity and 
illegality. See Civil Revision Petition Nos. 
341 and 342 of 1922; Ramaswamt Goundan 
v. Muthu Velappa Goundan (6). 

Dr. S. Swamtnadhan, for the Respondent, — 
It may be that once the Taluk Board comes 
into effective and legal existence, the occur- 
fence of stibsequent vacancies may not affect 
its legality. But under the rules, the Board 
does not come into existence at all until 
the full number of twenty members 
are nominated. Under section ro the Dis- 
trict Board fixes the number of members 
and until the requisite number are nominated 
there is no legallv constituted body. 

Assuming the Court has jurisdiction to 
go into the matter, which it has been held 
in two cases it has not, [see -Deivanayagam 
Pillai v. Diwan Mohideen Rowther (ol, 
it is submitted the error in the presant 
case is one on the construction of the sec- 
tion, and it is settled that a mere error of 
law without reference to jurisdiction is in- 
sufficient to justify interference in revision. 
The lower Court has rightly or wrongly 
found there has been a non-compliance 
and that is conclusive of the matter against 
the petitioner. 


JUDGMENT. 


Spencer, J.— This civil revision petition 
is connected with an order made by the 
Subordinate Judge of Negapatam in reference ` 
to an election to the Taluk Board of Nega- 
patam under the powers possessed by him 
as an enquiring authority under rules in 
Appendix D to the Madras Local Boards 

* Act. 

An objection has been taken that we have 
no power to revise the order of the Subordi- 
nate Judge, which by rule 12, clause 3 of the 
rules for the conduct of inquiries and the 
decision of disputes ‘relating to elections is 
declared to be final, after he has decided 
whether an election is void for non-compli ance 


é H 
(5) 7 Ind.Cas. 7541 34 M. 1; BM.L.T. 2233 
(1910) M, W. N. 608; 20 M. L. J. 814. 
(6) 71 Ind. Cas. 1039; 44 M. L. J. 1; 46 L. W. 
848; (1923) M. W. N 133; (1923) A. I. R. (M) 192. 
7) 70 Ind. Cas: 780; 16 L. W. 827; (1922) M. 
W. N. 918 44M. L. J. 39; (1923) LR (M) 169 
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with the provisiohs of the Act or the rules 
made thereunder. This question has been 
‘tly considered by a Bench of this Court, 
in which my leagned brother was one of 
the Tudges, when it was decided that the 
High Court could revise an order of a Sub- 
ordinate Judge on an Election Petition, 
if he had acted with material irregularity 
or illegality. [Sce Ramaswami Goundan v. 
Muthu Velappa Goundan (6). Y agree with 
that decision, in preference to the decision of 


Devadoss, J., sitting as a Single Judge in . 


Deivanayagam Pillai v. Diwan Mohideen 
Rowther Zoch, and I do not think that anything 
-useful can be added to the reasons given 
therein, 

As to the merits of this petition, it appears 
that, originally, there was one Taluk Board 
at  Negapatam, which comprised the 
revenue taluks of Negapatam and Nannilam. 
When the revised Local Boards Act of 1920 
came into force, the Government decided 
to bifurcate the existing Taluk Board and to 
provide a Taluk Board for each revenue 
taluk under section 6 of the Act, which 
requires that there shall be a Taluk Board 
constituted for each taluk, the Government 
having the power under section 4 to declate 
by Notifieation any part of a District to 
be a ?aluk. In order to effect this bifur- 
cation, the necessary Notifications were 
published in the Fort St. George Gazette 
In the Gazette of the 3rd January 1922, the 
Government fixed under rule gof Schedule 
X of the Act the Ist April 1922, as the date 
fot the fitst reconstituted Taluk Boards in 
the Tanjore District te come inta existence, 
tule g of Schedule X requires that the 
date fixed by Notification should be not 
later than one year from the commencement 
of the Act. The Act came into force on 
the 4th January 1021 and the date fixed 
for the Taluk Board coming into existence 
was the 1st April 1922. Thus, this Notifica- 
tion was quite in order. 

Next, by Notification, No. 58r, published 
in the Fort St. George Gazette of the 15th 
August 1922, the Government acting under 
the powers already referred to, of declating 
by Notification any part of a District to be a 
iabuk and cancelling Nofifications previously 
issued, notified that the Notification consti- 
tuting the existing Local Fund Taluk should 
be'cancelled with effect ftom the 15th of 
August:and that from thas date the talsks 
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of Negapatam and Nannilam should be 
taluks for the purpose of the Act, and that | 
the properties vested in the old Taluk  : 
Board of Negapatam, should vest in the 
new Taluk Boards of ?egapatam and Nan- 
nilam, so far as they were situate within 
their Tespective jurisdictions. 

Under section ro of Act XIV of 1920 
the District Board is empowered to fix 
the total number óf the members of the 
Taluk Boards within its jusisdiction subject 
to the maximum of 24 and the minimum 
of 12 laid down 1n section 7. In the présent 
case, the District Boatd of Tanjore resolved 
that the number of members of the Negapa- 
tam Taluk Board should be twenty. Under 
the extraordinary powers vested in Góverrn 
ment by section 249 of appointing ali the 
members of the new Taluk Boards -for a 
period not exceeding one year from their 
constitution, the Government by Notifi- 
cation No. 577, of the 15th August 1922, : 
appeinted 19 gentlemen to be members of 
the Taluk Board of Negapatam. ON. B.—A. 
twentieth member was not appointed till 
21st November 1922 see Fort St. George 
Gazette, No. 47, dated 21st January 1922).. 
As soon as the Notification of the rsth of 
August No. 581, was published, a meeting 
was fixed for electing a President of the 
new Taluk Board on the 21st August 1922 
and the petitioner in this Court was elected. 
It is his election that the Subordinate Judge 
has held to be invalid for the reason that 
there were only nineteen members in the 
re-constituted Taluk Board of Nagapatam 
at the time of the election. 

The Subordinate Judge has expressed an 
opinion that there was no legally re-con- 
stituted Taluk, Board in existence on the 
date of the election. His Teasons for coming ` 
to this extraordinary conclusion are rather, 
difficult to undetstand. He seems to think 
that because, under section 10 of Act XIV 
of 1920 the District Board should declate 
what should be the total number of members 
of a Taluk Board, it is sine qua nos ior the 
effective constitution of the Board that the 
full number should be appointed ar elected. 
He peints out that ‘the total number? 
does not mean “the maximum number,"i 
aud that the words are, ‘‘ what shall be 
the total number, " not *' what may be the 
total number. " One short answer to this 
argument would be to observe that “the 
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total number” doesnot mean “ the minimum 
number." Tf his opinion is, incompetent to 
do business so long 3s there is a vacancy 
amóng its members, I can only say that 
be has given no feason fot his supposition. 
He seems to think that it is the appointment 
of members that constitutes the Board 
and to forget that its constitution is created 
by thé Act and the Notifications. Rule 6 
of Schedule II states that ‘‘ no business shall 
be transacted at a meeting of andy Local 
Board unless there be present at least one- 
third of the number of members then on 
the Local Board. " This shows that the 
eventuality occurring at some time of 
another of all the seats not being filled is 
contemplated by the Act. Dr. Swaminadhan 
for the respondents was not prepared to 
argue that the act of a Taluk Board would 
© be illegal, if a vacancy, occutting after its 
formation, remained, unfilled ; but, he con- 
tended that evety seat should be filled at the 
first constitution of the Board in order t: 
make it a legally constituted b6dy. Even 
this theory is not maintainable. Halsbuty 
in his Laws of England, Volume VIII at 
page 313 says: “A Corporation may 
exist by Common Law, by Royal Charter, 
-by authority of Parliament, or prescription, 
or, by custom, and not otherwise, 705". 
“A Corporation is not invalid mnierely 


because at the moment of its creation it - 


does not in fact exist, so long as 1t 1s capable 
pf coming into existence.” “Where the 
Corporation consists of a head and members 
they may be appointed aftet:the foundation. 
708." So,inthe case of Sutton Hospital (x), 
it was- made clear that:a Corporation is 
created -by Letters. Patent ` immediately 
upon the issue of the Létjers Patent. It 
-is then a Corporation 1n abstract and be- 
‘comes a Corporation in conctete when the 
“master igs n&med. In Lal Singh v. Ghansham 
"Singh (2) the instance 1s cited of the Calcutta 
High Courtin whichaLettets Patent ordained 
,that 1t. should consist of a Chief Justice and 
.13 Judges, butionly a Chief Justice and 12 
Judges were appointed. . The atgument that 
the Court was not properly constituted 
"untila r3th Judge was appointed was proved 
ato- be. unsound and ridiculous. (See the 
judgment . of Mr Justice Brodhurst at 
. pages 633 to 635). Im Santhalva v. Manjanna 
Shelly (5) it was held by Abdur Rahim, J., 
tuat a Committee. appointed under Act XX 
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of 1863 could not exefrcisé its powers unless 
the original number of members continued 
to belong to it. 'This view was disctedited 
in Ssharam Chetty v. Sujvamania Ayer (3) 
and in Raghunandan Ramanuja Das v. 
Bibhuti Bhushan M ukherqt (4), where it 
was held tbat the powers of a Committee 
were not suspended by the occurrence 
of a vacancy among themselves. 

As it is, the Charter Act and the Lettegs 
Patent that constitute a High Court and 
not the appointment of the Judges who 
compose the Court, so it is the Local Boards 
Actandthe Notifications of Government that 
constitute a Taluk Board andnot the appoint- 
ment of members. ‘This is the point which 
the Subordinate Judge has failed to ap- 
preciate with the consequence that he has 
fallen into the etror of supposng that 
there was never any I:gally constituted 
Taluk Board of Negapatam under the 
new Act. His decision upon this point 
must be overruled and he will be directed 
to take the petition again on his file and to 
dispose of other objections to the election 
Ieferred to in paragraph 8 of his order, 
and to make the necessary declaration and 
order under rule 12 of Appendix D to the 
‘Act. Costs in this Court to abide' and 
follow the result. Vakil’s fees in this Court 
rate fixed at 100-Tupees.. 

Venkatasubba Rao, J.—I ágtee. 

N.N. V. 

Petition vnda E 


"CALCUTTA HIGH COURT. 

LETTERS Patent ÁPEAI, NO. 8 OF 1921. 

February 23, 1922. 
Present -—Justice Sir Asutosh Mookerjee; 
Kn, and Mr. Justice Cuming. 
DWIJENDRA MOHAN SARMA— "` 
PLAINTIFI—APPELLANYT 
VEYSUS 

MONORAMA DASI—DEFENDAN’ No. I 

AND OTHERS— Pro forma DEFENDANTS e . 

| RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), 
$5. 29, 30—Civil Procedure Code - „(4c eX 1 
of 1882), s. 305— Alienation of infant’ 5 property by 
certificated guardian SE permission: of ECourt 


Vol. EXX] 
DWIJENDRA MOHAN t. MONORAMA DASI. 


~~ Alienation confirmed by Execution Court—~Defect, 
if cuved—Equitable remedy. 

The scope of an enquiry under section 29 
of the Guardians and Watds Act is entirely dis- 
tinct from the scope of an enquiry under section 
305 of the Civil Procedure Code of 1882. "When 
an application is made under section 29 of the 
Guardians and Wards Act to a District Judge 
to sanction a proposed alienation, the matter to 
be considered is the benefit of the infant. When 
an application is mdde to an Execution Court to 
sanction an intended transfer under section 305 
of the Code of 1882 the matter for enquiry is the 
protection of the execution creditor. Compliance 
with the provisions of section 305 of the Civil Pro- 
cedure Code should not consequently render un- 
necessary the fulfilment of the requirements o 
section 29 of the Guardians and Wards Act, in a 
case which falls within the scope of both these 
provisions of the law. [p- 993, cols, x &2.] 

Barkat v. Jamila, 44 Ind. Cas. 554; 6x P. W. 
R. 1918, referred to. 

Abdur Rashid v. Sheikh Khandkar, 68 Ind. Cas. 
997; 35 C. L. J. 206 and Nakymo Dewani v. 
Jevang Dewan, 37 Ind. Cas, 971; 44 C. 829, dis- 
tinguished. 

A private alienation of an infant’s property 

though confirmed by an Execution Court under 
Section 305 of the Civil Procedure Code of 1882, 
is not validated if such alienation is made by a 
certificated guardian and the transaction is not 
confirmed by the Court which appointed the 
guardian. [p. 993, col. 1.] 


. Where the person affected bysucha transaction 
seeks to avoid its consequence, he is in the position 
of a person who seeks equity and must do equity, 
Thus not only can he not ignore the transaction 
but he must offer to re-imburse the prior trans- 
feree whose money has benefited the infant. 
{p. 994, COL 1.] 

Mansaram Das v. Ahamad Hosain, 37 Ind. Cas. 
380; 21 C.W.N.63, Hem Chandrav. Lalit Mohan 
Kay, 14 Ind. Cas. 515; 16 C. L. J. 537; 16 C. W. 
N. 715 and Eastern Morigage and Agency Co., 
Lid. v. Rebatt Kumar, 3 C. L. J. 260, referred 
to. 

. Nothing can be more unjust than to permit 
a person to sell a tract of land and take the pur- 
chase-money, and then because the sale happens 
ío be iníormal and void, to allow him to 
recover back the land and keep the money; 
any Code oi Law which would tolerate this is liable 
to the reproach of being a very imperfect or a 
very inequitable one. [p. 994, col. 1.] 


Letters Patent Appeal against a decree of 
Justice Sir Syed Shamsul Huda, Kt., dated 
the 22nd of December 1920, in Appeal 
from Appellate Decree No. 1643 of 1919. 

Babu Srojolat Chakravarti, (with him 
Babu Hemendra Kumar Das) ior the 
Appellant submitted that Mr. Justice 
Huda was wrong in holding that the sanc-. 
tion of the Court obtained under section 
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he 


305 of the Code of Civil Procedure, 1882, 
did away with the necessity of complying 
with the -provisions af section 29 of the 
Guardians and Wards Act. Dattaram "y. 
Gangaram (1) and Sarju v. District Judge of 
Benares (2) are clear authorities in support 
of my contention. Huda, J., was also 
wrong to hold that I could not avoid the 


earlier sale, inasmuch as the. pr8perty 
belonged to the minor and mot to the 
guardian. e 


Babu Birendra Chandra Das, for the Re- 
spondent.—There is a recital in my kotala 
that ‘permission was given to the transfer 
effected by it. The recital is prima 
facie evidence of the permission. 

On the question whether sanction under 
sction 29 of the Guardians and Wards Act 
was necessary, refers to Barkat v. Jamila (3), 
Abdur Rashid v. Sheikh Khandkar (4) and 
Nakymo Dewani vw. Jerang Dewan (5), 
in which in more or less analogous circum- 
stanées it was held that sanction undet 
s:ction 29 could be dispensed with. Here 
sanction of the Court under section 305 
of the Civil Procedure Code, 1882, was ob- 
taired to the transfer to my client. Reads 


‘section 305-—the Court may grant permis- 


sion to mortgage or sell a part where it 
thinks that by that mean, the rest of the 
attached properties can be saved. Here 
by selling this property the guardian saved 
the other properties. Section 29 is for the 
benefit of the minor. Section 305, Civil 
Procedure Code, has in effect also safe- 
guarded the interests of the minor who was 
the judgment-debtor. I rely strongly on 
the case of Abdur Rashid v. Sheikh Khand- 
kar (4) In Dattaram v. Gangaram (x) 
merely the wordéng of section 29 is consider- 
ed. Sarju v. District Judge of Benares (2) is 
*listinguishable on the facts. Also, I rley, 
on Biku Halwai v. Mohesh Halwai (6) as 
supporting the propogition that. where there 
is provision in some other law for safe- 
guarding the interest of the minor no sanc- 
tion tinder section 29 is necessary. 

(1) 23 B. 2874 12 Ind. Dec. (N. 8.) 191. 

A 2 Ind. Cas. 356; 31 A. 378; 6 A.L. J. 40I ° 

` (3) 44 Ind, Cas. 554; 61 P. W. R. r98 > 

4) , 68 Ind. Cas. 997; 35 C. L. J. 206. 
(ei 81 Ind. Cas. 971; 44 C. 829. ^ >, 

(6) €. h. J 1266. uw: uw 
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Next, a sale made ‘without the sanction 
required under section 29 is not void but 
only voidable: reads section 30 of the Guard- 
ians and Wards Act. The sale can be avoided 
by “any other person affected thereby,” 
e.g., by the wardeor his assignee or some 
other guardian. It cannot be avoided by 
the guardian who made the transfer. Trevel- 
Iyan on Minors, 5th Edition, page 146. 
The plaintiff does not claim under the. 
minor. I subiit the sale cannot be set 
aside at his instance, as he is the transferee 
of the guardian who could not set aside the 
sale. 

Permission of the Court to the second 
transfer was obtained by a fraud upon 
the Court, and I submit the second transfer, 
therefore, is void. 

Lastly, if the sale is to be avoided, restora- 
tion must be made to me of the consider- 
ation paid by me which undoubtedly benefit- 
ed the estate of the minor. Mansaram 
Das v. Ahamad Hosain (7), Hem Chandra 
v. Lalit Mohan Kar (8) and Eastern Mortgage 
and Agency Co., Lid. v. Rebati Kumar 
(9). The plaintiff did not ask for setting 
aside the sale on such a condition, he can- 
not be permitted to make the prayer now. 

Babu Brojolal Chakravarit in reply.— 
The purchaser has not to go beyond sanction, 
Gangapershad Sahu v. Maharani Bibi (10). 

As regards my locus standt my friend 
forgets that the property is the property 
of the minor and not of the guardian. 

In Abdur Rashid v. Sheikh. Khandkar (4) 
and Biku Halwai v. Mohesh Halwat (6) 
permission of the Court had to be given 
to the compromise on the ground that it 
was for the benefit of the minor, and so. 
those cases are distinguishable. In Mansa- 
ram Das v. Ahamad Hosain (7) money had 
been paid, end it was held that in any case 
that ought to be re-paid. 

JUDGMENT.—This is an appeai under 
clause 15 of the Letters Patent from the 
judgment of Mr. Justice Huda in a suit 
for recovery of possession of an one*third 





3. 


37 Ind. Cas. 380; 21 C. W. N. 6 
14 L- J. 537; 166. 


d .Ind, Cas. 5315; 16 C. 
NJEH. ‘ l 
(9) 3C. L. J. 260.. AA 

10) 116. 379; 12 IJA. 47; 4 Sar. P. C. T. 621; 
o Ka Jur.153; 5 Ind. Dec. (N. 8.) 1012 (P. CH, 
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share of a homestead upon dec'aration 
of title and for incidental reliefs. The 
Court of first instance dismissed the suit. 
Upon appeal, the Subbrdiuste Judge re- 
versed that decision. On second appeal to 
this Court, Mr. Justice Huda has set., 
aside the decree of the Subordinate Judge 
and restored that of the primary Court. 

The disputed property belonged to an 
infant, Kandrapa Kumar Sen, whose father, 
Kamini Kumar Sen, was appointed as 
guardian of his property by the District 
Judge. The root of the title of the plaintiff 
is a conveyance executed by the guardian 
on the r4th January 1906 with the sanction 
of the District Judge and registered three 
days later. The foundation of the title 
of the contesting defendant is a prior con- 
veyance executed by the guardian on the 
4th April i905 and registered six days 
later. This conveyance, like the one pre- 
viously mentioned, recites that “it has been 
exeucted with the sanction of the District 
Judge.” The defendants, however, failed 
to satisfy the Courts below that the assertion 
made by the executant of their conveyance 
was well-founded on fact, for whereas the. 
tecord shows that the transaction of the 
14th January 1906 was sanctioned by the. 
District Judge, no order has been traced 
in favour of the transaction of the 4th April’ 
I905. The case has, consequently, been 
tried on the hypothesis that the conveyance 
set up by the defendant, though ‘prior 
in point of time, was executed without the, 
sanction ofthe District Judge, while the 
conveyance set up by the plaintiff, though 
subsequent in point of time, was executed . 
with the sanction of the District Judge. 
In these circumstances, the question arose 
whether the plaintiff is entitled to treat the 
defendants as persons without title and to 
obtain relief on that basis. 

Section 29 of the Guardians and Wards 
Act, 1890, provides that a guardian of the 
property of awardshallnot, without the 
previous permission of fhe Court, mortgage, 
charge or transfer by sale, gift, exchange: 
or otherwise, any part of the immoveable 
property of his ward. Section 30 thes: 
ordains that the dispósal of the immoveable 
property. by a guardiam ín contravention 
of either of the two last foregoing sections, ` 
is voidable at the instance of any other" 
person affected thereby. It ‘cannot con-: 
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sequently be maintained that the conveyance 
which ig the foundation of the title of the 
defendants is not Ifable to be impeached. 
The defendants have appreciated this danger 
and have relied upon a circumstance ex- 
raneous to the provisions of the Guardians 
and Wards Act, 


.I€ appears that at the time when the 
transfer in favour.of the defendants was 
made, the property was under attachment 
in execution of a decree for money held by 
a creditor of the infant. The transfer could 
consequently be effected, only with the 
sanction of the Execution Court obtained 
in the manner prescribed in section 305 
of the Code of Civil Procedure, 1882, which 
has since been re-placed by O. XXI, r. 83 
of the Code of 1908. "The Court below has 
held that there wes substential compliance 
with the provisions of section 305 and weshall 
assume without discussion that this view 
is well-founded. This consequently raises 
thé question, whether compliance with the 
provisions of section 305 cures the defect 
which attaches to a transection .effected 
in violation of the provisions of section 29 
of ‘the Guardians and Wards Act. The 
‘decisions in Datiaram v. Gangaram (1) and 
Sarju v. District Judge of Benares (2) point 
to the conclusion that the answer should be 
in the negative. These cases are authorities 
forthe proposition that a private alienation, 
though confirmed by the Execution Court 
under section 305 of the Code of 1882, 
is not validated, if such alienation is made 
by a certificated guardian’ and the transac- 
tion 1s not confirmed by the Court which 
appointed the guardian. We are of opinion 
that this conclusion is sound on principle. 

The scope of an enquiry under section 29 
of the Guardians and Wards Act is. entirely 
distinct from the scope of an enquiry under 
section 305 of the Civil Procedure Code of 
1882. When an application is made under 
section 29 of the Guardians and Wards 
Act to a District Judge to sanction a pro- 
‘posed alienation, the matter to be considered 
is the benefit of the infant. When an 
application is made to an Execution Court 
to sanction an intended transfer -under 
section 305 of the Code of 1882 the matter 
for enquiry 1s the protection of the execution 
creditor. Compliance with the provisions 
of section 305 of the Civil Procedure Code 
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should not consequently render unnecessary 
the fulfilment of the requirements of sectien 
29 of the Guardians and.Wards Act, in a 
case which fells within the scope of both 
these provisions of the law. ‘This view is 
not opposed to the decisions in Barkat v. 
Jamila (3), Abdur Rashid v. Sheikh Khaudkar 
(4) and Nakymo Deway: v. Jerang Dewan (5). 
In the first of these cases, the transfer was 
effected, not by a certificated guardian but 
by a guardian ad litem appointed for the 
purpose of a suit aud the Punjab Chief 
Court held that section 29 of the Guardians 
aud Wards Act could not by its very terms 
be applied to such a contingency. In the 
second case, the question was considered ` 
whether O. XXXII, r. 7 of the Code of 1908 
rendered unnecessary compliance with the 
requirements of section 29 of the Guardians 
and Wards Act. The answer was given 
in the affirmative. ‘This view may perhaps 
be justifiedeon the hypotliesis that the 
objects of these provisions of the law are 
identical, namely, the protection of the 
infant concerned. On this ground alone, 
the decision is distinguishable and we need 
not express an opinion as to its soundness. ' 
In the third case, the question was raised 
whether the fact that a compromise had 
been sanctioned by the Court of Wards 
rendered needless a compliance with the 
provisions of O. XXXII, r. 7 of the Civil 


Procedure Code, and the answer was given 


in the affirmative. There is no real analogy 
between the provision of the Court of Wards 
Act and the Guardians and Wards Act. 
Finally, our attention has-been drawn 
to the decision in Biku Halwai v. Mohesh 
Halwai (6) which deals with the question 
of.the power of a certificated guardian 
te compromise a suit without the sanction 
of the District Judge. This is plaiuly of 
no assistance to the respondent. We con- 
sequently hold*that the position of the 
defendant must be adjudged on the assump- 
tion thit the conveyance which is the root 
of his title did not comply with the require- 
ments of section 29. It was assumed.in the 
Courts below that & transaction of this 
description might be ignored by the party 
prejudicially affected thereby and that 
the guardian who had executed: the convey- 
ance of the 4th April 1905 might indicate 
his repudiation of the transaction by exe 
cution of the conveyance of the 14th January 


Al 


INDIAN CASES, 


[1923 


SINGARAVBLU MUDALIAR 7. CHOKKA MUDALIAR; 


I906. In our opinion, this position is mani- 
festly untenable. ° ; 

Section 30 of the Guardians and Wards 
Act mikes the transaction voidable, that is, 
liable to be avoided in a "proper pro- 
ceeding. Consequently, when the person 
affected by such a transaction seeks to. 
avoid its consequence, he is in the position 
of a person who seeks equity and must 
do equity. Thus, not only can he not 
irgore the transaction. but he must offer 
tə re-imburse the prior transferee whose 
money has benefited the infant. Insupport 
of this proposition reference may be made 
t» the decisions in Eastern Morigage and 
Agency Co., Lid. v. Rebati Kumar (9), 
Hem, Chandra v. Lalit Mohan Kar (8) and 
Mansaram Das v. Ahamad Hosatn (7). 
As was observed in the first of these cases, 
nothing.can be more unjust than to permit 
a person to sell a tract of land and take the 
purchase-money, and then, because the sale 
happens to be informal and void, to allow 
him or, which,is the same thing, the person 
on. whose behalf he aets, to recover back 
the land aud keep the money; any Code 
‘of Law which would tolerate this would 
seem. to be liablesto the reproach of being 
a very imperfect or a very inequitable one. 
The plaintiff in this litigation has ignored 
this view and has entirely misconceived 
his remedy. He has never offered to re- 
imburse the defendant ; for there is no 
question that the transfer in favour of the 
defendant must have been for the benefit 


of the infant whose, property was under. 


attachment at the time. We have considered 
whether the plaintiff may at this. stage 
legitimately. expect an opportunity to set 
matters right and we have arrived at the 
conclusiog that the answer should. be ein 
the negative; as he should not be permitted 
to change the whole aspect of the case. 
We consequently affirm the decree of 
dismissal made by Mr. ‘Justice Huda, but 
not on-the grounds stated in his jutigment 
and dismiss the appeal with costs. 


| B. N. Appeal dismissed. 
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MADRAS HIGH COURE. 

SECOND CIVIL APPEAL NO. 1164 OX 1021. 

April 24, 1922. ` 
Preseni;—Mr. Justice Spencer and 
Justice Venkatasubba Rao. 
SINGARAVELU MUDALIAR—DE- 
FENDANT NO. I—-APPELLANT 
UVETSTS 
CHOKKA MUDALIAR alias CHOKKA- 
LINGA MUDALIAR—PLAINTIFF— ` 
RESPONDENT. 

Adverse possession—Decree negativing defendant's - 
title to property in his possession— Adverse . 
possession, if interrupted. 

The decree of a Court declaring that the de- 
fendant has no legal title to the properties in his 
possession does not by itself operate to prevent 
his possession from continuing to be adverse so 
long as actual possession remains undisturbed. 
. Ragunathaihachariay wv.  Tiruvengada Rama- 
nujachariay, 8 Ind. Cas, 883; 9 M. L. T. 17r, 
Puthia Valappil Ayissa v. Lakshmana Prabhu, 
9 Ind. Cas. 795; 9 M. L. T. 420; (1911) 1 MW. N. 
207, Viyapuri v. Sonamma Bat Amman, 31 
Ind. Cas, 412; 29 M. L. J. 6451 2 L. W. 1080; 18 
M. L. T. 436; (1915) M. W. N. 927; 39 M. 811 


(F. B.), followed. ; 
Abdul Ajiz, 58 ‘Ind. Cas. . 


Mr. 


Akbarali v. 
96; 44 B. 934; 22 Bom. L. R. 916, dissented 
from. SEP 

Second appeal against a decree and 
judgment of the Court of the Additional 
Subordinate Judge, Tanjore, in Appeal Suit ` 
No. 2 of 1921 (Appeal Suit No. QIX of 1919 | 
on the file of the District Court of Tanjore), ` 
preferred against a decree of the Court of 
the Additional District Munsif, Tiruvalur, 
in Original Suit No. 226 of 1917. 


. Mr. K. Rajah Aiyar, for the Appellant. 
Mr. N. Muthusami, Aiyar, for. ‘tke 
Respondent. . ; TY 
JUDGMENT. E 
Spencer, J.—I agree with the judgment 
which my learned brother is about to de- 
liver. The question whether possession .1n 
any particular case is adverse is a question 
of fact. A judgment in.a. prior suit.may 
operate ;as res. judicata. in a subsequent 
suit between .the same parties or. their 
representatives-in-interest if it decides S 
what was the character of the possession 
of any person who was a party to that. suit, 
e.g., whither it was adverse or permissive 
possession or whetherit was then separate 
orjoint possession. But I am, with due 
respect, quite unable to understand how 
thejudgment of a Court declaring that ong 
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of the parties has no,legal title to the prop- 
erties in suit can have the effect of causing 
his possession to cease te be adverse to the 
opposite party from the moment of its 
prcnouncement so long as possession Te- 
mains undisturbed. Suchajudgment would 
rather appear to emphasise the adverseness 
bf the possession of the trespasser es against 
the true owner. It cannot benefit the true 
owner who omits for some reason or other 
to take steps to eject the trespasser bef: re 
the latter completes the pericd of pc ssession 
required for the establishment of a pres- 
Criptive title. The judgment relied upon 
in this case, Original Suit No. 15x of 1912, 
,Was a judgment in a suit bronght by the 
present defendant. It decided a question 
of title without declaring the character 
‘of his possession. Asin the result the suit 
‘was dismissed, the present plaintift could not 
mike use of it for ejecting the present 
defendant in execution of that decree. 
H: waited too long to institute this suit 
‘with the consequence that when he came 
to a Court as a plaintiff he found himself 
barred by the Statute of Lim tations. 
‘We must follow the decisions of this Court 
in preference to that in Akbarali 
v. Abdul Ans (1). The Article governing 
lim tation in this s:nt was rightly taken to 
bs Art. 124: Vide Patiaikara Manakkal 
Kuppen v. Choorakkapatts Munde Kottil (2). 
' The appeal is allowed w th costs of appel- 
lant here and in the lower Appellate Court 
to be paid by plaintiff, and the decree of 
the District Munsif dismssing the suit 
with costs will be restored. 

» Venkatasubba Rao, J.—The dispute re- 
lates to a charity known as  Abiramen 
Thiruvasel Choultry. The plaintiff (re- 
spondent before us) brought the suit for 
recovery of possession of a Choultry building 
belonging to the seid charity alleging 
that he was the trustee thereof. 'The first 
defendant resisted the suit on the ground 
that the pleintiff was not the trustee and 
the right, if any, which the plaintiff possess- 
ed toe’ the trusteeship became barred by 
limitation. The first issue framed is, ‘‘ whe- 
ther the pleintift is the trustee of the ‘suit 
charity,” and the second ''whether the 





: (x) 58 Ind. Cas. 96; 44 B. 934; 22 Bom. L. 
R. 916 


. 916. 
(2) x4 Ind. Cas. 168; (1912) M. W. N. 445 


fx M, Ie T. 355: 37 M. 373. 


plaintiff's claim to the trusteeship is time- 
barred." 

The institution is thus described by the 
Subordinate Judge ‘‘the plaint Thiruvassal 
is a small building at Sikkal, near Nega- 
patam, where Paradesees take rest. The 
origin of Thiruvassal is not known. The 
trust owns the Choultry and a few house 
sites. It has only an income of about Rs. Io 
or II per annum. ”’ 


The history of this instituttion, so far as 
it is relevent to the facts of this case, may 
be briefly set forth. One Mangam Paradasi 
was managing the Choultry. During his 
time a stranger Katthan Paradesi was 
living with himinthe Choultry, Some time 
after Mangeam’s death about 1898 disputis 
arose between the plaintiff who is Mangam's 
first coysin and the first defendant who is 
Mangam's sister’s son. The fist defendant 
was not at first serious in regard to denying 
the plaintif's title for when he received 
information about Maneam's death the 
first defendant auhtorised Kathan to act 
under the plaintiff. So Kathan obtained 
registered lease-deeds in the name of the 
plaintif from tenants occupying the house 
sites belonging to the trust. The first 
defendant soon after asserted that he was 
thetrustee, ousted Kathan from the Choultry 
in 19071 and himself took actual possession. 
Irom 1907 the plaintiff has been disputing 
the title of the first defendant to the trustee- 
ship of the charity. In 1901 the first 
defendant executed certain mortgaged 
deeds for loans borrowed for repairing 
the Choultry. The Creditor brought Original 
Suit No. 87 of 1907 on the file of the Negapa- 
tan? District Munsif’s Court agafhst the 
first defendant and others and on objection 
taken by some defendants the present 
p aintiff was elsé impleaded as the oth 
defendant. It wes found by the Court 
that though the present plaintiff had legal 
title to the trusteeship the first defendant 
was the de facto trustce or manager from 
rigor. Subsequently, several  rent-suits 
were filed by the first defendant against the 
tenants for the recovery of sents in respect 
of trust propestics. The finding in effect 
in those suits was thet the present plaintiff 
hes a better title to the offices of the trustee- 
ship; that the present first defendant was 
de facto trustee: from Igoz, and that the , 
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plaintiff's title was not barred by limitation 
as the first defendant had not acquired a 
valid title by adverse possession for the 
full period of twflve years. On this finding 
the suits for rent were dismissed. The 
Drep defendant thereupon filed Original 
Suit No. 151 of 1912 on the file of th: Nega- 
patam District Munsif’s Court for a declara- 
tion that he was the trustee. It was found 
that the present plaintiff. had the legal 
title and that the present first defendant 
had mere possession. In consequence of 
this finding, the suit was dismissed on 27th 
june 1913. The first defendant continued 
to remain in possession and the .plaintiff 
brought the present suit on 21st July 
I914. . l 

E a District Munsif fully discussed 
the evidence and recorded his findings on 
she two issues mentioned above that the 
plaintiff had the legal title» to the office 
of trustee; but that the first d.fendant 
had had tha effective control of the Choultry 
and its management in his own rights as 
trustee from the year rigor, and that the 
title of tha plaintiff was, therefore, barred 
under saction 124 of the. Limitation Act. 
‘Che-Subordinate Judge accepted the find- 
ings of ths District Munsif that the plaintiff 
is th: trustee and thatthe possassion of the 
jirst defendant was.adverse from Igor. 

From the wording of the issues framed 
and irom the discussion of the evidence 
it is abuadantiy clear that both the District 
Munsif and the Subordinate judge have 
applied their minds to the question of the 
trustecship of the suit charity end not 
merely to the right to the Choultry building 
which is only one item of the properties 
belongifg to the trust. The contention, 
- therefore, of the respondent, that the lower 
Court has not considered the applicability 
of Art. 124 is utterly untenable. The 
District Munsif expressly refers to that 
Article at the end of paragraph 7 of his 
judgment. 

The Subordinate Judg:, however, re- 
versed. the decision of th. Distric: Munsif, 
' and the gcouad'on waloh he set aside bat 
decision tavolves the determination of a 
qics-ion of som. importanee and interest. 
opinioa of tue, Subordinate Judge 
tne judgment in Oviginale Sut No. 151 
. of rg9r2, dated 27th Juae 1913; breaks the 
« continuity of the frst- defendant's adverse 
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possession; and for this proposition ke relies 


upon the authority of Akbarali Ve 
Abdul Ajis (x) The Subordinate Judge 
Says:— 


“Then the question, is whether, because. 
if the failure of the first defendant in 
getting a declaration in his favour as trustee- 
in Original Suit No. 15r of 1912 his ads 


verse possession ceased from the date of 


that decree (June 1913) and he cannot tack ` 
on his previous possession from Igor. to 
mature his title by adverse pcssession, 


"The decision ia Akbarali v. Abdul Ajig 


(1) clearly supports the E cone, 


tention.” 


He concludes :— "NP — 
“Following the gett in Akbarali 
v. Abdul Ajit (1) I find that first defendant 
caanot tack on the period of his possession 
prior to thu decision in E Suit No. B 
of 1912.’ 


I may at once state that this reasoning 
is unsound; for in his view the adverse 
possession of the first defendant ceased 
from the date of the dacree. The question 
of “tacking on” doss not aris» at all be- 
cause there are no two periods of adverse: 
possession referred to by the Subordinate 
Judg.. According to him the decree. in 
Original-Suit No. 15x of 1912 had the effect 
of preventing the Statute of Limitation 
from running and the Subordinate Judge 
was misled into using “the expression ‘tacks 
ing on’ by some observations which were 
made in Akbarali v. Abdul Ans (x). 
I shall presently refer to the cases that 
bear upon the subject but on principle 
it scems to me, with great respect that the 
decision on which reliance was , placed, 
by the iower Appellate Court is ‘wrong, 
Adverse possession is a question of fact 
and always implies that the. right to ims 
mediate possession subsists in the true 
owner and not in the person having adverse 
possession, An adjudication thatthe true 
owner had a good title to possession is 
eatirely consistent with the fact the actual 
possession is with another party who ousted 
the: true owner and has been holding 
possession as against the true owner 
oa his own behalf. I, therefore, fail to see 
how a decree which:negatived the first 
defendant’s right could possibly be regarded 
in thé nature of au. interruption of the 
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Continuity ‘of pessession. In Akbarali 
v. Abdul Ajiz (1) Macleod, C. J., assumes 

that when there is a decree of Court deciding 

that a certain party has no right, he must, 

if he wishes to acquire a good title by ad- 
‘verse possession, start afresh after the decree 
because his losing the suit puts an end to his 
‘previous adverse possession. ‘The learned 
Chief Justice basis this conclusicn upon the 
ground that it cannot be presumed that the 
pafty having adverse possession, intended 
the moment the decree was passed negativing 
his rights, to continue to hold adversely 
to the successful party end in effect in 
contempt o the decree aforesaid. The judg- 
ment prcceeds to say that it is quite possible 
that the party relying upon adverse posses- 


sion might, finding that the successful. 


party was reiriss in seeking to execute 
the decree, gather fresh courage and might, 
after a certein period had elapsed from the 
date of the decree, determine to set up again 
a title himself against the successful party 
in the suit. These, in short, are the grounds 
of the decision in Akbarali v. Abdul 
Ais (1). If the Court ccmcs to a conclusion 
that as a fact the adverse possession ceased 
and the party setting up adverse possession, 
on account of his respect for the decision, 
deternined not to hold the property ad- 
versely, there is then no continuity of 
adverse possession because the party 
deliberately ceased to hold the property ad- 
vetsely. But the decision of the Bombay 
High Court: appears to be based upon a 
presumption that the decree against the 
party in possession ipso facio determines 
adverse possession, The learned Chief 
Justice does not support his view by refer- 
ence to any authority, and with great 
e deference, Iam unable to follow the decision 
above referred to. 

With the exception of the case quoted; 
the authority seems to be entirely on the 
side of the appellant. 

In Shatkh Mukbool Ali v. Shaikh Wajed 
Hossein (3) Sir Richard Garth, C. J., end 
Birch, J., held that where a person was in 
actual possession of property from the 
tire when the deed conveyed it to him, 
the edecision which declared that deed 
to be fraudulent did not have the effect 
ot putting another claimant in possession. 
Garth, C. J. observed :— 

(3) 25 W. R. 249. 


“Whatever the decree might have been, 
the defendant's possession could not bé 
considered as having ceased in consequence 
of that decree, unless he were actually 
dispossesscd. The fact that there is a 
decree against him does not prevent the 
Statute of Limitation frem running.’ 

Ram Lal v. Masum Ali Khan (4) Ste 
supports the appellant’s contention. 

Babaji Akoba Kasar v. Dattu Laxman 
Kasar (s) has been relied upon by the 
plaintiff. It must te said that this is not a 
direct authority on the question in con- 
sideration. But the following observations 
of Batchelor, J., have some hearing: — 

In 1898 it was held that he was a member 
ot a joint family. But it was not decided 
that he was in possession of any part of 
the family proprety either directly or 
constructively; and at a given mome:t 
a Hindu may be a member of a joint family 
entitled on partition to his share and mey 
still be in process of being excluded to his 
knowledge. | That is what has happened 
here. Possession is a mere matter cf fact, 
and edverse possession, as ] understand 
it, means possession held by sone petson 
on his own behalf or on behalf of some 
person other than the true owner, the true 
owner having a tight to immediate posses- 
sion. To say, therefore, that in 1898, the 
plaintiff had a good title to possession is | 
perfectly consistent with saying that in 
fact possession was with the defendants 
who were ousting the plaintiff to his know- 
ledge iu spite of his title. die 

Ragunathathachariar v. Tiruvengada 
Ramanujachariar (6! deals with the ques- 
ticn of adverse possession under Art. 124. 
As in the case on hand, there also it was 
the ehect of a deelaratory decree that has 
to be.considered, and tbe learned Tudges 
ohserved :— 

“And no authority has been cited in 
support of the proposition that the passing 
of a declaratory decreeinfavour ofthe plaint- 
iff will stend in the way of the defendant 
in the suit acquiring the title tn the property 
by adverse possecsion, such possession hav- 
ing commenced before institution of the 
suit for title and continued afterwards for 
the period required by law.’ i i. 

(4) 25 A. 35; A. W. N. (1902) 175. . 

(5) 17 Ind. San 642; 37 B464; 14 PoTN L. 2; 

23. 
i 16) 8 Ind. Cas. 883; 9 M. L. T. 171. 


‘negatived the plaintiff's right. 
in dealing with this contention said that 


' Hans ge N Maulu (9) isa 
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There Ze ar observation in the judgment 
which may-be said to involve the inference: 
that the result will. be different if the 
‘decree were a decree for possession. But 
I do not think that there is any warrant 
for this d stinction. "This case is a direct 
‘authority agdinst,the respondent and has 
‘not been referred to.in the judgment of 
the lower Appellate Court. Thesame view 
was faken im Puthia Valappil Ayissa v. 
Lakshmana Prabhu (7); and the following 


‘observation is made-in the course of the 


judgment ;— 

‘*This Court has. more than once held 
that a decree in favour of a party 
with regard ` tc property does not by 
itself stop the running of limitation 
when the property continues to be in 
the possession of the defendant, It is, 
therefore, possible, that, though the 
former suit was not barred, when it was in- 
stituted, the present suit may be barred 
by limitation.” 

I may observe that no distinctfon is 
to be found in this-judgment between the 
declaratory "decree and the decree for 
possession. . 

In.ARbar v. Tabu (8) the Punjab Chief 
Court followed Puthia Valappil Ayissa 
v. Lakshmana Prabhu (7). The question 


‘arose in reference to.adverse possession 


of a co-sharér. It was found that the 


‘plaintiff was in. exclusive possession; that 


it was contended on-behalf of the opposite 
party that there was a breakin the adverse 
possession es a result cf the decree which 
Tae Ccurt 


a decree in faovur of the defendants “nut. 
accompanied. by any actual effective asser- 


‘tion of rights and taking of possession of 


LÉI 


those rights” was of no E to them. 
decision cf (he 
Lahore High Court, end though it is not 


quite in pointit is useful as conteining tte 


: Ceurt's approval of the passage in Akbar 


v. Tabu (8) where relying upon Puthia 
Valappil Aytssa'v. Lakshmana , Prabhu 
(7) the leafned Judges leid down the 


9 Iud. Cas. .79579 M. L. T. 420; (2912) 
We. N, 


* 6 22 Tad. KH 805; r05 P. L. R. 1014 s 
e KÉ Ind. Cas. 881. m | ^ 
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proposition that a. mete bringing of an; 
action and a judgment thereon not accom- 
panied by an entry does not break the 
continuity of adverse possession. , 

I have referred to the last two. cases 
because the view taken by the Madras 
High Court was accepted in them. 

Ihis propcsition set forth above may be 
inferred from the following passage,in the: 
judgment of Srinivasa Aiyengar, J., at 
page 657 * of Viyapuri v. Sonamma Hoi 
Ammani (xo) — 

“A simple suit 
the mortgagee's 


for declaration of 
tight when such a right 
is denied by the trespasser may pro-. 
bably be brought, but tnat is a 
proceeding which the mortgage: is ' not 


. bound to take, and a decree in such a suit: 


cannot save the tights of the mortgagee 
from becoming barred. if otherwise they 
would be. T 

Passages from certain other judgments of 
this Court have been relied on by the appel 
lant inordertoshowthetthe same inference. 
can be drawn from them. But I do not 
propose to refer to them as the.cases con- 
taining the said passages are not direct 
authcrities on the point and as, mcreover, 
in the cases that have been already 1eferred. 
to the question has been « nsidered ard. 
decided. 

Both ou principle and on authority, Iam: 
of opinton, that the first defendant is bound 
to succeed and. my judgmentis, therefore; 
for him, I would allow the appeal, set aside 
the decree of the lower Appellate Court ar. d 
dismiss the MM s stit for possession, 


V. N. Ve Appeal allowed, 


(10) 31 Ind. Cas. 412; 29 M. L. J. 645; 2 L. w. . 
1080; 18 M. L. T. 436; (1915) M. W. N..927: ro. 
M. 811 ir (F. D.) 
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CALCUTTA HIGH COURT. 
APPEAI, FROM APPELLATE DECREE 
No. 1545 OF 1920. 

e June 9, 1920. 
Present:— Justice Sir Asutosh Mookerjee,: 
KT., and Mr. Justice Chotzner. 

e PURNA CHANDRADAS AND ANOTHER 
—PLAINTIFFS—— ÁPPELLANTS 
'  VEYSMUS 
JALI MUHAMMA D—DEFENDANT— 
RESPONDENT. 

„Bengal Tenancy Act (VIII of 1885), s. 49 
— Notice to quit, requisites of— Receipt of rent— 
Watver—Landlord and tenant—Raiyat, stalus of, 
whether altered by clause permitting recovery of 
vent by summary process. 

The technicalities of the English Law relating to 
the form or contents of a notice to quit should 
not be introduced in connection with the pro- 
visions of section 49 of the Bengal Tenancy Act. 
[p. xoor, col. r.] 

Harifulla Gain v. Benode  Behary Mondol, 
19 Ind. Cas. 557; 17 C. W. N. 932, followed. 

There is sufficient compliance with the require- 
ments of section 49 ofthe Bengal Tenancy Act, 
if whatis served upon the tenant gives him notice 
to quit the land at the end of the agricultural 
year next following and the suit for ejectment is 
instituted after the lapse thereof. [p. 1001, col. 1.] 

Maharullah Patwari v. Madan Gazi, x C. W. N. 
133, Dwarka Nath v. Rani Dassi, 28 C. 308, 
Chandi Charan Nath v. Somla Bibi, 44 Ind. Cas. 
254; 28 C. L. J. gx; 22 C. W. N. 179, followed. 

The nature of a vaiyat’s tenancy is not altered 
by the fact that a condition is annexed to the lease 
which entitles the landlord to realise rent by. 
summary process. [p. 1000, col 2.] 

Where a tenancy has been determined by notice 
to quit, receipt of rent after service of notice in 
respect of a period prior to the notice does not 
amount to a waiver of the notice to quit. 
[p. 1001, col. 2.] 

Peer Bux v. Mouzah Ally, Marsh. 25; W. R. 
F. B. to; 1 Ind. Jur. (o. S.) 7; 1 Hay. 89, Jogeshuri 
Chowdhrain v. Mahomed  Ehvahim, 14 QC. 333 
7 ind, Dec, (N. s.) 23, Sitanath Midda v. Basudeb 
Midda, 2 C. L. J. 540, Kalanand Singh v. Gunpat 
Singh, x1 Ind. Cas. 974; 16 C, W. N. 104, Mazhoor 
Pudukudi v. Paramban Moideen, 6 Ind. Cas. 264; 
8 M. L. T. 99; (1910) M. W. N. 484, Padmanabava 
v. Ranga, 6 Ind. Cas, 447; 34 M. 161; 8 M. L. Ty 
110; (19gro) M. W. N. 462; 20 M. L. J. 930, Shah 
Wah Ahmad v. Hussaini Begum, 42 Ind. 
Cas. 655; 2 P. L. J. 595: 2 P.L. W. 52, Price v. 
Worwood, (1859) 4 H. SN. 512; x18 R. R. 584; 
28 L. J. Ex. 329; 5 Jur. (N. s.) 472; ; W. R. 506; 
157 E. R. 94x, Dendy v. Nicholl, (1858) 4 C. B. 

( N.S.) 37627 L. J. C. P. 220; 6 W R. 502; 114 R. 
R. 773; 31 L. T. (0.8.) 134; 140 E.R. 1130, Penton 

v. ODarnett, (1898) x Q. B. 276; 67 L. J. Q. B. 11; 
17 Lt, 645; 46 W.R. 33; 14* T.L.R. 11,relied upon. 

Appeal against the decree of the, Addi- 
tional Sub-Judge, Chittagong, deted the 
joth of March 1920, reversing that 
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of the Munsif, First Court, at Setkania, - 
dated the roth of December 1912, 

Babu Narendra Kumar Das, for the Appel- 
lants.—The plaintiffs are the appellafits. 
Th appeal arises out of a svit tcr ejectment. 
The plaintiffs alleged that they were. raiyats 
of the land in suit and they served a notice: 
to quit under section 49 (4) of the Bengal 
Tenancy, Act, on the defendant$ who: 
were under-raryats under the plaintiffs. The 
defendants did not vacate the landin accord- 
ance with our notice to quit and hence 
we brought this suit. The defence #was 
that we were not ratyais but were tenure- 
holders, that they were ra?yais and not 
under-ratyuts, that no valid notice wasserved 
upon them under section 49 (b) of the 
Bengal Tenancy Act, and that the notice 
was waived by subsequent acceptance 
of rent. The Court of first instance found 
ell the points in our favour and decreed 
the sut. On appeal by the defendant 
the Cort of Appeal below found upon 
the construction of the kabuliyat of tbe 
plaintifis that they were tenure-hclders 
and dismissed the suitin that view. Hence 
the present appeal by the plaintifis. My sub- 
mission is that the lower Appellate Court 
is wrong in the constructien of the lease. 
obtained byus. Wewere given theinterests 
of a raiyat. and were expressly described 
therein as such, The condition in the lease 
for the sale of the holding for arrears of rent 
under the Putni Regulation is illegal snd 
does not cunveit the tenancvinto a tenure, 
nor does it change the nature of the tenancy. 
I submit in this view the judgment ought 
to be set aside. 

Babu Chandra Sekhar Sen, for the Re- 
spondent.—The condition embodied in the 
lease shows thaf itis a tenure. As regards 
notice, I submit it was invalid as no date 
was specified within which to va@ate. There”? 
was waiver of nc tice by reason of acceptance 
of rent subsequent to notice. 

Babu Narentiva Kumar Das in reply.— 
The suit was. not brought til the expiry 
of the" agricultural ‘year fcHowing that in 
which the rcetice was served. No date 
necd he specified for vacating  tbeiand. 
See Dwarka Nath v. Rani Dassi (x), Chandi 
Charan Nath v. Somla Bib (2), Maharullah 

(1) 28 C. 308. . 

(2) 44 Ind. Cas, 254; 28 C. L. J. 91; 22 C. W. N, 
179. : 


* 
* 
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Patwart v. Madan Gazi (3), Harifulla Gain 
v. Benode Behary Mondol (4). Asto waiver 
the receipt cf rent, was for the period in 
whfch the tenancy subsisted. After service 
of notice the tenancy did not terminete till 
the end of the agriculturel year following 
the year of notice. The defendants were 
tenants till then. Hence acceptance of rent 
for the year 1915-16:cannot operate as wai ver 
as the tenancy would not terminate till 
the commencergent of the year ‘1916-17. 


. JHDGMENT.—This is an appeal by the 
plaintifis in action in ejectment. The case 
for the plaintiffs is that they are raiyaís 
that the defendants are the representatives- 
in-interest of an under-vatyat and that they 
have uvlawfully continued in occupation 
of the land notwithstending the service 
of notice to quit in accordance with 
clause (b) of section 49, Bengal Tenancy 
Act. hey accordingly instituted this suit 
on the. 7th January 1978 to eject tbe de- 
fendant. The Cout of first instance decreed 
the suit. Upcn appeal that decision has 
been reversed by the Subordinate Judge. 
On the present appeal three questicns 
have’ been raised, viz., first, what was the 
status of the plaintiffs ? Were they raiyats 
as alleged by them or tenure-holders as 
alleged by the defendants?  Seconcly, 
if the defendants were under-ratyats under 
the plaintiffs, has their tenancy terminated 
by a notice.to qu t ; and, thirdly, have the 
plantibs by acceptance of rent from the 
defendants subsequent to the service .of 
notice to quit, waived their right to eject 
them. l 
As regards the frst question, the status 
of the plaintifis must be determined with 
reference tothe lease obtained bythem from 
the talukdars the roth Mav 1865, on a true 
*'constructidb of. this document, there i$ 
no room for controversy that the plaintiffs 
acqu red the interest cf a vatyat. Butit hes 
been argued that; inasmuch ts tae plaintiffs 
and their landlord covenanted that on fazl- 
ure to pay rent under the lease the landlord 
would be entitled to recover rent by the 
summary prooess prescribed in the, Putnj 
Regulation of 1819, the status of the plain- 
' tiffs must be deemed to have been that of a 


e 
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tenure-hoider if not that'of a uin? ialukdar. 
We are of opinion that there is no force in 
this contention. The tenancy of the plaint- 
iffs was unquestionably,a ratyat's tenancy. 
The status of the plaintiffs could n«t be 
elevated because acondition was annexed 
to the lease which entitled the landlord 
to realise rent by summary process. It 
is not necessary for our present purpose 
to determine whether such a condition, is 
valid. It is sufficient to hold that this 
covenant does not alter the nature of 
the tenancy. We hold, accordingly, that 
the plaintiffs were #aiyais and the. 
defendants were under-vatyats. ; 

As regards the second point, we have to 
consider whether the tenancy had been 
terminated by a valid notice to quit. It 
is not disputed that on the 26th. December 
IQI4 a notice was served by the plaintiffs 
upon the defendants. This notice wes des- 
cribed as a notice under section 49, Bengal 
Tenancy Act. It stated, in the first place, 
that tbe plaintiffs did nct admit that the 
defendants were under-vaiyais. But it was 
added. that if they were under-ratyats 
they should vacate theland. There was no 
specification of the date when the defendants 
were required to vacate the lane. But 
the suit was not instituted til] the 7th 
January 1918. The question arises whether 
this is a valid notice to quit within the 
meening of clause (b) of section 49, Bengal 
Tenancy Act, whick provides that an under- 
raiyat shall not be liable to be ejected 
by his landlord except when holding other- 
wise than under a written lease, at the end 
of the agricultural year nest following the 
yeatin which a notice to quitis served upon 
him by hs landlord. In the present case, 
the predecessor-in-interst of the defendants 
entered upon the land on the basis of a kabu- 
liyatexecuted by him on the 12th May 1898 
foratermofone year. After the expiration 
of the term the tenant held over, and after 
his death, his representatives-in-interest 
have continued in occupation of the land 
on payment of rent to the landlords. The 
defendants must be deemed to have been. 
under-vaiyats who held otherwisethan under 
a written lease. They were consequenthy 
entitled tc a notice to quit, but the section 
does not specify the form or the ccntents 
thereof. It was pointed cut by Sk Lawrence 
Jenkins,C.J., in the case of Harifulla Gain 
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v. Benode Behary Mondol (4) that the tech- 
nicalities of the English Law relating to 
the form er contents of a notice to quit 
sh uld mot beintroduced in connecticn with 
the provisions of section 49, Bengal Tenarcy 
Act. Thereis sufficient compliance with 
the requirements of section 49 if what is 
served upon the tenants gives him notice 
to quit the land at the enc of the agricul- 
ural year next flowing and the suit is 
instituted after the lapse theiect. This 
view is in accordauce with that adopted in 
the cases of Maharullah Patwari v. Madan 
Gazi (3), Dwarka Nath v. Rant Dassi (1) 
and has been subsequently followed in the 
cases of Chandi Charan Nath v. Somla 
Bibi (2). In the case before us, the notice 
is described as a notice under section 49, 
Bengal Tenancy Áct, and the suit has been 
instituted long after the expiry of the 
agricultural year following thet in which 
the notice was served. We hold eccordingly 
that the requirments’ of section 49 have 
been fulfilled. 

As regards the third point, our attention 
has been drawn to the fact that after the 
service of notice on the defendants, the 
plaintiffs received from them rent for the 
year I915-1916. It has been argued before 
us that receipt of rent subsequent to the 
service of notice to quit operated as waiver. 
We are of opinion that this contention is 
fallacious. Subsequent receipt of rent due 
prior to forfeiture is not waiver. This 
was laid down by Sir Barnes Peacock, 
C. L, in the case of Prer Bux v. Mowzah 
Ally (5) where he observed that receipt of 
rent for any yearis conformative of tenancy 
forthat year and conclusively binds the 
landlord from contending that the deferdert 
was a trespasser in that or eny  previcus 
year. It does not, however, debar the lerd- 
lord from maintaining that the defendant 
was notatenantin respect of the rerind 
subsequent to that for which rent hed 


been rece ved. This rule hes keen 
followed in this Court in the cases of 
Jogeshuri | Chowdhrain | v. | Mahcmed 


Ebrahim (6), Sttanath  Midda v. Basudeb 


Midda (7) ‘and  Kalanand Sirgh v. 
| (5) Marsh. 25; W. R. F. B. ro; 1 Ind. Jur. (0. $.) 
71/1 Hay 89. 
(7) a 14 SÉ 7 Ind. Dec. (N. $.) 23, 
(7) 2 C. Ll. J. k540. 
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Gunpat Singh (8). The tule was applicd 
by the Madras H gh Court in the case ot 
Maxhoor Pudukudi v. Paramban Moidecn 
(9) and Padmanabayà v. Ranga (10), [le 
priuciple was affirmed recently by the Patra 
High Courtin the case of Shah Wah Ahmad 
v. Hussaini Begum (x1). *'This isin accord- 
ance with the rule well recognised in 
England where, in the case of Price v. 
Worwood (12), Pollock, 2 B., stated 
that receipt of rent- rot waiver 
of forfeiture, unless it p of rent due 
after the forfeitrie was incurred. Entry 
for condition broken does rot at all 
affect the right to receive payment of a 
pre-existing debt. The same view had been 
taken eatlierin the case of Dendy v. Nicholl 
(13) and was subsequently approvea in the 
case of Penton v. Barnett (14). The defend- 
ants in the case before us were not liable 
to be ejected till the commencement of 
the year 1916-17. Consequently, the accept- 
ance of rent from them for the preceding 
year “during which they continued to te 
tenants was in no sense a waiver of the 
tight of the plaintifs to eject them. 

The result is, that this appeal is aliowed 
the decree made by the Subordinate Judge 
set aside and that cf the Court of first 
instance restored with costs in all the 
Courts. 


Z. K. Appeal allowed. 


8) ir Ind. Cas. 9 74 ; 16 C. W. N. 104. 
(9), Gate Cas. 264; ;8 M, L. T. 99 ; (1910) M. W. 


N. 
Wo fS Ina. Cas. 447; 34 M. 161; 8 M. L. T. 110; 
(1910) M. W. N. 462; 20 M. L. J. 930. 


P ab 42 ind. Cas4655; 2 P.L. Ja 59512 P. IL. W. 


5^2) (1859) 4H. & N, 512 ; 118 R. R. 584 5 28 
Se JR me F 5 Jur. (N. $.) 472 ; 7eW. R. 5o05;. 


13 Gay a: B. (x. $.) 376;270.J.C. P. 
Kier R. 502 ; 114 R. R. 7733 31 Le T. (o.S.) 
134; 140 E. R. 1730. 

(14) (1898) 1 Q. B. 276 67 L. J. 2 B, 115977 Te 
T. 645% 46 W. R. 33; 14 Ge? R. 1 : 
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SUHAWA 9; DEVI DIAL: 


. , LAHORE HIGH COURT. 
First Crv, ArPEAL No..19 17 CF 1916., 
January 27, 1920. 

Present . —Mr. Justice Abdul Raoof and 
j Mr. Justice Bevan-Petman. 
SUHAWA AND ANOTHER 
— PLAINTIFFS-—-APPELLANTS 

VEYSUS 

DEVI-DIAL AND OTHERS— 


*DEFENDANTS—-RESPONDENTS. 

Custom— Alienation-— Alienation unchallenged 
for years— Absenge of consideration and necessity 
— Burden of proof— Ancestral property inherited 

| through female,, nature of— Appeal, second——Plea 
raistd for first time, whether allowable. 

Where an alienation of ancestral property is 
challenged after the lapse of several years on the 
ground of want of consideration and necessity, the 
burden lies upon the plaintiff to establish that, 
upon the grounds, the alienation is not binding 
on him. [p. 1005, col. r.l 

Nidhan v. Buta, 36 Ind. Cas. 700; 107 P. R. 


I916; rogi P. W. R. 1916, Jowala v, Nand Singh, 


18 Ind. Cas. 114; 56 P. L. R. 1913; 233 P. W. R. 
1913, relied on. 

The fact that ancestral property is inherited 
through a female does not deprive the preperty 
of its character as ancestral. [p. rao4, col. 1.] 


Lehna v. Thakvi, 32 P. R. 1895 (F. B.); followed. 
A plea not raised in the first Appellate Court, 


nor taken in the grounds of Appeal to the High 
Court cannot be allowed to be set up in second 


-appeal. [p. 10c6; col. 2.] 
First appeal from a decree of . the 
Senior Subordinate Judge, Gujranwala, 


dated the 26th May 1916, 
Lala Tivath Ram, for the ‘Appellants. 
Mr. Gulzart Lal, Pandit Sheo Narain, 

R. B., and Dewan Mehr Chand, for the 

Respondents. 


JUDGMENT.—The appeal has arisen outof 
a suit brought by Suhawa and Malla, plaint- 
iffs; for a declaration that the sele- i 
dated the 24th of Tuly 1895, transferiing 7 
ghumaos, x kanal and 5 maglas of an« ER 
land,executed by Murad, Sukha and Lakhan 
in favour of Devi Dial and Jiwen Mal, 


sis without Consideration and valid necessity 


andis altogether prejudicial to the plaintifs” 

reversionary rights, that the Sale-dcéd stall 
be void and ineffectual as agdinst the pleirt- 
iff'srightsin theland.after the death qf tke 
said Murad, Sakha and Ijakhan, that the 
plaintiffs shall be the owners of tke ler.d 
in suit, that the sale made by Jiwan Mal and 
Revi Dial, vendees, in respect of the lard 
in suit in "favour of Jawanda Mal and Wa- 
sanda Mal, sons ofe Mohan Mal, residents of 
Ghanoke, on. the 27th of Marth 1897, is 
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ineffectual and null and void against the, 
plaintiffs’ rights in the land, and that this 
latter sale-deed shall also be ineffectual 
as against the plaintiffs’ rights after the death 
of Murad, Sukha and Isakhan. 

The property is said to have descended 
from one Bakar. On his death he was, 
succeeded by Musammai Balochi, his widow. 
Atter Musammat Balochi the property ceme 
to Musammat ‘Thari, daughter of Bakar 
andMusammat Balochi. Musammat T Hari 
was married to one Balawal. Ske had four 
sous, Murad, Sukha, Lakhan and Makhan 
who succeeded after her death to the an- 
cestral property. Suhawa, plaintiff No. 1, 
is the son of Sukha, and Malla, plaintiff 
No. 2, is the son of Lakhan. . 

The. pedigrce .of the. family to which 
the vendes belonged is set ^ out 
in.the judgment of lower Court and 
is printed at page 58 of the paper- 
book. Rattan Chand had two sons, 
Khan Chand and Mohan Mal. Khen Chand 
had two sons, Jiwan Mal and Devi Dial; 
defendant No. I, Sewa Mal, defendant 
No.2, is the son of Jiwan Mal. Mohan 
Mal had two sons, Jawanda Mal and Wa-. 
sanda Mal. Jawanda Mal’s sons were Guran 
Ditta, defendant No. 3, Sukh Dial, defend- 
ant No. 4, and Nihal Chend, whose widow 
Musammat Satbhariis the defendent No. 6. 
Wasanda Mal had only one son, Isher Das; 
who is the defendant No. 5. The other. 
defendants tothe suit are Murad, Sukha and 
Lakhan, the defendants Nos. 7, 8 and o 


respectively. It appears that Murad 
and Sukha, ard possibly Lakhan 
also, had monetary dealings with 
the family of Devi , Diall and 


Jawanda Mal who used to carry on money- 
lending business.. On tke 15th of January. 
1894 Mured and €ckha executed a condi- 
tionalsale-dced in favour of Jawenda Mal 
for the sum of Rs. 600 mortgeging 
thereby 105 ghumacs 1 karali and 18 
marias of land. The morigegois were to 
retain posscesicn of tke Ierd moigeged, 
The mortgagee wes to te geid Intcicst et 
the rate of Rs. 2 por cent. pcr menecm, 
The mortgage wes to ke mecccmced witkin 
three yce1s on paymrcrt of dlc moitgegt- 
money end interest, otlcivisc, alter tHe 
expiry of the pericd, tle zac parts. Incitge gcd 
was to ke considered es sola fei, Qe qur ciè 
pal and interest, > 


- 
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: On the 24th of July Murad, Sukha and 
Lakhan executed a sale-decd in favour of 
Devi Dial and Jiwan Mal transferring there- 
by 70 ghumaos x kanal. and 5 marlas of 
land for Rs. 1,700 being the total of two 
items, namely :— 

(1) due' under baki account entered at 
"pages Nos. 38 and 42, Rs. 850. 

. (2) left with Jiwan Mal, vendce, for pay- 
ment.to Jawanda Mal, mortgagee, Rs. 850. 

According to the terms ofthe sale-deed 
the lands were transferred to the verdccs 
in equal sharcs. 

On the 27th of March 1897 Devi Dial 
and Jiwan Mal transferred in favour of 
Jawanda Mal and Wasanda Mel onc-half 
of the purchased property by exccuting a 
sale-deed for the consideration of Rs. 860. 
At the time of the execution ofthe mortgegc- 
deed, dated the 35th of January 1894; 
Suhawa, plaintiff, was not born. He was 
at the time inthe womb of his mother and 
was borm on the 8th of March 1894. 
The present suit was instituted on the ist 
of June 1914. Beforethatneitkertke moit- 
gage mentioned above, nor the sale-dccd 
dated the 24th of July 1895 was ever qucs- 
tioned. by any member of the femily. La- 
khan and Makhan could certainly have 
questioned the mortgege-dccd, Lut trey Led 
not done so, Makhan could have question d 
the sale-deed executed by Murad, Sukha 
. and Lakhan, but he did not do so. It ap- 
pears that Murad and Sukha; having failcd 
to give possession to the vendees, a suit 
for possession was instituted against them 
and a decree was obtained on the 17th of 
March 1898. Possession was delivercd unde. 
the decree and mutation of mamcs was 
effected in favour of the vendccs, vide 
mutation order printed at pege 15 of the 
paper book. -Plaintiff No 1, Suhawa, is 
about 21 yéars cld now. No suit wes 
instituted by any one on his behalf during 
his minority or by himself on attaining ma- 


jority till the 1st of June 1914. The suit 


was résistéd by the defendants Nos. 3 to 5 
on tlie ground that the land had becn sold 
for consideration and valid necessity, thet 
the income ‘of the land: was very small 


when it was sold, that at that time theie 


was a famine and the €overnment revente 
was pàid with great difficulty. They fur- 
ther alleged that tlieir enccstois, Jewanca 
Mal: and Wasánda Mal; purchased one-half 
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ofthe land in dispute from Devi Dial anë 
Jewan Mal in good faith considering them 
the owners:of the property in dispute. Thcy 
also pleaded limitation. In paragraph 7 
of their statement they ‘stated that Dévi 
Dial and Sewa Mal, the original vendees; 
were inimical to them, that there had ban 
disputes between them, and that, therefoie, 
they colluded with the original vendors, 
and had the suit instituted by the platntifís 
with a view to cause injury to them. In 
paragraph 8 of their statement a plea of 
estoppel was set up on the ground that the’ 
plaintiffs had bcen admitting their rights 
by their acts, conduct and passiveness: 
as they had been cultivating the land as 
non-occupancy tenants of the vendccs. 
Devi Dial did not contest the suit seriously; 
on the contrary, he admittedin his written 


statement that the land was ancestral and’ 


that he did not wish to defend the case. 


: He, however, claimed to have paid Rs. 850’ 


in cash to Jawanda Mal, the mortgagce, 
on acount, of. the previous 
and in paragraph 2 he stated that he had 
no objection to the suit being decreed if 
Rs. 850 the mortgage- -money were to be 
awarded to him. Sewa Mal putin no written ` 
statement and the case proceeded ex parte 
against him. The. defendants Nos. 7 to 9, 


the original vendors, as might be expected - 
filed a written statements supporting the: 


claim of the plaintiffs. Upon these pleadings 
the lower Courtframed fiveissues,namely:— 
(i) whether the suit was within time? 
(2) whether the property was ancestral? 
(3) wheth.r the sale was without con- 
sideration ?. 
(4) whether the sale was for necessity?’ 
(5) whether the plaintiffs were cstoppcd ` 
by their acts, cenduct and long silcncc?. 
On the first issue the Court found, on ` 
the authority of Inayat Khan v Shabu (x), 
that the claim so far as it affecte d the morit- `’ 
gage was barred by time, inasmuch as 
though the pjaintiff was net born at 
the date of the mortgage, the time in 
favour of the mortgagee had already 
begun to run. against Lakhan, who had 
a tight’ to contest the mortgage. As 
fegard& ‘the suit so far as it affected tke 
sale-deed dated tke 24th of July 1€c5 the: 
Court held it to be within time. As a resrit 


(r) 108 P. R. 1907; 196*P7W: Re 1907, ` - 


mortgage, . 
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of this finding, the Court held thatno ques- 
tion could be raised as to that part of the 
consideration of the sale-deed, which went 
to satisfy the mortgage, namely, Rs. 450, 
but as regards the remainder of the con- 
sideration the Court held that the pompa 
was entitled to question it. 

On the second issue the lower Court came 
to the conclusion that, as the property 
had eome to Murad, Sukha and Lakhan 
through their mother, it could not be held 
to be ancestral, The attention of the learn- 


ed Judge docs not appear to have been 


drawn to the Full Bench ruling, Lehna v. 
Thakri (2), in which a contrary decision hed 
been arrived at. In the opinion of the Couit 
below the suit of the plaintiffs was tound 
to fail on that ground alone, but the Court 
proceeded to dispose of the remaining, 
questions raised in the issues Nos. 3, 4 and 
5 and deciding them against the plaintiffs 
dismissed the suit. 

Ihey have come upin appeal to this Court 
and the following pleas have been wrecd 
before us, namely:— 

(1) that the property is d and tke 
Court below.has wrougly held it to be 
otherwise. Reliance has been placed on 
the Full Bench ruling, Lehna v. Thakni (2). 
There is force in this contention and the 


. ruling fully supports it. We, thercfore, Eold 


tha: the property is ancesttel ; 

(2) that the defendants-respondents have 
failed to prove that there was considera- 
tion to support the sale, and 

(3) that the transfer was fot legal ncccssity. 

In connection with these two plees the 


question of burden of proof also bas been. 


raised and discussed before us. Itis urged 
on behali of the appellants that the burden 


. lay upon the defendants to,prove that the 


sale bad been made for consideration and 
that there was legal necessity for the alien- 
ation. Thé'sale was made so far tack as 
the 24th of July 1895 and the suit was iun- 
stituted in 1914, nearly nineteen years after 
the sale. The evidence in the case shows 
that. Murad, Sukha, Lakhan and Mgkhan 
remained. quite satisfied all these vears 
with the sale and Makhan, though entitlcd 
to question it, did not make an ac mp, 
ta have it set aside. The plaintiff No. 1 was 
born on the 8th of March 1894 and 


(2) 32 P, Re 1895 (FB), e, 
e m l 
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attained his majority some time in 1912 but 
before this he, too, did not make ati 
attempt to question the sale on the ground 
of want of consideration or lcgal neecssity.- 

In February , 1914 Sewa Mal sold his 
share in the purchased property to defend- 
ants Nos. 3 to 6 for Rs. 3,005. Devi Dial, Ins 
uncle, resented this act on the part of his 
nephew and tried to get back the share 
of Suhawa Mal from the defendants -Nos; 
3 to 6 by cffering to pay to the msomethmg 
mote than the real price alleged to have 
been paid by the sale. but he was unsuecess: 
fulin his attempt. Out of revenge he insti- 
gated th: piaintifís to institute the present 
suit, Sewa Mal in his deposition admits 
this sale to the defendants Nos. 3 to 6. Devi 
Dial in his deposition in Court states that 
Sewa Mal sold his share of land to Guran 
Ditta and tries to make out that he was 
not displeased at this sale. Before this, 
however , in the year 1915, in a criminal 
case he made the following statement 
on the 15th of June 1915:— ''Isbar Das and 
Guran Ditta took 18 kilas of land belong: 
ing to my brother's son, Sewa Mal, on 
payment of Rs. 400 cr Rs. 500 to him 
and got a deed registercd for Rs. 3, 000. 
I sent four or five mcn to them 
saying that they should restore the 
land on receipt of the money due to 
them, but they did not do so. I got a 
suit brought by Suhawa for that land 
together with my own land against myself 
and Ishar Das...... Ilent money to them; 
in connection with that case also, out of, 
this grudge they are against me and have 
got cases brought. ” 

From this evidence itis clear that hed not 
Devi Dial got this suit instituted, the plaint-. 


. iffs themselves would not have come to 


Courttoget the sale set aside. There is emple 
evidence on the record to show thet there 
is enmity between the defendants Nos. 3 
to 6 on the one hand and Devi Dial on the 
other. We have, therefore, to take. these’ 
facts into consideration in decidirg the. 
question of the burden of proof. As regards, 
the pleas of want of consideration end legel 
necessity there are numerovs euthoritis 
to be found in the reported cases of tbe Pun~ 
jab Chief Court, relatirg to the. right ob 
sons and reversion Is to question the’ liens: 
tion of ancestral land by male proprietors 
governed . by Customary Law, Each cage, 
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however, is to be decided with reference to 
the special facts of its own; but there are 
certain general principles which govern 
all such cases. | 

Those principles are very lucidly stated 
in the case of Dew Ditta v. Saudagar 
Singh (3) at page 290. Among the princi- 
pes enumerated there, the following may 
D: takn into considetation im deciding the 
present case. 

(1) the male proprietor cannot alienate 
at pleasure without necessity, but the pay- 
ment of his just antecedent debts is a 
necessity; 

(2) the words “just debt," mean a debt 


: which is actually due and which is not 


^ 


immoral, illegal or opposed to public 
polizy. lt means a debt not contracted as 
an act of reckless extravagance or of wanton 


' waste or with the intention of destroying 


the interests of the reversioners. 

‘The sale in dispute in this case was made 
for.Rs. 1,700 out of which Rs. 850 was on- 
accouut of a debt due under a mortgage- 
daad. Tae other amount of Rs. 850 was 
die under baki account. Itis not shown in 
this casa that those debts were in any 
way  insurred fot immoral orillegal 
purposes.  - 

In the case of Jowala v. Nand Singh (4) 
it waslaid down by a Division Bench of the 
Punjab Chief Court that where an aliena- 
tion is sought to ba contested after the 
lapse of along series of years, the  alienee 
should not be called upon for strict proof 
of Jegal necessity in respect of the various 
items constituting the consideration for the 
alienation. Evidence of a general charac- 
ter showing that. there was some prima 
facie valid necessity for the alienation would 
suffice so far as the alienee or his legal re-e 
presentative is concerned. 

In the case of Nidhan v. Buta (5) it was 
observed by thelearned Judges who decided 
the case, at page 327 * that “it has been 
rep2atedly laid dowa by this Court that 
lib:ral allowance is to be made to alienees 


iathamatter of quantum of proofof 'neces- 
* *sity' where many years have elapsed sincd 


the events in question took place." 
(3) 65 P. R, 1900; P. L. R. 1905, p..322 (F. B.). 
(4) 18,Ind. Cas. 114; 56 P. I, R. 1913; 233 P. 
W.R. 1913. Se 
(5) 36 Ind. Cas. 700; 107 P. R. 1916; 191 P, W. 
R. 1910. ` 
#Page of P, Re 1916—[ Ed.]. 
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Oa the evidence no question of extrava- 
gance or immorality arises in the case. 
Even the evidence of plaintiffs’ witnesses 
goes to show that the charge of extra- 
vagance orimmorality gould not possibly 
bə made against the alienors. Nawab (P. 
W. No. I.) in his deposition stated that the 
vendors were persons of good character and 
that they had no vice and were not 
extravagant or spendthréfts. They were 
good but poor zemindars. About 180r 20 
years ago there was a great famine and 
lands yielded noincome and were not of 
much value. ‘The vendors had dealings 
with Devi Dial and Jiwan Mal and their 
father, Khan Chand. Whatever the vendors 
took from those persons, was for necessary 
household purposes. 

Bahadur (P.W. No. 2) also stated that the 
vendors were not badmashes, but were of 
good character and had no vice, such as 
exfravaggnce, drunkenness or immorality. 
They were poor zemindars and on account 
of poverty they sold their lands. There 
was a severe famine I5 OI 20 years ago, 
and lands yielded no income and were of 
no Value and great poverty prevailed. 

he defendant's witness No. 3, Kharak 
Singh, made the following statement in 
his deposition:— 

«The land in suit was first mortgaged 
by Murad, Sukha and Lakhan, to Jawanda 
and Wasanda, and two years later they sold 
the land to Devi Dial and Jiwan Mal about 
18 or 19 years ago. In those days the 
value of the land was very  little.... 
I know that Murad, Sukha and Lakhan 
had dealings with Devi Dial and Jewan 
Mal for the past 20 Years." 

According to Sulmana, (D. W. No, 4) 
Murad, Sukha and Tahkan mere men of | 
good character, Land was not worth much 

reviously. 
if it iud there would be 
but if not, famine would prevail. 


So far as the oral evidence goes, the 
following facts are established:—"That the 
verfdors, Murad, Sukha and Lakhan were 
indebted; that they were poor men of good 
character and were obliged to sell their land, 
as on accourt of fafnine no income was 
possible? The lands were not of much valué 
and that whatever the vendors tookefrom 
those persons was for household purposes, 
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As regards the actual payment of con- 
sideration the folldwing facts leave no 
possible doubt on the’ point— 

(a) Rs. 850 were due under the mortgage, 

(b) admittedly, the vendors had dealings 
with the vendees under bahti account. 

(c) ip the” mutation ` proceedings the 
Revenue Officer on the 14thof February 
I900, made the following remark in his 
order—''"Murad* and Sukha, judgment- 
debtors, are present. "They'state. that the 
land*may be given' back to them on pay- 
ment of the sale money to the decree- 
holders vendees who do not agree to steps 
being taken against the decree." 


This clearly shows the reality of the con- 
sideration. It must be admitted that there 
is no documentary evidence in proof of the 
book debts, but from the evidence it is clear 
thatthe account-books were in the possession 
0f Devi Dial. Thisisclearly stated by Sewa 

alin his deposition. Devi Dial,*according 
to his.own ‘statement, is inimical to defend- 
ants Nos. 3 to 6 and is bent ` upon doing 
harm to them. He has, therefore, not pro- 
duced the bahi to enable the defendants 

Nos 3 to 6 to prove the debts due under 
the bahi. From the statement of Devi Dial 
himself, to which a reference has already 
been. made, it is clear that he is in league 
with the plaintiffs and has instigated them 
to institute the present suit. He is not, 
therefore, likely to help the case of the 
defendants Nos. 3 to 6. It has been argued 


upon them. We hold that thé Court below. 
was justified incoming do the conclusion 
that both considération and necessity were 
established; in our opinion, the stit of the 
plaintiffs has rightly been dismissed. . 

In this Court a fresh plea is urged by the 
learned Vakil for the appellants to the effect 
that Devi Dial having admitted the claim 
and Sewa Mal not having chosen to file a 
defence, the suit should have been decrecd 
to the'e'xtent of one-half of the property at 
least. This plea was neither raiséd in the 
Court below, nor in the grounds of appeal 
filed in this Court. We are not, therefore, 
prepared to allow quite a iew plea to be 
set up in appeal: Moréover, Devi Dial did 
not unconditionally admit the claim and 
Sewa Mal having parted with his shate was 
not interested in defending the suit. ; 

. For the reasons set forth above, 
dismiss the appeal with costs. 
OWCA 


We. 


Appeal dismissed. | 


thatitis unlikely that Devi Dial would help | 


the case of the plaintiffs, because there- 
by he would himself stand the chance of 
losing his own share in the pgoperty. ‘One 
thing is quite clearfrom the evidence, that 
he has been helping the plaintiffs in the 
'* conductofthésuit.. Theinference, therefore, 
that there must be some private understand- 
ing bstween Devi Dial and the plaintiffs 
safeguarding the interest. of the former 
is not too far-fetched: The defendants 
Nos. 3-to 6, therefore, must be held to-have 
done all that was possible in the matter of 
discharging the burden of proof lying mon 
they. Having regard to the long period 
after which the suit has-been. instituted, 
án our opinion, the barden of proof accord- 
ing tothe authorities was shifted on the 
plaintifis themselves, to establish by cogent 
„evidence that the sale-deed was not binding 
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‘A Hindu testator provided in his Will that his 
- widow shall be the owner of certain property and 
went on to say that she might sell it and have a 
Diarmsala built with the sale-proceeds at a 
place she thought proper: 

Held, that the widow became the absolute owner 
8f the property under her husband's Will, and that 
her power to dispose of it as she pleased was not 
restricted by what was stated in the Will about 
hee sall ngit ani having a Dharmsala built, which 
wa$ nothing more than the expression of a wish 
on the part of her husband which she was not 
under any legal obligation to carry ont, 

Tirst appeal from a decree of the 
Senior Subordinate Judge, Delhi, dated 
the 23rd June 1917. | 


Lala Sardha Ram, for the Appellents. 

Mr. M. L. Puri, for Bakhshi Tek Chand, 
and Tala Dharam Chand, fcr the Re- 
spondents. 


. JUDGMENT.—Musammat Janki, defend- 
ant No. 6, widow of Joti  Parshad, 
a Dania Aggarwal of Delhi, executed 
an, agreement in  rIgr5, by which 
she made a gift of certain immove- 
able property to the Aryavart Sarb Deshak 
Sabha. The plaintift, who alleges himself 
to have been adopted in 1916 by Musammat 
Janki under the authority of her husband, 
sues for the cancellation of the* agreement 
and for possession of the property conveyed 
thereunder on the grounds that Musammat 
Janki. had no authority to make the gift; 
that she did not understand the nature of 
the document, and that it was executed 
under undue influence. The Subordinate 
Judge has dismissed the suit, finding on all 
toes: points against the plaintiff, and also 
fading that thare was no valid adoption of 
tü: piaiatif by Musammat Janki, but that 
th: so-called adoption was only a paper 
traisaction, and holding further that as 
the deed of adoption in favour of the plain- 
DI wasexecuted after the date of the alisna- 
tio1ia dispute, and Musammat Janki was, 
uader the terms of her husband's Will, 
absolute owner of the property which she 
alienated, the plaintiff has no locus standi. 
ine latter has appealed to this Court. 

It is not necessary to go into the question 
ot the validity of the *plaintif's adoption 
as w2 think that the appeal must fail on the 
grouad that Masanmit Janki was absolute 
owner of the property conveyed by the gift. 
That property had been acquired by her 
husband, Joti Parahad, In hig first Will, 


* 


made in 1903, he said that after his death 
his wile would be the owner of all the prap- 
erty left by him and would in every way 
bs entitled to utilise it, and that no relation 
of his would have any coacern with it. In 
his second Will, which he made in 1908, 
hesaid,asinthe first one, that after his death 
Musammat Janki would be the owner of 
his entire moveable and  immoveable 
property aud with regard t$ the property 
now iu dispute he went on to say that 
she might sellit and have a Dharmsala 
built with the sale-proceeds at any place 
she thougbt proper. 

It is urged on behalf of the appellant 
that in the deed executed by Musammat 
Jankiin 1915it was stated that the property 
was made over to th» Aryavart SarbDeshak 
Sabha for the purposes of a Dharmsala and 
Putshala, and for other religious purposes 
and that this was opposed to the wishes of 
Joti Parshad, who was a Sanatant, and it 
is contended that Musammai Janki was 


‘bound to carry out strictly the directions 


contained in the Will. We are, however, 
clearly of opinion that Musammat Janki 
became absolute owner of the property 
under her husband’s Will, and that her power 
to dispose of it as she pleased was not res- 
tricted by what was stated about her sell- 
ing it and having a Dharmsala built, which 


was nothing more than the expression of a 


wish on the part of her husband which she 
was not under any legal obligation to carry 
out. We are also unable to agree with the 
cont2ntionthat, because by the Will of 1923 
Musammat Janki was authorised to adopt 
a son, she would take the property as ab- 
solute owner onby in the contingency of her 
not adopting. We have been referred to 
Kaidyanatha Sastri v. Savithri Ammal (1) in ` 
which itwas held by the Madras High Court 
that au adopted son, adopted by à widow 
under her hyshand’s authority, can 
during her lifetime set aside the alienations 
made,enot for necessary purposes, before 
he was adopted and racover the property 
so alienated. Rut that decision can apply 
only to alienations of property held by 
the widow on the ordinary life-estats' 
and not to alienations of property of which 
She was an absolute owner, 


(i) 42 Ind. Cas. 245; 33 M. L. J. 387; 
(1917) M. W.,N. 653; 22 M, L. T. 275; 6 L. Wy 


542; At M. 75 (P. B.) 
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We agree, therefore, with the lowet ; JUDGMENT.—This miscellaneous appeal 
Court that the plaintiff has no locus standi is against an order of reniand passed by the 
to contest the alienation and we dismissthe learned Additional Judge, Lahore, in au 
appeal with costs. . ; appeal against an order in execution proceed- 
Zz EK i... e Appeal dismissed. — ings by the Munsif, Lahore. ‘The order of 
SS ; remand specified no rule or Order, but" 

directed a re-decision of the case. In appeal 

Puce iie it is contended that the order was passed 

under O. XLI, 1:23, Civil Procedure Code, 

E e, ^ and was illegal since the Munsif did not 

' dispose of the proceedings before him upon 

. a preliminary point. < 

- ; ! Counsel for the respondent admits that. a 

LAHORE HIGH COURT. - remand under O. XLI, r. 23, would have been 


" SECOND CIVIL APPEAL NO. 611 OF 1922. improper, but asserts that the remand was 
July 20, 1922. not under that rule and Order, and was 

Present:—Mr. Justice Campbell. . passed in exercise of the inherent powers 
MIRAN BAKHSH AND ANOTHER—DECREE- of the Court. D 

4 HOLDERS—-APPELLANTS : The question appears to me to be con- 
dë versus cluded by the fact that the learned Addi- 
CHANAN DIN—J UDGMENT-DEBTO! —. tional Judge ordered refund of the Court- 
RESPONDENT. fee of the stamp paid on appeal since, under. 


> Civil Procedure Code.( Act V of 1908), 0.X LI, A - ; R - E 
er, A9, 25— Remand under v. 25, when justified— section 13 of the Court Kees "Act, such an 


Remand not specifying rule, but directing refund Order cen only be passed when a remand- 
of Court-fee, whether within v. 23. is made for reasons specified in O. XLI, 

: An order of jeune under SPE p 5, As r. 23, Civil Procedure Code. 

Civil Procedure Code, is justified only where there i: : EA BE 
has been a decision upon a preliminary point, This being Se order x ur E 
Where an Appellate Court, without specifying the admittedly illegal. I accept the appeal | 
Order or rule of the Civil Procedure Code, remands and set it aside, directing the les red Addi». 
a case for re-decision and at the same time directs - tional Judge to proceed Lo decide the 


a refund of the Court-fee paid on the appeal, the ` sel in accordance with law. ‘he a ppel- 
EE EE 9 bc M tants will have their costs in this Court. 
Second appeal from an order of the vw C. A. Ba Appeal accepted. 
D strict Judge, Lahore, dated the 19th. dE | b > 
November. 1921. , SW 
 .Mr. Badr-ud-Din Qureshi, for the Appel- 
. ants. S | x ENS . 
_.; Mr. Kahan Chand, for the Respondent. 
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Aequiescenze— Hindu widow, death of—Swit for 
possession al close of limitation-—~ Plaintiff, whether 
must prove he is nearest reversioner— Consent of 
other teversioners—Presumption. 

The mere fact that a suit for possession by a 
reversioner is not brought till about the close of 
twelve yearsfrom a Hindu widow's death and that 
no other reversioner has come forward, in the mean- 
time, to contest the claim, is not sufficient for 
holding that the other reversioners have given 
up their rights in favour of the plaintiff. The 
latter must establish that he is the nearest rever- 
sioner before he can succeed in the suit. A 
JAGANNATH PRASAD v. RAM Tan, (1922) A. I. 
R. (A.) 412 | $85 


Acts— General. 


Act 1863—X X, See RELIGIOUS ENDOWMENTS 
Act. 

——— 1865—X. See SUCCESSION Act. 

——[1869—IV. See DIVORCE ACT. 

——-1870—VII. See CouRT-FEES ACT. 

——1872-——1, See EVIDENCE ACT. 

—— 1822—I1II See SPRCIAL MARRIAGE ACT, 
— 1872—IX. See CONTRACT ACT. 

~ 1877—I, See SPECIFIC RELIEF ACT. 

— — IB8r-—V, See PROPATE AND ADMINISTRA- 

TION ACT. 

raman I881--—XXVI, See NEGOTIABLE 
MENTS ACT. 

See TRUSTS ACT. 

See TRANSFER OF PROPERTY ACT, 

See EASEMENTS ACT. 

See CIVIL. PROCEDURE CODE. 
See PRESIDENCY SMALI, CAUSE 
Courts ACT. 

See Surts VALUATION ACT. 
SMALL CAUSE 


INSTRU- 


—— 1882-—II. 
— — I882—IV. 
I882-——V. 
— —— L8G A XIV. 
— -—1882-—XV,. 





— 1887— VII. 
1882;—IX. See PROVINCIAL, 
Courts ACT. 
— — 1890— VIII. See GUARDIANS AND WARDS ACT. 
-——-1890—IX. See RAILWAYS ACT. 
—— 1893—IV. See PARTITION ACT, 
———1894—1I. See LAND ACQUISITION ACT. 
——— 1897—X. See GENERAL CLAUSES ACT. 
— —1899—IX. See ARBITRATION ACT. 
—-—-1907—1II. See PROVINCIAL INSOLVENCY Act, 
—-—I1908—V. See Civi, PROCEDURE CODE, 
—-—-1908—IX. Seo LIMITATION ACT. 
1508—XVI. See REGISTRATION ACT. 
—-—1909—1II. See PRESIDENCY ‘TOWNS 
ëng SOLVENCY ACT. 
—I918— VII. See lNCOME' Tax ACT. 
———1919—X. See Excess PROFITS DUTY ACT. 
—— 1920—ÀXVI.* See LIMITATION: AND THE 
i S Copr oF CIVIL PROCEDURE 
(AMENDMENT) Act, 
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Acis— Bengal. Te. 


Act 1847---IN. Se: BENGAL  ÁLLUVION AND 


DinLUVION AcY. 8 : 





I968—VII. See BENGAL LAND REVENUE 
SALES ACT. | e 
—-——IB82—II. See BENGAL EMBANKMENT ACT. 


1884— III. See BENGAL MUNICIPAL ACT. 

-—-1885—-VIII. See BENCAIL TENANCY ACT. 

—-.1987—XII. See BENGAL, NORTH-WESTERN 
PROVINCES AND ASSAM Cvt, 
COURTS ACT, 

See CHOTA NAGPUR ‘TENANCY 
ACT. : 

See BENGAL PUBLIC DEMANDS 
RECOVERY ACT. 

See CALCUTTA RENT Act, 





— -— 1908-—V]I. 

—-- I913- —LHI. 

— = 1920—1II. 
T , Acts—Bombay. 

—— 1879— XVII. See DEKKHBAN AGRICULIURISTS' 

RELIEF ACT. 


—~—~T9I8——IT, See BOMBAY RENT (WAR RES- 
TRICTIONS) ACT, 


Acts—Burma. S i 
— —1920—11. See RANGOON RENT Act, | 
Acts—Ü, P. | 
—— 1898-—XI. Ses c. P. TENANCY ÁCT. 
‘Acts—Punjab. mE 


—--Ii913—1. See PUNJAB PRE-EMPTION ACT, 


—-—I918—VI. See PUNJAB Courts ACT, 
Acts—U. P. | | 


—..1876—XVIII. See OUDH LAWS Act. 


————1886-——XXII. See OUDE RENT ACT. 
—-—eigor—1I. See AGRA TENANCY Ac, 
roór—I1I. See U, P. LAND REVENUE Acr. 
— —1916—II. See U. P. MUNICIPALITIES ACT. 





Acts—Bihar and Orissa. 


——1913--1I. See ORISSA TENANCY Act. 


Actg-—-- Madras. 


1864-311. See MADRAS REVENUE 
COVERY ACT. 


, RES 


-— 1869-—VIIL. See MADRAS Iams. Act, 


See MADRAS FORESTS Act, 
See MADRAS PROPRIETARY ESTATES 


*VILLAGE SERVICE ACT, 


un 1882—V. 
wa 1894—11. 
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Aots—-Madrag—concld, 


Act 1995—III. See MADRAS HEREDITARY VIL- 
LAGE OFFICES ACT. 
See MADRAS SURVEY AND BOUND- 
ARIES ACT. 
——-1900—I, See MALABAR COMPENSATION FOR 
TENANTS’ IMPROVEMENTS ACT. 
-—1905—IJ]I. See MADRAS LAND ENCROACH- 
e MENT ACT. 
-e—1908—1. Sce MADRAS ESTATES LAND ACT. 
-—19226—V. See MADRAS DISTRIC MUNICI- 
PALITIES ACT. 
` on Tä EN, See MADRAS LOCAL BOARDS 
Act 
Regulations. 
See BENGAL LAND REVENUE 
SETTLEMENT REGULATION. 
—— 1802--XUX XV. See MADRAS REGULATION, 
‘Statutes. 
1861—(24 & 25 Vic. C. 104*. 
i CHARTER ACT, 
1915—(5 & 6 GEO. V. C. 61). See GOVERNMENT 
op INDIA ACT. 
1919—(9 & xo GEO. V. C. 101). See GOVERNMENT 
OF INDIA ACT. 
Administration. Sait for accounts against exe- 
cutor— Executor, claims by, determination of— 

Praud— Fraudulent decree, suit on— Befendant, 

remedy of—Specific circumsiances constituting 

fraud, averment of. 

Where in a suit for accounts against an executor 
the Jatter states that he is entitled to take 
out of the estate a certain sum of money 
due to him from the testator, the question 
should be investigated when accounts are taken 
by the Commissioner. The burden of proof on 
this point, however, will be entirely upon the 
executor. He has also to prove that at the time 
he became executor, his claim against the estate 
of the testator had not already become barred 
by limitation. 

When a decree which has been obtained by 
fraud is sought to be used against a person, he is 
entitled to show the true nature of the decree, 
notwithstending the fact that he has not previously 
taken steps for cancellation of the decre e. But 
where he was a party to the decree and the materials 
on the record show that he did subsequently act 
in accordance with the decree, he cannot be per- 
mitted to challenge the de@ree unless he sets out 
specifically the circumstances which coustituted 
the alleggd fraud on him and on the Court. C 
PULIN BEHARI DEY v. SATYA CHARAN DEY, 36 
C. L. J. 367; (1923) A. I. R. (C) 79 548 
Adverse possession— Decree of Court declar- 

ing mortgage ineffectivc—Pogsession, subsequent, of 

morigagee, whether adverse. 

A decree of Court declaring that a mortgage 
under which*a person came into possession is in- 
effective, amounts to a decision that the relation- 
ship of mortgagor and mortgagee does not subsist 
aud renders the subsequent possession ofe the 
alleged mortgagee adverse to the mortgagor and a 
suit for a possession by the latter moie than 
twelve years thereafter is barred by limitation, 
M OMAYURPADAM MUTT v. SIVASOORIA TEEYAN, 
(1921) M..W..N. 876; 42 A ST 144; 16 L. 
e W. 475; (1922) A. I. R. (My) 407 33 

v 


*—-— 1867—IV. 


Reg. 1822 .—VI1I. 


See rca Courts 


INDIAN CASES, 


[1922 
Adverse possession —conttt, 


Decree negativing defendant's lille lo 
property in his possession — Adverse possession, 
if interrupted. e " 

The decree of a Court declaring that the de- . 
fendant has no legal title to the properties in his 
possession does not by itself operate to prevent 
his possession from continuing to be adverse ‘so 
long as actual possession remains undisturbed. 
M SINGARAVELU MUDALIAR y. CHOKKA MUDALIAR, 
16 L. W. 514; 31 M. IL. T. 298; (1922) M. W., 
N. 676; 43 M. L. J. 737; (1923) A.I. R, (M.) 88; 
46 M. 525 994 
~ Ouster of mor(gagee— Possession, whether 

adverse against morigagor. 

If a person gets into possession of mortgaged 
land in collusion with the mortgagee and sets up 
adverse possession, the mortgagor cannot be 
made to suffer, because no such possession, short 
of the statutory period of sixty years, would be 
a bar or defence to a suit for redemption, if the 
parties are otherwise entitled to redeem. If that 
person manages to get his name recorded in the 
village papersfor a series of years in respect of the 
mortgaged property or obtains unlawful posses- 
sion by ousting the mortgagee in possession, still 
he cannot acquire title by adverse possession so as 
to defeat the mortgagor’s lawful title because the 
tight of the latter can only arise on redemptoin and 
not earlier. A DURGA DEVI o GIRWAR SINGH, 
(1923) A. I, R. Gitt 958 


Temple lands—Suilby successor of office» 
holder— Fresh cause of action. 

The holder of a religious office was dismissed 
therefrom on the 5th September 1895 but he. 
remained in possession of the lands forming the 
manibhun: of that office till 1912, when his succes» 
sor-in-office brought the present suit to recover 
possession of the said lands: during the pendency 
of the suit the plaintiff died, and the suit was con- 
tinued by his successor-in-office : 

Held, that the suit was barred by limitation 
aud that the death of the original plaintiff pendente 
lite did not afford a fresh cause of action in 
favour of his successor, whowas just as much barred 
as the original plaintiff himself. M MADURA 
DEVASTANAM v. SAMIA Pinal, (1921) M. W. N, 
870; 15 L W. 33; 42 M. Ia J. 1 (922) A. I. 
R. (M) 406 8 
——— Temple lands—Swit by successor of office 

holder— Fresh cause of action — Alienation of 

temple lands— Void transaction. 

Where lands constituting the endowments of an 
office are held by a person not entitled to the 
office for more than 12 years as owner, he gets an 
absolute and indefeasible right thereto not only as 
against the then holder of the office, but also as 
against all the succeeding holders. Each successive 
holder of the office does not, on appointment, get 
a fresh right to sue to recover the emoluments, 

Sadasiva Atyar,  J.—ILands attached as 
emoluments to a religious office are inaMetiable 
in the same manner as the office itself and the sale 
of such lands is a void transaction. 

Spencer, ].—There is "no distinction bee 
tween the limitation periods apPlicable to suits 
for an office and suits to recover emoluments of 
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such offices. M. SUBRAMANIA  GURUEKAL 2. 
AMMAKKANNU AMMAL, 14 L. W. 376; 41 M. L. J. 
450; (1921) M. W. N. €96 477 
Agra Tenaticy Act (II ef 1901), s. 10—Coniraci 

Act (IX of 1872),s. 23—Sale of sir land— 

Stipulation lo surrender possession, whether 

enforceable— Public policy. 

A stipulation in a sale-deed by a proprietor of 
agricultural land that he would surrender actual 
possession and enjoyment of the siy and kAudkasht 
lands,is an attempt to defeat the provisions of 
the Agra Tenancy Act on the subject of the creation 
of exproprietary tenancies and is void as being 
contrary to public policy. Any further stipulation 
by way of penalty, inserted in the sale-deed in 
order to enforce the fulfilment of such a covenant 
on the part of the vendor is also void and unen- 
forceable. A Brout, DAS v. RAGHUNATH Das, 
(1922) &. I. R. (A.) 430 601 
—ss. 11, d1— Occupancy right, creation of— 





Claim, whether necessary — Enhancement of rvent— - 


Oralov unregistered agreement, validity of. 

The circumstance that a person does not claim 
an occupancy right does not affect the fact that he 
is an occupancy tenant. The right is created by 
continuous occupation for twelve years and there 
is no necessity to claim it, 

Obviter—Au oral or unregistered s eri 
as to cuhanced rate of rent canuot be enforced in 
a Revenue Court. A PRAG NARAIN o ANGAD, 
(1922) A. I. R. (A.) 55. 495 
— — —— $8, 92——Occupancoy — holding-—Widow in 

possesston——Succession. 

A widow who succeeds to an occupancy holding 
on the death of her husband may not have any- 
thing more than a life-interest therein but she would 
be an occupancy tenant for the time being and the 
succession would open out on her death to the 
heirs of the last male-holder and would go to the 
persons entitled under section 22 of the Agra 
‘Tenancy Act and then in existence, A BHAWANI 
BHIKH v. SIDA NARAIN, (1923) A. I. R. (A.) 
IS 820 


8: 165 —Sit for profits against co-sharers— 
Extent of liability of co-sharers— Arrears of 
rent—Duty of co-sharer. ` 
As itis not the duty of one co-sharer to collect 
the share of rent due to another co-sharer, in a 
*suit under section 165 of the Agra Tenancy Act, 
the defendants can be held liable only if they 
have collected rents in excess of their own 
legitimate share. Therefore, the arrears of rent 
which might have been recovered by the defend- 
ants on account of arrears prior to the period in 
dispute, cannot properly be taken into account 
in such a suit, A DURGA PRASAD v. GANGA 
SARAN, (1922) A. LR (Al 501 763 


—s. 177. (£)— Jurisdiction, question of. 

In order to make a question of jurisdiction 
which conld be decided under section 177 
(faf the Agta Tenancy Act, there must be 
a plea that the suit as brought is not coguizabie 
by a Revenue Court. In other words, there must 
be plea that, assujuing the allegations made in 
the plaint to ge true, a Revenue Court has no 
jurisdiction to entertain the plaint and unless 
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there is such a plea, there is no question of juris- 
diction which can be decided. A Ponar SINGH 
v. MOHAN SINGH, (1922) A. I? R. (AJ) 424 578. 
—8$. 202— Denial of tenancy— Civil Court, 
jurisdiction of, ta determine question: of title— 





Lease void ab initio, person holding under, status — 


of — Agricultural lease—L eas? to collect rent. 

Under. section 202 of the Agra Tenancy: Act, 
where a tenancy is denied by one-party, the validity 
or otherwise of the document of title on which 
the other party bases his" right, can always be 
determined by the Civil Court, 

The position of a person holding under a lease 
which is void ab initio is that of a trespasser, and’ 
in the absence of any admission or adjudicatioh- 
as to the existence of a tenancy in any previous 
proceeding, he is liable to ejectment by the Civil 
Court. . 

A lease granted for the purpose of collection 
of rent and zemindari duesis not a lease granted 
for agricultural purposes within the meaning of 
section 202 of the Agra Tenancy Act. A AMINA 
BIBI v. YUSUF, (1922) A. I. R, (A.) 449; 20 A. 
L. J. 731:4 U.P. L. R. (A.) 209; 44 A. 748 
Agreementi— Consideration— Discharge of cùil 

liability— Threat to prosecute Agreement, validity 


OI. e 

Where on a,inere threat to prosecute for 
a non-compoundable offence or on an apprehension 
that prosecution would take place, an agreement 
is come to, this threat or apprehension 
is not sufficient to vitiate the agreement. 
The distinction between the motive for coming 
to an agreement and the actual consideration 
for the agreement must be kept carefully 
in view and this care must be particu 
larly exercised in a case where thereis a civil 
liability already existing which is discharged 
or remitted by the agreement. Pat, ABHIKANDA 
Sanu v. JOGI SAHU, 1 Pat. 164; (1922) A. I. R.- 
(Pat) 502 298 


Appeal, Civil— Finding of fact, whether can be 
interfered with. 

Where there is an appealon questions of fact 
an Appellate "Tribunal will not lightly interfere 
with the findings of fact of the Trial Court, and 
the rule must be most strongly applied where 
there is a conflict of oral testimony and the Trial 
Judge has had the* advantage of seeing the 
witnesses and of observing their demeanour, 

The rule should not, however, be pressed too Tar; 
for there are many cases where there has been a 
conflict of evidence in the Court below, in which 
the Court of Appealis bound to give effect to its. 
own view if it differs from that of the Trial Judge 
as, for instance, where the probability of the case- 
is so stroggly against the view of the Judge that 
the Court of Appeal disagrees witlt it, or where 
there are documents consistent with the evidence 
tor-the appellant and inconsistent with the evidence 
of the respondent and, in the view of the Court 
of Appeal, they are irre oncilable with the finding 
of the Judge. 

The demeanour of witnesseg is not invariably 
a safe guide to the truth of the evidence. M 
ADAM Haji PEZRA MOHAMED v. SAKAVATY 
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reference to arbitration 


HUSSAIN AKBARI, 31 M, IL, T. 40; (1922) M. W 


N. 434 43 M. I. J. 199; (1923) A. I. 
103 s 


Reang 








- Valuation—Court-fees—Appeal 
preliminary and final decrees, 
ACY (VII oF r870', s, 7 (qv) 892 
» 8econd—Divergeme between judgment 
end de, vee of lower App. Hale Couri— Question, 
whether rdanissible, ; 

Tle question of an alleged divergence between 
the judgment und the decree of a lower Appellate 
Court cannot be codsidered in second appeal the 
proper course is to draw the attention of the Court 
concerned to it, @ KALI RADA BOSE o. FANI 
BEUSAN Roy, 178 

Finding asto vntentvon based on evidence, 

whether conclusive. . 

The finding of an Appellate Court as to inten- 
tion of the parties to adeed of sale, arrived at 
upon evidence without ignoring important evi- 
deuce of any sort, cannot be questioned in second 
appeal, L RAM SINGH o GANGA RAM, (1922) A. 
I. R. (L) 356;3 L. 389 . 202 
-—— Finding not based on direct coidentc— 

Dinding of fact. 

, A finding not based 
circumstances, is nvvertheess a finding of fact 
which must be accepted in second appeal. M 
PONNALAGU Konan v. SINNIAH ÓDAYAN, (1921) 
M. W. N. 719 4 
Atrbitration— Arbitrator acing withont Jurisdic- 

ton—Sui lo set aside awas d, Wheih:y com- 

. peint, 

-An objection to an award, 
misconduct or irregulatity on 
arbitrator, ought tobe taken bya motion toset aside 
the award, but where it is alleged that an arbitrator 
has acted wholly without jurisdiction, his award 
can be questioned in a suit brought for that 
purpose. PUSASOON & Co, v. RAMDU'TT RAM. 
KISSEN DAS, (1922) A, I. R. (P, C.) 374;37 C. L. 
J. 336; 44 M. L. J. 758; 27 C. W. N, 660; (1923) 
M. W. N. 372; 50 C. r (P. C.) 712 

—Defect in brocedure—Substantial qustice-—- 

` Death of party making reference— Representatives 

not brought on *ecord—Guardtan for minor 
hair not appointed — Award, if nullity, 


` An award made on 


from 
See COURT-FEES 





on the ground of 
the part of the 





proper reference to arbitra- 
tion ought not to be set asile on the ground of 
an alleged defect in procedure not affecting the 
merits when substantial justice has been done, 
Although as a general principle a Person who 
is not a party toor Properly represented in any 
roceediugs should not be bound by those proceed- 
ings, yet, as proceedings before arbitrators are not 
intended to be carried on according to the rules 
of procedure contained in the Civil Procedure Code, 
the propositiqn cannot be of univetsal appli- 
cation to such proceedings. If there Ze a binding 
1 that it is necessary to 

be seen is that there is a substantial representation 
of the different interests before the arbitrators, 
Rashid-un-nissa v, Mohammad Ismail Khan, 3 
Ind. Ces. 864; 21 A. 572; 14 C. W. N. I182: 10 C. I, 
3. 318; 6 A. L. J. 822, rr Bom. le R. 1225: 6 ML. 
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Manindra Nath Mandal v. Mohanunda Roy, 
13 Ind Cas, 161, 15 C. L. J. 360, distinguished 

The question whether an award would be binding 
or not must depend upom the circumstances of 
each case, 

Where, having regard to the subject-matter of 
an arbitration and the. terms of- the reference, 
&n award would be binding on the legal represen- 


tatives of the parties to the teference, 
the fact that during the period when 
arguments were being addressed to . the 
arbitrators two of the persons making 


the reference died and the representatives of one 
o! them were not brought on the record and no 
guardian was appointed for the minor beir of 
the other, would not make the award a nullity, 

There is no rule ot procedure by which arbitra- 
tors can substitute representatives of deceased 
persons or appoint guardians ad litem for their 
minor heirs, C BiNAvAKDAS ACHARJEE v. NALINI 
KUMAR CHAKRAVARTY, 26 C. W. M. 804; (1922) 
A, I. R. 4C.) 226 459 


Arbitration Act (IX of 1839), s. 9, (b), application 
Cf —S ub mission providing for atpotntment of arbi- 
irator by third person, whether covered. 

Where an agreement to refer to arbitration in 
which each party has to appoint an arbitrator, 
provides that on a failure by any party to appoint 
the arbitrator, the appointment shall be made 
by a third person, the submission ig not covered 
by section 9 (b) of the Arbitration Act, and in suck 
acase if a sole arbitrator is appointed . according 
to that section: the appointment is ineffective and 
any award made thereunder is void. P. Œ Sasoon 
& Co. v RAMDUTT RAMKISSEN Das, (1922 AL R. 
(P €.)374 3 C. L.J 336; 44 M. L. J. 758; 27 C. 
W. N. 660; (1923) M. W, N. 372: 50 C. 1 (P. C.) 777 


ss, 12, 18— Extension 
frators— Notice to parties— 
ston of awavd—Discretion 
Court, interference by. 
There is no power in the arbitrators to extend 
their own time after it has expired; but 
there is power in the Court to extend the time 
under section 12 of the Arbitration Act, even though 
the award has been completed, 3 
Where the arbitrators differ and the matter 18 
referred to an umpire, itis the duty of the latte? 
to call upon all parties to the reference to attend. 
Failure to give notice to any of the parties amounts 
to legal misconduct, even though the party to 
whom notice is not given had intimated to the 
arbitrators that he did not intend to take part 
in the arbitration. 
Section 13 of the- Arbitration Act leaves a dis- 


of time by arbi- 
Misconduct— Remis- 
0f Court— Appellate 


‘cretion to the Judge who hears the case to remit 


an award and the exercise of that discretion should 
not be interfered with on appeal unless there are 
very strong grounds for doing so, or, in other words, 
unless it is clear that the Judge has not exercised 
a judicial discretion. 

Where the misconduct of an umpire consisted ` 
in not giving notice to one of the parties to attend 
who had previously intimated to the arbitraters 
that they did not interd to take part in the arbityg« 
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tian, and it was found that there was nothing in 
the conduct of the umpire to show that he was 
prejudiced in any way or unfit to hear and determine 
the case, and the T»ial Court refused to remit the 
award without giving any grounds for its refusal. 

Held, (1) that this was a case in which the 
e Trial Court should have exercised its discretion by 
remitting the award ; 

(2) that this was a fit case in which the Appellate 
Court should interfere with the exercise of its 
discretion by the Trial Court. M Lours DREYEUS 
V. RAJAGOPALA IYER, 16 L. W. 657, .1923) A. I. R. 
(M.) 222 3 








S. 19— Arbitration, reference to— 
Injunction to — vestrain proceedings—Balance 
of conventence—Contract Act (IX cf 1872), 
s. 30— Contract, wagering, what is. 

In dealing with an interlocutory application for 
an injunction restraining a party from proceeding 
with an arbitration, the Court must be governed 
by considertions as to the comparative mischief or 
inconvenience tothe parties which may arise from 
granting the injunction, and the burden lies upon 
the person applying for the injunction of showing 
that his inconvenience exceeds that of the other 
party. 

A contractis not a wegering contract, unless 
it is the intention of the parties under no 
circumstances te*call for or to give delivery from 
and to each other. S KIRPAL Das-KartiAN Das 
V. GAJAN Mar BHAGWAN DAS, 158. I. R 5 864 


Award, suit to  enforce— Limitaticn, delermina- 
tion of—Morigage— Amount due, fixed by arlitra- 
tion—Suit for redemption on basis of award— 
Limit tion Act ( I X of 1908), Sch. I, Art. 143. 
In the case of a suit to enforce an award, tce 

period of limitation is determined by the nature 

of the relief sought. 


MaPon v. Maung San Baw,2 U.B R. (1897-01) 
446, relied on. 

Where a dispute as to the amount dueon a mort- 
gageis referredto arb.tration and the aibitratois 
decide what the amount should b» and give the 
mortgagee a title to possession for a certain n. mber 
of years, a suit for redemption, by enforcing the 
“award, would be governed by Art. 148 cf Sche 
dule Ito the Limitation Act. U B MaAuNG NE 
DuN v. MAUNG CHO, 4 U. B. R. (1922) 124; (1923) 
A. I. R. (R ) 108 517 


Benami transaction — Burden 

As Lenami transactions are very f: miliar in 
Indian practice, even a slight qu ntity of evidence 
toshow that a transaction was sham may suffice 
for the purpose. The person who impu,ns its 
apparent ch.racier must not rely, h wever, solely 
on probabiities. He must show som.thiug definite 
to establish that it is a sham transaction, on the 
principle that the burden of p:ocf lies upon the 
person, who cla ms contrary to the tenor «f a ded 
e «nd all g s ti at the app rent is not .he real state 
of things. The most important test to be appLed 
is these c sesis the source whenceihec ns.d.r.t.n 
came, Where, however, irom the lapse of iine, 
dire t evidence of a conclusive cr reliable ccaracter 
is not forthcoming, as io the payment of considcr- 
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ation, the case must be dealt with on reasonable’ 
probabilitie: and legal inferences arising from prov- 
ed or admitted facts. {ithe evidence on neither 
side is wholly convincing as to the fundanicntal 
criterion, namely, the source of the perchase- 
money, if the evidence given and withheld is open 
to adverse critici, the Court must rely on the 
surrounding circumstances, the po ition of the 
parties and their relation to one anether, the motives 
which could govern their actions and their sub- 
sequent conduct, including their dealings wi h or 
enjoyment of the disputed property. The Court 
must further look to the subsfance of the transac- 
tion as evidenced in the deeds of the parties, n t 
permitting the real question to be obscured éy the 
form of expression, the literal sense, nor by exhibi- 
tions of the art of the conveyance in the shape of 
recitals of obv.ously untrue statements introduced 
to impart some additional so'emnity to an instru- 
ment. CPnzRouoDE Kumar Roy v KALI MOHAN 
SAHA PRAMANICK, 36 C. I. J. 396; 27 C. W. N. 
305: (1923) A. I. R. (C) 228 555 
Benamidar—-Ejectment suit. 

A benamidar is entitled to sue for the ejectment 
of a person in occupation of property purchased 
inhis name. A SHAFI-UD-DIN v. HURMAT, (1923) 
A. AR (A.) 10 t 849 


Bengal Allávion and Diluvion Act :IX of 1847), 
SS. d, G—'' New map,” meaning of—Compars- 
sun of maps-- Jurisdiction of Revenue Authorities 
to assess ‘ added lands '—Withholding of relevent 
papers, effect. of. 

The expression “any such new map" in sec- 
tion 6 of the Bengal Alluvion and Diluvion Act 
refers to the “new map” made according to 
“new survey” as contemplated in section 3 of 
the Act which provides for periodical surveys 
at intervals of not less than ten years after 
a Revenue Survey has been completed and 
approved. Thus before the Revenue Authorities 
can set in motion the machinery at their disposal 
for assessing alluvial increments under section 6 
of the Act, there must be a comparison between 
two maps, made at an interval of not less than 
ten years and each showing the revenue paying 
estate concerned. That estate must, accordingly, 
be n existence as a tevenue paying estate, if not 
before, at least on the date of the frst of the two 
maps taken as fhe basis for comparison, 


‘The Revenue Survey map is taken as the basis 
of comparison, but the comparisom of the maps 
is not conclusive. The comparison sets the Revenue 
Authorities in motion, and they may, then, on the 
best materials they can procure, proceed to assess 
what land the? deem to be assessable, 


Section 3 of the Bengal Alluvion and Diluvion 
Act is all comprehensive in scope, and sections 5 
and 6 both refer to all estates paying revenue 
directly to Government, no matter whether they 
were or were notin existence in 1793. What is 
essential to attract the application of Act I® of 
1847 is that there should have been, in the case 
of the estate concerneds a Revenue Survey. 

When thg jurisdiction of the Revenue Authorities 
to take action under the Bengal Alluvion and 

* 
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* Diluvion Act is challenged, it is incumbent on the 
Crown to place before the Court all the materials 
available with a view toeestablish that jurisdic- 
tion “was assumed in strict compliance with the 
statutory requirements. 

The burden of proof lies upon the Crown to 
establish that the lande attempted to be assessed 
under section 6 of the Bengal Alluvion and Diluvion 
Act is ‘added sland, that is, land not included 
in the osiginal assessment, 

If the relevant papers in the hands of the officers 
of the Crown are withheld, the Court must not 
hesitate to draw an aelverse inference, such as would 
legitimately arise from the omission to produce 
those papers. 

Those in possession of important documents 
or information should not take advantage of the 
abstract doctrine of the onus of proof for the 
purpose of omitting. to furnish to a Court of Justice 
the best materials and the best assistance for its 
decision. Ü SREENATH Rov a SECRETARY OF STATE 
FOR INDIA, 36 C. I. J. 345; (1928) A.I. R. iC) 
233; 50 C. 276 510 


Bengal Embankment Act (II of 1882), ss. 59, 61, 
68, 86— Erroneous order by Collector whether can 
be questioned by Civtl Courts— Jurisdiction, want 
of and wrong exercise of, distinction between. 

An order by a. Collector under sectiqn 68 of the 
Bengal Embankment Act determining the amount 
recoverable by the proprietors from the tenure- 
holders, but failing to specify, a8 required by sec- 
tion 61 of the Act, the instalments in which the 
sum is recoverable is manifestly errcneous, but 
the Civil Courts have no power, by virtue of the 
provisions of section 86 of the Act to question the 
order. Such an order can be questioned only 
by way of review or appeal made under the pro- 
visions of the Bengal Embankment Act itself, 

' here is a clear distinction between jurisdic- 
tion and the exercise of jurisdiction. 

Hardyanath Roy v Ram Chandra Barua Sarma 
58 Ind, Cas. 806; 48 C. 138; 31 C. In J. 482; 24 
C; W. N 723, followed. 

Jurisdiction is the power to hear and determine 
a case ; it does not depend either upon the legality 
of the exercise of that power or upon the cor- 
rectness of the decision pronounced; for the power 
to decide necessarily carries with it the power 
to decide wrongly as well as rightly. 

Malkarjun v, Narhari, 25 B. 337; 5 C. W. N. 10: 
2 Bom L, R. 927; 27 I.A. 216; 10 M. Jy. 
7eSar. P. C. J.«39, followed. 

The boundary between an error of judgment 
and the usurpation of power is this ; the former 
is reversible by an Appellate Court wthin a certain 
fixed time and is, therefore, only vofdable ; the lat- 
ter is an absolute nullity. So far as want of juris- 
diction itself is concerned, it is wholly immaterial 
whether the decision upon the' particular ques- 
tion is correct or incorrect. (C. ARUN CHANDRA 
V. MANMOHANSINGHA, 37 C. L. J. 585 2 


Bengal Land Revenue Sales Act (VII of 1868), s. 11. 
— Estate ín arrears of Land Revenue— Sale— 
- Jurisdiction of Collecfor—Sale of estate not in 
arreavs— Tiie of owner, whether affected. 
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Under the Revenue Sale Law, the Collector is 
given power to sell estates and shares which are 
in arrears; it gives him no jurisdiction to sell shares 
which are not in arrears. Ifeby mistake 4 share 
is sold which is not in arrears, the Collector acts 
without jurisdiction and the real owner's title is 
not affected by the sale. Pat. MOHAMMAD 
WAHEED o SUNDER BASI Kaur, (1922) A.l. R. 
(Pat.) 445 714 
Bengal Land Revenue Settlement Regulation (VII 

of 1822), Officer making Settlement under, t 

can enchance rents— Appropriate procedure for 

enchancement, 

The provisions of Regulation VII of 1822 only 
enable the Collector to ascertain and record the 
tents actually payable at the time when a Settle- 
mentor re-Settlement is made. If it is desired to 
enhance the rents of the tenants, proceedings 
should be taken by the Revenue Authorities under 
Part II of Chapter X of the Bengal tenancy Act 
or by the landlords themseives under section 52 
or sonie other appropriate provision of that Act. 
C ASHUTOSH CHAKRABARTY o DWARIKANATH 
Mara, 36 C. I. J. 192;27 C. W. N. 121; (19.3) 
A.I R. (C. 207 119 


Bengal Municipal Act (III of 1884), ss. 15, 
cls. (2), (8), 58— Election— Hindu joint family— 
Income of both father and son assessed tointly— 
Right tovote—Son occupying same nolding with 
father— Occupation of son, nature of. 

Where the income of both the father and the 
son is assessed to income-tax, both are qualified to 
vote under clause (2) of section 15 of the Bengal 
Municipal Act. The fact that they are living as 
members of a Hindu joint family and then 
income is assessed jointly does not take 
away the right of the son to vote. 

A son who is occupying a holding belonging to 
his father and is living there as the son of his father 
and not as an owner,is not a person qualified 
to vote under section 15 (3) of the Bengal Municipal 
Act. O CHARU CHANDRA 7. CHAIRMAN OF THE 
MUNICIPALITY OF FARIDPUR. 26 C. W. N. 412 

154 


8. 87—Sale-deed executed by Chairman 
and Commissioner of Municipality—Registration, 
preseutation for, by Chainnan alone—Transfer, 
whether effectual, See REGISTRATION Act (> Vl 
OF 1908), SS. 34, 35 794 


Bengal, North-Western Provinces and Assam Civil 
Courts Act (XII of 1887, s. 18 (rt 
Civil Procedure Code (ActV of 1908}, 
$s. 1i50—' Assignment’ and ‘transfer’ of busi- 
ness of Civil Court, distinction belween— Decree 
passed by Court before assigninent—Execution by 
Court io whom business assigned. 

An assignment of the business of one Court to 
another by the ‘District Judge under section 13 
(2) of the Bengal, N.-W. P. and Assam Civil Courts 
Act is not the same thing as the transfer gf, 
business under section 160 of the Civil Procedure 


Code, 
the, business of 


A Court to which 
ancther Court has beeu assignel by the 
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Bengal, North-Westefn Provinces and Assam Civil 
Courts Act—concld, 
District Judge under section 13 (2) of the 
Bengal? North-Western Provinces and Assam 
Civil Courts Act, has no jurisdiction to 
entertain an application for execution of a decree 
passed by the Court whose business was so 
assigned. The application for execution should 
be made to the Court which passed the decree. 
C MAHAMAD KAZEM ALI v. NIAM-UD-DIN AHMED, 
26 C. W. N. 216; (1922) A. I. R. (C.) 41 210 
. Bengal Public Demands Recovery Act (III 
of 1913), s. 36, whether | retrospective —Wrongful 
sale under old. Act— Sini for recovery after passing 

of new Act, maintainability of. 

When a property is sold by the Revenue Authori- 
ties under the Public Demands Recovery Act, 1907, 
for an imaginary arrear, there is usurpation of 
jurisdiction on theit part and the sale is a nullity. 
The owner of the property has a right to institute 
a suit to recover possession of it within 12 years 
from the date of dispossession and section 36 of the 
Public Demands Recovery Act, 1913, cannot 
affect such a right, as it was not in existence 
when the property was brought to sale and the 
tight accrued. ©, DuorENDRA KRISHNA MUK- 
HERJEE v. MOHENDRA NATH MUKHERJEE, 27 C. W. 
N. 380; (1923) A. I. R. (C) 428 869 
Bengal Tenancy Act (VIII of 1885), s. 22 (9) 

as amended by Eastern Bengal aud Assam Act 

(I of 1908)— Acquisition of occupancy holding by 

co-sharer landlord, effect of. : 

Under section 22, sub-section (2) of the Bengal 
Tenancy Act, as amended by the Eastern Bengal 
and Assam Act I of 14608, when a co-sharer 
landlord purchases an occupancy holding, 
the occupancy holding disappears, and the pur- 
chaser holds the land as a joint proprietor or joint 
tenure-holder as the case may be. The purchaser 
enjoys the land in his character of proprietor or 
tenure-holder and not asa rayat. But as upon 
the disappearance of the tenant right all the 
holders of the supe ior interest would prima facia 


be entitled to possession, that one amongst them ' 


who is allowed to keep exclusive possession of 

the land is liable to pay his co-shaters a fair aud 

equitable sum for such use and occupatior. 

'Ü, PURNA CHANDRA ROY v. MATHURA MOHAN SAHA, 

36 C. IL. J. 89; (1923) A. I. R. (C.) 210 8 

— ———88. 90 (b, 182— Homestead land— En- 
hancement of rant— Local usage. 

The rent of a holding consisting of a homestead 
or a homestead and a tank is liable to enhance- 
mont under section 30 (b) of the Bengal Tenancy 
Act. 

Ther: is nothing in section 30 of the Bengal 
Tenancy Act to restrict it to the land actually 
used for cultivation. To attract the operation 
of the section it is sufficient that the land in 
question is a holding held at a money rent by an 
occupancy raiyat. 


eg Section 182 of the Bengal Tenancy Act does not 
remove homestead lands fiom the operation of sec- 
tion 30 of the Act, Under section 182 jt would be 
open to the tenant to prove that the rent of home- 
stead lanfi by custom or local usage is not liable 
to be enhanced under section 3¢ (£). But failing the 
proof of any such custom or sage, homestead 


e 


GENERAL INDEX. 


Tory 
Bengal Tenancy Act—contd, l 


laad would come within the operation of section 
30 (b). As to whether*in any particular case an 
enhancement should be granted would depend on 
the circumstances of the cas». 

Per Panton, J.—An enhancement under section 
30 (b) of the Benyal Tenaficy Act is made upon 
general grounds and its application does not depend 
upon the use, agricultural or otherwise, to which 
the holding is put. © RXESHEECASE LAW v. 
CHINTAMONI DALAI 36 C. Jy. J. 3¢5; (1922) A.I 
R. (C) 510; 27 C. W. N. 962 585 
—— —— 8. 409 — Noticeto quit, quisites of— Receipt 

of rent-—-Wawer— Landlord and tenant—Raiyat, 

status of, whether altered by clause permitting 
recovery of rent by summary process. 

The technicalities of the English Law relating to 
the form or contents of a notice to quit should 
not be introduced in connection with thé pro- 
visions of section 49 of the Bengal Tenancy Act. 

Havifulla Gain v. Ben de Behary Mondol, 19 
Ind. Cas. 557; 17 C. W. N. 932, followed. 

There is sufficient compliance with the require- 
ments of section 49 of the Bengal Tenancy Act, 
if what is served upon the tenant gives him notice 
to quit the land at the end of the agricultural 
year next following and the suit for ejectment is 
instftuted after the lapse thereof. 


Maharulldh Patwari v. Madan Gazi, 1 C. W. N, 
113, Dwarka Nath v. Rant Dasst, 28 C. 308; 
Chandi Charan Nath v. Sounda Bibi, 44 


Ind. Cas. 2:4, 28 C.L. J, or; 22C.W. N. 179, 
followed. 

The nature of a ratyat’s tenancy is not altered 
by the fact that a condition is annexed to the lease 
which entitles the landlord to realise rent by 
summary process. 

Where a tenancy has been determined by notice 
to quit, receipt of rent after service of notice in 
respect of a period prior to the notice does not 


amount to a waiver of the notice to quit 
Q PURNA CHANDRA DAS v. ALI MUHAMMAD, 
999 


——-——ss. 50, 104-H— Tenancy of known origin 
—Fresumption under s. 50, whether applicable 
-.Sui! under s. 1>4-H, when lies. 

Per Woodroffe, J.—Where the origin of a tenancy 
is known section 50 of the Bengal Tenancy Act 
does not apply $o raisea presumption of the 
fixity of its rent. 

A Civil Court is not competent to revise the 

e rant fixed iu the Settlement Rent-Egoll. * 

Per Suhrawarvdy,  J.—Section 104-H of the 
Bengal Teuancy Act only contemplates a case 
where a person has been aggrieved so far as 
aa entry of reat in the Record of Rights is 
concerned. 

A plaintiff who is not really affected by an 
entry of rent inthe Record of Rights, would not 
be entitled to claim a revision of rent under 


o clause (4) of section rot H of the Bengal Tenancy 


Act even if his case falls under any of the sub- 

clauses of clause (3) of that section. C. SECRETARY 

OF STATE FOR INDIA v. RAM CHARAN ACHARJVA 
€ 

— —— —-88400, 115— Presumption under s. Sec 

Record of Rights, entry in, effect of—'* There. 

ajter" in s. 115, meaning of. . `> 


e. 


validity of such new contract. 
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Although section 115 of the Bengal! Tenancy 
Act does not exclude the application of the pre- 
sumption under s. 50 of the Act mereiy on the 
preparation of the Record of Rights under 
Chapter X of the Act, the presumption is not 
applicable after the Record has become final. 

The expression ''thecraiter'" in section 175 of 
the Bengal Tenancy Act signifies “after the par- 
ticulars have been finally recorded after recourse 
to all the provisions contajned in Chapter X of 
the Act for the attainment ot finality iu thts res- 
pect,” and does met merely refer to a period 
subsequent to the time when the Record of Rights 
was framed. ( PRASANNA KUMAR SEN v. DURGA 
CHARAN CHAKRABARTI. 26 C. W.N. 947, 36 C. 
I. J. 291; (1922) A. 1. R. (C) 146; 49 C. m 

d 
nn, §2 (1) (b)—Rent suit—Tenant disclaim- 
ing liability until enquiry as to reduction of rent— 

Procedure, 

Where in a suit for rent the defendant claims 
a reduction of rent by reason of the fact that he 
was not put in possession of all the property and 
contends that he cannot be made liable for the 
rent until an enquiry has been made as to what 
reduction should be made upon a proper appor- 
tionment, section 52 (1) (b) of the Bengal Tenancy 
Act is applicable, and it is open to the Court to 
enter upon an inquiry as to what deduction of 
rent should be made iu respect of the deficiency in 
the area, C BENI MADHAB Roy o KRISHNA 
KAMINI GUPfA, 36 C. L. J. 121. 177 

g. 19 1-J— Entry in Record of Rights made 
without jurisdiction— Presumption of correciness. 

Section ro4-] of the Bengal Tenancy Act raises 
an irrebuttable presumption in favour of an entry 
in the Record of Rights as to the rent payable, 
but this presumption is of uo avail in the case of an 
entry made as the result of a proceeding carried 
on without jurisdiction., C ]Jvorr PROKASH 
CHATTERJEH UV. BAGALA KANTA, 36 C. I, J. 124, 
(1922) A. T. R. (C.) 274. 829 
=S, 105, 178 —Staius of tenant, dectsion as 

to— Appeal, second, competency of—Fixed rate 

tenant—~ Accepta ice of rew tenancy. 

In a proceeding under section ros of the Bengal 
Tenancy Act a decision upon the questiou of the 
status of the tenant is liable to be challenged by 
way of second appeal to the Hig? Court. 

lt is open to a raiyat at a fixed rate of rent to 
accept a new denang on new terms. Section CH 
of the Bengal Tenancy Act woull not airect the 
C Sarat CHAN- 
DRA DE Das v. TARAPRASANNA, 36 C. L. J. 333; 
(1923) A. I. R. 'C.) 141 e 437 


8. 109-0, scope of — Agreement for enhance- 
ment of vent in contravention of Act—Rvenue 
Officer, duty of. 

In every case, where the provisions of section 
109 C of the Bengal Tenancy Act are inyoked, , 
there should be a strict compliance with its require- 
ments. The Settlement Officer has to determine, 
in the first pla ʻe, whether the terms of the agree- 
ment are really such th&t if they were embodiedin 
a contract, they would not be enforced under the 
Act, Ifthe conclusion is ín the affirmative, he is to 
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satisfy himself that the rent agreed upon is fair 
and equitable. It is only in the event of his being 
so satisfied, but not otherwise, that Re can 
settle such rent as fair and equitable rent. 

A Revenue Officer specially empowered under 
section 109 C of the Beugal Tenancy ‘Act gave 
effect to an agreement between a landlord and * 
his tenant for enhancement of rent though the 
terms of the agreement contravened the provisions 
of the Act, His order was in these terms: “The 
tenant agrees. Though the increase is rather large. 
the attested compromised rent may be settled as 
fair and equitable;" 

Held, that section 109 C of the Bengal 
Tenancy Act did uot contemplate settlement of 
fair and equitable rent on the basis of such an: 
ambiguous order and in accordance with a 
contract which contravened the provisions of the 
Bengal Tenancy Act. GO MovpHANNESSA BIBI 0, 
Satis CHANDRA GIRI, 37 C. L. J. 118; (1923) A. 
I. R. (C.) 435 895 
—-—8,.170 (8)—'' Interest in the 'lenure ov 

holding voidabie on the sala," meaning of— Rent- 

decree— Execution against Hindu widow— Revere 
stoner, if entitled to deposit decretal amount. 

The words “an interest 11 the tenure or holding 
voidable on thesale'' in section 170 (3) of the 
Bengal Tenancy Act mean an interest which is 
in existence at the time of the sale and which 
will become iiableto be avoided on the sale taking 
piace at the option of some one. The interest 
of a reversioner is not such an interest, and, 
consequentiy, in execution of a decree obtained 
against a Hindu widow for arrears of rent, the 
reversioners are not persons who are entitled to 
pay money into Court under sub-section (3) 
of section 170 cf the Bengal Tenancy Act. 
MOHENDRA NATE NANDA V, BAIDAYA NATH 
TRIPATHI, 26 C. W. N. 167; (1922, A. I. R. va 
95 
Sch. III, Art. 8, applicability of-—Dis- 

possession by co-tenant. 

Art, 3 of Schedule III of the Bengal Tenancy 
Act has no application in a suit between two 
tenants unless the dispossession of the plaintiff 
tenant can be attributed to the agency of the 
lanilord. OG JANAKI Nara SAHA v. BAIKUNTHÀ 
NATH GHATTAK, 36 C. I, J. 140; (1922) A L.R. 
(C.) 176;27 C W. N. 259 “602 


Bombay Rent War Restrictions) Act {II of 1918) 
— Landlord, suit by-—Tenans pleading monthly 
tenancy at fixed vent—Subsequent suit for standard 
venti——Res judicata. 

Whe ea tenant has obtaine! a decree from the 
High Court declaring that he is a tenant ata 
certain rate of rent per mensem, it is not open 
to him to contend subsequently that he is liable 
to .ay only the standard rent under the Bombay 
Rent Act. B Farst\BaAr v. FRAMROZ ARDESUIR 
BANAJI, 24 Bom. I. R. 1281 ; (1923! A. I. R. (Bom ) 
145 e | Oo 


s. 6 1) — Ejec'ment suit on non-payment 
of reni— Payment of rent. into Couri after filing 
of suit, effect o-— Pays,” meaning of. 

Where a tenant contumaciously refuses te 
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* 

pay rent for premises leased to him, he cannot, 
in an action for his ejectment, claim the protec- 
tion of the Bombay Rent (War Restrictions) Act, 
by bringing the arrears of rent into Court, because 
the conditions in sectión 9 (1) of the Act are con- 
ditions precedent which must be fulfilled at the 
date ofthe cause of action, the word “pays” 
ànthe section referring to the time anterior to 
the filing of the suit. B MATRHURA DAS-MAGAN 
LAL, V. NATHUBHAL VITHALDAS, 25 Bom, I, R. 345 
, $20 
Buddhist Law, Burmese—Burmese Buddhist, succes- 
sion Lo—— Heir's nationaity or religion, whether 
material-— Inherttance—Slep-children and col- 

laterals. 

The Burmese Buddhist Law of Inheritence applies 
where the estate is that of a Burmese Buddhist, 
even though some of the heirs are not Burmese 
Buddhists, 

The real point of view of the Buddhist Law of 
Inheritance is based on the community of interest 
between husband and wife, So strong is the 
bond between them that, in the absence of natural 
children, the husband’s or wife’s children, as the 
case may be, rauk as children of the step-parent 
in the matter of inheritance to the exclusion of 
collateral blood relations. Mere separate residence 
of a step-child does not, by itself, prove or even set 
up an inference of a breach of filial relations, such 
as would deprive a child of his rights. As re- 
gards ancestral property, however, the step- 
children, are only entitled to a half share as 
against the collaterals of the deceased. 

Maung Sein Thwe v. Ma Shwe Yi, 64 Ind. 
Cas. 415; 10 L. B. R. 396; 13 Bur. L. T. 216, 
relied on. 

A rule of law may appear on occasion to operate 
inequitably but that does not permit a Judge 
to abrogate it when in his opinion it would be 
harsh to apply it. L B KnHoo HAING SEIN o 
KHOO PEING HEo, (1922) A. I. R. (L. B) 29 855 
———— JDivorce—- Partilion— Parties presiously 

married. 

In case of a divorce by mutual consent where 
both parties to the marriage were previously marri- 
ed the ruleis that each party will take the payin 
which he or she brought to the marriage and 
this rule applies even though the property may 
have been changed in form provided it has not 
e been merged entirely ia the jointly acquired prop- 
erty and so changed its character, Change of 
form does not affect the rule so long as the payin 
can be identified. In such a case the husband is 
entitled to only one-third of the property 
inherited by the wife during coverture. Bur 
MauwNG Suwe THA v. MA WAING, II L. B. R. 48 

562 
Inheritance, exclusion from-— Unfitial 





conduct. 

Under the Burmese Buddhist Law persistent 
and continued unfilial conduct may debara child 
from inheriting from his parents, but a single 
actefenere disobedience, howeyer, gross, would not 
be a disqualification, unless such act was an act 
of positive enmity. U B Maunc Nvr MAUNG v. 
Ma Nu, 4 U. B. R. (1922) 104; (1922) A. I, R. 
(U. B.) 12 . 904 


GENERAL INDEX. 


1017 


Burden o0fproof—- Adoption by Hindu widow of 
immature | age— Undue influence, allegaiion of 
—Dwiy of Court, 

Where an adoption, alleged to have been made 
by a Hindu widow of immature age, is disputed 
by her as not having been made ofher own 
free will, a Court is bound td consider all the cir- 
cumstances surrounding the adoption where 
the adopted son is the son of e certificated 
guardian, itis sufficient to cast suspicion $n the 
whole transaction and to throw the burden 
on the person adopted to show that it wasa 
valid adoption brought about With thefree con- 
sent of the widow. B GHANSHYAM Das v. 
LAXMIBAI,24 Bom. l. R. 726; (1922) A. IPR. 
(B.) 218 955 


Caleutta High Court Rules, Chap. XXXVI, I. 77. 
Se; SHERIFF'5 POUNDAGE 488 


Calcutta Rent Act (III of 1920), s. 8—Standard 
veut fixed by Controller increased by 
President of Tribunal— Notice, whether necessary. 
A notice under section 8 of the Calcutta Rent 

Act is not necessary when the standard rent as 

fixed by the Controller has been further increased 

by the President of the Calcutta Improvement 

Tribungl, tae landlord having complied with the 

provisions of esection 8 as regards the increase 

allowed by the Controller. : 


A certificate from the Controller is not necessary 
in order 1o entitle the landlord to recover the rent 
so mereased by the President of the Tribunal. 

Per Richardson, J.—A4s a standard rent 
certified by the Rent Controller under clause (7) 
of section r5 of the Calcuita Rent Act may be 
revised by the President of the Tribunal under 
se:tion 18 cf the Act; ic would not seem to be 
ihe intention of the Act that, after the President 
has given his decision under section 18, the Con- 
troller should have any power under clause (i) 
of section 15 to certify or rectify a standard rent. 
C Cones, I. J. v. G. Dias, 26 C. W. N. 961; (1922) 
A. LR. (C.) 475 $51 
— 5$. 11, sub-s. (5)— Payment of rent— Tenant, 

duty of— Acceptance of rent after default by land- 

tord— Waiver. 

Where in a suit for ejectment a tenant claims 
the benefit of the Calputta Rent Act he must show 
that ke has paid arrears within three months of 
the Act coming into force, and subsequently paid 
hiserent regularly within the time fixed en the con- 
tract with his landlord, or, in the absence of any 
such contract, by the r5th day of the following 
month, or, in the event of the landlord refusiug 
to accept rent, by* depositing it with the Rent 
Controlier withiu a fortnight of its becoming due. 
Where such of these conditions as, are applicable 
are not fulfilled, it is a mere waste of time to con- 
sider any other plea under the Act. 


Where Wiere ig an agreement to extend the time 
for pa, ment before the rent actually becomes due e 
under the lease, there it might well be tnat the 
time within which, under section xr (5) of the Rent 
Act, rent has to be paid to the landlord is such 
extended date, fut where the default has already 

f * 


+ 
* 
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taken place any subsequort acceptance of rent 
by the land'ord docs not operate as a waiver and 
take the matter out of t^e provisions «f section 
tr, 5nb-sectio 1 (3) of the Act ÜCTETRA BHUICHAND 
-9. GRACE, 26 C. W. N. 678; (1923) A. I. R. (C) 227 

494 
— s. 15— Application for standardisation 
"of vent—Refusal by Rent  Controlley — High 

Coyrt’s power of superintendence— Indian High 

Courts Act, 1861, s. r5— Government of Ii dia 

Act, 1915, S. 107—'* Inferior Court," meaning of. 

Section x5 of the Calcutta Rent Act makes it 
obligatory on th® Rent Controller to grant a certi- 
‘ficate certifying the standard rent. 

ere the rooms in respect of which an appli- 
cation is made for standardisation of rent under 
section 15 of the Calcutta Rent Act, are perfectly 
certain, easily enough ascertainable and are sub- 
‘ject to no doubt at all, it matters nothing whatso- 
ever whether the premises comprising the rooms 
‘have three numbers or one number or have got no 
number at all and there is no justification for the 
Rent Controller's refusal to comply with section 
15 of the Act on the ground of a confusion in the 
number of the premises. 

The High Court has power of superintendence 
and revisional jurisdiction as regards the Rent 
Controller. ‘ 

Where a new and special jurisdictionis conferred 
upon an Ordinary Civil Court so as to make it for 

. certain limited purposes a Court of special jurisdic- 
tion, the powers and duties of which are defined 
by Statute, the High Court has, in the absence of 
‘any special provision conferring appellate juris- 
diction in any form, as regards those purposes, a 
tight of superintendence arising ont of the ordinary 
‘relationship between the two Courts. 

But it is not enough for the purposes of the 

Civil Procedure Code or the Letters Patent which 

"deal on definite principles with a regular order of 
Courts, that from the limited nature of the powers 
conferred, or from a mere comparison with other 
Courts, cr from possible relationships thereto not 
yet subsisting, a new Court may be styled an “ in- 
ferior Co.rt" to the High Court. An actual re- 
lationship to the High Court must be established : 
an existing thread of connecting authority must 
be disclosed. O ALLEN Bros. & Co. v, BANDO 
& Co., 26 C. W. N. 845; 49 4C. 931; (1923! A. I. 
R. (C.) 169 | , 371 
Cause of action— Alienation by Hindu widow 
claiming absolute estate under Will —Declera- 
tory suit by veversioner— Failure to sue for 
cancellation of-——~Will, effect of. 

Where a reversioner brings a suit for a declaration 
that a deed of transfer executed by the widow 

. is void as against his rights and a Will alleged 
to have been executed by the deceasede husband 
of the widow conferring an absolute estate upon 
her is set up in defence, the reversioner is not 
barred from disputing it, merely because he failed 
fo sue for its cancellation within the" period’ of 

*limitation. L CHHAJJU Mat v. KUNDAN LAr, 
(1923) A. I. R. (L.) 53 f 338 

— AHenaltom by Hindu widow—Suli to set 
“aside silenalion—Disintissal on ground of want of 

. títlo— Title established in subsequent litigation 

* 
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Limitation, fresh start of— Limilation Aci (IX 

of 1908), s. 9, Sch. I, Art. 141. 

Limitation when it once begius to run cannot 
stop running except in tMe particular exception 
mentioned in section 9 of the Limitation Act. 

Soni Ram v. Kanhaiya Lal, 19 Ind. Cas. 291; 
35 À.227; 13.M. L. T. 437; 17 C. W. N. 605; jé 
A, L. J. 389; (1913) M. W. N. 470; 17 C. L. J. 488; 
15 Bom, L. R. 489; 25 M. L. J. 131; 401. A. 74 
(P. CL Secretary of State for India v. Zemindarant 
of Vegayammapeta, 49 Ind. Cas. ¢8; 12 Le W. 
334, relied upon. ~ 

During the lifetime of a Hindu widow one 4 sued 
to set aside an alienation made by her. His 
suit was dismissed on the ground that the nearest 
heir was not A but B. After the death of the 
widow, B sued to recover the properties, but his 
suit was dismissed on the ground that he was not 
the heir, his title being based on an alleged adoption 
which was held not proved. C, who was the heir 
of A, then sued to recover the properties more 
than twelve years after the death of the widow, 
but within twelve years from the dismissal of B's 
suit : 

Held, (i) that the dismissal of B's suit did not 
furnish C with a fresh cause of action; 

(2) that limitation having commenced to run 
on the death ot the widow, C's suit was barred by 
time. M RANGANATHA RAO v. RAMA PANDITHAR, 
16 L. W. 529; 44 M. L. J. 87; (1923) A. I. R. (MJ 
108 446 

Foreign , judgmeni—Suii lo vecover sum 
awarded— Rate of exchange— Contract — Breach— 

Damages. 

In a suit, based upon a judgment of a foreign 
Court, viz., the High Court of Justice, King’s Bench 
Division in England, to recover in rupees a sum 
stated in sterling and awarded to the plaintiff, the 
conversion into Indian money should be calculated 
at the rate of exchange ruling upon the date of 
the judgment sued upon, the cause of action for 
the suit having arisen on that date. 

Once the damages recoverable for breach of a 
contract have, so to speak, crystallized at the 
date of the default, they do not change afterwards 
aad the Courts do not take account of the inevitable 
delay which must occur before the trial of the action. 

When a plaintiff claims damages for breach 
of contract to deliver goods in a foreign country, 
at a fixed date, the measure of damages 15, if there 
is a market, the market-value of those goods 
at the place where and on the day when they should 
have becn delivered ; and it ıs immaterial to prove 
that at th: date or the judgmen. awarding the dam- 
ages the goods were either worth more or worth- 
less than they were at the date of the breach. 

Just as in be case of a bieach of a contract 
to deliver goods th: Court has to exclude from the 
calculation of the damages the subsequent change 
in the value of the goods, so also it has to exclude 
the subsequent change in the value of th- currency 
after the date of the breach, anu for the esame 
reason, namely, thafthe changes in the value of 
the Cotten, ar. too remiote a .onsequence of the 
breach to be taken into consideration by the 
Court. B MADHAVJI ViSRAM THACEER e, RAMNIK- 
HAL VADILAL, 25 BOM, L. R. 173; 47 B. 487 474 
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C. P. Tenancy (Aof XI of 1898), s. 49 (5) 
~-Occupancy holding—Mortgage of — siamding 
ty ces— Registration- Instrument of  iransfer— 
Part of property  untransfevable— Tvansfey of 
remaining, whether aperative, 

Trees standing-on an occupancy holding, and 
which have not been severed from the property in 
the soil, are part and parcel of the land held for 
&gricultural purposes, and a mortgage of the trees 
amounts to a transfer of the rights in the occupancy 
tenure ina portion of the tenancy holding. Such 
a mortgage contravenes section 46 (5) of the C. P, 
Tenhncy Act. The registration of an instrument 
purporting to transfer property, part of which 
is transferable under the land, cannot operate 
in respect of any part of the property ostensibly 


transferred by it. N. TUKARAM v. NARBA, (1922) 
A. I. R. (N ) 252 84 
Charitable ^ endowments—Debutter sroperty-— 


Devolution of office of shebait fixsa by deed— 

Donor, power of, to alter. 

When aperson creates a charitable endowment 
by a deed of gift and makes himself the 
first Shebait and provides for the devolution 
of the office of Shebatishib in a certain way, he 
cannot make any change in the order of succes- 
sion of Shebait unless he has made a reservation 
to that effect in the deed. Q0, GOURI KUMARI 
Dasr z. RAMANIMOVYVI Dasr, 26 C. W. N. 920: 
(1923) A. I. R (C) 30; 50 C. r97. 175 
Chota Nagpur Tenancy Act (VI of 1908), s. 5 

—Consirvuction of  lease— Tenure-holder—Sale 

in execution. 

Where a potiah grants all the rights in the 
land except the right to receive the rent payable 
to the superior landlord, the grantee is a tenure- 
holder within the meaning of section 5 of the 
Chota Nagpur Tenancy Act, and his interest 


can be sold in execution of a decree. Pat, 
BAIKUNTHA GORAIN v. GANGA PRASAD TRIVEDI 
978 


ss. 258, 87——Decveo passed by Revenue 

Court —Res judicata, 

Where there is no conflict of interests between 
the co-plaintifis in a suit, the decision in that 
suit cannot bind their successors as res judicata. 

Although section 258 of the Chota Nagpur 
Tenancy Act has the object of securing to some 
extent the finality of decrees proved by Revenue 
Officers under section 87 of the Act, yet the section 

“does not say, as it might have done, that no Court 
shall try any issue already decided by such a decree 
so as to bar adefendant in a suit from raising 
the issue. Pat. Pratap UDAINATH Sanri DEO v. 
GANESH NARAIN SAHI, (1921) PAT. 369 232 


Civil Procedure Code (Act XIV of 1882), ss. 38, 37 
— Pleader, appointment of, by authorised agent. 
The words '' appointed in his behalf’’ in section 

36 of the Code of Civil Procedure (1882) refer 

to the litigant and not to his recognised agent, 

and where a Pleader is appointed by the authorised 
agent ofa litigant to act on the litigant's behalf, 
he w «competent to act under that section. 

A decree-holder executed *a see: power-of- 
attorney in favour of one R authorising him on 
his behalf to, amangeother things, ‘‘ execute vakalat 
to Vakils, to sign execution petitions and to con- 
duct all necessary proceedings." R executed a 
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vakalainama to a Pleader wherein he described 
himself as a general agent of the decree-holder 
and authorised the Pleader to take steps in execu- 
tion of the decree, “on my behalf ’’:— 

Held, that in spite of the rgisrecital in the vaka- 
lainama on the part of R, the Pleader must be 
considered to have been appointed on the decrees 
holder's behalf and had the right to put the glecree 
in execution. PC THIRUVENKATASAMI IYENGAR 
7. PAVADAI PILLAY, (19271) M W. N. 552;14 1. 
W. 244; 44 M. 736; 41 M. I, ]. 645; 30 M.I. 
T. 109: 26 C. W.N. 376; 24 Bom. L. R. 606; (1922) 
A I. R. (C 225 (P.C) 281 
——8. 815 — Civil Procedure Code (Act V of 

1908), O. X X I, vy. ox, 93—General Clauses Act 

(X of 1897), s. 6— Execution sale confirmed under 

old Code— Judgmeni-debior found to have no 

saleable interesi—Suit for repayment by purchaser 
after operation of new Code — Law applicable. 

A change in an enactment should not affect 
any right or privilege acquired or accrued before 
the change was introduced in the enactment. 

A repealing enactment cannot be given retros- 
pective operation, so asto impose an impossible 
condition on pain of forfeiture of a vested right. 

The gight of a purchaser at an auction-sale 
dates from the confirmation of his purchase, and 
is primarily to the property, and, secondarily, in 
the alternative and contingently, to re-payment ; 
the latter right becomes enforceable only in 
consequence of a discovery that the debtor had 
uo saleable interest and thatthe title which the 
purchaser had imagined that he had acquired had 
no real existence. Such an alternative and con- 
tingent right is preserved bv section 6 of the 
General Clauses Act. 

In the case of an execution sale confirmed before 
the coming into force of the Civil Procedure Code 
of 1908, the right of the auction-purchaser to 
maintain a suit for refund of purchase-money. 
on the ground that the judgment-debtor had no 
interest in the property sold, must be determined 
with reference to the pro isions of the Code of 1882. 
C MAKAR ALI v. SARFADDIN, 36 C. L. J.132; 27 
C. W. N. 183; (1923) A. I. R. (C) 85; 50 C. 115 606 


— — — —88, 522, 526— Arbitvation outside Court— 
Suit to enforce award, whether snaintainable— 
Decree following Pn award—Fresh suit, whether 
lies. 

A party to an arbitration without the interven- 
tion of a Court is not bound to pro under 
section 522 of the Code of Civil Procedure, 1882, 
but may bring a suit to enforce the award. But 
where an award has been ordered to be filed and 
judgment and decree have followed on it, he 
cannot bring a suit to enforce the award, His 
remedy is to execute the decree* on the award 
which is given to him. 

decreg made on an award stands precisely 
in the same position with regard to its execution 
as any other decree of the Court and operates as.a 
barto any subsequent suit on the same cause of 

action. . 

Himutoolah y. Bibee Deen, 13 W. R, 62, 
Paluniappa Ghetti v. Rayxppa Chetti 4M. H.C Re 
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119, Gopi Reddi v. Mahanandi Reddi, 15 M. 991 
x M. L. J. 591; 5 Ind. Dec. (N. s.) 418, followed, 
An award filed under section 526 of the Code of 
Civil Procedure, 1882, is in the same position as 
award under sectiones22 of the Code. Q LALIT 
MOHAN MoITRA v. SASI SEKHRESWAR Roy, (1922) 


A. 1. R. (C) e73 300 
Civil *Procedure Code (Aet V of 1909), 


ss. 9, 97— Deccan Agriculiurists’ Relief Act 

(XVII of 1879), 5. 15 D— Issue, decision on, 

whether pariy €o sui: is agvicullurist, whether 

preliminary decree. 

Ae finding on an issue whether a party to a suit 
is an agriculturist, preliminary to taking of accounts 
under the provisions of the Deccan Agriculturists: 
Relief Act, is not a preliminary decree within 
the meaning of sections 2 and 97 of the Civil Pro- 
cedure Code. B, JAISHINGRAO MADHARAO RANU 
v. VENKATARAO SATWAJIRAO BHOSLE, (1922) A. 
I. R. (Bom.) 336 728 


s. 10—Stay of suti— ‘Mater in issue," 
meaning of. 

In order to obtain a stay of the trial of a suit 
under section 10 of the Civil Procedure Code pending 
the disposal of another suit, it is not sufficient 
for the applicant to show that there are some 
issues common to the two suits. The mattter in 
issue in one suit must be shown to be directly 
and substantially in issue in the other suit. The 
expression “matter in issue” has reference to 
the entire subject in controversy between the 
parties. 

Bepin Behary Mosumday v, Jogendra Chandra 
Ghosh, 36 Ind. Cas. 641; 24 C. L. J. 514, followed. 

After the death of A and B, two divided Hindu 
brothers, C sued D for possession of certain 
property of B situated at X on a declaration that 
he was the adopted son of A. During the 
pendency of this suit, D sued C claiming as 
reversionary heir the property of B situated at X 
as well as his property situated elsewhere together 
with the property left by A. The question was 
whether the second suit could proceed : 

Held, that the suit could not be stayed as the 
matter in issue in the two suits could not be said 
to be identical so as to attract the operation of 
section ro of the Civil Procedwre'Code. M, Kora 
SRIRAMULU v. KOTA SREERAMULU, I5 L. W. 646; 
(1922) A. I. R. (M.) 304; 3x M. In T. 360 682 


ss* 10, 115— Quesiion in issue tn iwo 
suits same— Refusal to stay second suit— Revision, 
Where the question in issue in two suits is the 
same, and the disposal of that question in the 
first of the suits has the effect, practically, of 
disposing of the second suit, the refusa] by the 
Court to stay *proceedings in the second suit 
being in contravention of section ro of the Civil 
Procedure Code, amounts to an assumption of 
jurisdiction which the Court did not possess, and 
ethe High Court will under section 115 of the 
Code, set aside such order. M RAMACHANDRAM 
PILLAI v. NEELAMBAL ACHI. 16 L. W, 607 ; (1923) 
A. I. R. (M.) 88 


e. 
— —.——4.1i. See BOMBAY RENT (Wan RESTRIC- 
* trons) Act (II oF 1918) e 103 
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————8,l11—Res judicata between co-defendants 

— Partition suit, nature of, * 

Where an adjudication between the defendants 
is necessary to give tbe appropriate relief to the 
plaintiff, there must be such an adjudication, 
and, in such a case, the adjudication will be res” 
judicata between the defendants as well as between 
the plaintiff and the defendants. Butfor this effect 
to arise, there must be a conflict of interests amongst 
the defendants and a judgment defining the feal 
rights and obligations of the defendants inter se. 
Without necessity the judgment will not be res 
judicata amongst the defendants, nor will it be 
ves judicata amongst them by mere inference from 
the fact that they have collectively been defeated 
in resisting a claim to a share made against them 
as a group M. Konca  RAMASAMI I YER v. 
PONWNUSAMI, (1922) M. W.N. 526 ; 16 L. W. 981;- 
31 M. L. T. 370; (1922) A. I. R. (M.) 452 769 
— — ——— 88. 11, 92, O. XLI, rr. 1, 22-——Scheme suit 

—Scheme not framed— Subsequent suit, whether 

barred — Remedy-— Appeal, second— Two decrees 

drawn up by lower Appellate Court. — Procedure— 

Cross-objections. 

Where, ina suit for settlement of a scheme, the 
Court in refusing the scheme gives certain per- 
sonal directions to the trustee for maintenance 
of accounts and for filing them in Court, a subse- 
quent suit for a scheme under altered circumstances 
js not barred. 

Per Spencer, J.—When a scheme drawn up 
by a Court contains a provision permitting parties 
or persons interested in the religious institution 
to apply to the Court for directions and for 
modifications to be made in the scheme already 
existing the proper remedy for defects discovered 
in the original scheme is to apply by petition to the 
Court that framed the scheme and not tc file a 
regular suit, 


Damodarbhat v, Bhogílal Karsondas, 24 B. 45 
I Bom. L. R. 509; 12 Ind. Dec. (N. 8.) 567, relied 
on. ' 
Though a scheme once settled cannot be altered 
except by the Court, a suit will lie for the purpose 
when there is no express authority for an applica- 
tion being made to the Court by petition. 

Rama Das v. Hanumaniha Row, 12 Ind. Cas. 
449; 36 M. 364; 21 M. L. J. 952; 10 M. L. T. 336) 
(1911) 2 M. W. N. 387, In the maticr of a Wagf exe- 
cuted by Haliman Khatoon, 7 Ind. Cas. 33; 37 C. 
870, relied on. 

Where there are two appeals against the same 
decree filed by the plaintiff and defendant and, 
though one judgment is passed in appeal, two 
independent decrees are drawn up notwith- 
standing r. 135 of the Madras Civil Rules of 
Practice, each aggrieved party must file an in- 
dependent second appeal against the appellate 
decree which goes against him and cannot attack 
it merely by filing a memorandum pf crossab- 
jections in the appe®l filed by the other party 
against, the other decree. M  GoviNDASWAMY 
NAIDU 9. UCHAPPA GOUNDAN, (4922) M. W. N. 4771 
(1922) A. I. R. (M.) 413 e 570 
————— 8.11, Sch. II, paras. 20, 21— Arbitration 

$roceedings— Res judicata, 
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Matters heard and decided in proceedings under 
the Second Schedule to the Civil Procedure Code, 
paragraph 23 cannot*be re-opened in a subse- 
quent suit between the same parties. 

The word ''suit'' in section 11 of the Civil Pro- 
«edure Code is wide enough to include proceedings 
under paragraphs 20 and 21 of the Second Schedule 
to the Code. ©. GURU CHARAN v. UMA CHARAN, 
26 C. W. N. 940 985 
ngamang, 20—Cause of action, meaning of— 

Contract of sole agency for sale of goods—Sale 

through other agents—Breach of contract, suit 

for—Cause of action—Forum—Pleadings. 

Where a person is appointed the sole agent 
by another for the sale of his goods in certain speci- 
fied areas, and in violation of the agreement the 
latter sells his goods in those areas through other 
agents, such sale affords a cause of action to the 
former to sue for damages for breach of contract, 
and the Court having jurisdiction over the area 
in which the goods were sold is competent to enter- 
tain the suit. 

Kamtseti Subbiah v. Katha Venkatasaumi, 27 
M. 355, distinguished. 

A cause of action includes every fact which it 
would be necessary for a plaintiff to prove, 
if traversed, in order to support his right to the 
judgment of the Court. MWM RAIPUR MANUFACTUR- 
ING Co., LID. v. JOOLAGANTI VENKATASUBBA RAO 
VEERASAMI & CO. 14 L. W. 341 284 

ss. 27, 148, 149, O. XLVI, r. 4, cl. 

(a)—Plaint— Insuficient sta Extension of 

time for supplying defi ciency— Limitation — Order 

rejecting plaint for failing to supply deficiency 
within time—Review—— Notice io — defendant — 

Limiiaiion. 

Under sections 148 and 149 of the Code of Civil 
Procedure a Court has power to extend the time 
for paying deficit Court-fee and can extend that 
time, even though the period which had been fixed 
may have expired. "e 

Until the plaint is registered a suit is not duly 
instituted within the meaning of section 27 of the 
Civil Procedure Code and no summons can be 
issued on the defendant before that time, 

. Proceedings in Court in a suit before it reaches 
the stage of the plaint being registered, are neces- 
sarily ex parte. Consequently, an order rejecting 
the plaint for failing to supply deficit Court-fee with- 
in the time allowed by the Court can be reviewed 
without notice to the defendant who could not have 
appeared before Court at that stage, and, therefore, 
there would be no opposite party within the mean- 
ing of O. XLVI, f. 4, clause (a) of the Civil Pro- 
cedure Code. 

Once an order rejecting the plaint is set aside 
on.review, the Court has full power to extend the 
time for payment of the deficit Court-fee, and 
if the plaint is originally filed within the period of 
limitation, the suit would not be barred. € 





GWRENDRA PROSAD V. AFTAB UD-DIN AHMED, 26 * 


C. W. N. 391; (1922) A. Is R. (C.) 234 48 
s. 34, 0. XXXVII r, 20— Negot- 
able Insiyumanis Act (X X VI of 1881), £. 8o 
—Summery suit on promissory-note— Oral agree- 
ment as to interesi, allegation 0f—0. X X XVII, 
r. 2, application of—Statutory vate of interesi— 
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Interest before and afiey decree— Evidence Act 
(I of 1872), s. 92—~-Pwomissory-note—Contem- 
joraneows oral agreement as to ` inievest— 
Evidentiary value. 

The summary procedure of O. XXXVII of the 
Civil Procedure Code is applicable only to suits 
upon instruments that by their character are, 
potentially at all events,  negotiable. The 
procedure, necessary and safe when applied to 
mercantile instruments, is not allowed for the 
purpose of enforcing alleged oral agreements ofa 
collateral or “separate” character. The words 
"al suits upon Bills of Exchange, hwndies or 
promissory-notes" in r. 2 of the Ordet goyern 
every other provision of the Order and claims 
upon other causes of action cannot be joined with 
claims ofthe kind specified so as to extend the 
operation of the Order beyond the limits so set. 

Therefore, in an undefended suit under O. 
XXXVII of the Civil Procedure Code on a pro- 
missory-note which is silent on the question of 
interest, the Court can and should ignore au 
allegation in the plaint as to any specified rate 
of interest being payable under an oral agreement 
between the parties. There is nothing, however, 
to prevent the plaintiff from getting interest at 
the @tatutory rate under section 80 of the 
Negotiable Itstruments Act. 

In asuit under O. XXXVII of the Civil Pro- 
cedure Code the Court can, in addition to interest 
before decree, grant interest after decree under 
section 34 of the Code, notwithstanding the fact 
that the Order is silent upon the question although 
precise as to interest before decree. 

In the case of a promissory-note, an oral 
agreement for interest made “at the time of the 
agreement” is not only highly suspicious but is 
prima facie inadmissible in evidence, under 
section 92 of the Evidence Act. If admissible, it 
is soentirely by virtue of its separateness and 
because itis not a part of the bargain or promise 
expressed in the note: otherwise it adds to its 
terms, Č KapER BUKHSH HAZIR BAKHSH o 
SERAJ-UD-DIN, 49 C. 7161 (1922) A. I. R. (C.) 513 


160 
——— S, 47, scope of —Defences lo suits. 

Section 47 of the Civil Procedure Code does not 
debar a defendant from setting up by way of defence 
a matter relating? to the execution, discharge or 
satisfaction of a decree obtained in a suit to which 
Je and the plaintiff were parties. M MUNSHI CHINA 
DANDUSI v. MUNSHI PEDDA TATIAXÉ (1921) M. W. 
N 536; 41 M. L. J. 261; 14 L. W. 424 308 


abaan E 47, 0. AXI, E 2, scope of— J uris- 

diction of Court. under s. 49, whether affected. 
O. XXI, r.2, of the Civil Procedure Code does 
not im any way limit or affect the operation of 
section 47 of the Code and does not prevent the 
Court from deciding any question arising out of 
the execution of a decree. L B P. R. P. L. CHETIY 
Firm v G. LON Pow, (1922) A. I. R. (L. B.) 3r 
869 


a. 47, O. XXI, r. 2 (8)—Satísfaction 
of decree mol cevitfied—*A greemeni, express er 
inrplied, Te certify—Sult for damages—Satisfac- 
tion, vecogntiton ef. 


immer. 
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Although under O. XXI, r.2 (3), of the Civil 
Procedure Code the recognition of full or partial 
satisfaction of a decree out of Court is prohibited 
unless such satisfaction is certified or recorded, 
that prohibition is confined to the Court execut- 
ing the decree, any other Courtis not precluded 
from recognising such satisfaction provided that 
in doing so the Court does not disobey the pro- 
visions of section 47 of the Code. 

Wherd therefore, a decree-holder agrees tocertify 
satisfaction of his decree out of Court, but fails 
to do so, a suit against him for damages for 
breach of his promife to certify is maintainable 
and such a suit is cognizable by a Court of Small 


Causes. LBMauxcG Myo v. MAUNG Kua, 11 L; 
B. R. 429; (1923) A. I. R. (R; 88 115 
— —-—g8. 47, D. XXI, rr. 15, Lë Contest 


between joint decree-holders, whether falls under 

s. 47— Question arising between parties to suit, 

meaning of—Order under O. X X I, vr. 15, 16— 

Appeal, whether lies— Application by transferee 

for permission to execute——Othev matters decided 

—Estoppel. 

No appeal is provided against an order passed 
under r. Ig or 1. 16 of O. XXI of the Civil 
Procedure Code. It is only when such orders 
determine questions arising between parties to 
the suit or their representatives, that they becbme 
appealable as decrees passed under section 47 of 
the Civil Procedure Code. 

To come ‘within the purview of section 47. of 
the Civil Procedure Code, & question must be 
one arising between persons opposed in interest 
in the suit and not between a party to the suit 
and his own representative. 

Yasnasama Iyer v. Chidambaranatha Mucalior, 
65 Ind. Cas. 732; (1922; M W. N. £30; 16 L. W. 
720° (1922) A. I. R. (M) 63, Maganlal ve Mulji 
25 B 631;3 Bom L. R. 255, relied upon. 

Persons may be parties opposed to each other 
without necessarily being arraigned as plaintiff 
and defendant respectively to the suit, 


Samalapali Mangayya v. Samalpaltai Sriramulu, 
zo Ind. Cas. 448; 24 M. T. J. 477: 13 M. Ln T, 347; 
(1973) M. W. N 382, relied upon. 

Disputes between  co-decree-holders as to tke 
right of one of them to execute a joint decree to 
the exclusion of the others are not questions 
arising between parties to the stit, within the 
meaning of section 47 of the Civil Procedure Code 


Goovoo Doss Roy V. Ram Runginee Dossia. 17 , 


W? R. 136, Odhoya P«rshad v. Mohadeo Dutt 
Bhandavee,17 W. R. 415, Anavar.a Khan v, 
Mısri Khan, 35 Ind Cas. 170; 31 M. L. f. 44; 
(1916) 1M W. N. 468, rciled upon., | 

A question whether a decree has been discharged 
is a question relating to the execution, discharge 
or satisfaction of the decree, and to allow one of 
several joint decree-holders who have already 
received payment to comein and apply for exe- 
cution after the other decree-holders have aerti- 
fied discharge of the debt would open the door to 
fraud and defeat the objectof O. XXI, r. 15 of the 
Civil Procedure Code. 

Thimma Redd: v. Subba R.d?ísv, 49 Ind. Cas, 
141; (1918) M. W. N. 507. relied upon. * 

. e 
s 
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An order which does not strictly fall under 
section 47 of the Civil Procedure Code, but which 
purports to have been made under that section, 
is appealable under that sectibu. 

Abdul Rahiman Saheb v. Ganapathi Bhatta 23 
M, 517; 10 M. I.].305; 8 Ind. Dec. N. S.) 763, 
Loichmenan Chrity v, Ramanathan Chetty, 28 M. e 
127: 14 M. E. J. 456, relied upon. 

The transferee of one of two joint decree-holders 
who had obtained a decree on a mortgage applied 
for the recognition of the transfer in his favour 
and for leave to execute the decree. The notice 
which was issued to the legal representatives of the 
other decree-holder referred- to these two matters 
only. The latter did not appear and the Court 
went on to decide questions relating to the satis- 
faction of the decree and the liability of the mort- 
gaged properties to sale; 

Held, that the legal representatives of the other 
decree-holder were not barred or estopped from 
questioning the orders of: the Court relating to 
the satisfaction of the decree or the liabilities of 
the properties to sale, inasmuch as they had no 
notice m the previous proceedings that the Court 
intended to go into these questions. M BupanAJU 
HANUMANTHA RAO V. ALLAMNENI ERISHNAMMA, 
32 M. I. T. 3118 599. 

cation under O, X X I, ron dismissal of— 

Remedy. 

Where after a Court-sale has become absolute 
under O. XXI, r. 92, of the Civil Procedure Code, 
an application for delivery of possession of property 
is made under r. 100 and dismissed under r, r03, 
the only remedy of the party aggrieved is by way 
ofasuitandan application under section 47 of 
the Code isincompetent. M RaAMASAMI Konan v. 
KULANDAI VELU PiLLAI. 15 L W. 272; 1922) 
M. W.N. 121 11922) A. I. R (M.) 63 569 


~g. 48— Limitation Act (IX of 1908), s. 
15—Period pressribed by s. 48, extension of— 
Exclusion of period of stay of execution — 
" Pyescribed " in s. 15, meaning | of— Period 
of imitation, meaning of. 

The period of 12 years fixed in section 48 of the 
Civil Procedure Code caunot be extended by the 
Executing Court under section r5 of the Limita-" 
tion Act by theaddition of the time during which 
a stay of execution was obtained by a prior order 
of the Court. 

Per Spencer, J.—Section 48 enacts a rule of 
procedure for all Executing Courts, puttiug an 
absolute prohibition against execution of decrees 
more than 12 years old and is not controlled by sec- 
tion 15 of the Limitation Act. 

Govinda v. Umrao Singh, 54 Ind. Cas. 279, 
relied on. 

The only exceptions to the absolute terms fixed 
by section 48 are those mentioned in proviso (2) 
to the section itself. i 
e The phrase “prescribed for any suit or application” 
in section 15 of the Limitatjon Act means prescrib-° * 
ed in the Schedule to the Act. | 

Narasimha Deo Garu v, Krishnachenávra Deo 
Garu, 52 Ind, Cas. 725; 10 I. W. 156; (1019) M. 
W. N 440; 37 M. L. J. 256, Juvawan e 
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Maühabiv Dube, 44, Ind. Cas. 24; 40 A. 198: 16 A. 

I.].71, Shyam Karan v. Collector of Benares, 

52 Tnd Cas. 742; 42 A. 118; 17 A. I. J 11490, 
. 


relied on. "p 

Per Ramesam, J.—The Civil Procedure Code 

is a general law and hence the periods of limitation 
ein it are governed by the Limitation Act. 

The phrase “ period prescribed ” is not restricted 
to the period prescribed in the Schedule to the Act, 
. but aiso includes the period prescribed under a 
general law, such as the Code of Civil Procedure. 

The phrase ‘‘ period of limitation " can be used 
in two senses, a loose sense and a strict sense. In 
the strict sense it means such a period that a pro- 
ceeding to which it is sought to be applied will be 
in time if filed within the period and beyond time 
if filed after it. In its loose sense it means a period 
which supplies a further test and operates as a 
check on a primary and strict period of limitation 
fixed under other provisions of law. 

In section 48 of the Civil Procedure Code the 
phrase "period of limitation" is used in its loose 
sense and the provisions of sectiont5 of the Limita- 
tion Act do not apply to it. M SUBBARAYAN v. 
NATARAJAN, 16 L W. 68; (1922) M. W. N. 4241 
.43 M. L. J. 168; 31 M. L.T. 140; (1922) A. LE, 
(M.) 268; 44 M. 785 396 


s. 51 (e), 0. XXXIV, mp, 6—Morigage— 
Redemption, decree for—Decree directing return 
of documentis relating to property— Failure to 
comply with directton—~Damages, whether can 
be recovered. 

Clause (e) of section 51 of the Civil Procedure 
Code cannot be taken to authorise a Court to read. 
into a decree a supplementary or alternative 
telief which is not there. 


Where a decree on a mortgage directsthe defend- 
‘ant to deliver up to the plaintiff all documents 
‘in his power or possession relating to the mortgaged 
property but does not provide for an alternative 
relief by way of damages if the documents are 
not delivered, the decree-holder is not entitled to 
recover damages in execution of the decree for 
the failure of the judgment-debtor to deliver up 
‘the documents. 


Subburaya Iyen v. Padmanabha Vadhyar, 12 M. 
L. J. 63, reied upon. 
.. Brown v, Sewell, (1853) 22 L. J. Ch. 1063; 17 
Jur, 708; ix Hare. 49; 90 R. R. 564; 68 E. R. 
1182, Hornby v. Malcham, (1848) 17 L.J. Ch. 


MAA Na ura adhag 





471; 16 Sim. 3255 12 Jur. 825; 60 E. R. 899; 80 6 


R. R. 82, distinguished. 

Semble :—A decree directing the defendant to 
deliver up to the plaintiff all documents in his 
power or possession relating to the property in 
suit without specifying the documents to be de- 
‘livered is too indefinite for execution. M MARATH 
SIVARAMAN NAIR v. SESHU PatrarR, 42 M. L. J. 
356; (1922) A. I. R. (M.) 299; 16 I. W. 589 

529 


. 
S $1 — 3. 60— Equity of vedempiion— Attachment. 


The equity of redemption, even though redemp- 
tion cannot be had at once, is a substantial right 
which is capable of attachment and sale. U B 
Maune Sb v. Devicvan, 4 U. B, R, (1922) 132 
(1923) A. I. R. (R.) x19 
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8. 66, whether retrospective. 
The rule in favour of the certified 


purchaser, enunciated in section 66 of the Civil 
Procedure Code has no retrospective opera- 
tion and cannot be utilised by an execution 
purchaser when title was perfected before that 
section came in force, © FRoMODE Kumar Rov 
v. KALI MOHAN SAHA PRAMANICK, 36 C. I. J. 
396; 27 C. W. N. 305; (1923) A,I. R. (C.) 
5 

mengi, 78— Civil Procedure Code (Act XIV 

cf 1882), s. 295— Rateable distribution‘ Assets, ™' 

meaning | of— Voluntary deposit by judgment- 

.deblor to prevent sale, 4f included. 

The term ''assets'' in section 73 of the Civil 
Procedure Code includes any assets held by the 
Court irrespective of the manner in which they 
came into its possession. A sum voluntarily 
deposited by a judgment-debtor to prevent a sale 
of his property in execution is within tlie meaning 
of the teri. In this respect the scope of the 
section has been deliberately enlarged in comparison 
with the corresponding section 295 of the Code 
of 1882. Ü HARI CHARAN RoY v. BIRENDRA NATH 
Sawa, 35 C. L. J. 327 541 
——— $8, 78—Suit by oveditor— Attachment and 

sale before judgment—Suit by another creditor— 

«tachment of deposits held to credit of first 

suit—JDecwee in favour of second creditor— 

Application for payment in execution—Decree, 

subsequent, in favour of first creditor— Rateatle 

distritution. : 

Per Sadasiva Aiyar, J—The words "assets held 
by a Court" used in section 73, Civil Procedure 
Code, though very general, mean "assets levied in 
execution or paid into Court in satisfaction of 
the decree" for one or more of the decrees 
“under execution.” 

A mere order of attachment does not of itself 
effect a transfer of the money standiug to the 
credit of another suit from that credit to the 
SE of the suit in which the attachment took 
place. 

Where rateable distribution is ‘ordered among 
decree-holders who have obtained decrees in suits 
other than that to the credit of which the money 
is standing, it may be implied that money was, on 
the date of the order for rateable distribution and 
just before that order was passed, transferred for 
purposes of ex@cution to the credit of one or 
more of the decrees in which the application for’ 
execution had been presented. 

Unless the circumstances justif$ the anplics- 
tion of section 73, Civil Proeedure Code, rateable 
distribution ought not to be allowed on the basis 
oi justice, equity and good conscience, 

Visuanadhan Chetii v. drunachalim Chetti, 
60 Init. Cas. 302; 44 M. 100; 39 M. L. J. 608; 12 
L.W. 744; 28 M. L.T. 412; (1921) M. W.N. 
14 (F. B.), followed. 

A creditor instituted a suit against his debtor 
and ettached certain moveables which were sold 
and their salc-proceeds deposited to the credit of 
the suit. Another creditor also brought a suit 
-against the same debtor and attached before 
judgment the money ih deposit “in the prior 
suit. The*second creditor got his decree first 
and applied, not in his own quit, but in thas 

* 
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instituted by the first creditor for a cheque in 
payment of his decree. This application was yet 
pending when the first creditor too obtained his 

ecree and applied for*payment, The question 
wal whether both the creditors were entitled to 
a rateable distribution under section 73 of the 
Civil Procedure Code or the second creditor was 
entitled to have prefefence :— 

Held, per Sadasiva Aiyar, J.—(1) that both the 
creditors wereentitled to a rateable distribution, 
a8 theemere filing of an application for a cheque 
by the second creditor did not have the effect 
of transferring to his suit money lying to the 
credit of the prior Mit ; 

(2) that, if an order had been passed on the 
application there might have been implied such a 
transfer; 

Pet Coujts-Tvoiler, J. dissenting, that the 
second creditor was entitled to the entire amount of 
the deposit, as his application for payment iuvolved 
also an implied prayer for transfer of the money 
in deposit to his suit. M. SUBBIER v. NACHIAPPA 
CHETHAR, 14 L. W.582; (1921) M. W. N. 817 


20 

ss. 789, 115, O.  XXEVIII— Rateable 

disiribution—: Assets held by Court,” meaning 

0f— Assets vealised by attachment before judgment, 
whether included— Revision. 

The words “ assets held by a Court,” in thé wide 
language of section 73 of the Civil Procedure Code 
apply to any assets in the possession of the Court 
and at the disposal of the Court for the purpose 
of satisfying a decree against a judgment- 
debtor, and include assets which may not strictly 
speaking have been realised in process of execu- 
tion, but were realised by a process in the nature 
of an anticipatory execution under O, XX XVIII of 
the Civil Procedure Code, 

As the Civil Procedure Code confers no right of 
appeal against an order of the Execution Court 
disallowing an application for rateable distrilu- 
tion of assets under section 73, the practice of the 
High Couriis to deal with such cases under the 
powers conferred by section 115 of the Code. 
0 Gas LAL, v. TODERMALI, 26 C. W.N. 169; 
(1922) A. I. R. (C) 39. ` 539 


— ———— 8. 80. Sec LIMITATION Act, s. 15 (2) 


datae 








8. 92—Suit to enforce 
maintainability of. 

' . Section oz of the Civil Procedure Code deals only 

with completed trusts and a suit to enforce a, 
trust contain@l in a Will is not maintainable 

under the provisions of the section, Before 

a trust can arise in such a case, the property 

must be administered and a suit for administration 

is the proper remedy to enforce the provisions 

of the Wil. M. ANNAVARAPU NACHARANMA V. 

MALLADI VENKATAPAYVA, 31 M. L. T.63; 161, 

W. 922 903 


s. 99, O. I, rr. 8, 9— Parties to $uit— | 
ua. Tyustees, whether must all join — Nou-joinder— 
Procedure. 
fa If several persons have a joint right of action, 
all must join in suing.e If any of them will not 
» 


incomplete trust, 
e 
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| 
come in as plaintifis they must be added 
as defendants. 

Co-trustees form as it were one collective trus 
tee and must exercise the powers of their office 
in their joint capacity and cfnnot act separately. 

A suit for recovery of possession by some only- 
of several trustees without making the others 
parties to the suit is liable to be dismissed. 

But it is a matter for the Court’s discretion 
whether it will allow parties to be added at a late 
stage either in the suit or in appeal. 

Kumbam v, Moorthi 7 Ind. Cas 422 ; 34 M. 400; 
(rgro)M. W. N. 359; 8 M. L.T. 208; 20 M. L. J. 951; 
Kohilasavi Dasi v, Mohunt Ruaranand Goswamt, 
5C. La J. 527; Rajendvonuth Dutt v, Shaikh 
Mahomea Lal 8 C. 42; 8I. A 135; 4 Sar, P.C.J. 254; 
5 Ind. Jur. 548; 4 Ind. Dec. (N. Ss.) 27 AP. C.), relied 
on 


Kattushevi Pishaveth Kanno Pishavody — v. 
Vallotil Manakel Narayanan Somayajipad, 3 M. 
234 1 Ind. Dec. (N. S.) 718; Narayanan Chettiar 
v. Lakshmanan Chettiar, 29 Ind. Cas. i; 39 M. 
456; 28 M. L. J. 571; distinguished. e 

Per Ramesam, J.—Order I, to of the Civil 
Procedure Code enacts a rule of procedure and 
does not affect rules of substantive law, e.g., that 
alltrustees must act together. 

In section 99 of the Civil Procedure Code the 
word ‘mis-joinder’ does not include 'non-joinder'. 

Procedure on objection to non-joinder of parties 
explained. JM. Truna SHANMUGHA MOOPPANAK V. 
MONA CHUNA NANA SUBBAYYA MOOPANAR, 15 I. 
W. 2831 (1922) M. W. N. 106; 42 M. I. J.1333 at, 
M. L. T. 266 ; (1922) A. LR. (M.) 317 645 
8. l00— Appeal, second— Evidence not 

considergd— Judgment notin accordance with Law 

— Finding of fact, if bweing—Pattü land— 

Possession—- Title. 

A finding of fact, come to without consideration 
of the evidence and contained in a judgment 
which is perfunctory and not in accordance with 
law, is not binding in second appeal. . 

In the case of parti land, possession ordinarily 
follows title. Pat, GIRJA PARSHAD o JUGAL 
KISHORE, (1922) A. I. R. (Pat.) 503 853 
— —— —58$, 100— Gross negligence—Mixed question 

of fact and taw-— Second. appeal, competency of. 

A finding of gross negligence against a persoa 
is a finding on a question of mixed fact and law 
and is open to review in second appeal. A ASAD 
ALI V. FAYIVAZ ALI, (1922) A. I. R. (&.) 42x 991 

— ———3. 105 (2) — Remand— Appeal not prefer- 
red— Effect. 

If no appeal is preferred from an order of remand 
the person aggrieved thereby is precluded not only 
from disputing its correctness thereafter under 
section 105 (2) of the Civil Procedure Code but 
also from disputing the correctness of the finding 
on which the order of remand is based. U B 
MAUNG Po Kaine v. Ma Tox,4 U.B. R. (1922) 
93; (1923) A. I. R. (R.) 29 888 
———-88. 109, ll0— Appeal io His Mang 

in Council— Appellate, Couri arrivings ai sanks® 

conclusion on different grounds—JDecree, afirm- 
ation of--Leave, whether can be granied., 

Where the two Judges constituting a Bench of 


tl 
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&n Appellate Court arrive at the same conclusion 
as to the merits of an appeal, although on different 
grounds and affirm the decree of the lower Court, 
that amounts to an affirmation of the decision of the 
lower Court within the meaning of section 110 of 
the Civil Procedure Code and leave to appeal to 
Gis Majesty in Council cannot be granted. O 
MOHAMMAD ALI KHAN v. GHAZANFAR ALI KHAN, 
25 O.C, 277; (1923) A. I.R. (O.) 49 288 
——— ———8. 109, cl. (0)—'' Order," meaning of— 

Anterlocutory orders, whether included. 

The word ''order" in clause, (ce) of section 
109 ofthe Civil Procedure Code means not merely 
a “final order” and is wide enough to include an 

interlocutory order. It has a different meaning 
to the words 'finalorder" which are to be found 
in clause (a). 

Radhahrishn. Ayyar v. Swaninatha Ayyar, Go 
Ind. Cas. @5;25 C. W. N. 630; ra A. L. J. 161; 40 
M. L. J.229; 13 L. W. 321, (1921) M. W. N. 119; 
33 C. L. J 277; 44 M. 293; 23 Bom. L. R. 718329 
M. L. T. 418; 48 I. A. 31, Bamarsi Pershad v. 

Kashi Krishen Narain, 28 I. A. t1; 5C. W.N. 
193; 23 A. 227; 11 M. L. J. 56; 3 Bom. L. R.1154; 
7 Sar. P. C. J. 825 (P. C), Damra Coal Company 
v. Henares Eank,28 Ind. Cas. 569; 21 C. In J. 281, 
considered. 

Per Richardson, J.—Inu a proper case leave to 
appeal to the Privy Council from an interlocutory 
erder may be given under clause (c) of section 109 
of the Civil Procedure Code and clause 40 of the 
Letters Patent. C Siva PROSAD SINGH v. PROYAG 
KUMARI, 26 C. W. N. 819; (1922) A.L R. (C.) 130; 
49 C. 967 519 
— ————-8. 110— Appeal to His Majesty in Council 

—JDecvee of Trial Court varied by High Court— 

High Court decree, whether one of affirmance. 

Plaintiff sued for assignment to him of a 
mortgage-decree from the defendants, The Trial 
Court decreed the suit and directed the assignment 
on certain terms but added that it could not direct 
the conveyance of the mortgaged properties to 
the plaintiff as the prayerin the suit did not include 
that relief. Plaintiff appealed to the High Court 
and the defendants filed cross-objections. The 
appeal and the cross-objections were both dismissed 
bat the High Court directed that the decree of the 
Trial Court be varied by adding a direction for the 
conveyance to the plaintiff of the mortgaged 
properties. Defendants applied forleave to appeal 
to the Privy Council: 

Held, (t) that the decree of the High Court 
did not affirm the decree of the Trial Court within 
the meaning of section rro of the Civil Procedure 
Code; 

(2) that, therefore, it was not incumbent on the 
defendants to show that the appeal involved some 

substantial question of law. (f NAGENDRABALA 
Dassiv. DiNANATH Manon 26 C, W. N. Gart 
(1923) A. I. R. (C.) 215 933 


Ce 8.114, O.KLI, r 11—Order under O. XLI, 
v. 1t—-Review—Discoverys of new and important 
evidence. 
The High Court has no authority merély on the 
ground of ageged discovery of new and important 
eyidence to review an order dismissing an applis 
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cation for the admission of a second appeal under. 
O. XLI, r. xx of the Code of Civil Procedure. C 
SAILABALA DEL v. GADAHAR HAZRA, 36 C, Le i 
76; (1922) A. I. R. (C.) 165; 27 C. W. N. 918 8 
ss. 114, 151, O. XLVII, r. 1— Appeat— 

Application to set aside compromise-decree— 

Inherent powers of Court — Review. 

Petitioner, a lady, made an application to set 
aside a decree based on a compromise*on the ground. 
that her signature to the compromise was obtained 
by her agent without explaining to her what she 
was signing, and that subsequently she discovered 
that the suit had been comprdinised. The peti- 
tion was headed as being made under section 15% 
of the Civil Procedure Code ; EL 

Held, (1) that the Court had no jurisdiction to 
rem the petition under section 151 of the 
Code; 

Arunacheliam Chelty v. Sabapathy Chetty, 4t 
Ind. Cas. 937; 41 M. 213; 6 I. W. 368; 33 M. Lr. 
J. 499, fo:lowed, 

(2) that the allegations made in the petition 
were sufficient to satisfy the requirements of O, 
XLVII, r.y of the Code, and the petition should, 
therefore, be dealt with as a. petition for 
review. M ALAMELU AMMAL v. RAMA ÁIVER, 3I 
M. L.T. 132; 1922) M. W. N. 495; 43 M.L. J. 
290; $6 L. W. 440; (1922) A. I. R, (M.) 446 425 
—— ————$8, 114, O. XLVII, r. 1—Review— Amend- 

ment of decree—Decree correct when made—Sub- 

sequent happenings whether good ground for 
amendment or review. 

The ground for amendment or review of a decree 
must be something which existed at the date of 
the decree, and section 114 of the Civil Procedure 


Kaante 





‘Code does not authorise the review of a decree 


which was right when it was made, on the ground 
of the happening of some subsequent event.. 

A judgment of a District Court passed on the 
strength of a judgment of the High Court cannot 
be reviewed on the ground that the latter judgment 
had been subsequently reversed by the Privy 
Council M VENKAMMA v, Ranca Rao, 15 L. W. 
593; 43 M. L. J. 33; (1922) M. W. N. 304; (1922) 
A. I. R. (M.) 227; 31 M. L, T. 473 741 
— — ——8. 115— Application to set aside ex parte 

decree, dismissal of— Excuse of absence not 

considered — Illegatity. 

Where a Court gismisses an application by the 
plaintiff to restore a suit dismissed in default, 
without considering whether any proper grounds 
Mad been made out or not for the absence of the, 
plaintiff at the hearing, it acts illegally, and the 
High Court has jurisdiction, under section 115 of 
the Civil Procedure Code, to set aside tbe order. 
M KOoWTHA SURYANARAYANA GARU V. YARUDALA 
VENKAVYA, 16 I. W. 837; (1922) M, W. N. 822; 
(1923) . I. R, MJ) 177 . 38 
~g, 115—Ground mol urged in Courts 

below— Revision. 

. it ismotopento a High Court to interfere in 
revision cn a ground which was not urged in the 
Courts below. O CHIRANJI Lar v. KALI, (192%) 
A. I. R. (O.) 130 291 
8, 11b— Limitationpersonecus decision on 





pom ge 


question — a — Rejusal to exercise jurisdichon— 


Revision. 
e CA 


. Civil Procedure Code —1908—contd. 


An erroneous decision by a lower Court on a 
question of limitation which involves a refusal 
to deal with a petition made to it, amounts to a 
fdilure to exercise a jurisdiction vested in it by law 
and is open to revision by the High Cour: under 
section 115 of the Civu Procedure Code M Tur 
Deman INDIA Steam Navication Co. io, v, 
H.M. SHARAFAYLY, 44 M. I. T. 100; 17 L. W. 705; 
(1923) A. L Ib. (M..) 135 888 


eeng ag, 115— Revision. 

An order of a Munsif allowing the rever- 
sioners of a indu widow to deposit “the 
decretal amount under section 170 (3) of 
the Bengal Tenaucy Act, is open to revision 
by the High Court under section 113 of the 
Civil Procedure Code, as it is an order made in 
the exercise of a jurisdiction not vested in him bv 
law or iu the exercise of his jurisdiction illegally 
or with material irregularitics. C MoHnENDRA NATH 
NANDA v, Barpay NATIT Trara 20 C. W.N. 
167; (1922) A LR. iC.) 95 197 


—— ———8,118, O. I, re. i, 9— M isjoinder of paries 
and causes of action— Right to relief arising out 
of same aci-~Plaintiffs entitled in allernatiwe— 
Revision, i 
A decision on a question of misjoinder of parties 

‘and causes of action can be revised, by the High 

Court under section 115 of the.Civil Procedure 

‘Code and this power of revision is not limited to 

‘cases where the decision has been adverse to the 

plaintiff. 

Inaganti Venkalarema Row v. Venkatialingoma 

Nayanáin Bahudur Varu, 68 Ind, Cas. 703; 42 


M, L. J. 43; 15 lL. W. 72; (1922) M. W. N. 42i 30. 


"M. L. T. 204; (1922) A. LR (M.) 49, Sr? Poosa« 
pairi Ramachundra Raju v. Sri Rajah Vachvays 
~ Venkata Subbaywmma, 30 Ind Cas. 41; 29 M. L. J. 
55, Vaitiilingam V. Ramalingam Pillai, 38 Ind. 
Cas. 133, © I. W. 9; (1917)M. W.N. 550, 
Shanmura Nudan v, Arunachalam Chettiar, 69 Ind, 
Cas. 961; r4 L. W. 642; (1921) M. W. N. 799; 42 
M. L.].97; 30 M. L. T 172; 45 M. 194; (1922) 
ALR. (M. ) 332, and Sifavamaya V. Ramoppeya, 
39 Ind. Cas. 160; 5 L. W. 207, followed, 
Ràmonalhun Chetty v. Kasiresan Cheliat, 2x 


`~ Ind, Cas. 604;14 M I, T. 511; (19173) M, W.N, 


993, not followed. 
- In asuit brought by two Hidu brothers and 
their two sisters, where the first two plaintiffs 

claim certain sums of money from the defendant, 

eilleging thate the same belonged either to thei? 

deceased father or to the jointtamily constituted 

by them with their father, and further claim 

certain sums of money deposited by their deceased 

mother with the defendant, alleging that though 

the mother was the apparent owner, they too in 

reality belonged ejther to their deceased fafher or 

to the aforesaid joint family, and in the alternative, 

the plaint states that if the Court finds that the 

mother was the real owner of the latter mention. 
ed sums, then the plaintifis Nos. 3 and 4 as the 

héirs of their mother should receive the same, the 

case falls under O. I, r. xr of the Civil Procedure 

Code and thereis no misjoinder of parties or causes 


. 0f action, M VELAPPA NADAR 9, Muna CHINA 
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PENA CHIDAMBARAM, (1222)M. W.N. 316; 16 I. W. 
185; (1922) A, I. R. (M ) 174; 43 M. L. ] 277 684 
—8, 115, O. XXIII, r. 1 (2) (b) —Cfíei Fro- 
coduve Code (Act XI V ofQ,1882), s, 622-— Formal 
defect in plaint-——Withdrawal of suit— Jurisatc- 
. tion of Court—Revision— Decided’, meaning ofa 

To give a Court jurisdiction to act under O, 
XXIII, 7, 1, clause (2) of the Civil Procedure Code,” 
there must be some formal defect in the plaint or 
something in the nature of a formal defect ejusdem. 
generis under sub-clause (b) of the rule. Otherwise 
theCourt has no jurisdiction to act under the order; 

Where a lower Appellate Court acting without 
jurisdiction allows the withdrawl of a suit with 
liberty to bring a fresh suit on the same cause of 
action, that amounts to a decision of a case within 
the meaning of sec.ion 115 of the Civil Procedure 
Code and the High Court has power to interfere 
in revision. 

Kharda Co. Limited v. Durza Charan Chandra, 
5 Ind, Cas. 187; 11 C. L J. 45, Mabulla Sardar v, 
Hemanginı Debi, 6 Iud, Cas. 625; 11 C. L. P 
512 and Hriday Nata Parai v. Akshay Lal, 39 
Ind. Cas 963; 25 C L. J, 454, followed. 

Banst Singh v. Kishun Lat Thakur, 26 Ind, Cas, 
203; 4x C. 632, not followed, 

The terms of section rte ofthe Civil Procedure. 
Code ofr9o8 are not identicalwith section 622 of 
the Code of 1382, but the substance, in effect, 1s the 
same. However, modified in section 622, the wor 
'" decided" is similar in its purport to the same 
word in section 115. © UDOY CHANDY. Rrasat 
HOSSAIN, (1922) A. I. R. (C.) 58 484 
s. 115, O. XXXI, r. 15— Guardian ad 

litem, ` appointment ` of— Judicial ‘enquiry— 

Material irregularity— Revision. 

In the case of an application for the appoint- 
ment of a guardian ad litem of the defendant in 
a suit on the ground of mental infirmity, where 
the plaintiff not merely denies that the defend- 
ant is of uusouud mind or mentally infirm 
but suggests that such unsoundness of mind or 








—À 


“mental infirmity is set up as a false defence to 


his suit, in which it is the principal issue, it is 
necessary that a thorough judicial enquiry should 
be made into the question and both parties allow- 
ed to adduce evidence before the guardian ad 
litem is appointed under O. XXXII, T. 15 ot the 
Civil Procedure Code. ; 

Where a Judge bases his order directing the 
appointment of a guardian ad litem simply upon 
au inspection and interview with the person 
who is alleged to be mentally infirm and does not 
arrive at the necessary conclusion which would 
justify the appointment of a guardian under QO 
XXXI of the Code of Civil Procedure, he commits 
& material irregularity in the exercise of his 
jurisdiction within tne meaning of section 115 of 
the Code and the Hign Court has power to 
interfere with his order. (| RAM SUNDAR SAHA y 
E SE SEN CHOUDHURY, (1922) A. L R 

: gie 
~s. 115, O, XLI, err. 23, 25— Finding inc 

by Appellate Courton main issues—Reinand-—- 

ae aS UO. e 

t is material irregularity on the şart . 
Appellate Court to record H finding cn ‘the pie 


Vol, TAK; 
Givi! Procedure Code-—1908—contd, 


issue in the case and then remand the whole case 
to the Court of first instance for disposal If 
it isa case in whicha preliminary decree can 
be passed, itis the duty of the Appellate Court 
to pass a preliminary decree, so asto enable the 
party against whom the decree is passed to prefer a 
s@cond appealif so advised. If it is a case in which a 
preliminary decree cannot be passed if the Appellate 
Court records its fiudings on certainissues, it should 
ask the lower Court to try the issues which it has 
not decided. M PERICIIERLA SURYANARAYANA V. 
GANAPATHY RaJu, 30 M. L T. 314; 16 L W., 
593; (1923) A, I. R. (M. 113 655 


S s. 151— Inherent power of Court, exercise 
of, 

Before section 151 of the Civil Procedure Code 
Can be invoked for the admission of documents 
at a late stage, two conditions must be fulfilled. 
One is that the Court should have reason prima 
facie to believe that the reception of the evidence 
will enable the person tendering it to win a case 
which he will otherwise lose. The second is that 
the loss of his case will mean an excessive penalty 
for the failure to produce the papers in time. 
O SHANKAR LAL v; MAHBUB Saag, 25 O. C. 286: 
(1923) A.I. R. (O.) 39 279 


s. 151— Inherint powers, when to Le used. 
` Inherent powers of Court are not to be used 
in order to relieve a party from the consequences 
of his own mistakes or to enable him to evade 
the Law of Limitation. M GANAPATHI MUDALIAR 
v. KRISENAMACHARI, 16 L. W. 178 43 M. L J. 
x84; 31 M. L. T. 135: (1912) M. W. N. 514, (1922) 
A. I, R.M) 417 748 


s, 151, 0. XXXII, e 38— Court guardian, 
appointment of, without serving notice on 
natural guardian—- Illegality— Inherent power 
lo vectify mistake, 





A Court, after being informed of the address 
of the guardian of a minor defendant, ought to 
issue notice to the guardian. Its procedure in 
overlooking the provisions of O. XXXII, r. 3 of 
the Civil Procedure Code and appointing its own 
Head Clerk who could have no knowledge of any 
defence Zo the suit, as guardiau is illegal and the 
Court has inherent power under section 151 of the 
Civil Procedure Code to rectify the mistake. 
M JAMBU AMMALv. NATARANJAM PILLAT, 31 M. 
L. T. 215; (1922) A. I. R. (M) 485 867 


O. I, r. 8—Representative snit, See 
EASEMENT 263 


O. I, r. 9— Non-jainder— Property of 

stranger seized by decree -holder—Suut claiming 

` vie Non-sersice of one of judgment-deltors, 
effect of. , | , 

. Where a decree-holder, in execution of his decree, 

seizes property which belongs to a stranger, a suit 

WrSught by -the latter, after the dismissal of his 

claim in the Execution Céurt cannot be defeated 

by reason of the fact that one cf the judgment- 

debtors is keeping out of the way, so as to prevent 

` gnv possibilty of service being effected upon him. 

Such a case is covered by O, I, r. 9, of the Civil 
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Procedure Code, A MARVAM BIBI v. RAM DAS, 


(1922) A, I, R. (AJ) 404 i - 613 


O. II, r. 2—Sul for recovery of | bossessiot 
symbolical possession—Suit for 
mesne profits to date of delivery—Subseguent stil 
for period between delivery of sPmbolical possession 
and previous sui, whether barred Causes of 
action, identity of. e 

Where a suit for recovery of possession is breught 


against a person holding. adversely, the delivery . 


oi syinbolical possession operates to interrupt the 
prior adverse possession and the continuance in 
occupation of the defendant gives rise to a new 
cause of action; in other words, the delivery eof 
symbolical possession is the line of demarcation 
between possession antecedent and possession sub- 
sequent. 


The plaintiffs who had obtained symbolical 
possession of the disputed land through Court in the 
year 1014 in execution of a decree in their Tayang 
instituted a suit in 1917 against the defendants 
for recovery of mesne profits up tothe date of 
the delivery of possession. Then, in the year 
1918, the plaintiffs commenced the present 
litigation against the defendants for recovery 
of meme profits from the date of delivery of 
symbolical pessession up to the date of suit, 
In these circumstances, the question was whether 
the provisions of O. II, r. 2 of the Code of Civil 
Procedure operated asa bar in respect of that 
portion of the claim for mesne profits which had 
accrued due subsequent to the delivery of 
symbolical possession and hefore the institution 
of the suit of 19:7: 


Held, that the suit was not barréd under O. 
II, r. 2, inasmuch as the claim for mesne profits 
subsequent to the delivery of possession could 
not be deemed to be based on anidentical cause 
of action. Ji 

The rule under O. IT, r, 2 is, that every 
suit shall include the whole of the claim 
arising from one and the same cause of 
action and not that every suit shall include every 
claim or every cause of action which the plaintiff 
may have against the defendant, 


Chand Kour v, Patch Singh, 151. A. 1:6: 16 C. 
98; 5 Sar. P. C. J. 4931 12 Ind, Jur, 331; 8 Ind Dec, 


(N. o. 65 (P, C.) and Pitapur Rajoh v. Suriya e” 


Row, 12 I. A. 116;/8 M. 520; 9 Ind, Jur, 274: 4 Sar. 


pt C. J. 633; 3 Ind, Dec. IN. $.) 356 (D. €) relied on. e 


The test in such cases is, ‘whether the 
cause of action in the subsequent suit is 
different from the cause of action in the 
earlier suit, If the answer be in the afr- 
mative, the subsequent suit.is not barred, even 
though it might have been open, to the plaintiff 
to unite the cause of action with the cause’ of 
action in the prior suit. C, Krnapa PROSAD 
CAIATTERJUB. v. KuuDIRAM Misna, 27; C, WIN, 
73: (1923) A I R.(C)371:37 C.L. J.515 187 
——Q. II, r. 2—Suit by heir of Muhammadan 
lady for landed property left by deceased —Sub- 
sequent suit for recovery of dower-debt, maintain- 
ability of. 





. 


* caused to the other party. 
rule (2) requiring the Court to record its reasons : 
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One Q., a Muhammadan lady, died leaving certain 
landed property. Her  dower-debt was also 
unpaid. Her heirs were her sister, her husband 
afid her minor daughter. Her sister sued for the 
recovery of her share of the landed property 
and for mesne profits, on the allegation 
that Q.’s husband Wad got the property mutated 
in the name of his daughter and refused to deliver 
her share. "Wie suit was decreed. She subsequent- 
ly sued for a share of dower which was owing to 


. Q. from her husband and impleaded the latter as 


a defendant. It was contended that O. II, r. 2, 
of the Civil Prosedure Code constituted a bar to 
the second suit: | 

Held, per Kanhaiya Lal, J., (Lindsay, J., contra) 
that theliability to pay dower-debt being personal 
to the defendant, the cause of action to enforce 
the personal obligation was not the same as that 
in the previous suit which was brought to 
enforce a right of inheritance in the property 
of which the defendant and his daughter had 
taken possession to the exclusion of the plaintiff 
and consequently the subsequent suit was not 
barred. l 

A cause of action postulates the existence of a 
right and its infraction, the ground oforigin of that 
right makes little difference. A ABDUR RASHID 
v. QUDRAT-UN-NISSA, (1922) A.I R, (A.) 5fo 817 
O. V, r. 18— Non-seroice of summons— 

Ex parte decree, setting aside of. 

Non-service of summons is a good ground for 
setting aside an ex parie decree where it is shown 
that a sufficient attempt was not made to person- 
ally serve the summons and that the person 
on whom the summons was served and who 
described himself as a relation of the judgment- 
debtor was not sufficiently authorised to receive 
it. C ROMESH CHANDRA CHAKERBUTTY 7. DURGA 
CHARAN CHAKERBUTTY, (1922) A, I. R. (C) 728 

282 

0. V, r. 17, 0. XXI, r. 22—Substiiuied 

service—— Affixture on house inhabited by wife, 

tf sufficient—Service of notice, absence of— Irregu- 
lavity—-Reasons, record of, if necessary. 

The affixture of a notice during the tempo- 
rary absence of a person, on his house, where his 





Moonah 





wife is living is sufficient service in accordance 


with O. V, r. 17 of the Civil Procedure Code, 

The failure to issue notice reguired by O. XXI, 
r. 22, of the . Civil Procedure Code is only an 
irregularity which is not necessarily fatal to the 
validity of gthe proceedings if no prejudice is 
The provision in sub- 


for dispensing with the issue of notice is also dis- 
cretionary and not mandatory. M K ASIVISWANATHAN 
CHETTY v. SOMASUNDARAM CHETIY, (1922) M. W, 
N. 173; (1922) A. I. R. (M) 93; 45 M. 875* 42 M. 
L. J. 422 i 611 
—O, VI, r. 4— Accounts, sellled, re-opening 

of— Fraud, allegation of—Procedure. ` 

Where settled -accounts are impeached'on thé 
ground of fraud, two or three instances of particular 
items, which can be taken as false and fraudulent 
must be brought to the notice of the Court before 
it can be called upon to order the accounts to be 
re-opened from the first, But before a person can 

. + 
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ask the Court to do so, he must allege fraud. B 
SANKALCHAND VITHAL UV, CHIMANLAL MAGANLAL 
Saam, (1923) A. I. R. (B.) 16 : 839 
——— 0. VII, r. 11—Plaini deliberately insuffi- 

ciently stamped— Time to make up deficiency— 

Court, discretion of, . 

Where a plaint is insufficiently stamped, a Cour» 
has discretion under O. VII, r. rr of the Civil 
Procedure Code to give the plaintiff time to make 
good the deficiency even though the plaintiff has 
deliberately, and without any excuse, paid ean 
insufficient — Court-fee. Pat DxoNATH Samar v. 
RADHA KANT PRASAD, (1922) A. I. R. (Pat.) 56; 5 
P. L. T, 142 2978 


————0. VIL r. li—Plaint with insufficient 

Court-fee— Proper ptocezuve, — 

The provisions of O. VII, r. 11 of the Civil 
Procedure Code are mandatory, and they require 
that where a plaint is written upon paper insuffi- 
ciently stamped, the Court is bound to give the 
plaintiff time to make good the deficiency. The 
fact that the objection is heard ata time subse- 
quent to the registration of the suit is immaterial 
because the provisions of tsis rule can be brought 
into operation at. any stage of the suit. € 
RADHA KANTA SAHA V. DEBENDRA NARAYAN SAHA, 
49 C. 880, (1922) A.I. R. (C.) 506; 27 C. W.N. 
566; 38 C. L. J. 74 101 


— ———D.IX,r, l8—Ex parte decree— Fraud — 
Suit, separate, maintainability | of— Declaration 
and injunction, suit for— Court-fee. 

Where a plaintif obtains an ex parie decree 
by fraud, and the frand consists in his 
preventing the service of summons by 
deliberately pointing out the house of the wrong 
man, and purposely abstaining from giving the de- 
feudant’s father’s name or alleging joint partner- 
ship with some firm when he knows that the 
defendant's business is entirely separate, the defend- 
ant is entitled to have the decree set aside by means 
of a separate suit and not merely by an application 
uader O, IX of the Civil Procedure Code. Such 
an application is discretionary and the relief by 
way of a suit remains either in lieu of or even in 
addition to it. 

Khushiram v. Ghanshamdas, 25 Ind. Cas. 94%; 
8 S, I, R. 81and Acdul Mazumdar v Mahoned 
Grazi Chowdhry,21 C, 605; 10 Ivd, Dec. (N, s.) 
1033, relied on: 

In a suitfora declaration that a decree obtained 
azainst the plaintiff fraudulently is null and void 
and for a temporary injunction to restrain the 
decrce-holder irom proceeding with the execution 
of the decree, the injunction is the real form of 
rJie! which the plaintiff desires, and Court-fees 
are payable on the derretal amonnt. S SHRIRAM v. 
DATARAM MUNSHIRAM, (1.22) A. IR (S.) 20 852 


O. XIII, rr. 1, 2, object of— Non-production 
of document in time— Adverse inference— Admis- 
sion of document at later stage—teood caite 
necessity of. 3 
When documents are not produced in time the 

Court may infer either that they do not exist 
or would not support the party who Should have 
produced them, 
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Unless good cause is shown for the non-produc- A judgment of a Small Cause Court which e 
Don of any document at the first hearing O. XIII, complies with the requirements of O. XX, t. 4 (1) 
r. 2 pgyohibits its reception at any later stage of the Civil Procedure Code is not open to objection 
of the suit. . on the ground that it does not record the reagons 
The proposition that O. XIII, rr. x and 2 for the decision. M XoxaPPA KURUP v. 
of the Civil Procedure Code areintended to ^ VELAYICHECUETTICHIAR, 42 M. L. J 583; 15 L. W. 
e prevent parties from manufacturing evidence pend- 642; 31 M, L. T 124; (192219A, I. R. (M.) 360 791 





ing the trial to meet unexpected exigencies and — 0. XXI, rr. 85, 36, 97, 98— Execution of 
not to shut out true and valuable evidence merely decree—Delivery of possession. —sSObstruction by 
because the party has without good and assign- stranger— Fresh warrant for possession, whether 
able cause, abstained from bringing it before the can tssue— Procedure.» 

Court at the first hearing or formal evidence beyond Inexecutionof a decree for possession of immove- 


suspicion, such as certified copies of public docu- able property, the decree-holderfobtained an order 
ments, does not correctly represent the law as for delivery, The  judgment-debtor applied for 
it at present obtains under the Civil Procedure Stay of execution of the decree which was reéuscd 
Code. OSHANKAR Lar v. MAHBUB Suan, 25 O, On the decree-holder representing that delivery 
C. 286; (1923) A. I. R. (O.) 59 978 had been completed. In subsequent proceedings 
— ——-—9Q. XVI, rr. 2, 8— Plaintiff, absence of— the decree-holder again accepted the position that 
Counsel present but not fully instructed—Plaintiff possession had been given and the proceedings 
providing Court with materials, but failing to  weteclosedonthat basis. Subsequently, the decrees 
substantiate claim— Court, duty of—Order dis. holder alleging that he was not aware, at the 
posing of case, consivuctton of. time of the prior proceedings, of a lease granted 
Where a party does not personally appear, even pendente lite by the judgment-debtor and that the 
although his Counsel originally instructed is there, lessee was obstructing possession made an appli- 
if he has failed to supply his Counsel with materials Cation asking for the removal of the obstruction 
or funds, or any other necessary matter for the and issue of a warrant of delivery | 
prosecution of the suit, and the Counsel states Held, that the decree-holder was not entitled 
that he has no further instructions, although that to anf order in his favourinasmuch asthe execution 
- situation may be drawn into the express words proceedings had definitely closed and, in the absence 
usedin r. 3 of O. XVII of the Civil Procedure Code, of frand, the delivery must be deemed to be complete 
it onght to be treated as a default by the plaintiff absolutely. . 
for want of appearance under r. 2 of O. XVII n obstructor who, according to the decree-holder, 
of the Code. : claims to enter on the land under a void lease 
But where the Couusel for the plaintiff after from the judgment-debtor cannot be regarded as a 
having spent days in submitting to the Court his tenant of the judgment-debtor against whom there 
views of the documents involved in the case and  €8n be an order for delivery under O. XXI, rr, 35 
after the case is ready for trial and costs have and 36 of the Civil Procedure Code. The decree- 
been incurred and most of the witnesses have holder's remedy in such a case is either in criminal 
been summoned, makes an application to with- prosecution or in a suit for damages. M 
draw from the suit with liberty to bring afresh IBRAHIM SAIB v. KONAMMAL, 43 M. L. 1.179; 31 





suit on -the same cause of action and, on the M. L. T. 356; 11923) A. I. R (M.) 25 755 
‘application being rejected, withdraws from the — O. XXI, rr. 58, 68—Limitation Aci (IK 
case, saying that he has no further instructions of 1908), Sch. I, Art. I11— Attachment, ea 
from his client, it must be considered, that he has 0f — Claim proceedings- Title suit. — Limitation 
failed to substantiate his claim, and the only The object of an attachment is Beni bres 


duty of the Court under the circumstances isto the property under the control of : 
tlismiss the suit under O. XVII, 1. 3 of the Civil eee E Prevedi its alienation ; pr gene 
Procedure Code. l clamation of sale is the notice to the public that 
In such a case as the above even if the Court the sale is to tak place. 
disposes of the suit under O. XV{I, r.2 of the The absence of an attachment will not make a’ 
Code for want of appearance, the dismissal must  Court-sale illegal es between the parties to it and 
" beconstrued as one under r. 3 of fle Order, for "persons whose interest is affected Dy it S 
under whatever form a Judge may make an A person who submits his claim to “property 
order disposing of a case, or however he may mis- which is about to be sold in execution to the Exe- 
understand what he is doing, or whatever mis-  cuting Court for investigation is bound by an 
taken language he mayusein disposing of the case, order passed against hum iu the proceedings, and 
the Appellate Court has to look at the actual facts under O. KAI, r. 63 of tte Civil Dr cedu:ie 
as things were at the time, and decide under which Code, the order is final unless «displaced by a re- 
rule of the Code of Civil Procedure the order was gular suit brought within one year as provided 
made. A JANGPAL SINGH v. KUSHALPAL SINGH, by Art rr of Schedule Iio the Limitation Act. 


e30 A. L. J. 97; (1923) A. I. R; (A.) 153 942 e The mere fact that no attachment had been trade 
~D. XX,r. 4 (1) Judgment of Small Cause wili not take th: order out of th purview of, E. 
Court, contents of. 63 of O. XXI MAT K. P. I. M, MUTHAH 


Code is sajf-tontained and does mot need any 764; 41M. L. J. 5941 15 I. *W. 190145 M. go; (192 
expausiog or explanation by judicial rulings, A. L R. (Mf) 447 4 90; ( y 
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O. XXI, rr. 58, 68, 100— Usufructuary 
morigagee— Application under v. 58, rejection of 
Subsequent application under v. 100, whether 
maintainable. 4 
‘ Ausufructuary mortgagee of certain property 
applied under O. XXI, r. 58, of the Civil Pro: 
cedure Code objecting to its attachment in 
execution of a money-decree obtained against tha 
mortgagor. Th® application was rejected on the 
ground that the mortgagee had no necessity to 


D 





EH 
4 


apply under. that rwie and also on the 
ground that it was made too late. The 
property was dhbsequently sold and the 


mortgagee on being dispossessed by the auction- 
purchaser made. the present application under 
r. roo of the same Order and the question was 
whether r. 63 of that Order operated as a bar to 
its maintainability : | 

Held, (1) that the position of the applicant asa 
inortgagee gave him no title to come to Court 
under O. XXI, r. 58 of the Civil Procedure Code 
and ‘argue that the property was not liable to 
attachment ; < NAN 

(2) that the order passed on that application 
did in no way touch the interest of the applicant 
as a mortgagee ; l ; . 

(3) that, therefore, on being dispossessed he was 
entitled .to bring the present applicgtion which 
was not barred by O. XXI, r. 63 of the Code. Pat 
BiSWANATH PATRA v. LINGARAJ PATRA, (1922) 
A. I. R. (Pat.) 408; r Pat. 159 805 
—————-Q. XXI, r. 68 (2) (¢)—Sale-proclamation 

— Value of land not mentioned— Irregularity— 

Sale, setting aside of. 

The ER Se of land should be stated 
ina sale-proclamation, but if it is not, it is an irregu- 
larity which does not necessarily vitiate the sale, 
unless it is shown that it had a material effect 
upon -the number of bidders and upon the price 
that was obtained. Sé ) 

Unless it is ‘established satisfactorily that the 
value at which a property is sold, isinadequate or 
déficient, the sale cannot be set aside. @ J ASHIM-UD- 
DIN SARKAR v. MANMOBINI DASYA, (1922) A. i. 


R. (C) 93 908 
9. XXl,r. 98— E xecution-salc— Irregu- 
. lavities in conducting and proclaiming sale— 


Sa iting aside of—St/anger, right oJ. 

renee e cou don " a dec*e cannot be set 
$side on proof of mere irregularities 1n conducting 
ot proclaiming the.sale. In order to set aside a sale, 
under rT. 90, O XXI, ofthe Civil Procedure Code, 
the Court must be satisfied, upon facts proved, that 
the applicant has sustained substantial injury by 
reason of such irregularities or Trau, | 

A person who claims a title to property sold in 


execution of a decree, but whois nota party to , 


the decree, is not a* person whose interests are pre- 
judicially affected by the sale, so as to entitle him 
to apply under r. 90, O. XXI of the Civil 


Procedure Code to have the sale set aside. ell Be 


MASING Kun 9. MA NAN, 4 U. B. R. (1922) 97; 
(1922) A I/R.(U.B)22 900 


nm 0. XXI,r. 90-9-Sale, setting aside of, on 
ground of irregularity or fraud— Fraud, conceal- 
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ment of, from judgmeit-debior— Application after 

. confirmation of sate, competency. of. 
ete a sale or an irregularity affecting the 
sale has, by the frand of the decree-holder or other 
patties to the sale, been kept concealed from the 
judgment-debtor, heis entitled to apply under O. 
AXI, r. 90 of the Civil Procedure Code whether 
the sale has been confirmed or not, and the time 
for making the application is to he computed from 
the date when the fraud first became known to 
him, There is nothing in O. XXI, r. 9o of the 
Code which limits the filing of an application to 
the period prior to the confirmation of the sale. 
Pat RAM PrRnsHaD Lar v. CHAMARI SINGH, (1922) 
A. I. R, !Pat.) 422 575 
O. XXII, r. 8— Legal representacive, person 
allowed to continue suzt as— Legal position — Proof. 
The admission of a person as a legal representa- 
tive for the purpose of prosecuting the suit-does 
not conclusively establish his right to do so if his 
legal position is one of the main issues in the suit 
itself. Similarly, the decision that a person is a 
legal representative only to a limited extent does 
not preclude him from proving in the suit what 
his full rights are. N-Duapo v. RAMAUTAR, (1923) 
A. I.R. (N.) 209 209 
—0. XXII, r. 39— Appellant, dea:h of—M mor 
heir— Representation nct made within time under 
mislaken view of law— Abatement, setting aside of. 
An appellant died leaving a minor heir. A 
cousin of the minor made an application on behalf 
of the latter for his being brought on the record. 
Under a mistaken view of the Law of Limitaticn, 
however, which had recently been amended, the 
application was not made within time, aud was 
rejected. Subsequently, an application was made 
to set aside the abatement, which was also 

rejected. On appel: 

- Held, that in view of the mistaken impression 
of the guardian as to the law on the point and the 
fact that the application was made cn bebalf of a 
minor heir, the order of the lower Court should 
not be allowed to stand and the abatement should 
be set aside. B KARIYAPPA FAKIRAPPA y TANTAPPA, 
(1923, A. I. R. (B.) 40 . 838 


O. EXII, r. 19— Appeal— Death of judg- 
ment-debior during pendency of appeal— Legal 
representatives nol brought on record, effect of. 

` Where during the pendency of an appeal by e 

decree-holder one of the jr dgment-debtors dies and 

his legal representatives arenot brought on the . 

record; au order accepting the appeal is, so far as 

the said judgment-debtor is concerned, a nullity 
and does not bind his legal representatives. 

L BARKAT RAI V. GHULAM FATYIMA, 5I. L.J 929 


L——— — 0. XXXII, rr. 8, 4— Guardian ad litem, 
refusal of, to  act— Court, duty | of— Decree 
without appointing another guardian, validity of. 

. Where a person appointed as guardian ad litem 

of a minor appears.in Court and states that he 

does not wish to be the: guardian, the Court 
should permit him to relinquish the guardianship 
and appoint, another person as guardian ad litem, 

In such a case, if the Court passes, œ decree with- 

out appointing another person as guardifn ad litem, - 





H 
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the decree will be null and void. A JANGI V. 
SUNDAR, (1922) A. I.R (AJ) 416 689 
—————0. KXAWI—Swit in forma pauperis— 

Mino?, suit by, mamitainabilily of. 

A minor who is not possessed of sufficient 
means within the definition of pauperism for the 
purpose of O. XXXIII of the Civil Procedure Code 
*is entitled to be allowed to sue in forma pauperis 
by‘a next friend although the next friend is not 
a pauper UD NawrPALA Dassyav JAMINI SUNDARI, 
37,C. L. J. 394 "M 
—————0. XXXII, r. 9— Leave obtained to sue 

informa pauperis—Concealment of life-policy— 

- Improper conduct. 

A Court is not justified to dispauper a person 
on the ground of fraud or improper conduct 
merely because he obtains leave to sue in forma 
pauperis without disclosing the fact of his being 
possessed of a life-policy, for it is quite possible 
that he may never have considered the policy as 
a present asset or as having any surrender value. 
The Court should, however, see when the fact of 
the life-policy comes to its knowledge, whether by 
surrendeting the policy the plaintiff can raise, 
sufficient money to pay the Courtíce B 
SHANKARBUAT BALAMBHAT v  SAKITARAMBUAT 
Harpuar, 24 Bom. L. R. 734; (1922) A. I. R. 
(B.) 215; 46 B. 1017 984 
—— ——0. XXXIV, r. 8, ol i(g)—Morigage by 

conditional sale—Suit for foreclosure — Morigagor s 

vight to redeem before passing of final decree, 

In a suit for foreclosure of a mortgage by condi- 
tional sale, the mortgagor-defeudant is entitled 
to redeem at any time before the final decree is 
passed, Where, therefore, notwithstanding the 
expiry of the time allowed by the preliminary 
decree for payment; the final decree has not been 
passed, the mortgagor has a right to redeem before 
the passing of the final decree, Q Isor At v. 
Kasim All, 260 C, W. N. 532 159 
O. XXXIV, r. 8- -Morigage— Redemption, 
sui for--Mortgage-imoney depositedin Court-— 
Final — decree— Preliminary decree, whether 
qecessary. 

Where a mortgagor brings a suit for-redemption 


Jam: 





and deposits in Court the amount due on the. 


inortgage, the Court may at once pass a final 
decree, instead of prolonging the proceedings by 
passing first a preliminary decree, to be followed 
later on by a final decree, provided that no injustice 
is done to the mortgagee. A Rosman LAR v. 
BUURI SINGE, (1922) A, I. R. (A) 179 ` 889 

0. XXXVIII, ».2 — Arrest before judgment 

— Release on furnishing  security—-Surety, 

vesponsibility of— Appearance under protection 

order of Insolvency Court, whether good. 

Where a defendant is arrested before judgment. 
and is released upon furnishing security under O. 
XXXVIII, r. 2 of the Civil Procedure Code, the 
surety is bound to produce him at any time 
when called upon while the suit is pending, and 
ugtjl satisiaction of any decree that may be 
passe: against him in the Suit, or punishment of 
him for not satisfying the decree, : 

. An appearance wnder a protection order from 
an Insolvency Court is not such an appearance 
asis contemplated under O, XXXVII r. 2 of 


Maata m e miaa. 
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RAHMAN, irl. B.444;, (1623) AL R. EE 
el2 
—Q0. XXXVII r. 6—Attachment before 





judgment—Provincial Small Cause Court, power 
A^ i 


The Provincial Small Cause Court can, under 
the Code of Civil Procedure, attach before judgment’ 
any immoveable property, C KEDARNATH g. HEM 
Natu, 49 C. 994; (1923) A. I. R. (CJ) 176 841 


D XLI, r. 4— Decree, variation of, in 

favour of deceased appellant-e-Decree, null and 
void— Application io set aside, whether competent 
—DPuarties— Claimant's suit to recover property 
from | auction-purchaser— Decree-holder, ` whether 
necessary party. 

Under O. XLI, r. 4 of the Code of Civil Procedure, 
an Appellate Court has power to reverse a judgment 
in favour of a deceased defendant as regards the 
whole of the plaintiff's claim and not only as regards 
that part of it in which the surviving defendant 





or defendants were particularly ^ interested, 
Chintamen v. Gangaiai, 27B 28435 Bom, 
TI, H 9o, Somasundaram Chettiar YY. Vaithilinga 


Mudaliar, 41 Ind. Cas, 5454 40 AL 846:6 L. W. 
253 and oe Fa v. Artho Padhi, 20 tnd, 
Cas. &52;25 M. L. J.248 ; xa M. L. T. i 
M, SM N 597, followed: Eu d. Vinea) 

Ramesam, J.—When the decree or order of a 
Court is a nullity, a party interested in showing 
it to be a nullity, may apply to the Court to vacate 
it and if the Court is satisfied about the facts 
it ought to do so; the absence in the Code of Civil 
Procedure of any section authorising such an 
application does not render the application in- 
competent. 

pipi ey v. Ramanathm Chetty, 

r Ind. Cas. 41; 5 L. W.646; 32 AL I, T. 
CEET on, i : i PER 

A decree-holder may be a proper but is uot a 
necessary party to aclaimant’s suit for recovery 
of properties from the  auctiou-purchaser, M 
SUBBARAYA MUDALIAR v. KANDASWAMY ALUDALY 
16 Ia W. 330 ; (1922) M. W. N. 674; (1923) A. a 
R. (M.) 58; 32 M. I, T. x24 l . 188 


———(Q. XLI, r.5—Stay of execution of costs 


pending appeal— Respondent insolvent-—Proper 
order. è 


In an application for stay of execution of a decree * " 


as regards costs pending the disposal of an 
appeal, where the respondent is én insolvent.* 
the proper order to make is to direct Stay of execti 
tion on taxed costs being paid over by the a pellant 
to the respondents’ Solicitor on the personal under- 
taking of the Jager to re-pay them in the event 
of the appeal being successful, M RAMANUJAM 
CHETTYey. PADMANABHAM PILLAI, 16 L. W. 9751 
31 MI, T.440; (1923) M, W. N. 73; (1923) A. 
i. R, (M.j 22 784 


---— —s.0. XLI, r. 10—-—-Secuvily for costs 


Poverty of appellant. . 
The fact of the poverty of au appellan 
standing by itself, without reference to 


the general facts of the case" under appeal, ought 
not to be “considered sufficient to warrant 
his being required, to furnish security for costs 
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under O. XLI, r. ro of the Civil Procedure 
Code. The question must be decided with refer- 
enee to the facts of each case and one of the cir- 
cumstances entitling the respondent to relief 
is the non-payment of costs of the lower 
Court, e 

_ In a case where property of great value is 
‘Involved and, the appellant has paid a large 
Courtsfee on his appeal and has otherwise spent 
&heavy andconsiderable, amount of money on 


the litigation, but the respondent, in spite of prop-- 


er steps, has failed to realise the costs incurred 
by the appellant in the lower Court, it would be 
jus$ and proper to direct the appellant to furnish 
security for costs of the appeal. M KOoNNAMMAI, 
t. ANNADANA JADAYA GOUNDAN, (1922) M. W. N. 
801; 17 L W. 26; (1923) A. I. R. (M.) 204 588 
. XLI, rr. 10, 22—Cross-objections, 

filing of, after dismissal of  appeal— Leave, 

grant of — Cross-objections against co-respondents. 

An application for leave to urge cross-objections, 
presented long after the dismissal of the appeal 
for failure to furnish security is untenable, es- 
pecially when the applicant, who was represented 
on the date the appeal was dismissed, did not inti- 
mate to the Court that he wished to press his cross- 
objections. E 

Cross-objections must ordinarily be directed 
against the appellant and not against co-respond- 
ents. O Qara MOHAMMAD SHABAN v. BAZM ARA 
BEGAM, 250. C. 280; (1923) A. I. R. (O) 108 79 
—————Q. XLI, r. 22, applicability of. See LETIERS 
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O. XLI, r. 23, order under— Absence of 
jurisdiction — Appeal. 

An Appellate Court has no jurisdiction to 
teverse the decision and remand the case to a Trial 
Court under O. XLI, r. 23, of the Civil Procedure 

" Code unless the case has been disposed of on a 
preliminary point. 

Where an Appellate Court purporting to act 
under O. XLI, r. 23 of the Civil Procedure Code 
remands a case to the Trial Court, an appeal lies 
against the order, even though under the 
particular circumstance of the case, the Court had 
no jurisdiction to proceed under that rule. 6 
RADHA KRISHNA SAHA 9, KAMAL KAMINI, 35 C; 
L. J. 345: (1922) A. I. R. (C.) 456 547 
— — 0. XLI, 98, 9$— Remand— Issues 

decided, re-opening of — Appellate Court, powers 





of. 
- When a®question at issue between the partles 


to a suit has been heard and finally decided, Oe: 


judgment given on it is binding on the parties 
at all subsequent stages of the suit on general 
principles of law, quite apart from section iri of 
the Civil Procedure Code. * 
George Henry Hook v. Adminisitvator- General of 
Bengul, 60 Ind Cas. 631; 48 C. 499; x9 A.L.J. 
. 866; 40 M. L J. 423; 29 M. L. T. 336; (1921) M, 
W.N 313353 C. L. jJ. 405; 3 U.P: L. R. (P. ei 
«17; 23 Bom. L. R. 648; 14 L W. 221;.25 C, W, N. 
915 (P. C.), followed, 


When a Judge, Without deciding an appeal, 
'"femits specific issues under O. XIsI, r. 25, of the 
Civil Procedure Code, it is open to the Judge 


INDIAN CASES. 
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or Bench, before whom the appeal ultimately 
Comes, to ignore the issues so referred, if, in the 
view it takes of the law, they are not yecessary 
for the decision of the suif, When, however, the 
Court decides the appeal before it and remands 
it to the Court below under O. XLI, r.23 of the 
Civil Procedure Code, the issues decided by the 
order of remand cannot be re-opened between. the 
parties at any subsequent stage of the litigation, 
O JANKI Suan v. MOHAMMAD ABBAS, 25 O. C. 245; 
(1923) A. I. R. (O ) 50 4983 


O. XLI, rr. 23 25— Remand under v, 25; 
when justified— Remand not specifying rule, Lut 
dwecling refund of Court-fee, whether within v. 23. 
An order of remand under O. XLI, r. 25 of the 

Civil Procedure Code, is justified only where there 

has been a decision upon a preliminary point, 

Where an Appellate Court, without specifying the 

Order or rule of the Civil Procedure Code, remands 

a case for re-decision and at the same cime directs 

a refund of the Court-fee paid, on the appeal, the 

order is one under r. 25, O. XLI, of the Civil 

Procedure Code, L MIRAN BAKHSH v. CHANAN 

DIN, (1923) A. I. R. (L.) 171 1008 


—O, XLI, r. 27-— Additional evidence, 
admission of in appeal——Discretion of Courl-—' 
High Court, power of, to interfere. 

Where a lower Appellate Court refuses to admit 

a certain material document as additional evidence 

in an appeal under O. XLI, r. 27 of the Civil Pro- 

cedure Code, a High Court cannot interfere in second 
appeal and hold that such additional evidence 


— 








ought to have been admitted by the lower 
Appellate Court. L SANTA SINGH, o BHAN 
SINGH, (1923) A. LR (1) 30 830 


0. XLI. r. 927— Additional evideuce— 


Appellate Court, powers of. 


The power vested in an Appellate Court to 
allow the production of additional] evidence should 
be cautiously and sparingly exercised. (C SREK- 
NATH Roy v. SECRETARY OF STATE FOR INDIA, 
36 C. In J. 345; (1623) A I R. (C.) 233; 50 C Sp 


———0, XLII, r. 1, O. XL, r. &-— Order refus- 
ing to demand accounts from discharged Recoiver 
— Appeal. "M 
An order refusing an application to call upon 

a discharged Receiver in a suit to render accounts 

and refund losses due to his neglect during the time 

he was in the office of Receiver, is not appealable, 

L Goxal CHAND v. UDHERAM, (1922) A.I. R. m 

224 29 


0. XLV, r. 4—Consolidation of appeals 
— Costs awarded against respondenis— Liability, 
nature of. 

If costs are awarded against a number of defend- 
ants or a number of respondents without indicating 
the proportion in which those costs shall be borne 
by the difffrent respondents or defendants, euch 
an order means that the respondents or defendants, 
asthe may case be, are jointly and severally liable 
for the costs, and the order for ceste may be execut- 
ed against any one of them who wile have a right 
of contribution against the others, 
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The same rule-applies Io a case where several 
.ppeals have been consolidatel under O. XLV, 
rt. 4 of the Civil Procedure Code, and costs 
awarded against tle respondents. 

‘Once consolidation has taken place, for whatever 
reason, tle consolidated appeals form in fact one 
appeal and the parties to that appeal must be 
* troated just as the partiesin one suit. Pat MIDNA- 
PORE ZEMINDARICo., LTD. v. MADAN MARWARI, 

— (1923) Pat. 17; (1293) A. I. R. (Pat.) 215 783 
zc, XLV, r, 7— Appeal to Privy Council- 
* Extension of period for furnishing. security or 

depositing cosis. 

A High Court has no power to extend the period 
of six weeks prescribed by O. XLV, 1. 7 of the 
Civil Procedure Code, from the date of the grant 
of a certificate for leave to appeal to His Majesty 
in Council, for depositing the estimated costs of 
printing ‘or the security. O ASHIQ ALI v. 
ARJUMAN-UN-NISA, 25 O.C., 2542 (1923) A. I. R. 
(O.) 50 937 
— ———-—BSch. II, paras, 1, 19, 15, 16, 20— Arbitra- 

lion pending suit -— Private reference to arbitration 

— Application for adjournment by parties till 

submission of award— Reference, whether can 


be treated as one through Court— Appeal against . - 


decree in terms of award— Agreement to vefey 
dispute relating to public otfice—Public policy. 
Pending a suit, the plaintiff and defendant 
agreed out of Court to refer their disputes including 
the subject-matter of the suit to arbitration. The 
plaintiff with the consent of the defendant applied 
for adjournment of the suit, till the award was 
nride. The Court thereupon granted an ad- 
journment and directed the arbitrators to file the 
award by a fixed date. Subsequent extensions 
of time were applied for to the Court by the arbi- 
trators which were granted. They also sought 
and obtained the help of the Court to procure docu- 
ments from other Courts. An award was duly 
filed in Court and a decree passed in terms thereof: 
Held, that the reference, though originally filed 
out of Court, had become by the conduct of the 
parties and the action of the Court substantially 
in law, though not in form, a reference by the 
Court aid was governed by paragraphs I0, I5 
and r6 of Schedule II of the Civil Procedure 
“Code and no appeal lay against the decree made 
in terms of the award. 
Shama Sundram Iyerv Acdul Lat, az 613 
4C W. N. 92.14 Ind. Dec. (N. 8) 41, Kulsum 


Faimav Ali Akbar, 39 Ind Cas. 730; 39 A., 


401, 15 A. L. J. 452 and Abdul Hamid v. Riaz- 
ud-Din,30 A. 32; 4 A. I. J. 691; A, W. N. 
(1907) 273, 1elied on. 

Observations of Justice Muckerjee in Laduram- 
Na'hmull v, Nandalal Kavuri, 55 Ind, Cas. 747; 
47 €. 555; 31 C. L. J. 150, dissented from. 

No appeal or revision lies against a decree passed 
in termis of an award under paragraph 16, Sche- 
dule II of the Civil Procedure Code, 


38 M, 256; 14M L 7.311125 M. L J. 507; 

(1914! M.W. N. 142, Gawam Kian v. Muhammad 

Hassan, 29 C. 1073 29 I. A. 51; I2 M. L J. 77; 

4 Bom, lẹ R. 161; 6 C. W. N. 226; 25 P. R; 1902; 

8 Sar. P. C. J. 154 (P. C.), followed.. S 
Ki 
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Batcha Sahib v. Abdul Gunny, 21 Ind. Cas. 3096 
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Civil Procolure Gods —-1908—concld; 


A compromise relating to a public ot religious 
office is not necessarily unlawful or opposed to 
public policy but such a ‘compromise must. be 
scrutinised by the Court before which it is plgàded, 
for the purpose of ascertaining whether it is ‘in 
violation of the trusts of the institution or affects 
adversely the interests gf the religious’ publici 

Sundavambal Ammalv, Yogarunaguruhkal, - 23 
Ind Cas. 72; 38 M. 850; 26 M. L. J. 315; (1914) 
M. W. N. 286; 1 L. W. 276, dfstinguished. — * 

Per Napier, J.—It is not necessary*that - al] 
parties to a suit must be parties to a refetence, 
Such parties as are interested in the matters in 
difference may get them validly referred to arbit- 
ration through Court. ~~ 

Arbitration proceedings are not compulsofy and 
when parties to a dispute agree to refer it to a 
Tribunal other than that of recognised Courts they 
must abide by the consequences of their proce- 
dure M VENKATACHALAM CHETTIAR v. RAMNATHAN 
CHETTIAR, (1921) M. W. N. 423:15 I. W. 111 : 41 
M, L.T 52; (1922) A. I. R. (M) 429 410 


Companies—-Transfer of shares— Transfer not 
in due form-—Sale of shares in executión— Priority 
— Discretion of Divectors to vecognise transfers. 
As between two persons claiming title to sharea 
in a Company, which are registered in the name 
of s third party, priority of title prevails, unless 
the claimaft second in point of time- can show 
that, as between him and the Company, -before 


the Company received notice of the claim ofthe" 


first claimant, he, the second claimant, had 
acquired the full status of a share-holder, or, at 
any rate, that all formalities had been complied 


with and that nothing more than a purely minis- ` 


terial act remained to be done by the Company, 
which, as between the Company and the'second 
claimant, the. Company could not have refused 
to do forthwith, so that, as between. himself and 
the Compauy, he may be said to have acquired 
a present, absolute, unconditional right to have 
the transfer registered before the Company was 
informed of the existence of a better right. 

Moore v. North Western Bunk (1891) 2 Ch. 599; 
Got, J Ch. 627; 64 L. T. 156; 40 W.R. 934, Societe 
Generalede Paris v. Walker, 1885) 11 App. Cas 
2;55 L.J Q B 16% 54 L T. 189, 34 W. R. 662; - 
Se hna v. Nations! Bank of India, 12 Ind Cas. 
581: 36 B. 315 13 Bom. I, R 993, relied upou. - 

Where shares are sold in execution of a decree, 
in accordance with the provisious of the Civil 
Procedure Code and the sale is confirmed, nothing 
further is left to be done by the Couft or the trang- 
feree, the only thing left to be done is for the Com- 
pany either to recognise the transfer or refuse 
to recognise it. 


Where in execution of a decree against a person, - 


shares held by him in.a Company were attached 
by prohibitory orders in form required by the 
Code of Civil Procedure and were sold in Court- 
auction and the necessary notice was given to the 


Company and the only formality remaining was 


the actual transfer of the shares in the n4me 
of the auction -purchaser in the Companies books $ 
Heid, that the Court-ptirchaser was entitled to 


priority over a private transferree from- the.’ 
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Companies—concld, 


e Share-holder, who had not.got an assignment in 
the manner required by the law. and was merely in 
the position of.a person who holds av ejuitable 
coutuact, 

The discretion vested in the Directors of a Com- 
pany to recognise or refuse to recognise transfers 
of shares, extends io c&ses of sales of shares in 
execution of decrees as well as to private 
sales. a 

Manil Brijlal v. Gordon Spinning and 
Manufacturing Company, 37 Ind. Cas. 6660; rr B 
76; 38 Bom I, R 982, relied on 

Both under the Wnglish Taw and the Indian 
Law, a deed of transfer of shares in a Company 
has to be executed both by the transferor and 
by the transferee. 

Where the law prescribes a mode of transfer 
compliance with that mode is necessary before 
property can pass so as to confer title against 
third persons. M NAGABHUSHANAM o RAMA- 
CHANDRA Rao, 15 L W., 470; 30 M L. T 23r; 
42M L. J. 449; 11922) M W., N. 331, 45 M. 537; 
(1923) A LR (M.) 241 659 


Construction of document—Contract for  sale— 


“Shipment from October approximately, " meaning . 


of— Appropriation, essentials and effect of— 

a ee of—-Contract Act (IX 4 of 

1872), s. 118, application of. a 

The plaintiff agreed to sell and the defendant 
agreed to buy five cases of Venetian, to be shipped 
* in two lots monthly from October approximate- 
ly." Two, out of the five cases, arrived in Bombay 
in August and the remaining three in October. 
The invoice and shipment samples were duly 
sent to the defendant who requested the plaintiff to 
clear the goods on his behalf and also paid customs 
duty and clearing charges, but, subsequently 
refused to pay for and take delivery of the cases. 
The plaintiff sold the two cases and lodged a claim 
for loss on re-sale in respect of them and for damages 
on the basis of the rate realised on the auction- 
sale in respect of the remaining three cases. ‘Ihe 
defendant contended that the goods were not 
of the contract shipment, that the property in the 
goods had not passed to him and that, even if it 
did pass; the goods were not accepted by him 
within the meaning of section 118 of the Contract 
Act 
Held, (1) that the goods were of contract ship- 
fuent, the words “shipment in October approxi- 
mately’’ being quite different from ‘October 
shipment " © 

o that the request to the plaintiff to clear 
the goods on behalf ofthe defendant, coupled with 
the payment of customs duty and clearing charges, 
constituted an assent by the defehdant to the 
appropriation; 

(3) that the question of acceptance did "not 
arise when the property in the goods hàd passed 
to the buyer; 

(4) that the defendant was bound to paye the 
loss on the re-sale of the two cases and that, ag 
regatds the remaining three, tbe plaintiff was 
entitled to daniages only. 

‘In order that proptrty may pass to the 
buyer, it is necessary that the goods appropriated 
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Construction of document—contd, 


to the contract by the seller must answer the 
description previously agreed upon by the parties, 

The effect of appropriation is, that the seller 
loses the possibility of withdrawing the *goods 
from the contract and he would break his contract 
with the buyer if he offered any other goods to 
him, though the goods still remain his property. 
The appropriation must be assented to by the’ 
buyer to pass the property. . 

The word “ warranty,” as used in section 119 
of the Contract Act means, a stipulation, the breach 
of which may give rise to a right to treat the contract? 
as repudiated as distinguished from a stipulation, 
the breach of which may give rise to a claim for 
damages. 

The provisions of section 118 do not apply 
where the property in goods has passed to the buyer 
for where the property in goods passes by appro- 
priation on the part of the seller and assent on the 
part of the buyer: since the appropriation can only 
be of goods of the contract description, the condi- 
tions of the contract are ex hypothesi complied 
with. The case contemplated by section 118 
is one where there has been a contract with a 
condition and the condition is broken. In such a 
case the buyer may waive that right of rejection 
and accept the goods. The property in the goods 

hen passes by the buyer's acceptance and if the 


buyer thereafter refuses to pay for and take delivery ' 


of the goods, the seller is entitled to sue the buyer 
fot the price. BN. BUCH & Co. o GoRDHANDAS 
MAvJI, 24 Bom, L. R, gor; (1923) A. I. R. (B.) 
92 877 


——— —— Extrinsic — evidence— Burden of proof— 
Entire evidence before Court— Question of onus 
immaterial. 

The construction of a document must depend 
upon the interpretation of all the terms of the 
instrument, and, except in a case of ambiguity, 
extrinsic evidence would not be admissible. Each 
case must be considered on its own facts; in 
order to ascertain the effect of the document 
resort must be had to the terms of the document 
itself and to the whole circumstances so far as 
they can be ascertained. 

When the entire evidence on both sides is once 
before the Court, the question of burden of proof 
does not arise ; the debate as to onus is then purely 
academical ; the controversy has passed the state 


: at which discussion as to the burden of proof is 


pertinent; the relevant facts are before the Court 


sand all that remains for decision is, what inference 


should be drawn from them, Q ABINAS CHANDRA 
DAS v. MAJUB ALI CHOWDHURY C36 C T. J. 196: 
(1922; A. IR (C.) 461; 27 C. W. N. 328 278 


—— Lease— Condition restraining alienation— 

Involuntary transfer, whether | covered —Sale 

. under money-decree—Sale under morigage-decree 

— Distinction. 

A condition in a lease restraining transfer is 
eot applicable to a case of, involuntary transfer, 
unless there are wor sin the covenant which 
clearly make it applicable to such a transfer. 

. A transfer in execution of a ,money.decree 
cannot be treated as on the same fboling as a 
voluntary sale. 
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Dayomayt v. Anande Mohan Roy Chowdhury, 
27 Ind. Cas. 6°; 42C 172;20 C. L. J. 52, 18 C. 


W. Ne 971, relied on. 


A sale in executibn of a mortgage-decree stands 
on a different footing from a sale in execution of 
a money-decree. 

A kabuliyat provided that if at every trans- 
fer of lands under it one-feurth of the 


.proper, value of land were not deposited, such 


transfer would not be recognised. The tenure in 


«espectof which this kabuliyat was given was 


sold in execution of a money-decree The plaintiff, 
iu addition to other reliefs, claimed one-fourth 
of the value : 

Held, that the words in the Rabuliyat were not 
wide enough to cover an involuntary sale. C 
MoNMATHA NATH MrrTER a. CHUNILAL CHOSE, 
26 C, W. N. 173; (1922) A. I. R. (C.) 96 81 


—Mortgage-deed— Dale from which mortgage- 
money  payable— Limitation, operation of— 
Limitation Act (IX of 1908), Sch. I, Ari. 132, 
application of—~Mosigage-—-Morigage in favour 
of usufructuary morigagee-—Suit for sale subject 
lo — usufructuary morgage, compelency of— 
Evidence Act (I of 1872), S. go—Document 
over thirty years old— Consideration, presump- 
ton of—Recetver, suit againsi—Omission to 
obtain sanction of Court, effect of. 

The terms of a mortgage-deed provided that the 
inortgagors shall discharge the principal and interest 
under it on the security of certain items of property 
which had already been usufructuarily mortgaged 
to the mortgagee himself and also on the security 
of certain other lauds which had been mortgaged 
to one S ‘after discharging the debt due to the 
said S:'"' 

Held, that the provision about the mortgage 
to S was intended merely to embody the mortgagor s 
undertaking to discharge the mortgage to S so as 
to make the properties better security and not to 
postpone the date from which the cause of action 
for the mortgagee's enforcement of his right to 
recover the money wasto arise and that, therefore, 
& suit brought by the mortgagee more than 12 years 
from the date of the mortgage was barred by Art. 
132 of Schedule I to the Limitation Act. 

A mortgagee can sue for the sale of mortgaged 
properties subject to a prior usufructuary mort- 
gage in his own favour. 

Sulvamania — Aiyar v. Balasutyamania Ayar, 
30 Ind. Cas. 317; 38 M. 927; 29 M. L. J. 195 (E. B) 
followed. 

The passing of consideration for a document 
which is over thirty years old and which was never 
questioned before the time of the suit, should be 
taken as proved, even if the direct evidence is not 
as strong as might nature lly be expected in respect 
of recent transactions. l 

Per Sadasiva Aiyar, J.— Obitey:—The necessity 
to obtain the sanction of the Court in institutin 





* * a suit against a Receiver is imposed by the Commo 


law merely to enforce Uue respect towards Courts 
of Justice and an omission to obtain sanction docs 
not affect olihe jurisdiction of tbe Courts; M 
JAGNA S&NYASIAH v. MYCHERLA PEDA ATCHANNA 
NAIDU, 15 L. W. 289; 42 M. L. J. 339 759 
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Construction of dooument—contd. 
—— — —Wiajib-ul-arz— Transfer ‘by  co-sharer—e 

Custon', record of. 

Where a wajib-ul-ares after reciting that in the 
case of a transfer by 9 co-sharer, the own bfother 
of the transferor in the first instance and in case 
of refusal by him, the co-sharers of the pati and 
in case of refusal by the latter, the co-sharers of the 
village will have the right to take the property 
proposed to be transferred in prefesence to strangers, 
goes on to mention what would happen in case 
of a gift or in case where a co-sharer died childless, 
leaving one or more widows and what rules should 
be observed in case of adoption by the widow of a 
deceased co-sharer, the language used in the 
tvajib-ul-arz negatives the contention that the 
reference to the transfer by a co-sharer is based 
upon a custom of pre-emption obtaining iu the 
village. A ABDUL, KARIM KHAN o QASIM AXI 
KHAN, 21 A. L. J. 611 (1923) A. I. R. (A) 254 BBL 


—Will— Direction for marriage expenses of 
daughter— Reasonable expenses. 

Where a testator directs in his Will that all the 
marriage expenses of his daughter should be paid 
out of his estate, he only means reasonable expenses. 
Consequently, if an administrator spends one-third 
of the estate on the marriage, he incurs unreason- 
able expense which he is not entitled to do 
without tł authority of the Court. B Jamasjr 
HORMASJI v. JAMSETJI HORMASJI, (1922) A. I. R. 
(B.) 341 764 
———— Willin favour of Hindu widow-—- Estate 

taken. 


A Hindu testator provided in his Will that his 
widow shall be the owner of certain property and 
went on to say that she might seilit and have g 
Dharmsala built with the sale-proceeds of a place 
she thought proper : . 

Held, that the widow hecame the absolnte owner 
of the property under her husband's Will, end that 
her power to dispose ofit asshe pleased was not 
restricted by what was stated in the Will abont 
her seilingit and having a Daarmsala built, which 
was norhing more than the expression of a wish 
ou the part of her husband which she was not 
under ary legal oblig:ticn to carry out. L Ssxo 
NARAIN UV. ARYAVART SARB DESHAK SABHA, 
DELHI 5 Iu L. J. 214 (1923) A, LR, ven 


+ 

Will— Life-estate-— Absolute ownership, e 

The plaintiff brought the suit to recover 
possession of a share of certain síridhan prop- 
erties which belonged to S, a Hindu lady, 
who died in 1872 leaving a Will and leaving 
her surviving two sons J and Na childless 
widowed daughter and another daughter K., 
the mother of the plaintiff. By the Will S ap- 
pointed hersons fand N trustees and directed them 
to make proper arrangements for managing and 
preserving her properties and after meeting certain 
expenses directed that the balance of the profits 
ot the estate should be enjoyed by / and N during 
their lietume, The Will further provided*that 
on the death of J and N the son or sons born of 
their loins who nmighüt We alive should be equaily 
and fully entitled to the properties and should 








* e 
* 
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possess and enjoy the same, but that none of the 
- properties should be sold for the son’s debts, nor 
-ghowld they be transferred by them in any 
way by gift, sale, etc. In 1884 J died leaving 
a childless widow. In 1886 Probate of the Will 
of S was granted to W who in 1889 executed a 
Mortgage in respect of some of S's properties. 
_N died intestatg in 1891 leaving no son surviving 
;him ang Letters of Administration of his estate 
were granted to his daughter C. To enforce the 
‘mortgage security executed by N asutt was brought 
against N’s adminigtratrix C but in that suit no 
-representative of S was brought on the record. 
A martgage-decree was obtained under which 
‘the mortgaged properties were brought to sale 
‘and purchased by the defendants: 
:. Held, (1) that upon the.true construction of S’s 
. Will J and N took onlylife-interests, not absolute 
interests and that as J had no son and N no son 
“who survived him, there was an intestacy aiter 
's death of the corpus of the estate. Consequently, 
‘upon . N'sdeath K, the mother of the plaintiff, 
"became the heir to S's estate. That beingso, upon 
-her death the plaintiff as heir of his mother aud 
. as heir of S became entitled to the estate; 
“+ (2) that asin the mortgage suit no representative 
oi S was brought on the record, her estate was 
“not bound by the mortgage-decree and the decree- 
-holder and those claiming under him, that is the 
defendants, had acquired no title against the heir 
of S or K. © Gurupas KUNDU CHOUDHURY V. 
KUMAT, KAMAR DUT, 37 C. Le J. 90 86 


Construction of Statutes— Amendment of Act— 
. Retrospective operation— Limitation and the Code 
. of Civil Procedure ( Amendment) Act (X XVI 
of 1920), s. 2, whether retrospective. 

_ Ifthe application of the provisions of an Amend- 
ing Act makes it impossible to exercise a vested 
right of suit the Act should be constured as not 
being applicable to such cases. 

Section 2 of the Limitation and the Code of 
Civil Procedure Amendment Act has no retrospec- 
tive effect and. does not apply to cases where the 
death of the plaintiff or appellant occurred before 
the date of its coming into force. @ Ajit SINGH 
V. BHAGABATI CHARAN MUKERJEE, 30 C. L. J. 263; 
(1922) A. I. R. (C.) 491 370 
Gontract—B1d at auction—WithdPawal before fuii 
. vf hammer. 
` Å person who bids atan auction does not con- 

chide a coptrac@but states an offer by which, until 
he withdraws himself, be becomes legally liable 
forthe amount ofhis bid. But, on other hand, 
like all other offers, it is subject ta, the ordinary 
‘incidents of law, that, until it is accepted, which 
fact is usually signified by the fall of the hammer, 
4t is open to the -offerer to withdraw it. M 
JORAVARMULL-CHAMPALAL 7. JEYGOPALDAS, 43 M. 
L. J. 132; (1922) M. W N. 564; 10 L. W. 816; 
45 M.799; 31 M. La T. 401 ; (1922) A. I. R. e) 
Gi 


499 e 
RE breach of — Agreement for sale of goous— . 





A 


Delay due to unforseen gause— Capture——Doctriiie 
. of frustration, applicability of—Conivact Act 
(IX of 1872}, se, 9, 20, 56. ii 


INDIAN CASES. . 


[1922 


Contract—concld, d 


In January 1914 the defendant entered into a 
contract to iupply the plaiutiff with certain goods 
to be shipped from Europe,.by the defehdant's 
sellers ky July of that year. The contract bet- 
ween the parties was silent as regards delay in 


arrival apart from delay in shipment and loss of , 


the ship. The goods were shipped in July in a 
German ship which, on account of the outbredk 
of war in August following, was captured by the 
British and was condemned as prize. Under Go- 
vernment orders the cargo was traushiped and after 
considerable delay due to transhipment and pro- 


ceedings in the Prize Court, etc, the 
goods ultimately arrived in Caleatta in 
June rop and were available to the 


consignee on payment of extra charges in the 
nature of transhipping and forwarding expenses, 
The defendant took’ delivery of the goods 
and assuming complete dominion over them, 
sold or re-sold them, withoutany reference to the 
plaintiff, to other dealers at a profit to himself. 
The plaintiff thereupon brou ht the present suit 


to recover damages for non-delivery of the goods:: 


Held, (1) that having regard to the capture 
the ship and the ap a baka of the SE 8. TÉ 
plaintiff was not entitled to the delivery of the 
goods on their arrival in Calcutta in June 1916. in 
the same manner as if there had been no inter- 
ruption; 

(2) that regard being had to theevents which 
happened, the contract had ceased to be operative 
when the goods arrived in 1916 and their arrival 
was not such an arrival as was contemplat.d by 
the parties to the contract; 

(3) Cat the purpose o: the contract and the in- 
tention of the parties to the contract were altogsther 
upset by the capture of the ship, by the prolonged 
delay and by thé circumstauces which were the 
result thereof; consequent!y, the defendants were 
not bound to deliver the goods to the plaintiff 
when they eventually did arrive ia Calcutta in 
June 1916. 

According to the doctrine of frustration, a sub- 
sequent eveut or contingency, beyond the ken 
‘of parties at the time of the transaction, for the 


occurrence of which neither of them is responsible 
* 


and for which they have not provided, may some. 
times operate to undermine and avoil the con- 
as between them. D 
ection 56 of tie Contract Act only appli 
Q,puysical unpossibility and, therefore, dics M uel 
every cause of frustration; O GOURI SANKAR o H 
P. MOITRA, . 6 C. W. N. 573 279 


Contract Act (IX of 1872), s. 98—4 
between Pandas and Padudis Snes of SE 
- of temple—Public policy. = 
An agreement by which a Panda is to do 
numerous acts anl get his share of the offerings 
from the Pariwals of a shrine is not necessarily 


aken public policy and is enforceable A Karru 
Uses 


HWARL v RAJINDER PRASAD, 20 A.l. T° 8o-- 
(19:3) A. I. R (AJ) 56; 45°A. 79 zs 154 


s. 25— Contract with alien enemy— I ; 

; . ES li- 
dity — T est — Contract for sale = liotan, % gus 

— Breach of contract. y "wf 4 0045 
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When considering questions arising with an 
alien enemy it is not the nationality of a person 
but his place of business during War that is im- 
portant. An Indian carrying on business in 
an enemy’s country is treated as an alien enemy 
in considering the validity or invalidity of his 
commercial contracts. Again, the subject.of a State 
at War with this country but whois carrying on 
business hete or in a foreign neutral country is not 
‘treated as an alien enemy : the validity of his con- 
tracts does not depend on his nationality nor even 
on what is his real domicil but on the place or 

_ places in which he carries on his business or busi- 
Hesses. 
` Where under a contract for sale the seller is to 
‘deliver the goods, ‘‘within two years from date in 
about equal monthly quantities," the essential 
thing is the delivery of the goods within the two 
years, the words referring to the monthly deli- 
veries being nothing more than a statement of the 
times of delivery which would be convenient, and 
in case of the non-delivery of the goods, there is 
no breach of the contract till the expiry of the two 
years. N MOHANLAL v. BISHESHWARDAS DAGA, 

(1923) A. I. R. (N.) 121 844 

— — ——$, 23—License for selling opium-— Agree- 
ment in contravention of terms of license, legality 

0 d D 

re agreement between licensed vendors of 
opium and a third person with regard to the sale 
of opium in contravention of the provisions of 
the license is illegal. M TAMMIREDDIU, GANGIREDDI 
42 M. L. J. 570; 3o M. IL. T. 3231 45 M. 281; 16 
L.W 55; (1922) A. I. R. (M.) 236 837 

s, 2%—Restraint on trade—Partial 
restraint, validity of. | 

An agreement in partial restraint of trade is 
void under section 27 of the Contract Act, 

An agreement whereby two persons bind them- 
selves to trade in a certain commodity alternately 
for certain days in the month is void under 
section 27 of the Contract Act, where the 
restriction is not necessary for the purpose of the 
trade itself. U B MOHAMED v. ÖNA MOHAMED 
EBRAHIM, 1923) A. I. R. (U. B) 95 4 U. B, R. 
(1922) 110 881 
—-———gs, 51, 77—Sale of goods— Agreement to 

deliver on delivery telegram— Failure to deliver, 

effect — of—Damages— Commission, loss of, 

whether can be rvcovered— Appeal — Finding of 

fact, whether can be interfered | wilh— Apprecia- 
, tion of evidence. 

Plaintiff entered into a contract with the defend- 
ant to purchase certain goods to be procured by 
the latter from outside India. The contract 
provided that the purchaser was to receive a de- 
livery telegram* and after receipt thereof and afte r 
arrival of the ship, payment was to be made and 
the vendor was to endorse the telegram to the 
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purchaser and the purchaser was to take the 
goods. What happened, however, was that a 
delivery telegram for a larger quantity df 
goods than sold under the contract was received 
by the defendant. He lodged the telegram with 
the agents of the ship in wifich the goods were 
shipped and, the latter having arrived in port, 
obtained a delivery order froin the agents for the 
contract quantity of goods and tendered it te the 
plaintiff. The plaintiff, however, refused to accept 
it and rejected the goods: l 
Held, that the endorsing of the delivery telegram 
was an essential term of the contract and the only 
form of delivery stipulated for therein and thet 
the failure of the vendor to hand the delivery 
telegram as provided for to the vendor entitled 
the latter to reject the goods and claim a refund 
of any money advanced towards the contract, 
Under section 73 of the Contract Act, a purchaser 
of goods is not entitled, on breach of the contract 
by the vendor, to compensation for the Joss of 
any Commission he would have got if the contract 
had been performed, unless it is shown that both 
parties knew that a loss of commission was likely 
to result from a breach of contract. 
Where thereis au appeal on questions of fact 
an ApSellate Tribunal will not lightly interfere 
with the findirfes of fact of the Trial Court, and 
the rule must be most strongly applied where 
there is a couflict of oral testimony and the Trial 
Judge has had the advantage cf seeing the 
witnesses and of observing their demeanour. 
The rule should not, however, be pressed too far; 
for there are many cases where there has been a 
conflict of evidence in the Court below, in which 
the Court of Appealis bound to give cffect toits 
own view ifit differs from that of the Trial Judge; 
as, for instance, where the probability of the «ase 
is so Strongly against the veiw cf the Judge that 
the Court of Appeal di-agrees with it, or where 
there are documents consistent wich the cvidetre 
for the eppellant and inconsistent with the evidence 
of the respondent and, in the view of the Court 
of Appeal, they are irreconcilable with the finding 
of the Judge. 


The demeanourof witnessses is not invariably 
a safe guide to the truth of the evidence. 

MamlLre Saccharifte Co. v. Corn Products Co., 
(rgrj) I K. B. 198: 88 L. J. K. B. 402; 120 In T. 
Ir3; 24 Com. Cas. 89; 35 T. L, R. 94 and Wilson 
Holgate & Co. v. Belgian Grain and Produce Co. 
(19:0) 2 K. B. 1; 89 L. T. K, B. 300; 122 L.T. 
524; 25 Com. Cas. 1; 33 T. L. R. 530, relied on.. 

Per Krishnan, .—1lu construing a mercantile’ 
contract, it must be assumed that every clause 
in it was inserted to same good purpose and with 
some definite meaning, as merchants are not in 
the habit of inserting in their contracts stipulations 





* Note,—During the time of the great War, as the 4rrival of documents in respect of goods shipped 


from outside India was uucerbain, it became the practice in Madras for sales to be made upon what were, 


called delivery telegrams which were telegrams stating that the goods had been shipped, and they 
to sone extent took the place of Bills of Láding and by arrangements between merchants passed 
from hand to aiid by endorsement, their production being treated as evidence of the right to the 
goods. They differed from Bills of Lading in that they could nof in law be treated as negotiable 


instruments because negotiability cannot be given by agreement of the parties or otherwise thay! 


by a long established custom of merchants os by Statute -[Ed.) ° - 
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to which they do not attach some value and im- 
‘portance. ? ; 

A covenant as to delivery is as much an essential 
part of a contract of sale of goods as 4 covenant 
for payment of price or any other condition in the 
contract. Aot 

. A vendor under a contract of sale of goods is 
entitled to what he has stipulated for and cannot 
be cofnpelled to take something else in substitution 
for it, however effective asubstitute it might be. 
M Apam HAJI PERRA MOHAMED V. SAKAVATH 
Hussain AKBARI® 31 M. L. T. 40; (1922) M. W. N, 
434: 43 M. T, J. 199; (1923) A. I. R. (M.) 103 726 
~s, §3—Security-bond to produce judgment- 

debtor — Judgment-debtor convicied of criminal 

- offence and sentio Jail— Agreement impossible 

of performance. 

When a person executes a security-bond under- 
taking to produce a judgment-debtor in .Court 
when called on, and is unable to do so, because the 
jüdgment-debtor is in Jail for a criminal offence, 
the agreement to produce becomes impossible of 
performance, and section 56 of the Contract Act 
applies aed renders the whole agreement void. 
U B Maung Kuwi v. MAUNG San TIN, 4 U.B. R. 
(1022) 99; (1923) A. I. R. (R.) 26 870 

69— Incumbrance, pout ef, by 
vendee—~ Re-imbursement by vendor. 

Where the vendor intends to sell and the vendee 
intends to buy a property different from what, 
as a matter of fact, is sold and bought, for instance 
where the vendor has no knowledge that the proper- 
ty is encumbered but it turns out to be so and the 


mi a a rr SY 
^ 


vendee has to pay off the encumbrance which 


ought to have been paid off by the vendor, the latter 
is liable to re-pay under section 69 of the Contract 
Act. ARAM GOPAL v. BAKHTAWAR SINGH, (1922) 
A. I. R. (A.) 508 802 
~s; 69, interpretation | of —'' Interested in 

payment of money,” meaning of—' Bound by 

law to pay,” meaning of. i 

The words “interested in the payment of money” 
in section 69 of the Contract Act do not exclude 
the case of a person who, in addition to being so 
interested, is also legally bound to make the pay- 
ment. 

The words “ bound by law to pay” in section 
69 ot the Contract Act include, all cases of persons 
e, legally bound to pay whether under contract or 
otherwise, and in the case of a contract, whether it 
. is enforceahje by the person to whom the pay- 
*uentis to be made or not. N UMED SINGH v 
BIHARI LAL, (1422) A. I. R. (N.) 50. 310 
mg, "70— Ceniribulion, suit for, ken 

mainiainatle— Limitation—- Limitalion Act (IX 

of 1908), Sch. I, Arts. 59, Dr, 120. 


+ 
A party sougfit to be made liable for contribu- 
. fion must not only have benefited from the act of 
the plaintiff bat must also have had the oppor- 
tunity of accepting orrejecting the henefitt . 
* Raja of Pitiapur v. Seerclory of State, 25 Ind, 
- Cas, 783 ; 16M. L. T. 375, followed. . 
Where a person dees an act which is greatly 
beneficial to himself and which is sure to benefit 


auother, the former canuot- claim contribution 
4 


D 
. . 
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from the latter; in-other words, where 2 person is 
bound to do an act or would do an act, whether 
another consents to it or not, the forntr cannot 
vlaim contribution even though the latter derives. 
besefit in consequence of the act. 

Viswanadha Vigia Kumara Bengaroov. R. G. 
Orr. 45 Inl. Cas. 780ant p. 793, Abdul Wahid Kham 
v. Shatukaa Bibi, 21 C. 496; 211, A. 26: 6 Sar, 
P. C. J. 399; Rafique and Jackson's P: C. No. 134} 
10 Ind. Dec. (N. s.) 961 IP. C.) aud Yuganla/ Poyee 
Ammani Amma’ v." Naina Fillai Markayur, 3 
Ind. Cas. 110; 33 M. 15; 6 M. I,, T. 162; 19 M, 
I. J. 480, relied upon. ; ; 

Plaintiff brought a suit on a mortange and called ` 


-npon the defendant, who was his coonortgages, to 


join in the suit, Defendant refused to do so. Subse- 
queatly, defendant applied fur leave to be joined 
as a plaintiff and leave was granted. A decree 
was passed and defendant drew out his share of 
the mortgage-money : - 

Held, that defendant was liable to make con- 

iibution to the plaintiff in respect of the ex- 
neüses of the suit. | 

A suit for contribution is Egovernel by Art 
r20 and tiot by Art. 59 or 6r of Schedule I to 
the Limitation Act, and limitation begins to run 
from the date on which the defendant first enjoys 
the benefit of the plaintiffs act. M SUNDARA 
AIVARv. ANANTHAPADBHANABA AIVAR, 10 L. W. 
231; 31 M. I, T. 164; 43 M. L. J. 271; (1922) 
M. W. N. 608; (1923) A T. R. (M.) 64 405 
— — ——-8. 72, applicability of— Goods delivered by 

mistake, recovery of. 

Where money is paid or goods delivered toa man 
by mistake, the same can be recovered so long as his 
status quo ante can be maintained, thatis, so long 
as he can equitably be regarded as having still, 
the benefit of that which was paid or delivered 
to him. l 

Standish v. Ross, (1849) 3 Ex. 527; 19 L. J. Ex. 
185: 154 E. R. 954; 77 R R. 715 and Gangu- 
das Muij v. Haji Ali Mahomed, 36 Ind. Cas. 433; 


* 42 B. 54; 18 Bom. I,. R. 826, relied on. 


The doctrine involved in Indian cases is the 
doctrine of equitable restituticn and depends upon 
whether the person sought to be rendered ligble 
had his position so affected before the mistake was 
discovered that it would not be equitable to 
compel him to meet the plaintiff’s claim. 

Section 72 of the Contract Act hasno application 

where the person from whom the goods are sought 
to be recovered is no longer in possession of the 
same, 
- Plaintiff sold certain goods to the defendant 
who in turn sold the same to third parties. 
Subsequently, it turned out that the goods were in 
excess of the actual quantity contracted for: 

Held, that defendant having parted with the 
goods the plaintiff was not entitled to recover the 
goods or their value from him. M K.M. P., R; 
FIRM v. OFFICIAL ASSIGNEE OF MADRAS, 16 Lew. 
75; 43 M. I. J. 142; 11922) M. W.N. 498; (1923) 
A. I. R..(M.) 17 701. 


. 
————-—$8. 74, applicability of —Seeurity deposit - 
against breach of contract — Forfeiture, 


- + ^ 
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e 
' "Neither section 74 of the Contract Act, nor 
tue ptinciples of law laid down in decisions dealing 
with promises to pay past ign sums inthe case 
of breach ef contract, apply to cases of forfeiture 
of deposits for breach of stipulations, even when 


some of them are but trifling, while others are. 


not, Iu such cases the rule is that, where the 
imstrument refers to a sum deposited as security 
for performance, the forfeiture will not"be inter- 
fered with, if reasonable in amount. L B SINGER 
SEWING MACHINE COMPANY v. MAUNG TIN, 11 I. 
B. Re 420; (1923) A. I. R. (R 96 
————s, "7AÀ— Instalment | bond— Reduction of 
interest in case of punctual payments— Penalty. 

A condition in an iustalment-bond that there 
should be a reduction in the rate of interest agreed, 
in case of punctual payments as stipulated, does 
not amount to a penalty under section 74 of the 
Contract Act. N KESHEORAO v. KRISHNARAO, 
(1922) A. I. R. (N.) 263 31 
———8. 74—Penal stipulation— Undue infin- 

ence, absence of —Stipulation, validity of. 

Where there is no suggestion that in entering 
into a contract a person acted under any undue 
infiuence, the fact that the result of the breach 
of his contract has been that he has to pay nearly 
double the amount advanced to him under the 
contract, is iu itself no sufficient reason for 
holding that the contract is not binding. C 
ASHRAF ALI UV. MAKBUL AHMED, 49 C. 10401 
(1923) A. I. R. (C.) 166 931 
g, 74—Supulation for increased interesi on 

default — Reasonatie stipulation. 

Where a mnortgage-deed provides that the mortga- 
gor shall pay interest on the mortgage-money at 
annas ten per cent. per mensem half yearly and that 
if such payment is not made the interest remain- 
ing due shall carry interest thereon at r per cent. 
per mensem, therate of interest stipulated foras 
payable in case of defaultis not unconscionable, O 
Donam SINGH v. AJODHIA PRASAD, 90, GA, L.R. 
(A.) 366 919 


—8. 83, application of. 

Section 83 of the Contract Act includes cases 
where the seller is authoriscd to make the appro- 
priation and the buyer has given a previous jul- 
plied essent to the appropriation. B Forp 
AUTOMOBILES (INDIA) Ltp.v. DELHI MOTOR Sr 
"ENGINEERING Co, 24 Bom L. R. 1140 ; (1923, A. 
I. R AB.) 125 168 
— — 38. 91, application of. 

Section 91 of the Contract Act has no applica- 
tion toa case where the seller delivers goods to 
a carrier aud reserves the right of disit Sal. B 
FORD ÀUrOMOBILES INDIA; LED. v. DELHI MOTOR 
& ENGINEERING Co., 24 Bom, Ie. R. 1140; (1923) 
A. I. R, (B.) 125 188 


—ss. 108, 178— Tvusts Act (II of 1882), 
Chap. I X— Daator and bailee— Bailee yy trustee 
—Tort by bailee—Bailment, termination of— 
pi person dealing with bailed property, 
liability of-—‘' Possession,’ meaning | of— 
Gratuitous bailment—Constructive fossessicn of 
owner— Bud meni fer specific purpose— Purchaser 
in good faiti® from bailee whether protected. 


* 
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The mere fact, that fiduciary relationship ‘exists 
between the bailee and the bailor, does not Deeg, 
sarily make the bailee a trustee within the meaaing 
of the Trusts Act. , e 

Although a bailee may have snfficient interest 
in the property bailed to be able to maintain an 
action against a third person Im respect of the prop- 
erty, still, once the bailment is terminated owing 
to the tortious act of the bailee, the bailor is at 


once re-invested with the full ownership of the ` 


property bailed and all {bird persons, however 
innocent, who purport in any way to deal with 
it, are guilty of conversion and liaple to the bailor., 

In the case of a gratuitous bailment of a chattel, 
the possession remains constructively with the 
owner and a purchaser in good faith from the bailee 
who has only qualified possession and for a specific 
purpose cannot avail himself either of section 108 
of s ction 1,8 of the Con*ract Act, 

The word ''possession" in sections 108 and 178 o£ 
the Contract Actis used in the same sense. M; 
KATTA RAMASAMI 9. KAMALAMMAL, I4 L. W. 599; 
(1921; M. W. N, 801; 42 M. 1. J. 32 ; 30 M. L 
T. 156; 1922) A. T. R. M.) 44: 45 M. 173. 448 
~s. 184— Co-sureties— One surety substitute 

ing new contract — Discharge of co-surety. 

Where one of two co-sureties under a promissory- 
note discharged that liability by executing another 
pro-note jointly with a third person in favour of 
the original creditor's transferee without the cone 
sent of his co-surety: 

Held, that the co-surety’s liability was discharg- 
ed under section 134 of the Contract Act and he was 
not liable to make a contribution towards any 
sum which the other surety might pay towards 
the satisfaction of the second pro-note, M 
KONDAPALLI LAKSUMINARASYYA J, KONDAPALLI 
VENKATAKRISHNYVA, 15 L. W., 143; (1922) A. I. 
R. (M.) r19 855 
Co-sharers—Suii for share of village profits—- 

interest on profits, when allowable, 

A co-sharer suing for his share of village pro». 
fits is entitled to interest on the sum due only 


- when he has demanded his share o1 the profits and 


his demand has been refused. 
about half the sum really due 
fusal to pay. 

An abandonment, for a consideration, of a 
claim to money is not invalid. W YADO PRASHAD 
V. GANGARAM, (1923184. I. R.(N.) 211 79 


Counsel— Admission, when binding on client 
.Awuriieo are bound by their Connsels ; 
sion, unless he has been induced or misled- by 
Some circumstances to make a statement under a 
iristake. Consequently, where a Counsel abandons 
a point at the heaning of an appeal, he cannot be 
allowed to go behind his admission &nd fali back 


An oflez to pay 
amounts to a re, 


upou the point again. B Doppava K 
PARAHVA v. YELLAWA KONU YALLAPPA NINNI. 
(1922) A. I, R. (B.) 233 417 


Coyrt-Fees, Act (VII of 1870), ss, ‘cabili 
^d High Courts Charter Aur (a beg Plica PH 
104), S$. I5— Original Side Abbeal— Dispute 
to Court-fee, delermination of—Original Side R n. 
Aris. 35, 36— Appeals from Judgments and ah 
— Fee leviable, e "d Eë 


admis- , « 


do4h 
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The words of sectioh 3 of the Court Fees Act 
must be controlled by reference to section 15 of the 
High Courts Charter, Act; 

“The power to make regulations for procedure 
necessarily includes imposition of fees and collec- 
tion of them and the Court can collect the fees 
only through its proper officers. Consequently, 
the fee leviable on an appeal from an order of a 
Judge on thg Original Side is the fee payable for 
the bime being to the-officers of the High Court 
by virtue of the High Courts Charter Act directly, 
and when any difference of opinion arises between 
the officer of the Court levying the fee and any 
suitor or Attorney as to the necessity or amount 
of the fee payable; the procedure prescribed in sec- 


. tion 5 of the Court Fees Act is applicable. 


Under Arts. 35 and 36 of Appendix II of the 
Madras Original Side Rules, an appeal against a 
final judgment should be taxed with a fee of Rs. 150 
and an appealagaiust an interlocutory judgment 
or an order whether interlocutory or final should be 
taxed with a fee of Rs. roo. M MAHOMED ISHACK 
v. MAHOMED MOHIDIN, 16 I,. W. 210; (1922) M. W. 
N. 511; 43 M. L.-J. 436; (1922) A. I R. (M.) 421: 
45 M. 849 : "T 813 
s. 7, cl. (iv) —Swuii fovaccounts— Appeal — 

Valuation — Couri-fees— Appeal from preliminary 

and final decrees. MC A 

Itis competent for a defendat in o suit for 
accounts to prefer a single combined appeal agaiust 
the preliminary and- final decrees if the dates 

ermit him to do so. . 

Balwantsing Ramchandra v. Sakharam Man- 
charam, 33 Ind Cas. 137: 18 Bom. L. R. 80 note, 
Datiairaya v. Ajmwddin, 33 Ind, Cas. 146; 18 
Bow, In R. 76, relied upon. | 

In determining whether such an appeal is to be 
treated as one against the preliminary or the final 
decree or against both, the dates of the decrees and 
the valuation of the appeal are more material 





‘than the grounds of appeal. 


Where in a suit for accounts the defendant 
appeals from the whole decree he is bound by the 
plaintiff's valuation in the plaint. M Damopara 
PADHANO v. HARIBHANDHU PA/TNAICK, (1921) M. 
W.N. 558; 14 L.W 389. ` : u 399 
——— $ H, el (v)—Swit for partition— Trade 

asseis— Approximate valuation. 

In a suit tor partition where part of the property 
to be divided consists of traŭe assets, the plaintiff 
js entitled to put an approximate valuation on 
such Ee in accordance with section 7 clause 
4 Uf) of the Court Fees Act. M BarararrAasnt 
CHETTI v. SUBBARAYA CHETTY, (1921) M. W.N. 
611; 14 L. W. 446; 41 M. L. J. 433 1? 


s. 9, el, (iv , sub-cl. (è), and cl. (v), sub el, 
(a)—Suit to set aside morigage-sale and personal 


decree—Sale nullity by reason of previbus adjust- ` 


meni—Suit, if declaratory one or one for posses- 

sion of land—Court-fee. — o 

A suit to recover possession of a permanently 
settled revenue paying estate on the allegation 
ihat although there was a valid mortgage-decree 
against the property its execution sale in 


` contravention of & . previous adjustment of the 


decree was a nullity and consequently a personal 


INDIAN CASES; . 2 


Sr [rod 
Court-Fees Act—concld. ` e" l : 


* 

decree against the plaintiffs-mortgagors under O, ` 
XXXIV, r. 6 of the Civil Procedure Code was. 
also inoperative, is substantially a .suit for 
posse:sion of land within the meaning sof section 
7, clause 5, sub-clause (a) of the Court Fees Act 
ani the Court-fee payable on the plaint is. ten 
times the revenue payable in respect of the estate. 
Such a suit does not fall within the descriptien 
of a suit to obtain a declaratory decree where 
consequential relief is prayed for, ei bin the 
meaning of section 7, sub-section (4), clause (c) 
of the Act. U RADHA KANTA SAHA v. DEBENDRA 
NARAYAN SAHA, 49 C. 880, 1922) A. I. R. (C 

506; 27 C. W. N. 266: 38C. L. J. 74 10 

— —— 38. ll, applicability of—Swit on mortgage— 

Decree in excess of amount claimed — Payment of 

additional Court-fee. whether necessary. 

In a suit by a decree-holder on a mortgage, 
if the amount decreed exceeds the amount claimed, 
the decree may be executed without payment 
of any additional Court-fee. Such a suit is not 
one for an account within the meaning of section 
TY ofthe Court Fees Act. Pat RAM BHUJHWAN 
PRASAD v. NATHO RAM, (1922) A. I. R, (Pat 759% 
3 P. L. T. 146 
—-— —Seh. I, Art. 1—Cress-objections— Valua- 

ion not asceriainable— Court-fec, ; 

A cross-objection must bear a. Court-fee cal 
culated on the amount or value of the subject. 
matter in dispute, but where the value cannot be 
estimated, the valuation placed on the cross-objec- 
tion by the party presenting the same must be 
accepted, if such valuation is not. unreasonable. O 
RAJEO LOCHAN 7. RAM MANOHAR PRASAD, 25 O.. 
C. 275; (1923) A. I R. (O.) 44 


— — ——Bceh. II, Art, 17— Civil Procedure Code 
(Act Y of 1908), O. X X I, rr. 58, 63— Attach- 
meni— Claim proceedings — Title. sust— Court-fees. 
Where an objection is dismissed under O. 

XXI, r. 58 of the Civil Procedure Code and the 

unsuccessful claimant brings a suit under r. 63 

of O. XXI to establish his title to the prop- 

erty in dispute, the suit falls under Art, 17 

Schedule II to the Court-Fees Act, and the mere 

fact that the property had been sold before the 

suit was filed makes no difference so long as the 
plaintiff claims to be in possession and does not 
ask to be restored to possession or that possession 
be delivered to . him. Pat MANIK V. RANJASe 

AGARWALLA, 3 P. L. T. 832, 1 P.L. R. 51; 1923) 

A. I. R. (Pat.) 152 : 

Custom— Alienation— Alienation unchallenged for 
years—- Absence of consideration and necessity— 
Burden of proof— Ancestral property inherited 
though female, nature of— Appeal, second— Plea 
raised for first ime, whether allowable, : 
Where an alienation ot ancestral ` property is 

challenged aiter the lapse of several yearson the 

ground of want of consideration and necessity the 
burden lies upon the plaintiff to esvablish that, 
upon the grounds, the alienationis rot binding 
on him. ii e ee 
Nidhan v. Buta, 36 Ind. Cas. 700; 107 P. R, 

I916:.101 P. W. R. 1916 aud Jowala v. Nand 

Singh, 18 lud. Cas. 114; 56 Pt Ie, R. 1913; 233 Py 

W, R. 1913, relied on, $ i 


e + 


Vol; LAKI 
Gela andi. e 


The fact that ancestral property is inhetited 
through a female does'not deprive tbe property 
of its character as ancestral. 

Lehna v. Thakri, 32 P. R. 1895 (E: B.), followed. 

A plea not raised in the First Appellate Court. 
nor takenin the grounds of Appeal to the High 
fourt cannot be- allowed to be set up in second 
appeal. L- Sunawa v. Der Dian, 4" L. L. J. 
516 1002 


of 


Alienation — Riwaj-i-am — Burden 
District—Sonless 


$roof —Gahkhavs, Rawalpindi 

proprietor— Gift. 

Where a plaintiff contests the validity ofa 
custom recorded in the riwaj-i-am, the onus is on 
him to rebut the entry where the custom recorded 
aithough opposed to general custom is by no 

means an exceptional one, l 

Beg.v. Allah Ditta, 38 Ind. Cas. 354; 45 P. R. 
1917; 12 P. W. R. 1917; 44 C. 749; 21M. L.T. 
310; 32 M. L. J. 615; 19 Bom. L. R. 388; 15 A. I. 
J. 525; 21 C. W. N. 842; 26 C. L. J. 175; 44 I. A. 
89 (P. C.), followed. 

Waziva v. Maryan, 42 Ind. Cas. 
R. 1917; 151 P. W. R. 1917; 3 P. L. 
distinguished. 

Among Gakhars oft e Rawalpindi District, a 
sonless male proprietor has power to make a gift 
of his property, whether ancestral or self- 
acquired, to whomsoever he pleases without 
restriction. L SARDAR KHANAM V. AMIR ZAMAN 
Kuan, 3 L. 392; (1923) A. LR (L.) 125 227 


Pre-embplion— Village Salehdi, Main- 
puri District, 

A custom of pre-emption exists in village 
Salehdi, Mahal Girwar Singh, Mainpuri District. 
A MOHINDRA MAN SINGH v. MAHARAJ SINGH, 20 
A L. J. 810; (1923) A. I, R. (A.) 48; 45 A. 72 182 


Succession— Life lenani— Relinguish= 
mentin favour of presumptive eversioner — Rever- 
sion, acceleration of— Adverse possession. 

A person with a life-interest can, under certain 
circumstances, relinquish it in favour of the 
presumptive reversioner and accelerate reversion, 
But while it is open to a widow as life-holder to 
male a bona fide relinquishment to accelerate 
reversion, it is not open to her to do so merely 
ein order to convert her limited title into a full 
one by collusion with the presumptive reversion- 
er, and any such transaction is liable to be impeache 
ed by more distant reversioners, exactly as they 
would be entitled to impeach an alienation to 
outsiders made by the life-holder with the consent 
and collusion of the presumptive reversioner. 

A person who starts with a restricted interest 
cannot- claim adverse possession by improving 
his title. Pesh. RANRAN V, ZAR GUI, 39 


Personal Law—Succession—Zargars 


358; 84 P, 
R. r918, 








enemas: d 
of Batala, 


a Tu Zargurs of Batala» in the Gurdaspur 
District, being non-agrirulturists follow ihe 
Mahan adan ee Jn matters of successiun, L 
AB DUI, KARIM ti.* AMAT-UI,-HaBIB, 3 L. 397; (1923) 
A. Ti R, (i,.) far 205 


> . 


GRRERAL INDEX, 
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Cutchi Memons——Custom—Burden of ^ptoof.. See 
HINDU J,AW—JOINY FAMILY SYSTEM 715 

Deccan Agriculturists’ Relief Act (XVII of 1879), 

. §. 15 D—Issue, decision, on, whether party to 
suit is agriculturist, whether preluninary dectee. 
See CIVIL PROCEDURE CODE (Act V or 1908), 
SS. 2,97 ^ 728 

Declaratory decree—Sonthal Parganas—-Court, 
powers of. 

There is nothing in the law, agart from the 
Specific Relief Act, which would entitle a Court to 
grant declaratory relief, l 

Kumar Satya Niranjan Chakravariy vw. Dwarka 
Nath Sadhu, 40 Ind. Cas. 174; e P. L J.379;2 
P. L. W. 738, followed, 

In places where the Specific Relief Act is mot 
in force, such as the Sonthal Parganas, the power. 
to grant declaratory decrees is limited to cases 
where, in addition to the declaration sought for, 
Some present consequential relief might also be 
obtained either in that or in some other 
Court. Pat. ISWARI PRASAD SINGH v. SAHODRA 
KUMARI, (1922) A. I. R, (Pat.) 42 488 


— — — —Sguit— Void document-— Fraud-— Limitation 
—Limitation Act (IX of 1908), s, 18, Sch. I, 
Avis, ot, 95, 129. RC 
On 22nd December 1920 the plaintiff brought 

a suit for a declaration that he was absolutely 

entitled to a certain sum of money lying in deposit 


` at the Bank ot Bengal and representing the value 


d 


of a house acquired by the Calcutta Improvement . 


Trust. It was alleged in the plaint that the house 
belonged absolutely to the plaintiff's vendor, 
a Hindu widow and there was a prayer in it for a 
declaration that a document purporting to be 
executed by the widow in 1906 as a deed of exchange 
and gift was void and inoperative on the ground 
that the widow was made to sign it under the belief 
that she was signing a powet-of-attorney. It was 
further alleged that the widow was prevented by 
fraud from acquiring any knowledge of the 
real nature of the document and her right 
to institute the suit until the 23rd January 
1915, and that consequently the cause of action 
arose on the 23rd of January 1915: 

Held, that Art. 120 and not Art. 95 of the First 
Schedule to the Limitation Act would apply to the 
case and inasmuch as it was alleged that the 
widow’s rights were concealed from her by fraud 
until the 23rd o January 1915, section 18 
of the Limitation Act would have effect 
and the period of limitation wóuld not begin to 
rum until the 23rd of January 1974. S 

Per Richardson, J.—1f a plaintiff comes into 
Court to have a particular written instrument 
set aside ot cancelled then, prima facie, the Article 
of the Schedule td the Limitation Act applicable 
is Art. gr, whether the ground on which the claim 
is made*is fraud or some other ground. 

'The Courts, however, draw a distinction between 
void and voidable instruments and hold that 

t. gt of the Schedule to the Limitation Act 
does not apply to instruments which are void, 
ab initio so as not to require setting aside. 
If the facts alleged by a plaintiff raise a case 
that the instrument, whether executed by the 
plaintiff himselj ot by some third party through 
whom he claims, is null and void abinttto, then 

: : 
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Art. gr ceases to be applicable and the circum- Where a person, after purchasing a decree, 
Stquces may entitle tile plaintiff to the benefit takes out execution and enters into formal posses- 
of the longer period of limitation allowed by some sion of a plot of land as against the Judgment- 
other Article, such as Art. 120 or Art. 144. © debtor, he acquires a valid title and does rot 
SARAT CHUNDER 7, KANAI Lat, CHUCKERBUTIY, require conveyance to perfect it. L BMA Trav. 





26 C. W. N. 479 525 Mc Po Kin, (1923) A. I. (R.145 848 
Decree, interpretation of— Ambiguous decree— ng "sut on, maintainability of—Declaratory 
Judgment, reference to—Suit for possession and' ^ decree. . 
mesne profits—Decree ambiguous as to profits—Pre- À suit is not maintaiuable on a prior decree, 


sumplion—Mesne brofils— T'respassers bona fie if the relief claimed iu the suit has already been 
and mala fide—elnterest on mesne profits—Civil granted by the decree and could have been obtained 
Procedure Code (Act V of 1908), O. X X, r. 32— by enforcement thereof in execution proceedings, 
&xeculion-— Limitation, operation of. But where a decree is merely declaratory and 
The decree, where necessary, may beinterpreted does not require to be carried into effect by process 
by reference to the judgment to ascertain what of execution, the right thereby ascertained and 
the Court has really decided. declared exists independently of any process for 
In a suit for recovery of possession of land with enforcing it. In such an event, a separate suit 
mesne profits, if there is any ambiguity, the pre- will lie to enforce the right declared by the decree, 
sumption might well be made that the Court and in fact a regular suit affords the only method 
intended to allow mesne profits for the period of enforcement of such right. O SYAMA CHARAN 
allowed by law. Das v. SATYA PROSAD CHOUDHURY, 36 C. L. J. 
In no veri sari plaintiff claim mesne aol ror, (1923) A, I. R, (C.) 252 49" 
for any period subsequent to an offer by the de- EEN 
fendaut i restore him possession. Deed, interpretation of. 


Wee In trying to get at the intention of the parties 
dc us ien Sadar ec Ke Beeler E ! S So when a deed is executed, what happens subsequent- 


: : : ly must not be looked to and nothing ex post facto 
integral part of mesne profits, the interest is as "7 oe a kake 
much in the discretion of the Court as the must be taken into account in interpreting 1t. 

e A Ram Gopato BAKHTAWAR SINGH, (1922) A. T. 
mesne profits themselves, RTA 8 
There is no uniform a to the rate of interest . (&.) 50 Í 802 
allowable on mesne profits. "T 
Although all trespassers, whether bona fide or DEFINITIONS : 
mala fide, are liable for mesne profits the bona fide Agriculture. See TRANSFER OF PROPERTY Act, 


trespasser may be allowed to deduct collection S 117 "OM 657 
charges, while no such concession should be made Any creditor who has paid his debt. See 
in favour of a mala fide trespasser. PRESIDENCY Towns INSOLVENCY ACT, s. 30 
Where the party in possession is not a trespasser "T 488 
at all,until his title is made void by entry, as where Appointed in this behalf. See CIVIL PROCEDURE 
he holds against the reversioner or remainderman CODE, s. 36 281 
by virtue of a fine levied by the tenant for life, Assets held by a Court. See Cent, PROCE» 
mesne profits can only be recovered from the date DURE CODE, S. 73 20, 589, 541 
of such entry. Bound by law to pay. See CONTRACT ACY, s. 69 
The validity of an order made at one stage of a 310 
litigation, unless forthwith challenged by an appro- Contract to the contrary. See TRANSFER OF 
priate proceeding in a superior tribunal, must PROPERTY ACT, S. 61 637 
be regarded as conclusive between the parties and Co-sharer. See OupH Laws Act, s. 9 (1) . 58 
cannot be questioned or collaterally attacked at a Crown. See PRESIDENCY Towns INSOLVENCY 
. later stage. * ACT, S. 49 704 e 
p The term “deczee” in section 211 of the Civil Decided. See CIVI, PROCEDURE CODE, s, 115 484 
Procedure Code of 1882, or O. XX, r. 12 of the Decree 
* e Code of 1&8, Sign. fies the ultimate decree which Estate. See Mapras ESTATES LAND ACT, S. 3 
alone has operative force and is capable of . 790 
execution : Inferior Court. See CancuTTA RENT ACT S 15 
Time runs from the daie ot fhe ultimate decree, 371. 
which terminates the litigation and becomes, as Interest in the tenure or holding voidable on 
soon as it is passed, the only operative decree r«- sale. See BOMBAY TENANCY Act, s.170 197 
tween the patties. To assign to the term “decree ' Interested in payment of money. See CONTRACT 
in section 211 of the Code of 1882, or in Q. XX, r. 12 ACT, S. 99 810 
of the Code of 1908, different significations to suit In the event of the claim being satisfied, 
different combinations of events would be legis- compromised or settled. See SHERIFFS 
elation and not interpretation. CO SASHIKANTA POUNDAGE . . ease 
ACHARYVA V. SARAT CHANDRA Rat CHAUDHURI, Judgment. See Ltpes PATENT, (Arr.), CL. 10 
34C La J. 415. à 6 BESCH < 805 
. . Liability. See LIMITAAION Acs, S ro 576 
an, sale of— Execution Vendee given formal Matter in issue, See Civn, PRÓCEDURET Conr 
e possession—- Title of vendee, whether perfect, . S. IO ji l ; Pen 
s . e a S 


Vol, LEX] 


Definitions—concld. . 


Mere right to sue. 
Act, S$. 6 (e) 
Misjoinder. See Civi, PROCEDURE CODE, E 

a | 
Money paid. Sez: VENDOR AND PURCHASER 121 
New map. See BENGAL AÀLLUVION AND 
e ` DILUVION Act, S. 3 510 
Order, See CIVIL PROCEDURE CODE, 6.109 618 
- Pays. See BOMBAY RENT (WAR RESTRIGE | 


See 'TRANSYER OF DR 


Act, 5. 9 (1) 
Period of limitation. See Civi, PROCEDURE 
CODE, S. 48 396 
. Person. 


See TAMITALION ACT, S. 26 (1) 915 
Possession. See CONTRACT ACT, S. 10 448 
Prescribed for any suit or application, See CIVIL 


.  PRocKDURE CODE, s. 48 396 
Prerogative. See PRESIDENCY Towns INSOL- 
VENCY. ACT, 3. 49 764 

' Religious establishment. See RELIGIOUS 
ENDOWMENTS ACY, S. 3 598 
Representative. See REGISTRATION ACT, n ae 
Robbery. See RAILWAYS Act, s.72 (2) (a) 854 
Shipment from October approximately. See 

. CONSTRUCTION OF DOCUMENT 87? 
Step-in-aid of execution. See LuyMITATION Act, 
Sch. I, ART. 182 394 
Suit. See CIVIL PROCEDURE CODE, 5,11 985 


Suit £or land. 
I2 


See LXTTERS PATENT (CAL.) Cr. 
99 
Tenant. See MADRA SURVEY BOUNDARIES Act, 


s. 20 (3) 564 

Thereafter. See BENGAL TENANCY ACT, 5, E 
: 9 

Warranty. See CONSTRUCTION oF BOUM 
8 

Would be for hisbenefit. See TRANSFER OF 


PROPERTY ACT, S. IOI 912 
Divorce Act IV o£ (1869), s. 17— Petition for 
divorce— Decree nisi, grant of—Petition, service 
of, on defendant, whether essential-— Adultery— 
Cruelty— Uncorroborated testimony of petitioner, 
whether sufficient. 

In the absence of evidence of the service of 
a petition for divorce upon the respondent, the 
High Court will not confirm a decree nisi made 

a District Judge for dissolution of marriage. 

Itis contrary to practice and the principles for 
giving relief in matrimonial causes under the 
' Divorce Act, to act on the uncorroborated testimony 
of a petitioner to establish adultery, or to establish 
cruelty. M PAYNE v PAYNE, 42 M. I. J. 562;16 
I. W., 16; (1022) A I. R (M.) 350 49 
Documents, execution of -—Siguatures, affixation of, 

See REGISTRATION ACT, 8. 34 "04 
Easement— Customary right of way—Proof, nature of 

— Immemorial user—Lost grant—Presumption— 

Limitation Act (IX of 1908), 5. 26, application of 

— Civil Procedure Code (Act V of 1908}, O, 

I, v. 8— Representative suit. 

In a suit to establish a customary right of way 
“fe evidefice must be sufficient to show that the 
right has been openly enjoyed for such a length 
of time as suggests that, originally, by agreement 
or otherwise, “the usage had become a customary 
law of the locality. 


4 . 


GENERAL INDEX, 


104.3 
Easoment—-contd. 


When a right of this kind {s disturbed, a remedy 
may be sought by means of a representative suit 
under O. I, r. 8 of the Code of Civil Procedure. 

A right of way based on custom is establisked 
by proof of the custom, and it is not necessary that 
there should be evidence from which a lost grant 
may be presumed. Moreover, it is not necessary 
that the custom should be traced for the whole 
time necessary to make it immemqggial, whatever 
that time may be. e 

Where a right claimed is a customary right of 
way, it is not an easement in the legal sense of that 
term. But even if it were, it ig not necessary for 
the plaintiff claiming a right of way as an easement 
to rely on the provisions of section 26 of the Ljmi- 
tation Act, if the existence of the right can be 
otherwise established. 

The doctrine of lost grant is applicable to private 
rights claimed by prescription. It is inapplicable 
to a right claimed on the basis of immemorial 
custom; the local understanding or agreement or 
practice which comes to be a local law or custom 
isnota grant. In the case of a custom its legality 
depends on such considerations as its ee panah 
and its certainty. 

As to the length of user or enjoyment which must 
be proved before a local custom may justifiably be 
inferred, if the existence of the custom depends 
on oral evidence, and the user or enjoyment is 
taken back as far as living memory can be expected 
to go, then, in the absence of rebutting evidence, it 
is not unreasonable to say; presumitur retro or to 
infer an immemorial enjoyment of the right, or say, 
n Bengal, an enjoyment from the time of the Per- 
manent Settlement. In other words, on such evi- 
dence being adduced in support of the custom the 
burden of proof is shifted and it is for those who 
deny the existence of the custom to adduce rebut- 
ting evidence. 

If the evidence shows that a particular right 
has been openly enjoyed as of right for a consider- 
able period, say 30 ot 40 years, the burden of nega- 
tiving the right claimed is on those who deny 
its existence. Ü ALI MOHAMMED v. SHEIKH KATOU, 
35 C. L. J. 280; (1923) A. L. R. (C.1200 268 
— Immemorial ussre-Presumption of grant 
— Tenant, whether can acquire right against 
landtord—- Unity of dominant and servienti estates, 
effect of. 

Although a tenfint cannot claim a prescriptive 





right of easement in land belonging to his lessor, hes ' 


way claim a right of easement based on immemo- 
rial user as there is no reason why*an owner ef 
land should not grant any privilege lie pleases 
to his tenant. The relationship of landlord and 
tenant does uot,render inapplicable the principle 
that when enjoyment of a right ot this description 
has continued uninterrupted for a long series 
of years, such enjoyment should be attributed 
to a legal origin, and the Court should presume 
a grant or an agreement. 

e A tenant can establish his right to irrigate his 
field from his landlord's tank by proof of open 
aud continuous user from time immemorial. 


When the user of an easement began before , 


the commencement of a tenancy in the servient 
tenement, tht mere fact of the intervention of such 


"et, 356 


Ic44. 


Easement contd, 


e tenancy should not be sufficient to defeat the 


tight acquired by the lapse of time, unless it is 
further shown that the landlord, up to the time 
he granted the lease, was in ignorance thet any 
such right was claimed. 

M the origin of a -tenancy fs known but the 
origin of the right of easement has not been traced, 
the tenancy does not rebut the presumption of a 
grant which arses upon proof of immemorial user. 

The ginity of the dominant and servient estates 
in the same person extinguishes the easement 
appurtenant to the dominant estate, for no person 
can have an easegient in land which he himseif 
owns. But unity of title of the two estates will 
not extinguish an easement unless the ownership 
of the two estates be co-extensive, equal in validity, 
quality and all other circumstances of right. If 
one estate is held in fee and the other for a term 
of years, there is no unity of possession that will 
extinguish en easement of one estate against the 
other: but the unity of possession in such case 
will only suspend the easement during the 
time of such unity of possession. Consequently, 
an easement may be revived, after it has been 
extinguished by the union of the dominant and 
servient tenements in one owner, by their subse- 
quent severance, provided the easement is apparent, 
‘continuous and essential to the enjoyment of 
the dominant tenement. id 

If there has been unity of possession merely 
and not unity of seisin for estates in fee simple, 
an easement which has been thereby suspended 
will revive in severance of the union: but if there 
has been unity of seisin for estates in fee simple 
and not unity of possession merely all easements 
ate absolutely extinguished, unless they are 
re-created on severance of the former dominant 
and servient estates. 

A dominant tenement enjoying a right of irriga- 
tion from the water of a tank was purchased by the 
owner of the tank in execution of the decree for 
atrears of rent in respect of the tenement, The 
original tenant, however, continued.in occupation 
in the undisturbed enjoyment of the right of irrj- 
gution, aud the only visible result of the sale was 
‘that he rent was enhanced by a substantial sum. 

Held, the right of irrigation was not extin- 
guished but was momentarily suspended and 
then revived. C TINKORI PATHAK v. RAM Gopay, 
PATHAK, 36 C. Ie J. 1613 (r923PA 1. R. (C.) 8; so 


Long user. ee 

e. A mere ufer which has not ripened by prescrip- 
tion would not give rise to any right upon which 
an action could be founded unless some kind of 
possessory title exists in the plaigtiff’sfavour. - jy 
MYSORĘ  KAPNIAH  SIVANANJIAH v. SrpHAY 
GOUDAR, (1922) M. W. N. 5105 41 M. Le J. 490; 
IjL.W.449 ° 367 


Right of way—Long Wser— Presumption 
of grani—Permanenl tenant having rights e 
easement against another— Easement of necessity 
* The user by a person of a pathway through the 
land of another without interruption, peacefully 
publicly and as of right for a period of : 





over 
years Ought to be traced to a lost ‘grant, 30 
. e 
. bad . $ 
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a 

[1922 
Easoment—coneld, : 

The incidents of a permanent tenancy in this 
country are different from the incidents of a ten- 
ancy for a term of years as they obtain in England, 
and thereis nothing to prevent a tenant with perma- 
nent right from having rights of easement against 
another tenant enjoying the same rights. 

Madan Mohan v. Sashi Bhusan, .31 Ind. Cas. 
549 ; 19 C. W. N. 12171, relied on. 


The general rule is, that there cannot be an ease- . 


ment of necessity in respect of a pathway if there 
is an alternative route or way. But where the find- 
ing is that the alternative route is extremely im- 
passable it amounts to this that the way which is 
claimed asa way of necessity is the only way 
available to the claimant, C KALI PADA BOSE V. 
FANI BHUSAN Roy 178 
Easements Act (V of 1882), s. 18 (e) and (2)— 
^ Easement, right of, after partition. — . 

There is no right of easement after. partition 
on the mere ground that the easement is necessary 
forenjoyinga share asit was enjoyed. O Brij 
MOHAN Lar v. CHANDRIKA SINGH, 25 0. C. 251; 
(1923) A. I. R. (0.) 57 i 820 
Election—Temple, Lead of, election of— English 

rules, applicability of. 

The Common Law of England relating to Parlia- 
mentary elections should not be applied to regulate 
the election of temple trustees in India, though 
ihe principles which underlie that law may be 
invoked if they appear to the Court to be in con- 


Tormity with the rules of justice, equity and good 
conscience. 


Ramonujulu Naidu e. Parthasarathy Atyengar, 


28 Ind. Cas. 6:2; 137 M. L, T. 3313; (1015. M, W. 
N. 260 ; 2 L. W. 383, relied upon. 

A £cheme settled by the Court relating to the 
election of the h ad of a temple provided for the 
preparation oí a register of votes and stated that 
those whose nemes were entered in the list would 
be entitled to vote at the election. In an election 
held in pursuance of the scheme, persons otherwise 
eligible as votets but whose names had not yet 
been «nte1ed in the list were allowed to participate : 

Held, that there being no express provisions 


‘in the scheme restricting the right of voting to 


those whose names where entered in the list of 
voters, there had been no infrigement of .a 
mandatory rule and the election was not invali- 
dated. © RAGHU NATH SARMA v, JIBAN CHANDRA 
SARMA, 27 C. W. N. 312, (1923) A. I. R. 469: co C, 
202 4 
Equity— Failure of trust for want of trustee, 

The rule of equity is that a trust will never 
be allowed to fail for want of a trustee. The 
trust will fasten upon the conscience of whoever 
holds the property, O SBARF-UZ-ZAMANv. HENRY 
Sranyoy, 25 O. C. 291; (1923) A. I. R. 10.) 8o 258 


Estoppel— Gant for one  $urpose— User for 
another — Owner not profesting— Acquiescence. 
Where a person, having been- granted 

ihe "user of a certain land for qyte 

a different purpose, ases it for the Purpose of 

digging a public bao thereon and ihe owner 

takes uo active steps to prevegt the construction 

but, at the same time, does not” consent to it, 

the question ef the ewner standing by dees ne 
. e 


- 


ae . 
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arise, as the grantee could not have believed that 
the land was his own property. And if there is 
nothing to show that the owner had any sinister 
motive in abstaining a? the time, from protest, he 
is entitled to have the land put in the state in which 
it was at the time of the grant. A MAHOMED 
NASEER v, MAHABIR Das, (1923) A, I. R. (A) 
Il , ° 826 


M'orlgage— Clerical error—Misdescription 

of mortgaged properly—Morigagor, whether can 

pute morigagee’s title— Auction-purchaser from 

. mortgagor, position of— Rectification of morigage- 
deed—Separate suit, whether necessary. 


No man can be allowed to dispute his own solemn 
deed and a mortgagor cannot be permitted to 
defeat the title of his mortgagee by relying on a 
clerical error in the mortgage-deed. 

The execution-purchaser of the interest of a 
mortgagor is as much bound by the rule of estoppel 
not to dispute the validity of the mortgage as the 
mortgagor himself. The purchaser at the execu- 
tion-sale is bound by the same rule of estoppel as 
the judgment-debtor, on the principle that the 
former has putchased merely the right, title and 
interest of the latter and does not consequently 
occupy a position of greater advantage. 

Where what was intended by the mortgagor 
and the mortgagee alike to be included in a mort- 
gage security, has been so misdescribed by reason 
of a manifest clerical error that nothing would pass 
by the mortgage-deed and the intention of the 
parties would be defeated, the Court is competent 
to give effect to what was indisputably the real 
agreement between the parties. For this pur- 
poséitis not necessary for the mortgagee to have 
the mortgage-deed rectified by a separate suit. 

The mutual mistake of the parties to the mort- 
gage transaction, manifested in the mortgage-deed, 
which has extended into judicial proceedings, 
automatically as it were, without mistake on the 

art of the judge, is still capable of recitification. 
The mortgagor cannot take advantage of the 
clerical error to nullify the security granted by 
him, Ü NANDA LALU. JOGENDRA CHANDRA, 36 C. 
L. J. 421; (1923) A.I. R. (C.} 53 960 
Morigage, suiion—Morigagor having no 

interest in morigaged property—Decree against 
mortgaged properiy— Personal decree. 

Where a person professes to have an interest 
in immoveable property and he mortgages the 
same, it does not lie in his mouth to say, afier 
the mortgagee has obtained a decree, that he had 
no title to any part of the mortgaged property 
and that there ought not to have been a decree 
against it. P. O0 BHOLANATH SEN v. BALARAM 
Das, 31 M. L, T. 306, (1522) A I. R. (P. C) 382; 





27 C, W. N. 607; 18 L. W. 48; (1923) M. W. N. 525 
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Evidence Act (I of 1872), s. 19— Document not 
inter partes— Relevancy. . 

* ua suit*where the question is whether a plot 
of land is man or jote, an ekvarnama executed by 
a third person in favour of the plaintiff's ancestor 
and describing thé land as man is relevant under 
section 13 “of the Evidence Act. Pat. SABRAN 


* . 
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SHETKH Y. Opoy MATRO, r Pat, 375; (1922 A, I 
R. (Pat) 488: 3 P. L.T, 792; (1923) pot i 18 
————8. Lë Judemenis not inter partes 

evidentiary value of. i 
. Where a judgment not inter partes is admissible 
in evidence under section 13 gf the Evidence Act 
the findings contained therein cannot be treated 
as part of the evidence. It is not the correctness 


of the previous decision, but the fact that there. 


has been a decision that is established Dy the 
production of the judgment. O Baipya Naty 
DUTT v. AVEF JAN BIBI, 56 C, I. J. 9; (1923) A. I 
R. (C.) 240 ) 184 
—88. 18, 82. (7?) — Dispute as to right or title — 
Previous transaction, whether relevanti— Statement 
asto mode of acquisition of title, admissibility of. 
Assertions of title by a person dealing with prop- 
erty to which he lays claim are admissible in eyi- 
dence under section 13 of the Evidence Act, though 
such assertions in recent documents or after dispute 
n dec naa ng value, f 
ama iyengar v. Kasinivenda Iyengar, 6 
Cas. 746, 23 M. L. J. 327, followed.” d Dm 
Section 32, clause (7), of the Evidence Act makes 
statements made by a deceased person in respect 
of relevant facts themselves relevant, if those 
statements are contained in a document which 
relates to any {ransaction mentioned in section 13 
of the Act, that is, a transaction in which an as- 
sertion is made of a right or title which 1s a relevant. 
question in the suit, those statements being relevant 
in proof of the facts contained in the statements 
An assertion of title as owner found in a docu- 
ment and implied by the transaction itself is ad- 
missible in evidence under section r3 as evidence 
of ownership, and a statement which- forms the 
recital in the document as to how the title was 
acquired is also admissible in evidence under sec- 
tion 32, clause (7) if the person making the recital 
is dead. M NALLASIVA MUDALIAR v, Ravan BIBI 
(1521) M. W. N, 560; r4 L. W. 327 389 
—8. 68, whether exhaustive—Translation of 
ee af gana evidence. 
ection 63 0 e Evidence Act is i 
of the kinds of secondary evidence mug ae 
let in. 
A translation of a document is not 
evidence of the contents of the Dui 
JAGANNATHA NAIRU v. SECRETARY oF STATE 
Dp e VEA 37; 16 L. W. ix; 31M. L. 
. 46; (1922) M. W. N. 432; 
465 (19 432; (1922) A, um (M.) 334 


-—^ 
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eriy Act (IV of 1882), s. 
Admission of execution. 
Where in a suit upon a mortgage-bond t A 
ant admits to have executed the bond but SE 
that it was not duly attested and so it cannot 
take effect as a mortgage-bond, the admission does 
not amount to "an admission of execution by him. 
sejf” within the meaning of section 70of the. Eyi- 
dence Act and it does not dispense wit: the 
neccssity for calling an attesting witness or giving" 
any other evidence to prove the bond. s 
Per Richardson, J.—A  mmrtgage-bond which 
o2 theface of jtis duly signed by the mortgagor 


59—Morigage— 


S. 70, interpretation of—- Transfer of Prop- ` 
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and attested by witnesses, cannot operate as a 
mortgage or create a charge unless it bein fact 
signed by the iwortgafor in the presence of at 
least two attesting witnesses. 

. No admission of execution is effectual under 
section 70 of the Evidence Act unless it amounts 
to an acknowledgment of the formal validity of 
the instrument. 

The execuffon of a document must mean some- 
thing” more than the mere signing by the party. 
It must include delivery, and it also includes 
signing in the presence of witnesses where witnesses 
are necessary. * 

Formalities imposed by the law “as barriers 
against perjury and fraud "" must be strictly observ- 
ed. 

Per Suhvawardy, J.—Whatever may be the 
meaning, technical or ordinary, of the term 'execu- 
tion’ the word is used in section 70 of the Evidence 
Act in the sense of due execution or execution in 
the way in which a particular document is required 
to be executed, 'The admission, therefore, 'as 
contemplated in section 70 is admission of execution 
in the manner in which a document required by 
law to be attested is to be executed. 

Section yo of the Evidence Act qualifies section 68 
of the Act but does not affect or control section 59 
of the Transfer of Property Act | O*Amjux 
CHANDRA BHADRA V, KAILAS CHANDRA Das, 56 C. 
L. J. 373; 27 €. W. N. 263; (1923) A. I. R, (C) ae 
meng, 91—Morigage-bond— Attesting witness 

denying or not recollecting execution — Procedure. 

Where an attesting witness to a mortgage-bond 
denies or does not recollect the execution of the 
document, the document may, under section 71 of 
the Evidence Act, be proved by other evidence; 
so far as that section is concerned, execution in- 
cludes attestation. Pat. LAKSMAN Sanuv. GOXHUI, 
MAHARANA, (1922) A. I. R, (Pat) 415; 1 Pat. 154 

298 
90— Presumption Copies— Copies of 

translations. * 
. The presumption contained in section 90 of the 
Evidence Act applies to copies as well as to origi- 
nals. 'The copy must, however, be proved to be 
a true ccpy before the presumption in favour of 
the genuineness of the original can be made. 

But a copy which purports to be a true copy 
of a translation, is inadmissible in evidence under 
section go of the “Evidence Act in the absence of 





mm ertet t an S, 


e proof that &he translation is a correct translation., 


"NM SUBRAHMANYA SOMAYAJULU V, SEETHAYYA, I6 
L. W. 462; (1922) M. W. N. 614; 31 M. L. T. 3471 
(1923) A. I. R., (M) 1; 46 M, 92 729 


s, 91— Agreement in writing inadmissible 

— Oral evidence, whether admissible. , 

Where parties enterinto an agreement in writing 
they cannot be allowed to give oral evidence 
of.the contents of that written document, or of 
the verbal terms agreed upon before the document 

ewas drafted. A party, therefore, who relies upon 
a partition-deed as evidence of his title to property, 
but which deed is ipadmissible for want of regis- 
tration and because it is not stamped, cannot b. 
allowed to give oral evidence of the contents 
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of the deed. A JAIRAM DASv. RAJ NARAIN, 20 
A, L. J. 777, (1922) A I.R. (AJ) 493; 90. EA, L. 
R. (A.) 5 953 
—— —-8, 09 — Contract veéuced. to wrilfng— Oral 
evidence, admissibility of. : 
Where in a written contract a person is described 
as à debtor, oral evidence is not admissible to show 
that he signed only as a guarantor. LB Maung 
KvAv. PERIA KURPAN CHETTY, (1923) A. LR. 
(R-) 15 ' 872 
———-——$. 99— Pro-note, suit on—Oral agreement to 
pay interest, whether can be proved. x 
In a suit upon a formally drawn up hand-note 
containing no stipulation for payment of interest, 
it is not open to the plaintiff to adduce evidence 
in proof of a contemporaneous oral agreement 
to pay interest. Ü Marr Biswasv HARIPADA PAL, 
(1923) A. I. R. (2.) 402 790 
s, 92, Prov. 2— Coniract for supply of 
goois within certain  Hme-—Oral agreement oe 
to goods being sent when ordered, admissibility of. 
A person entered intoa contract with another 
for the supply of a certain amount of steam coal 
undertaking “to make up all this quantity of 
coal during two months” from the date of 
contract. After the expiry of the two months 
the latter filed a suit against the former for 
damages alleging that he had failed to deliver 
the full quantity. It was urged on behalf of 
the seller that there was a separate oral 
agreement between the parties that the 
consignments were to be sent as and when 
ordered and that he had failed to send the full 
quantity of coal for want of such orders: ` 
Held, that the oral agreement set up was not 
inconsistent with the document and could be 
proved under section 92 of the Evidence Act. N 
LAKMICHAND v, SEAHAB-UD-DIN, (1923) A. I, R. 
(N.) 46 


————8. 115— Estoppel— Knowledge of other party 
— Representation on point of law—- Adverse 
possession— Intention. 

In order to effect an estoppel, there must be 
a declaration, act or omission by which a person 
has intentionally caused or permitted another 
person to believe a thing to be true and to act 
upon such belief. ; 

There can be no estoppel when the other side 
knows the full facts. 

A. representation on a matter of law, ep, as to 
the validity of an adoption, creates no estoppel, 

Gopeve Lali v. Musammat Sree Chundraole 
Buhoojee, 11 B. L. R. 39x at p.395 : 19 W. R. 12; 
I. A. Sup. Vol. 13:; gar. P.C, J. 2x7 and 
Aiyanna Chariar v Lakshmi Ammai, 10 Ind. Cas, 

94: 21 M. L. J. 500at p. 503; 10 M. I. T. 19] 
(1311) 2 M. W. N. 62, followed. . 

Parvatibayamma v. Ramakrishna Rau, 18 M. 
1415: 5 M. L. T. 44; 6 Ind. Dec. (N. 5.) 450 and Sane 
tuppayya Rangappayya, 18 M. 397; 5 M.I. ]. 661 
6 Iud. Dec. (N. $.) 625,«distinguished. : dx 

In deciding a question of limitation regard* 
must be had to the animus with which posses- 
sion is taken or held. M RAJAMBAL AMMAL v, 
SHANMUGHA MUDALIAR, (1922) M.,.W. N. 481; 
(1923) A, LR (M) 1t S 653 
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——— B. 115— Esioppel— Representation — K now- 
ledge of true position — Burden of proof— Know- 


ledge af person claiming through one entitled to 


set up estoppel, whether affects position. 

B, widow of a deceased brother of 4, and C. 
daughter of another deceased brother of A, were 
euembers of a Hindu joint family. 4 and B joined 
in mortgaging for family necessities jêint family 
property representing to the mortgagee that they 
were entitled to deal with the whole interest in 
the property. Thereafter, on the deaths of B and 
C, their shares having come to A by inheritance, 
he set up a claim in respect of these shares as against 


"the mortgagee and persons claiming through him 


who, it was alleged, knew of the true state of 
affairs : . 

Held, (i) that 4 was bound by the estoppel 
created by -the statement in the mortgage-deed; 

(2) that as soon as the mortgage-deed was produc- 
ed which contained a representation with regard to 
C's share, the burden was no longer on the mort- 
gagee to establish that he did not know the true 
position, but the burden of proof shifted to the 
mortgagors and those claiming uuder them to show 
the mortgagees’ knowledge of the true facts; 

(3): that if the mortgagee did not know then tne 
mere fact that the person who claimed through 


him might have known the true fact, did not pre- 


vent his getting a good title to the property and 
relyiug on the estoppel which the mortgagee could 
have set up against any claim by A in any suit. 
O Saropa PROSAD BANERJEE o Gosto BEHARI 
HAZRA, 36 C. L. J. 78; (1922) A. I. R. (C.) 542; 27 
C. W. N. 943 3885 
s. 115 — Execution of decree—Decree-holder 
causing sale of his own properiy— Estoppel. 

A decree-holder who, under a mistake, causes 
his own property to be brought to sale as that of 
the judgment-debtor is estopped from afterwards 
claimiug it from the auction-purchaser as his own, 
unless he can show that the latter was not in fact 
misled, M RAMASAMI KONANv. KULANDAI VELU 
PILLAI, 15 L. W. 272; (1922) M. W. N. 121; (1922) 
A. I. R. (M.) 63 589 


—— — 8, 165, application of. 

„Under section 165 of the Evidence Act, the 
Judge may himself, in order to discover or obtain 
proof of relevant facts order the production of any 
document where O. XIII, rr. 1 and 2 or section 
151 of the Civil Procedure Code do not serve 
his purpose. QSHankaR LALU. MAHBUB SHAH, 
25 O, C. 286; (1923) A. I. R. (O.) 59 278 
Excess Profits Duty Act (X of 1919), s. 15. 30 


Execution of decree—Cosis noi inserted in decree 
by mistake— Decree, whether capable of execution 
— Limitation, operation of—Decree, amendment 
of—Supplying omisston as to costs, whether amend- 
-ment—Execution Court, powers of. 

Where adecree is reversed in appeal with 
costs throughout the suit, it cannot be said to be 
fapable of*execution until the costs of the lower 
Court have been ascertained, and where such 
costs, though taxed and assessed, do not, owing to 
an omission, appéar inthe decree of that Court 
and the de€ree-holder in appeal applies to that 
Court to supply the qmission, limitation does not 


— 
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begin to run against him until the omission is 
supplied and the amount of the costs of the lower 
Court inserted in the decrée. : 

Where costs awarded in a suit, though taxed 
and assessed, are not, owiug to an omission, 
inserted in the decree and the omission is supplied 
on the application of a party to the suit, it does 
not amount, in substance and effect, to an amend- 
ment of the decree. * 

An Execution Court has no business to *decide 
whether an amendment*of a decree it is calied 
upon to execute was uliva vires or not. O RAJAKOTI 
KUMAR MUKERJI v. Tincowrr CHAKRABUR'TI, 
(1922) A I. R. (2.) 136 i 298 
Decree-holders, death of one of— Pegal 
representative, appointment of— Notice to decree- 

holders not issued—Ex parte order, whether can 

be quesitoned. 

Where a legal representative of one of several 
decree-holders is brought on the record, without 
any notice to and in the absence of the other decree- 
holders and the latter apply that the ex parte 
order, made in favour of the legal representative 
should be vacated, they are entitled to have the 
order considered on the merits. The fact that the 

revious order was made on the application of the 
egal representative, would not prevent the Court 
from consideging it when the other decree-holders 
object to it. B MORAN LAI-AMRIT LAL v, 
MAHAJVERI, (1922) A. I. R. (B.) 280 859 
—Execuling Court, powers of. 

A landlord obtained two compromise ` rent, 
dectees against his tenant, both of which pro- 
vided that he should proceed to enforce his 
claim for rent by sale of the tenure. ‘The prop- 
erty was sold under the first decree and pur- 
chased by the landlord. He’ then asked for 
personal execution of the second decree: ‘ 

Held, that the Executing Court could not go 
behind the decree and that the landlord must 
proceed first of all against the property as the 
decree itself directed; RATAN LAL BISWAS v 
MAFAR CHANDRA Par, 26 C. W. N. 708; (1922) A. 
I. R. (C) 571 . 451. 


Injunction restraining sale—Sale carried. 
out—-Revision— High Court, power of— Civil 
Procedure Code (Act V of 1908), s. éd? 

An execution of a decree was pending before a 
District Judge, afd a sale of a certain roperty’ 
was directed. The judgmentgdebtor fled a suit? 
gaming a declaration that the property was not 

able to sale, and obtained an injunction from thé 
Court befote which the suit was pending restrain- 
ing the decree-holder from bringing the property: 
to sale. In spite,of this order, the District judge, 


— — 








under a misapprehension, refused to stay the sale ` 


and the sale was held. On revision to the High 
Court: . HEAD = 


Held, that the District Judge had T SMS | 


jurisdiction to stay the sale under the circumstances 
of the case, and having failed to exercise that 
jurisdiction the High Court had  jurisdictidn 
to set the matter right by directing that the sale 
should be treated as beingeof no effect and that 
the parties ghould be relegated to the position 
which they occupied before the sale took place, 
* e 


e: 
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e " Pat MAHARAJ BAHADUR SINGH 7, FORBES, (1922) 


Pat. 225; 3 P. L. T. 645; (1922) A, I. R. (Pat.) 382; 
Y Pat. 662 , e 394 
—e—-—_Minor judgment-deblor— Majority attained 

before  execulion-— Record not corrected —Sale, 
- validity | of— Knowledge of ` decree-holder— 

Knowledge of minom— Effect. ; 
“Where a decree is obtained against several 
judgment-debtpis, one of whom is a minor, but 
the latter attains majority before an application 


' is made for execution of the decree and properties 


belonging to the judgment-debtors are sold in 
execution without, taking steps to show the quon- 


“dam minor as a major on the record, the execution 


sale is not invalid provided the latter had knows 
ledge of the pou It is immaterial that 
the decree-holder knew throughout that the minor 
judgment-debtor had attained majority. M 
RADHAKRISHNASWAMI NAIDU V. ANNAMAT,AI 
CHETTIAR, 15 L. W. 643; 31 M. I. T.122; 1922) 
A. I. R. (M.) 30r; (1922) M. W` N. 655 865 
—— —— —Morigage suit—Decree for possession 

subject to redemption by judgment-debtor on 
. payment within certain time— Appeal and 
- cvoss-objection against decree, dismissal of— 

Time within which payment to be made, 

A decree-holder obtained a decree in the 


` Trial Court déclaring his right to recover possession 


of certain property subject to theeright of the 
judgment-debtor to redeem on payment of a 
certain sum within six months of the date of the 
decree. Against that decree, the judgruent-debtor 


appealed and the decree-holder filed a petition : 


of cross-objectiou. Both the appeal and the cross- 
objection were dismissed and the decree of the 
First Court was confirmed, Then, within six 
months from the date of the appellate decree, 
but more than six months after the date of the 
original decree, the judgment-debtor paid into 
Court the sum necessary for the redemption; 

. Held, that the judgment-debtor was not in 
time in making the payment and the decree-holder 
was entitled to recover possession of the property 
by executing the decree. © BASANTA KUMAR ADAK 
o RADHA RANI DASI, 36 C. L. J. x59; 26 C. W., N, 
440; (1922) A. I. R (C) 329 735 
Objection as to insufficiency of Court-fee, 

disallowance of— Appeal, 

. Where an Execution Court disallows an objec- 
tion as regards insufficiency 8f Court-íee and 





* orders the erecution to proceed, the question ts not 


purely one of admission of an execution application, 
But it isa qu@stion as to whether the execution 
can proceed or not and an appeal lies against the 
order. Pat RAM BHUJHAN PARSHAD V. NATHO RAM, 
(1922) A. I. R. (Pat.) 59; 3 P. Lr. T, 146 483 


—Preliminary consent decree payable 
instalments— Two juagment-deblors—€ntirg 
amount recoverable on default from one and 
deficiency payable by other—- Application to make 
decree 

 accrual of— Limiiation Act (IX of 1908), Sch, 
eI, Art, 191. X 
An application for making a conditional decree 
passed by consent, absolute is governed by Art, 
181 of Beh, I to the Limitation Act, | 
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absolute— Limitation—Right to bb. 


[1922 
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Where a preliminary consent decree passed 
against two judgment-debtors, under which the ` 
amount found due is to be paid by instalments, 
provides thatin case of default in the ‘payment 
of any instalment, the -entire amount would be 
recoverable with interest by sale of the property 
of one of the judgment-debtors, and in case th 
sale-proceeds are insufficient, by a sale of the 
property of the other, the right to apply for 
making the decree absolute under Att. 181 of 
Schedule I to the Limitation Act as against both 
the judgment-debtors accrues at one end the 
same time, that is, when a defauitin the payment 
of an instalment is made. A BarnpEO Das o. 


PITAMBAR, (1923) A. I. R. (À.) 29 840 
Executor, de son tort, liability of. See LIMITATION 
Act, Sch. I, ART. 123 689 


Finger print — Comparison of thumb impressions, 
value of. 

Although finger-prints sometimes afford valu- 
able evidence of identity, great caution must 
be exercised in arriving ata conclusion by a com- ` 
parison of thumb impressious, and the positive 
evidence of witnesses who were undoubtedly 
present and were eye-witnesses to a transaction 
should not be lightly brushed aside. Q BAIDYA 
Nata Durr v. ALESE JAN BIBI, 36 C. L. J. o 
(1923) A. I, R. (C.) 240 194 
Full Bench, duty of, to answer hypothetical 

questions. See MADRAS ESTATES LAND ACT, s. 


3 (5); 615 
General Clauses (Act X of 1897) s.6 606 
Gift— Intention to make gift effectual, whether 


necessavy-—Gift to son through trustees--Possesa 

ston, transfer of. 

In the case of a gift, absence of intention on 
the part of the donor alone is insufficient to in- 
validate it, Once it is found that the donee did 
not share any absence of intention to make 
the deed effectual, the taking of possession by 
the donee will make the gift complete, whatever 
the intention of the donor. 'The argument, that 
because the gift is to a son, there can be no 
acceptance or taking of posession, does not apply 
where the gift is through trustees. O SEBARY*Uz- 
ZAMAN V. HENRY STANYON, 25 O. C. 291 (1923) A. 
I. R. (O.) 8o 953 


Govérnment of India Act, 1915, (5 & 0 Geo. V, 
C. 61), s. 107— ‘Inferior Court," meaning of. See 
CALCUTTA RENT ACT, S. 15 971 


Government of India, Aet, 1919 (9 & 10 deoV, C. 
101), s. 20 l 764 


Guardians and Wards Act (VIII of 1890), s. 7— 
Debuttar property—Shebait — minor— Appoint 
ment of guardian. i i . 


ut 


A guardian cannot be appointed under section 7 
of the Guardians and Wards Act for the manage- 
ment of the debullar properties of an idol on behalf, 
of an infant shebait where the latter i5 a mere 
trustee and holds no beneficial interest in the 
properties -in his personal right. Pat KILBYv. 
BAHURIA SHEORATAN, I Pat 432; 3 P. "m T, 8054 
(1922) A. I. R. (Pat.) 527 872 


+ 
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Guardians and Wards Act (VIII oi 1890), ss729, 30 
,T— Civi: Procedure Code (Acs X I V of 1882), s. 
'305— Alienation of infant's property by certifi- 
‘cated guardian without permission. of CouriL— 
: Alienation confirmed by Execution Court— Defect, 
- 4f cured— Equitable remedy. 

: The scope of an enquiry -under section 29 

of the Guardians and. Wards Act is entirely’ dis- 


tinct from the scope.of an enquiry under section . 


365 of the Civil Procedure Code of f882. When 
'an application is made under section 29 of the 
Guardians ‘and Wards Act to a .District-Judge 
t5 sanction a proposed alienation, the matter to 
be.considered is the -benefit of the infant. When 
an application is made to an Execution Court. to 
sanction an intended transfer under section 305 
of the Code of 1882 the matter for enquiry is the 
protection of the execution creditor. Compliance 
with the provisions of section.305 of the Civil Pro- 
cedure Code shonld not consequently render un- 
necessary the fulfilment-of the requirements of 
section 29 of the Guardians and Wards Act, in a 
case which falls within. the.scope of both these 
provisions of the law. , 

s Abdur Rashid v. Sheikh Khandkar, 68 Ind, Cas 
997; 35 C. L. J. 206 and Nakymo Dewani v. 
Jerang Dewan, 37 Ind. Cas. 97r; 44 C. 829, dis- 
tinguished. < 

" A private alienation of an infant’s property 
though confirmed by an Execution Court under 
section 305 of the Civil Procedure Code of 1882, 
is not validated if such alienation is made by & 
certificated guardian and the transaction is not 
confirmed by the Court which appointed the 
guardian. ` - 

- Where tbeperson affected by sucha transaction 
seeks to avoid its consequence, be is in the position 
of a person who seeks equity and must do equity. 
Thus not only can he not ignore the trausaction 
but he must offer to re-imburse the prior trans- 
feree whose money has benefited the infant. 

Nothing can be more unjust than to permit 
a person to sell a tract of land and take the pur- 
chase-money, ond then because the sale happens 
to be informal and void, to allow him to 
recover back the land and keep the money; 
any Code of Law which would tolerate this is liable 
to the reproach of being a very imperfect or a 
very inequitable one. C DWIJENDRA M HAN v. 
MONORAMA DASI, (1922) A. I. R. (C) 150; 36 
C. L. J. 326; 49 C. ott 
Guardianship—Conjlict between duty and in- 
. teresi—Minor not entitled to immediate possession 
. — Áppoiniment of guardian, whether justified— 

Guardians and Wards Act (VIII of 1890), 5. 


I7. A 

Itis not sateto appoint a person to be the guardian 
of a minor when he is likely to be exposed to a 
conflict between his duty as guardian and his 
- own interest. 

. There is nothing in the Guardians and. Wards 
Act to prevent a Court from appointing a guardian 
, eof a mingr in respect of properties wiuch are iu 

the actual possession of $n executor under a Will 

-and to the imuaiediate possession of which the 

nuinor is not entitled; suca an appointment would 

not involve the removal of the executor from the 

. possession and enjoyment OË the properties but 
p . | * l 
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Guardianship —concld. ik 


would invest some person with power and duty ` 


to protect the minor’s interests in the properties, 
M ALWAR AMMAL v. NARAYANA NAICK, 14 L. 


W 706 . 960 
High Courts Charter Act (94 & 25 Vic. c. 104), s. 15 

` S IT 371, 313 
Highways, Jo relating. tos- User , by  public— 


Presumption. 


* , 

Although there is no objection.to resog to the 
general principles underlying - the. Common Law 
of England relatiug to highways, it is extremely 
doubtful whether that law è can:be imported 
bodily into cases relating to highways..in. India, 

From long continued user of a way be the 
public, whether the land: belongs to the Crown 
or to a private owner, dedication from the Crown 
or the private owner, asthe case may be, in the 
absence of anything to rebut the . presumption, 
may and indeed ought to be presumed. O 
BajRanc BAHADUR SINGH v. BADRI’ NATH 
BHARGAVA, 9 O. L. J. 497; 4 U. P, L.. R. (O) 105; 
1923) A. I. R. (0.) 36 , ` Gë 

indu Law —Alienation— /atus. 

Jains are subject io Hindu Law in matrers of 
aljenation excent where aspecial custom is prov- 
ed. L CHHAJJU Mar v, KUNDAN LAL, (r923) 

83 


A. R. (L) 53. 

— Du widow — Reversioners, 
consent of—Legal necessity—Presumption—~Pay« 
ment of decree against reversioners, whether legal, 
necessity— Document, attestation of—~— Knowledge of 


contents— Presumption. 





— 


The consent of immediate, reversioners to an 
alienation by a Hindu widow, of property in which 
she has a widow's estate, is, in the absence of evi- 
dence to.the contrary, only a presumptive proof 
of legal necessity, butthe legal necessity. relied on 
must be such as to justify a transfer. under the 
Hindu Law. l 

‘Where money is advanced. for the payment 
of a decree against the reversioners, it is not such 
a necessity as would justify.a transfer by the Hindu 
Taw. NE. 

Per Sulaiman, [.—Ihe mere fact of attestation 
of a document does not raise any. presumption 
that the attesting witnesses -were aware -of its 
contents. A UDAI -BHAN SINGH v. GAJENDRA 
SINGH, (1923) A. I. R. (A) 28 


«——— — Decree against *widow— Fraud or 
collusion, absence of— Reversioners, Whether boung. 
Reversioners are. bound by a decision 

obtained against a Hindu widow, unless. it can 

be shown that the decision was ‘obtained by 

fraud or.collusion, or that there had not been a 

fair trjal of the rightin that suit. In other words, 

unless the decree can be sucoessfully impeached 
on some special ground, it wil be an effectual 
bar to a new suit. It makes no difference, if the 


e widow did uot contest the suit, provided that the 


plaintiff's case was properly and fairly stated 
and the widow had reasonable opportunities 
of which she did not choose to avail herself 
of defending the suit. A Jar NARAIN SINGH v, 


GILA PERSHAD, (1922) A.I, R. (A) 473 862 
. 35 o 
. @ s e 
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Joint family-— Ahkenation by. father— 

Afier-born son, right of ét challenge. 

Tfvo sons of a Hindu father brought a suit-for: 
partition and for setting aside a mortgage executed 
by:the father on the ground ’thatit-was fraudulent 
and not binding on-thein. The father, a son born 
after the date ofthe mortgage -and‘the mortgagee 
were amongst others, impleaded as-parties-to ‘the 
suit, > "be Court. held! that . the-mortgage was 
fíaudulent.and not binding on the. plaintiffs as 
well as their. after-born-brother and that.the. mort- 
gage-debt was one which.even the.father. was 
entitled to repudiate. Im Bn subsequent. suit by 
the mortgagee taenforce his: mortgage. against the 
father and his sons:. 

Held; that. since: there was an adjudication 
in. the. prior. partition: suit. of the. rights .of : the 
mortgagee and the: mortgagor who were co-defend- 
ants.and ‘such adjudication was necessary -to give 
relief to the after-born: son and: the. other. sons, 
the. present ‘suit by the mortgagee.was barred: by 
ves judicata. 

A partition suit has this: peculiarity that: plaints 
iffs and defendants im sich a suit:are merely acci- 
dental labels. for. persons the rights ot all of whom 
are to'be given effect tointhe partition, 
` Muhayadeen Ali Sahib v .Bacha Sahib, 49 "Ind. 
Cas..369, (1918).M. W. N. 580 at p. 586; 8 L. W. 
473, relied upon., 

Thereis no authority for the proposition that 
under Hindu Law asoa hasan independent cause 
of action to get an alienat,oz.set aside which had 
taken effect before he was Torn and acquired a 
status in the- co-parcenary. 

Lingabpayav. Sankaranurayana Bhatta, 49 Ind, 
Cas: 156; 35 M. D. J. 625° at pp. 628, 630, dis: 
tinguished:. M KonGa-RAMASAM IVER’ vy. PONNU 
SAMI, (1922) M; WI N: «263.16 Ij. W. 981; 31M. LU. 





T; 370; (1922) A. I;.Ri (M) 452° 768 
Co-parcener's rights.— Im. 
partible — eslale;,, succession ` 1o-—Swecession 


: Certificate, whether» necessary to. realise debis-— 
Morigage or charge— Property held as security. 
Where ap estate is. impartible and.property of 

a joint family, succession’ toit will be regulated 

according to the rule which obtains in an undivid- 

ed joint, family; so far'asthg selection of the 
e person entitled to succeed is concerned, i, e., the 
person will be designated by survivorship, although 
ccording to | 
hold the estate ` without. the others sharing it. It 

is not necessary for such a person to obtain a 

Succession Certificate, in order’ to: realise- debts. 

due to the estate: e 

i Where property’ is: held: in co-parcenary by a 

joint Hindu family, there are ordinarily «hree 

rights vested in'co*parceners the right of joint 
enjoyment, the right to call for partition, and the 
right to survivorship. Where impartible pro erty 
is the subject of such ownership, the right of joint 
enjoyment and the right of partition as the right 
of an undivided co-parcener are, from the nature 
of the property, incapabje of'existence. But there 
being nothing in the nature of the property 
inconsistent with' the right of: survivorship, it- 
map be presumed that (Dat deht remains, 

r . 


INDIAN: CASES; 


ipe custom of impartibility, he wille 


, the- date: of. partition»on at: the date when; 


& 
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In a simple: mortgage:the interest: transferred 
isthe-right too have: the-.property.soldiand. this 
need inot; necessarily: be provided -forin ‘the-deed 
in so many words; as-longe aSit: cam. be-inferred 
from:the:language. used,:, the. transaction: amounts 
to.a mortgages. Consequently, a document, undér, 
which: a. certain: propertyyis to be-regarded. as.a^ 
security fort thecpayment: of- rent: and) interest 
thereon and.notdo bestransferred until. the: rent 
due: remains. unpaid, creates axmortgage.and nat 
a charge. . 

Dalip Singh: Bahadur: Ram; 15:1nd. Casi-4353 
34 As 44679 A; L-J: 550-and. Anand. Ram. Mase 
wari v; Dhanpat Singhy,38 Inds. Cas: :37; 1/P Lee ] j 
563; 2 P. L.W. 341; follow ed; 

The: distinction. between: a- mortgage, and.. a 
chargevis that: whereas: a charge-only- gives:a 
right: to;payment;out: of-a particular: fund : og 
particular: property  witheut:. transferring. that 
fund. om property, a mortgage: is, in essence,.a 
transfer: of an; interest? in: specific. immoveable 
property. Pat SHIVA PRASAD.SINGH. s..BENI 
MADHAB CHOWDHURY, I Pat: 387; (1922) A.L R" 
(Pat}529;4' P. LT. 6. 24 

Joint. family— Debts—M anaget; right. of; 
to vecover. 

Aunanaging.memLer of a.jointsHindu.family. is 
entitled to sue. fora déit, due: to.the family. M 
SUBRAMANIA GURUKKAL v; RAMAKRISNA ATYAR, 
15d- Ws 31; (19224 A: I. R: (M) 407, 160. 

"Legali! necesstty-—Burden: of 
proof: 


In'a suit to recover the amount of. a: loan. 
advanced -to- a: member: ofsa joint. Hindu, family 
the. onus-is- on the!plaintiff:to.. prove: that. there 
was: legal. necessity:. for, the Joan, But.if he is 
unable to establish: legal, necessity, he.is. still 
entitled .to succeed .if.he. shows-thatthere was.a 
representation.made.to him as.to.the.existence.of 
a legal necessity and. that. He made an.honest 
inguiry:and that.he.was:satisfied. thats. there was 
such.a necessity, His.suit.ought. not.ta. be.dis- 
missed: merely; because: he is. unablé: to:prodüce 
the: account-books: of. the creditors .to.pay;whom. 
the-debt.. was:incurred. Pat. CHINTAMANI. MAHA+ 
PATRA V. SATYABADI Kar,1 Pat 715.; (1923), A, I. 
R..(Pat) 71 220 


1 

















Manager, position’  of-—— 
Partition — Accounts— Liability: of.  manager— 
Dedication to charity, oral, validity or: 

When: an'account hhs:to bettaken-with-a-. view 
to make a partitiom of joint! family: properties, 
the*accountis merely am-enquiry into the-existing ` 
assets, and the head of the family cannot, in 
general;. be-called^ upon -to- defend! the propriety 
of his-past: transactions~except'in’ cases vof fraud, 
misappropriation;.. or gross. recklėss waste:,. All 
that a co-parcener seeking partitione is: entitled: 
to is an-account of -the:properties which exist at 
j owing: 
to a. demand for partitfon, there hase been: ase 
severance: of. status, and accounts: will. have to 
be takenin so far-as they’ relate to. the ascer. 
tainment of what'the properties imrgxistence are: 
The manager: being: the’.accounting- pasty- has .to. 
flè- am account: as: to: the: properties: available for 
partition, but the other members of the family ` 
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are “nót bound ‘to: accept tthe -statement of ‘the charge on the family property. Pat DHANUKDHARIe 


manager äs to,what-tHepropetties' consist of, and 
ithe enquiry directed by the Court should-be' con- 
'"iductediin the manwer usually adópted:to discover 
what in fact the: property consists of and not what 
“the manager says'itis. In such a case it is.open 
t to.the-members:of the family to show: tHat'expen- 
"diture!which:the:manager says has been incurred 
:has not ‘been incurred or:that'the savings'out 
“Of joint family funds have not been: entered'in 
He saccounts. 

Balkrishna | Ayyar v. Mushusawmy .Aiyar, 3 
Ind.'Cas.c828; i32)M. '271:: 5 LM. 4L. T. 145; 19 
COMGL..J.7760) Narayan v. Nàlihaj^28:B.:201: 5 
"Bom 31, "R.:945, -Rarmeshwar Dubey -v. Gobind 
«Dubey, 23 Tod. Cas. .190;:43 C. 5459; -20 COW. -N, 
‘25, Bhovani Prosad v. :JuggernathShaha, 3-Ind. 
i Gas, 241; 9g"C.L.:]..133; r3:C. W. N. 309:and 
"Kudah Kristnayya v, KodalitGuravayya, jo Ind. 
Ces. 146; 41 M. L. J. 503; (1921) M. W. N. 742; 
L4L.W.:6068,relied mpon. 
lhe immunity ofta màanager:to-^accoünt for 
“his -past ‘transactions, however, does: not - entitle 
him ito ehter‘into :iHegal: transactions and "use 
joitt “family "properties for ‘the “purpose. ‘Such 

conduct.is isufficient 'to-entitle the members Zo 
require ‘the managing :metiber‘to- bear He, loss 
‘incurred -in auch ‘transactions vand “to put: back 
“in thefamily:any money’ that he may have^táken 
Jodt:of the family for -such transactions. 

_ Lhe: position òf a «manager ‘cannot “be better 
“than that of a partner and whatever may be the 
rights of *thitd: parties:-dealing with the family, 
288 Between. the: members ofthe’ family: inter ‘se, a 

new trade or business commenced by-onte-member, 
“evencthdugh he is ‘the maragingmeniber, without 
4consulting tthe:adult-co-parcentrs would" not bind 

them iu theiabsencecóf evidence: of acquiescence. 

Mz Laren Morrison v. Vorsthoyle, 6 CW, N. 

4?9, ‘Kadiri “Knakkdpillaniakath Abdureheman 

“Katiti. Haji v..Kochipalli ‘Hussain Kunki Haji, 
,53 Ind. Cas-562;.37'M. L. J. 316; rol. W. 2c4; 
26 M23 LT 41057 (tora) M. W. N. 600; '42:M. 761, 
“relied upen, 

“No :doeumetit-is-fnecessary for a'dedication of 
-properties to a ‘dharitable institution. ^M 
, TAMMIREDD Ev! GANGIREDDY, 42 A. I. J. 570; zo 
IME; T. 32331495 M. ‘281; 16 L. W. 55; (r922) 

‘AST SRM) «236 "897 
- — —Joint -“family--Member, “acts `of, ‘when 

“binding on “remaining "members—- Defence of 

sonomiber Of, family—--Necessity. ; 

‘The tule of “Hindu Law -underwhich:the-act 





| óf^the-karta and" his desling with the family prop- . 


verty are binding upon (be other -nembers:of the 
“family :does"not'testrict it to^the'harfa alone, It 
` iig+wide-enough*to xüthorizesany^member^of the 
family te deal with the family | property, such as 
^to incür?debts, provided the*act'is ' done in times 
'ofdistress?and dor family necessity. 


HInastuabhtas the defence oftacmember of ai Ain t 


siénnii)y ip" tepardéd anteng the Idindus as a ‘pions 
sauidhnecessary att iu orter to' remove: the stigma 
"of ‘disgrace “upon - the “whole {family "consequent 
eupon'the*éponwiction-'of one ‘member, a debt 
"Sucutréd-sor the purposes'of such ‘defence ‘forms a 


. 
* * 


‘vy. RAMBIRICH SINGH, I Pat 171; (1922) A. I. R. 

(Pat) 553 . 391 

— — ——-Joint family—~Morigdge: by, father--- Decree 
for- foreclosure —sSons, . whether: bound. 

A Hindu son whose share in a joint : family 
‘estate has passed-out by tneans of-ta’decree for 
‘foreclosure -against his father cannot re-open . the 

decree merely because he was nótea' party thereto. 
-O BHAGWATE PRASAD Ue KALLU- RAM 25 @. C..256; 


' (1923) A. I. Re (0) 546 941 
———— — ——. Partition, -partial-~Presumption 
— Intention to  -separate-— False statement 


that ‘family has -separated, ‘effect of Property 
acquired ‘by litigation, “whether ; joint. 

The presumption that when there is a partition 

Ana Hindu family, there is a total partition and not 
: merely a partial one is one*which cah be rebutted 
and :the cireumstances.in' each case will “show 
how much importance: is to be attached to. the 
-presumption..and what amount. of. evidence will 
: be'necessaty to rebut.it. -For instance, in-a case 
where:a father who has-sons from two'wives effects 
na partition because the.sons- from his first wife do 
not get .on-well with the second wife, the presump- 
“tion of complete-and total partition extending to 
the, father and his minor sons from the second 
wife is weak. 
An-incorrect.statement.in a plaint that the 
parties became divided some’ years’ ago “without 
-itselít:makingv express ‘mention of ang intention 
to divide, cannot constitute. a-declaration of Che 
‘person: making At to 'becotne:separate.in status 
soas to effect a. partition, 
The fact that a certain‘ property: was acquired 
“by. the members of "a: Hindu joint family in a D. 
gation on which funds of:the family -were:spent 
and: thewhole'of the Toile soot. a shure in it, is 
“mo reason for ‘holding that they-held it as.joint 
| family property in : the absence of :evidence vto 
show.that the members'deliberately threw. it.into 
-the common stock. "M .CHELASAMI ATCHAMMAYw. 
CHELASAMI VENKATASUBBAYYA, (1922) M. W, N. 
487; 16 In W. 2687 (1922) A. I. R. (M).423 , 748 
 ————— — Partition — Past transac- 
‘lions, account of—Property ‘purchased 
“member after preliminary ‘decree—Presumption— 
Outstanding depis—Shares, declaration of. 

Ima suit for partition between the'members of a, 
‘joint-Hindu family, a Court ¢hould not, except ifi 
e Gpecial circumstances, order an-accoynt to be taken 

of past transactions. e" 
Any property acquired by a meniber of a joint 
‘Hindu family with his own money, after the passing 
"of a preliminasy decree, is not liable to, partition, 
but when it is shown that he possessed’ ancestral 
‘funds, front which such property could beacquired, 
‘it lies on “Him to show that tHese funds were ‘not 
employed for the , purpose. 


Were there are outstanding debts and ‘it is 
impossible to predicate how much- will beultimatel- 
‘realised, itis enough, in a suit for partition bya 
"member of a joint Hindu family, to give the plain- 
tiff a declaration that he fs entitled to'a particular 
share of *ewhátever may be recovered, J 
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(Le) 20 ^ 809 


— —— — Join family—-Partition, suit for— 
Manager, liability of, to: account— Re-union— 


Members bringing in unequal amounts—Shares, 
nature cf, at partition, 
Though the managet of a joint Hindu family 

is not’ responsible for the mannerin which he has 

disposed of the family income in the past, except 
in the qase of-a fraud or misappropriation, when:a 
partition is demanded he cannot evade his liability 


to give an account of the assets of the family as - 


it existed at the tyme of partition, The manner 
in which He should be made to acrount 
is, that he should be compelled to prove the assets 
available at the date of partition, and if he fails 
to adduce such evidence as he can or ought to 
adduce a presumption may be made against him. 
The parties have no right to look back, and claiin 
relief against the past inequality of the enjoyment 
of the members or other matters. — - 


Pér Philips, ].—Where after partition the co- 


parceners re-unite, they are restored to their 


original position, notwithstanding that the pot- 


tions brought on re-union may be- unequal, M 
KODALI KRisTNAVYVA v. KODALI GURAVAYYA, 41 
M. L. f. 503; (1921) M W. N, 742; 14 L. W. Gs 

l ` DEA e 146 


e. 

———.— Separation — Declaration 
separate, effect of. B ` 

An unequivocal and manifest declaration of an 
intention to become divided in estate amounts 
to a valid separation and à visruption of the jont 
family. Pat RAMJATAN Ratv. BALIRAM PRASAD, 
(1923) A. I» R. Pat.) 25 l ; 846 
—— — ———1—-systeri— Gulchi Menrons-—Ctus- 

iom -— Burden of proof. ` 





to 


The Hiodu Law.as to joint family and co-par- ' 
who ' 


cenary is applicable to the Cutchi : Memons 
are Hindu converts to Muhammadanism ‘though 
itis open to them to prove any special custom 


law. 

The question is not whether after con- 
version a custom sprang up among the Cutchi 
Memons at. variance with the Hindu Law, but 
whether they retained their old law to any, and if 
so, to what extent. . ] 

At the time of their conversion he Cutchi Memons 
«vere Hindus. governed by the Mitakshara, and the 
normal state of their families was a system of 3 
$qjnt and uiflivided family, with a law of sur- 
vivorship as elaborated in the Mitakshara, whereby 
females were excluded in favour ofinale co-parcen- 
ers, and were only entitled to residence and 
maintenance. . : 

So closely. is the law of joint family and sur- 
vivorship connected with the law of succession and 
inheritance that it is often very difficult to say 

recisely where the Hindu Jyaw of succession and 
inheritance cau be separated from the restecf thee 
Hindu Law of the joint family. ` 

If a custom as to succession is found to prevail 
amongst a sect of Muhammadans and is valid in 
other respects, the COurt will give effect to it, 
although it differs trom the rule ef .succession 

e ` e 

| + 


" . YNDIAN-QASES:; ` 


"Dos 
Hindu Law—contd. . 


* 
laid down in the Koran. -M Sippick HAJEE ABOO 
BUCKER v. EBRAHIM HAJER ABOO: BUCKER, 3I 
M 1,1.185. > LP MEL € 
Partition— Death ef party ‘prior > to 
completion-—-Partstion, validity-of. Rv m 
Where, prior to the. comipletion of a partition 
. one of'the parties: thereto dies, his death does 
not invalidate the partition, A AsraH- KHATUN 
'v. BALDEO PRASAD, 20 A. L. J. 957; (1923) A. I. 
 R (A.) 63: ' 70 
Succession -- Custom 
— Burden of proof., 
Where in a suit: by the daughters of a Hindn 
to recover possession of paikan: lands (assigned 
to paiks-for their maintenance) -held by their de- 
. ceased ‘father, the defendants-set up a- particular 
custom by which succession follows a particular 
line to the exclusion of daughters, it is for them 
. to prove such a custom. -@--DHARINI KALITANIv, 
| SISURAM KALITA ZEE E Sp 
———— ——- fte-marriage of - molher—Succes- 
sion to son by previous marriage. os 
A Hindu mother belonging to a caste amongst 
whom-widow re-marriage is: permissible, is:not in- 
capable, by reason of her re-marriage, of inheriting 
from a deceased son of.her's by her first marriage. 
Apart from any special provision of the Hindu 
Widow's Re-Marriage Act, a Hindu mother may 
under the general Hindu Law inherit -from her 
son after re-marriage. © Har KISHORE SEAL Uv. 


— ra 





Wawan s 





excluding | daughie* 





THAKURDHAN, 26 C. W. N. 925; 51922)-A. 1. R. 
(C.) 140 ns ; 479 
—————-—  Sudras — Illegitimate  sons—- 


Desertion by wife, whether 
marriage. an 
Before the illegitimate. sons of a Sudra can 
succeed, they must show that the connection be- 
tween their parents'was not adulterous. ; 
Soundararajam v. Arunachalam Chetty,33 Ind. 
Cas. 858; 39 M. 136; 29 M. i.. T. 793 at p. 816; 2 
L. W. 1247 at p. 1266; 18M I, T. 552 at p. 


effects . dissolution of 


; sani SN 508 (i916, 1 M. W N. 31, followed, 
varying any particular incidence of joiat family ` 5 (i 916; 3 


Mere desertion by a wife of her husband is 
not sufficient under the Hindu Law to dissolve 
the marriage. M Pacuar Drago GOPAL PILLAI, 
15 L. W. 15;.42 M.L. J. 276 122 
—Sudra Sanyasi, succession to, 





A Sudre cannot enter the order of a yathi òr 
| Sanyasi. 


Consequently, the devolution of property 
left by a Sudra who has become an ascetic and 
renounced the world is regulated by the «ordinary 
law of inheritance, in the absence of any general 
or special usage to the contrary. B NaRASINHDAS 
GURUSITARAM DAS v. KHANDERO VINAYAK J OSHI, 
(1922) A. I R (B.) 295  .. . . $60 
—— Widow, . alienation by—-Dowry to Und 
wfirm daughter—Proper limits Legal 
necessity. b: s 

A Hindu widow has, for certain purposes, a clear 
authority to dispose of her husband's property 
and might áo it lor.religious purposes, including 
dowry to adaughter. -Bat it is impossible to defgig 
the extent and limit ofeher powcr of disposing. it; 
it must depend upon the circumstances of the dis- 
position Whenever such disposition .shall he made 
and must be consistent with, lew .reeylating.such 
disposition, ` dës ii 


and 


Se 


4 


WW 
Hindu Law—conclá: | - NE 


Although the general.ruie seems tá be that a gift 
to the daughter shall not exceed one'quarter, no 
hard and fast- rule can be laid .Gown. If. the 
property is ‘of large valne, prohabiy the-alienation 
of. more than a. quarter will nut be upheld. “But 
where tlie property is very small in value’: and 

ere, having regard co the circumstaitces, e.g., the 
hlindtiess and wnfirmity of the girl, the matrierc'of 
the girl necessitates the spending of equivalent in 
value" oi. Hiat prof perty the alienation’ would be 
“siger legal necessity.” A BHAGWATI SHUKUL v. 
RAM JATAN TEWARI’ (1022) A. J. R7 (A.) 5*1 419 
Widow, ` decision - against — Reversioners, 

whether bound. 

An adjudication between a Hindu widow, re- 
presenting her husband's estate, and a person 
claiming that.estáte, as the adopted son of her 
deceased husband is, in the absence of fraud or 
coilusion and of any unfairness or irteguiarity in 
the proceedings, binding upon the reversioners of 
the deceased. M NACHIKALAI v. AIVAKANNU, 43 
M. EL. J. 95; 6 L. W. c4; Iz. M. WON. 4:8: 
31 M.L. T. I2); (1922) A. 1 M.) 233 987 


gift by,.to daughter as marriage 
portion—Surrender—Suit by revérsioner— Cause 
of action. 

Where-a widow-gives the whole:of the property 
left by her husband to her daughter as her marriage 
portion, the doctrine of-surrender does not apply 
‘and the cause of action for a suit for possession 
by the next reversioners arises on the death of the 
widow. A RAMJAS v. SARTAJI, (1922) A. 2. RB. 


br ei 








—— anasak ÁÀ— 
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en transfer : by— Consent of' du 


sioners—Sale -- eventually "an "favour ‘of different , 
person— Reversioners; -right of, to. question sale— 
Legal necessity — Presumption. 

A widow G.sold'a plot ofland to B, but before 
the sale-deed was? registered, she sold it to’ N. 
with the consent of the-next'reversioners. N obtain- ` 
ed possession and so B: filed a suit against G. and N 
“and got possession of the laud from AN After 
G.'s death, the next reversioners sued D. claiming 
title to the land, ‘The question wes whether ` 
the plaintiff s consent iu favourof N. could affect 
the merits ofthe case... N. wás not made a parts: 

Held, that the consent given by the reversioners 
to the sale to N. could not De relied upon by B. 
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Hindu Will—corcld, . dup Po S x 


- 
LE? ` 


to the right of mainténance- and: federa. CG, 
PULIN BEHARI DEY v, SATYA CHARAN DEY, 36 C. 
L 1. 367, (1923) A. I, R.(C9) 70 ^ ; 548 
Hindus— Brakhmo,. if Hindu--Special sea 
Act (IIT of 1872),. 5. 10, declaration under 
effect of. 
A Hindn by becoming aBraht&o does not necessari- 


ly cease to be'a Hindu. “Something = further than - 


the mere ‘becoming a Brahmo/is. aecessary: fdr 
a man to cut himself off from “Hinduism. ø... : 
A Hindu by becoming-a .Brahnro aud remain. 
ing such until his denthrdoesnot cease to ba a Hindu, 
A declaration’ under section xo of the Special 
‘Marriage Act cannot be, taken as an ‘abjuration 
for all purposes of Hinduism; but merely as a state- 
ment for the proposes. of. the Act .itself.. Sach a 
declaration made by a Brahmo does ‘not amount 
to an: abjuration of the ‘status’ and law. under 
which he was born. ‘O JNANENDRA Naru Roy, 
"In the goods of, 26-C. V. N. 799; 49 C. 1059; 
(ro: 3) A. 1. R. (C.) 365 463 
Inam —Karnam  seroice—E BE EE Title- 
deed in name of Hindu . woman-—Succession ` to 
office —Stridhanam heirs, or husband's | heirs—- 
Madras Hereditary Village Offices. Act (EIT of 
189 


5). 
. Under the Madras -Hereditary Village Offices 


D 
1 


! a Hindu female; 


-nor did it raise any presumption in his favour | 


that the prior sale to him was for legal necessity. 
dr dca BHAU DEAS v. GANPAT, (1922, A. I. 
R. (B.) 346 767 


Will—-Widow—Income of estate, power of ` 
widow over—Legacies, when payable. 
LIMITATION ACT, 1908, SCH. I, ART. 123 . 689 

Hindu Will*-—Mantenance of, widow, provision for 





Ween ma mt 


— Widow, whether ‘restricted to rights under Hindu i 


Law. 


. A direction in the Will of a Hindu that a widow ` 
e , ei*the testator will be maihtained out of the estate | 
` and will have the right to reside-in his house, ` 


is not a mere enunciation of the rights of main- 


‘tenance and zesklence of the widow under the. 


Hindu Law? Under the terms of the- Will and ntt 


“ under the rules of Hindu Law, the mu is entitled - 


See ` 


-Act, 


Succession’ to the "office. of a service 
inam holder gbes to a single heir and the last re- 
gistered holder forms a new stock of descent, and 
“when an appointment bas to be made, the nearest 
heir to him is preferred, provided he is otherwise 
qualified. After the inam is enfranchised, the 
“property descends to thé heirs of the person named 
“in the title-deed, that is, to the heirs of the person 
who is registered as holder at the time of the.en- 
' franchisement. 

Where a service inam is enfranchised in favour 
of a Hindu female who! is the last registered 
- holder of the office, and the title-deed. granted: te 
her isin terms an absolute grant, the estate con- 
ferred upon her is an absolute one and not that of ` 
M ANDUKURI VENKATARAMDAS 


o. PACHIGOLLA GAVARRAJU, (1922) M. W.. N. 305; 
43M LI ma 16 L..W. 228; (r922) A. TR. 
: (M) 173; 3c . T. 154 < : 677 
Inam title dei- Fresh tille—Madris Inams 


Act (V IIT of t$69) — Estoppel— Person induc- 
ing lcevenue A ugporities to issue patta in hts 
name and another's, „Whether can object tolatier's 


he. ` Ii 
. eAn.znam title-deed is not, conclusiye as to the 


persons in whose favour enfranchisement is te* 
operate, neither does it create a fresh title where 
none existei before. 

Venkata Jagawnadha v  Veerabhadrayya, 61 Ind, 

Cas. 66,: 481. A. 244; 44 M. 643 4r: M. Ia J. 1 ;. 

aa, rae 16; r4 Lc W. 59; (1921) M. Wo N..401 ; 
30 M. LI. T. 14; 26 C. W.. N. 302 3 (1922) A. I. R, 
Ve Kee (Ps C), distinguished, 

Per Ramesam, J.—A person who induces ae 
Revenut Authorities to issue a patia in the joint 
names of himself and another is estopped from 
“afterwards contending that that other has no 
title. -M -TALIKONDA . Bee v.. 
o ATP ENTARA SARAMMA, 30 M SEN T 
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Ieome-Tax Act (VII of 1918); as, 3,-4—~Perma- 
nently settled zemindari— Income from foresis and 
fisheries, -whether liable -to -income-lax—Madras 
Regulation E X'V of 1802. 

Income derived by -a .zeminday -from forests 
amd fisheries ‘within the ambit of, his zemindari 
held under a,pérmanent sandd under. the provisions 
of the Madras Regulation XXV of 1802 is not liable 

~to income-tax unde? the Income Tax: Act. 

‘The. peishcush in the case-of a zemindari such as 
‘the above mast: be-deemed -to have been fixed in 
computation :not only: of the rentals of cultivated 

‘lands: but also- of : all incomes derived: from the 
.zemindaxi including forests and fisheries. The legal 

‘effect: of the saad in such a case is that, subject 

“to thel payment of the pefshcush and the specific 

dgmands referred to ‘therein, the .zemindari is 

given Zo the.zemindar to make -what he oan. out 

.Of.it free from allfutther demands from Govern- 

ment, including not only taxes in-forceat the 

time of the sanad but also those imposed: thereafter. 

‘It is competent tothe Legislature to withdraw 
‘or modify such an exemption as‘the above bya 
-subsequent enactment, but this can- only be done, 
‘expressly atid. not in .geueral -terme or by 
-implication. 

Quasre.— Whether ;/ncome from forests and 
fisheries is agriculturalincome within the meaning 

vcf seétion A of the .Income-Tàx Act of 1918. M 

‘SECRETARY 'TO THE .CHIEF COMMISSIONER OF 

QNCOMESDAX, MADRAS:¢, ZEMINDAR OF SINGAM- 

party, 15 L. W..496; (1922) M. W. N..353; at 

‘Mel, T21; 45M. 518; (1922) A. LR. (M.) 325 

504 


-g.9'(2) (i)— Railway constructed od 
worked by Company' for. Secretary of State-— 
"Company, extent of liability of, to taxation— 
Surplus profits. 

A line of Railway was constructed for the 

- Secretary ‘of State by- a Company and was worked 

and managed by the Company on his - behalf in 

accordance with the terms of an agreement 
between the parties, the:question was, -on: what 

‘sum the Company was liable to: pay Income Tax: 
‘Held, that the liability of the Company to 

. Income Tax 'must.be determined with reference to 

fhe special ‘agreement .between it and the 

‘Secretary of State and the nature of their relations 

‘to one another, and that: the Company was-liable 

only to tax.on-the sum which represented their 
share of ‘surplus profits,-that‘being the income 
earned by the: Company. BENGAL NAGPUR 
RAILWAY CO., Lap. v. SECRETARY OF STATE, 27 C. 
WAN. 34:49 C. 815;«(1922):A. I. R. (C.) 503 ,46 


i Injunction— Nuisance—Qunia timet action. 
In a suit for a permanent injunction restrain- 
‘ing Che defendant for doing anything on 
the.ground that inconvenience and nuisance are 
‘likely to arise therefrom, the Court will not in 
-general interfere until'an actual nuisance has 
been committed; but it may, by virtue of its 
jurisdiction to restrain acts which, when com- 
pleted, will result in'a ground of -actien, inter- 
e fere before any actual nuisance has- been. com- 
mitted where it is satisfied-that the -act.com- 
: plained of will-inevitably result in a nuisance, 
"The plaintiff, howeVer, must show a strong case 
of probability that the apprehehded mischief 


6 , | 
be ° 


uit 





INDIAN "CASES, 


, LAND Act, S. 3 (5) 


` if1922 


Injunction—concld. e 
will in fact arise in order ‘to induce the Court 
to interfere. 
There are at least two necessary ingredients.for 
a.guta‘timet action. There must, ‘if no.-actual 
damageis proved, be proof . of imminent - danger, 
and there must also be. proof -that-the apprehend: 
ed damage will, if -it comes, be very:substantigl. 
‘It must. be shown that, if :the damage does 
-occur at-any time, it will. come in:such away aud 
: under.such cireumstances.that:it will be. impos- 
‘sible forthe plaintiff to protect himself against 
‘itif relief isdenied fo hinrin-a guia timet action. 
:C AMARENDRA NATH DEY v. BARANAGORE JUTE 
Factory Co. L'tD., 49 C.1059; (1923) A-I..R.(C.) 
271 : £939 


Insolvenoy—W rong distribution ‘of vassets by 
Official Assignee—Personal liability of Official 
Assignee— Presidency Towns .Insolvency „Ati 
(ITI of 1909), 5.82. ; : 
it is not permissible for ‘the Offitial Assignee’ to 

‘ distribute the whole estate of'àn insolvett among 

„the scheduled créditors ignoring the claims of other 

' creditors of which’ he “had ‘notice before the distri- 
‘bution. The .Official Assignee making such a 
distribution. is;.personally liable for:the.sums of 
money which are no longer at the credit of the 
,insolvent's:estate-and. of which the: creditors: have 
-in fact been deprived. 

A creditor who/lodges a proof.of his.claim before 
"the Official- Assignee should. have his. proof dealt 
with upon.such lodgment. 

Although under section .82.of the ‘Presidency 
Towns Insolvency Act the Court would .not' hold 
the Official Assignee personally liable if in any 
matter which he-could reasonably take it. upon 
-himself to decide, he, while, proceeding. regularly 
-under De, Statute, made a. decision on-a. point 
of law for which there was a.reasonable case, yet 
‘the -Court cannot: accept the; principle that any 
-mistake—if.only it can-be put as.a mistake in-law— 
‘is ‘such :as-to.leave a-person damnified -without 
‘a remedy. O ARCHIBALD' GILCHRIST. PEACE, In ve, 
:26 C. W. N, 653 507 


Interest— Interest from date of grace to realisation 
of decree—Decree-holdey, right | of — Appeal — 
‘Court-fee on interest, whether „payable. . 

A decree-holder is entitled as 8 matter of right 


“to interest:at.Court rate from the date of ' grace e 


up to the date of realisation. . But- where the Court 
refuses to grant' such interest and the decree- 
‘holder appeals, he is not liable to pay Court-fee 
- on the amount of interest from the date of grace 
‘up to the date of the hearing of the:appeal, it 
being unknown at. the -time.of the'filing. of the 
-appeal what the.amount/of interest would be, Pat 
‘BHAGWATI PRASAD SINGH v .BISHUN PRAGASH 
NARAIN; 6 PL. J. 676; (922) ‘Pat. 735.3 P.L. T. 
310} (1922) A. I. R,.(Pat.)-986 953 
Interpretation of Statutes. See MADRAS iei 


E : LN a * e. 
.Jagiv—Life-tenancy—fagirdart right . assertion" 


- of, .eff ect of. 
A;jagiy-must be taken prima facie'to be ag 
estate for life only although it may possibly be 
granted in.such terms as to make it hereditary, 
id Dy 


* 


| : 


Vol; LXX] 


Jagir—coneld, l e 


_ The mere assertion of a jagirdari right acquiesced 
in by the superior landlord cannot be taken 
to importea-claim to or an.acknowledgment of a 
larger interest. than fhat of a.life-estate.. Pat 
PRATAP.” UDAINATH' SAHI DEO v. GANESH NARAIN 
SAHI, (1921) Pat. 360: à 202 
Jtrisdiction— Civil. and. Criminal: Courts—Mains 

temance, order under. Criminal -Procedufe Code-— 

Civil tot e jurisdiction 10 entertain declaratory, 

suit-— Procedurer 

Anerder by a Magistrate for the payment of main- 
tenance.to.a child under. the. Criminal Procedure. 
Code has, not. the effect of: depriving the Civil 
Courts -of jurisdiction to.entertain a suit claim- 
ing. a: declaration that: the- child directed. to 
be. maintained. was. not. begotten of. the 
plaintiff. ; ; 

Although in such a case the Civil Court has 
no: jurisdiction: to cancel. the -order. for. main- 
tenance,..or to: issue an injunction. against the 
CriminaliCourt; there is.nothiug.to prevent the 
person;. if he. obtains. the declaration, from 
n ‘the. Criminal Courtunder section 489 
of the. Criminal, Procedure Code, or otherwise, for 
an order to stay; the: payment.of maintenance. 
U.B Nca Po THEIN v. Ma ME. SAN, 4.U. B. R. 
(1922). 120; (1922) A. I. R.U. B.) 20 897 
- Civil and Revenue Couris— Revenue Court 

finding: it has no jurisdiction — Procedure, 

When a Revenue Court finds that it has no juris- 
diction Io ‘try: a.suit; the.proper procedure for it 
to adopt.is to return- the plaint for presentation 
to the ‘proper Court: it ought not to-dismiss the 
suit; Rau Jas SINGH v. NANDAN- SINGH, 44 
A. 686,.(1922} A. I. R. (A.).424 98 
— — —, hinds. and. scope ofr— Jurisdiction over 

subject-matter; want of; at one- stage. of proceedings. 

effect:of-— Consentiof parties— Waiver. 

Byr jurisdiction: is. meant the. authority which 
a. Court: has. to. decide: matters;that are litigated 
. before it, or to take.cognizance of matters presented 
in a formal eng for its decision. 

Jurisdiction may be classified' into territorial 
jurisdiction, pecuniary jurisdiction and jurisdiction 
of the subject-matter, and the. classification’ is 
of: a fundamental character: Jurisdiction has 
consequently reference to.the power of the Court 
over the:parties, over the subject-matter, over the 
* ves.or:property in contest and. to the authority 

of the. Court to.render the judgment or decree 
which it assumes to make. 

By jurisdiction over the subject-matter is meant 
the nature of the cause of action and the relief 
sought, and this is conferred by the Sovereign 
Authority which organizes the Court and is to be 
sought: for in the general nature of its powers, 
or' in authority specially conferred. 

Jürisdiction over the person is obtained by the 
service-cf process:or by the voluntary appearance 
of the party in the progress of the cause. 

RE over the yes, is obtained by seizure 
*under process of the Court.ewhereby it is held to 

abide such order as the Court may make concern- 
ing it. . 

The power, to render the decree or judgment 
which the Court may undertake to make ina 
particular cause depends upon the nature and extent 


-— 





GENERAL INDEX. 


1055 
Jurisdiction concld; 


of the authority. vested ‘in it'by law in regard to 
the subject-matter of the cause. f 

For (he validity~of'a judgment: in a suit; thia 
jurisdiction over.subiect:matter must-exist thrcukh 
out'tlie proceedings-as well at -the-time ofits: insti- 
tution as-at'the:time of-its-disposal/: 

A Court: may-lose-this:jurisdietión "during:the 
pendency: of: a: proceeding; and'in.such an: event 
if it proceeds-to-prononnce ‘judgment,..such.judg- 
iment must be regarded as.void because madet with- 
out jurisdiction: d 

Conversely; the.institution-of:a:suit iti a. Const 
without‘ jurisdiction: is-null; an&:the.investiture 
of'that Court: with jurisdiction. at. a: subsequent 
period, bag no effect. to: cure thesnullity; . 

Jurisdiction- over. the subjectematter. is. given 
only by law and cannot be conferred by consent, 
and -the-objection that.a Court is not given such 
jurisdiction bylaw cannot be waived by the parties. 

If-a»Court authorised by: a;Statute to exercise 
jurisdiction: in: a particular cláss of cases: only 
nevertheless: undertakes. to, exercise the; power 
and. jurisdiction. conferred.in a case to ‘which’ the 
Stattte-has.no.application, it acts. without jurisdic. 
tion, so,that.its.judgment is a nullity.and^will be 
so treated when it comes in question either. directly 
or collaterally. G.J XOTI PROKASH CHATTERJEEv., 
BACALA KANTA: 39 C. L. J:124; 0922) A: I. Rs (C.) 
274 822 
Land’ Acquisition-Act: (1! of: 1894) — Building with 

appurtenant land; valuation. of-— Net renial value 

— Separate valuation, whether permissible—Deduc- ` 

tion for repairs and? taxes--Question, of fact 

—Mistake-in: caleulation, whethersground’ for 

veducing compensation: 

In land acquisition: proceedings; when a builds 
ing andi its. appurtenant‘ land’ cannoti be: valued 
separately, the: market-value- must: be :determined 
on the net rental value; and when this is .done;. the 
building cannot.be separated. from: the. land, 

Government of Bombay v. Karim Tar. Mahomed, 
3 Ind. €C2s.273;33 B. 325; to: Bom, L.R: 660; 
Premchand Ruyal v. Collector. of Calcutta; 2 Q., 
103;1 Ind Jur. 267; 1 Ind. Dec.(N.s:) 363, followed; 

In calculating the,net rental ‘value, the question 
of the amount to be'deducted for repairs and taxeg 
is one of fact to be:determined onthe circumstances 
of each case. S 

A Court is not entitled'to reduce.the amount 


of compensation, awarded: ing land. acquisition * "` 


peoceedings solely on the ground of:a-mistake in 
calculation. M'KArTHISsABAIG: REVÉNUE Divie* 
SIONAL OFFICER, CALICUT, 16. L. W. 8913 31. M; 
L. T.409; (1923) M. W. Ne 54; (1923) A. I. Ri 
(M) 31. . i 82 


— — $. 98 (D— Value of land, determination 
of—Matters to be consideved— Costs, how 
calculated. 

In calculating the value of a plot of land acquired 
De Government, the price: previously paid for a 
portion of the same area affords infinitely the best 
material which can possibly exist. M 

In cases of acquisition of land’ by Government, 
costs should be allowed on the valuation, if allowed: 
atall. L NARSINGH DAS v. SECRETARV OF STATE: 
FOR INDIA, (1922) A, I. R. (L) 327 : 
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D 


"n 


' ' "1956 


sa continuation of gf 


- Landlord and tenani— Denial | of. lille by- stvanger— 


Dispossession of tenant — Declaration and eject- 
r. ment, suit: for, maintainability of. ` ` TES 

It is open to a, landlord to „institute a suit for 
recovery. of .possession* from a trespasser through 
tife intervention of his. tenant. Tus 

A landlord. whose title.is denied by.his. tenant 
has got a right to have thé.tenancy determined. 
‘A landlord whose Oe, is questioned by any one 
else than the:tenant has a right to.a declaration 
of title, and if any one enters on the receipt of rents 
and Profits. of the land and takes from his tenant 
the rent which is due to him, the landlord is entitled, 
as against such person, not.only to a declaratory 
decree declaring fis title and that the latter has no 


, title, but to: a:decree putting him into possession 


C RAJKUMAR MANDAL V. 
(1923) A, LR. (C) 192° 
. 499 


— Homesiead land within Municipal: limits 
forming part of’ non-transferable occupancy. 
"holding—Purchase for residential purposes— 
Acceptance of Salami by landlord from 
purchaser-—New agreement to pay increased vent 
entered into— New settlement or continuation of old 
zenancy— Ejectment, ` suit for — Notice to quit— 


thfough his tenant. . 
Ati Mra, 37 C. L. J.94; 





C Law applicable— Transfer of Property Act (IV 


"of 1882), 5. 106. " PN SE 
SA A rated land lying, within 'the regjdential 


suburb of a Municipality was originally the home- 
stead of L, a cultivating raiyat, who had held the 


same as part of his non-transferable- occupancy: 


holdi .Having sold the other portions of his 
olding L next proceeded. to sell his homestead 


" holding, 
to aie defendant, a  Pleader, who. took 
it for purpose of, residence and. of carry- 


ing on, not any form of agriculture or horticulture, 
but the practice of his profession as a Pleader. 
The defendant paid nazar or Salami to the laud- 
lord, his name was mutoted in the landlords’ papers 
in place of | L's name, Dakhilas were granted .to 


E him in the form prescribed by the Bengal Tenancy 


' Act describing. the tenancy therein as a karsa, the 
arrears.of rent due,from L were also paid by the 
defendant and: the rent previously. payable was 
quadrupled. — In a suit. by the plaintiff-landlord 
to eject the defendant after service of a six months’ 
notice to quit terminating with the close of a year 
of the tenancy.under ‘section 106 ofthe Transfer of 

roperty Act ; f . Sé 
: Held, eiat the defendant's tenancy was not 

's tenancy but originated in 

settlement with , the landlord and 

therefore, governed by tle 
provisions. of; the Trausfer of Property Act 
and had been terminated by thenotice to quite. 

C HERENDRA KUMAR Roy CHOUDHURIUS. HARA 

KISHORE, 26 C. W. N. 389; (1922) ALE (C) zor 

|. 408 

Occupancy holding Purchase by co=sharer 

landlord — Effect. i "29 ; 

. The legal effect of the purchase ot an occupancy 
holding by a co-sharer landlord is that thé holding 
eases to exist as an occupancy !oldiug in the 
hands: of the. purchaser who then holds the 
dnd as a ton-occupancy raiyat. CU ABINASH 

CHANDRA BHATTACHARJEE 7, AMAR CHANDRA DE, 

27 C, W.N.769 . ..' 888 

e 
* 


a new 
*&hat. it. wah, 
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Landlord and tenant-—conclg. p. Ed 


D 
MAR 





Ousier -of tenant - under paramount title 
. Abatement of vent. ^— ' . 


- Defendant held a aimé jama under” plaintiff 
Government instituted Dearah proceedings in respect 
of certain lands which formed: part of the: bed of a 
river and were included. in, the defendant's jama 
Paintiff had notice of the procéedings and-did not 
contest them. Theselands were, as a result of the 
proceedings, formed into a- separate estate, „and 
settlement was offered by Government to the plain- 
tiff on’ whose refusal: it was:offered to defenflant 
by whom: it was accepted. ` Plaintiff. accepted 
malikana-from the. Government in respect of the 
lands. It was subsequenty- discovered ‘that the 
action of the Government in taking possession 
of the lands was wrong. In a-suit for rent by the 
plaintiff against the-defendant: Lue s 4 

Held, that'the plaintiff: having ih. à manner 
admitted the superior title of Govefnment:to the 
lands in question,: the ‘action, of. the: Government 
amounted in:substance to-an:ouster-of the defend. 
ant from a portion of:the tenancy bya title -para- 
mount and the latter was, therefore, entitled fo an 
abatement of rent mm proportion. Q JITENDRA 
Nara Roy v. AsutosH Goswamr, 27: C W. N. 
381; (7923) A. I. R. (C) 429 : 828 


— —- Tenant ‘asserting permanent occupancy 
right — Burden of proof —Burden when shifts— 
Yearly. tenant asserting permanency, effect of 


Where a tenant sets up a permanent right of 
occupancy, the burden ‘of Groot is primarily on 
him; and where he adduces’- evidence . sufficient 
for an arfimative finding.in his . favour, the 
burden shifts to the .landlord, and it is for him 
to show ‘that that finding should not. be accepted. 

Mere - length . of- occupation,. coupled with an 
assertion of permanent tenancy, is: not- sufficient 
dor the‘conversion-.of. a yearly. tenant into a 
permanent: tenaáüt...M  PONNALAGU 'KONAN v 
SINNIAH ODAVAN, (1921) M. W. N. 719 . a7 


Legal Fractitioner—Envolment,’. refusal . of— Leave 
; to appeal io. Privy Council. 


t Where a High? Court refuses the application of 
a particular person to be. enrolled as a. Pleader 
under the -Legal Practitioners Act;and.the rüles 
made'in accordance therewith, it has.no power 
to grant-hinr leave to.appeal to His.Majesty in 
Council and the proper course for: him.is.to apply: 
to their Lordships in the Privy Council for special 
leave. T ee 
The right of appeal -to-His Majesty in. Council 
conferred -by the Letters Patent is confined to 
the different classes -of jurisdiction named in..the 
Letters Patent and.not.to.the administrative or 
disciplinary powers conferred. upon, :the . Court 





thereby. Fat Miss SUDHANSU BALA HAZRA, I” 76. 
‘zy Pat 5960; 5922) A. I. Re (Tat) 603; 4 P. LP, 
220 < 179 
"Lessor and lessee— 4 duerse possession a ee, 


Where. the lessce of a house permits another to 
occupy the house with him, the possession of the 
latter is not adverse to the lessor? . J, CHAUHAP v, 
-MaANSHA SINGH, (1923).A.1.R. (L) 247 966 
e . df ' 
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Letters Patent AIL), cl. 10—‘* Judgment,” 
meaning of—Test—Civil Procedure Code( Aci V. 
of 1908), O. X XII, v. 9, O. XLIII, v. x— 
Order refusing to set aside abatement of appeal— 
Letters Patent Appeal, if competent— Limitation 
Act (I X of 1908), s. 5, application of— Admis- 
slop of application after limitation—Delay due to 
unforeseen . ctrcumstances—Suficient  cause— 
Practice— Letters Patent Appeal— Interference 
with decision ‘of single Judge. 

Inconstruing the word “judgment ” in clause 10 
of the Letters Patent which were prepared in Eng- 
land and use the phraseology of the English Courts, 
it is impossible to give it the restricted meaning 
of the word “ judgment " as defined in the Code 
of Civil Procedure. As used in England it is wide 
enough to include the definitions of decree, judg- 
ment and order in that Code. 

Wall v. Howard. 17 A. 438 atp. 442; A, W.N 
(1895) 89, 8 Ind. Dec. (x. $.) 603, relied on, 

In deciding whether a certain adjudication is 
a judgment within the meaning of clause 10 of the 
Letters Patent, the test seems tc be not what is its 
form but what is its effect in the suit or proceeding 
in which it is made. If its effect, whatever its 
form may be and whatever may be the nature of 
the application on which it is made, is to put an end 
to the suit or proceeding so far as the Court before 
which the suit or proceeding is pending is concerned 
or if its effect, if it is not complied with, is to put 
an end to the suit or proceeding, the adjudication 
is a judgment within the meaning of the clause. 
An adjudication on an application which is nothing 
more than a step towards obtaining a final adjudi- 
cation rn the suit is not a judgment within the mean- 
ing of the Letters Patent, but final orders, preli- 
munary and interlocutory judgments are. 

Tuljavam Row v. Alagappa Chettiar, S Ind, 
Cas. 349; 35 M. I; (1910) M, W.N. 697. 8M, L.T. 
45; 21 M. L. J. 1, relied on. 

An order of a single Judge determining whether 
the abatement of an appeal should be set aside 
or not is a judgment within the meaning of clause 10 
of the Letters Patent, because it settles finally 
the rights of parties. 

In the Allahabad High Court there has grown 
up a practice of regarding those matters which 
are mentioned in O. XLIII, r. 1 of the Civil Proce- 
dure Code as being generally appealable from a 
single Judge of the Court to a Bench. 

During the pendency of an appeal before 
a single Judge of the High Court, the respond- 
ent died. Tne appellant, who was a Govern- 
ment servant living in the Ju fasst? sent the 
necessary papers by registered Lost, to enable 

“his consent to make an application tor biinwit, 
the representatives of the deceased on the 
record, The papers were sent and reached their 
destination in good time but as the ‘Counsel 
was not in station, the registered packet was kept 
by the Post Office Authorities and was delivered to 
the €aunselon, the very last day allowed for making 
the application. The Counsél was, at that time 
engaged in his work in the Courts and not knowing 
from whom the packet came, and not wishing to 
distract his attention from his cases then in pro- 
gress, put it eside and only opened it after the 


GENERAL INDEX. 


. 1055 
Letters Patent-—contd. 


rising of the Courts. The Counsel made the applica- 
tion on the next day and asked for the abatement 
of the appeal to be set aside. «This was refused. 
On a Letters Patent Appeal: 


Held, setting aside the abatement, that the 
absence of his Counsel from the station, the fact 
that there would be no one carrying on the latter's 
business in his absence with authority to open 
his letters, the fact the Post Office would hold u 
the registe ed letter until the Counsel's returf, 
were matiers which could opt have been known 
to the appellant and he ought not to be pendlised 
for them. ? 


A Bench of the High Court shouid be very 
careful in not interfering with the discretion of a 
Judge sitting alone. If there are materials upon 
which a judicial discretion has been exercised a 
Bench must pause before reversing that decision 
when the matter rests on discretion. But there 
may be cases in which one may feel that the Judge 
has not sufficiently considered the rather special 
circumstances and in that way it might be right 
and proper to allow an appeal. A SADIQ AM v. 
ANWAR AVI, 20 A, I, J. 801; (1923) AL R. (A) 
44545 4.06 805 





V of 1908), O.*I, v. 3— Joinder of defendants— 

Jurisdiction. 

Rule3 of O. I ofthe Civil Procedure Code 
is a provision which relates to a joinder of 
parties; and it assumes the existence of a 
suit in a proper forum, the Court having 
jurisdiction to try the suit. If the Court has such 
jurisdiction, then O. I, r. 3 may come into play. 

Certain goods were delivered to a Steamer Com- 
pany in Calcutta for transmission to Bhupatiahi. 
The Company carried them from Calcutta to 
Paleeza Ghat: and there delivered them, in the natu- 
ral course of business, to a Railway Company for 
trausmission to their destination. The goods were 
not delivered to the consignee and the plaintiff 
brought this suit on the Original Side of the 
Calcutta High Court joining the Steamer Com- 
pany and the Railway Company as defendants 
under O. I, r. 3 of the Civil Procedure Code. It 
was found that Paleeza Ghat and Bhupatiahi were 
both situated outside the jurisdiction of the Court. 
The plaintiff, howev@, contended that -as the 
Court had jurisdiction over the guit, because it 
had jurisdiction as regards the Steamer Company 
it could proceed against the Railway Company 
as well, even though the cause of action against 
the letter Company arose out of its jurisdiction: 

Held, that the fact that the Court had jurisdic- 
tion against the Steamer Company did not give 
it jurisdiction against the Railway Company and 
that O. I ra of the Civil Procedure Code ha 
no application to the case. i 


Per Richardson, J.—Rules defining the juris- 
“diction of * Courts must be distinguished ‘from 
rules regulating the procedure of Courts in 
respect of causes of action within the ‘jurisdiction, 
Ü BENGAL AND NORTH-WESTERN RAILWAY Co,, 
LID. v. SE BHAIRODHAN, 49 C. 895; 27 C. 
W. N. 82; (1922) A, I. R. (C) 520 | ^ 
* 


—, dal), cl. 19— Civil Procedure Code (Act - 
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(Cul), el 12 “Suit for land," 
“meaning of—Speccfic performance ot agreement to 
` sell land, suit” for, if — included — Agreement 
made in Calcutta in respect of land in ‘mufussil 
—-High Court, Original Side, jurisdiction of-— 
Receiver, appointment of—Discretion of Court.— 

Statutes, constyuction of. 

A suit for specific performance of an agreement 
made in Calcutta to sella tea estate, in Assam 
hd to recover a sum of money said to be due 
from the defendant to the plaiutiff by reason .of 
that*greement, is not a “suit for land” within the 
meaning of danse 12 of the Letters Patent and 
the High Court in its Ordinary Original Juris- 
diction has power to entertain the sunit and to 
make an interlocutory order appointing a Receiver 
of the property. 

The question whether a Court has jurisdiction 
toentertain a suit should be decided before an 
order is made appointing a Receiver in the suit. 

The questior of the appointment of a Receiver 
ina suit is a matter forthe discretion of the 
Judge—a discretion ‘which must be exercised 
jüdicially and upon well-recogitised principles. 

In construing a Statute it is necessary for the 
Court to give the natural meaning to the words 
which are used, and if it is thought advisable to 
include cases which are not covered bythe words 
of the Statute, it is not for the Court to strain 
the language of the Statute so as to include 
‘them, but itis the function of the Législature to 
amend the Statute, and the sdme principle ‘applies 
to the construction of a Charter. ( NAGENDRA 
Nati CHOWDHURI o, EARLIGOOL Company, 49 C 
670; 27 C. W. N. 65; (1922) A. I. R. (C) 443 92 
Letters Patent Appeal—Cross-objection Civil 

Proceduye Code ( Act Vof 1908), O.— X L'I, r. 22, 

applicability of. — l 
" The provisions ofthe Code of Civil Procedure 
rélating to cross-objections donotapply to Letters 
Patent Appeals. A PURNA KAUR v. MANGAT' RAI, 
47922) A. I. R. (A) 55 488 

mitation—Decree declaring defendant to — Have 

no saleable interest in property sold— Decree affirm 
ed on <appeal—Suit for damages— Limitation 

‘terminus a quo— Limitation Act (IX of 1908), 

Sch. I, Arts. 95, 120, 

The starting point for limitation ‘for a suit for 
‘damages brought on the cqnfirmation by an Appel- 

‘fate Court of a decree declaring that defendant 

“had ‘ho salealde interest in the property sold, is 

‘the dage of the First Court's decree, and not the 
“ ‘date of the appellate decree, irrespective of whether 

the case falls within Att. 95 or within Art. 120 of 
Schedule I to the Limitation Act. M NADUKAN- 
DÉELAKATH V. KUYATTIL KANDAN, I6 L. W. 285; 
3r M. L. T. 169; (1922) M. W. N. s61; Gaza 

A. I. R. (M). 23 : ° 4 

‘Limitation Act (IX of 1908), s. 5, application of— 
Admission of application after limitation—Delay 
due to unforeseen circumstances—Syfficient.ca use 
—Practice. See LETTERS PATENT (ALI), CL. IO 


. . l 805 
ss. 6, 8, 9, Seh. I, Arts, 195, 144— Lunatic 
— Adverse possession——Principles applicable— 

Qoo , Alienation by Hindu lunaie's wife—Swii to set 
v... Gside | alianaiion — Limitation. 
e . 
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It canriot be stated as a general proposition 
that there could ‘beno adverse possession of 
property which belongs to a lunatic or minor 
during the continuance of thelunacy or minority 
of the owner. The question has in each case to be 
decided with reference to the anterior relation-. 
ship between the person taking possessione and 
the minor or lunatic and to whether any, circum- 
dtances exist which would entitle the Court to 
hold that the person who entered into possession 
did so under circuitistances which wotlddn law 
make him only an agent or bailiff of the minor or 
lunatic, 

‘Under the Lintitation Act, lunacy or minority 
will not by itself prevent limitation from running 
as'against the minor or alunatic. Where it is clear 
that the person entering into possession was under 
no duty to the lunatic or minor and entered into 
possession for his own benefit dnd in assertion 
of a title hostile to that of the lunatic or minor, 
limitation would begin to run from the date when 
he took possession though the lunatic or minor 
would be entitled to file a suit within three years 
from the date when his disability ceases. 

Inve Biss, Biss v. Biss, (1903 2 Ch. 40; 72 L-J. 
Ch. 473; 88 L T 403551 W. R. 504, Wall v. Stan- 
wick, (2887) 34 Ch. D. 763; 5^ L. J. Ch 501; 56 L.T. 
309; 35 W. R. 701; Tomas v. Thomas, (1855) 2 K. 
E ].79;2531L.].C. 150; 1 Jur. (N. 8.) 11654 W. 
R. 135; tro R. R 107; 69 E.R. 701; Howard v. 
Earl of Shrewsbury, (1874) 17 Eq. 378; 43 L. J. 
Ch. 495; 29 L. T. $62; 22 W R. 290 reliéil on. 

Sniyth v. Byrne, (1914) 1 It. Rep 53, Mothew v, 
Brise, 1851) 14 Beav. 341 at p. 343; 51 E. R. 9»; 
92 R.R. 130, distinguished. 

The wife ofa Hindu lunatic as such is not 
competent to execute a sale-deed of her husband's 
lands and a suitby'a revetsioner after the death 
of both the husband and the wife to set aside the 
alienationis governed not by Art. 125 but by Art. 
144 of Schedule I tothe Limitation Act and'time 
begins to run from the date of the sale-deed and 
neither the fact that the widow had only a liniited 
widow's estatein her husband's property after His 
death nor that she herself was the vendor, would 
prevent limitation from running. M KALIDINDI 
SEETARAMARAJU v. VEGESANA SUBEARAJU, . (1923) 
M. W. N. 136 Sa M. L T. 128;42 M. L. J. 262;15 
I. W.382;(1922) A. I.R.(M) 12;45.M. 36r ' "698 


8, 8—Suit by minor on attaining majority 
—Suti, whether ‘brought within three years of 
attaining majorily— Burden of proof. 


In a suit by a minor, on attaining majority, 
to set aside a sale made, during his minority the 
onusison him to prove that the suit was insti- 
tuted within tliree years of his ceasing to be a 
minor, LJa4caAT'SiNGH » BALAGA SINGE, (rg: a 
ALR (L) 254 "od 


— 8.14, applicability of. E 
To bring a case within section 14 ef the Limi¢atjon 

Act, it is necessary to prove not merely that a suit 

was prosecuted in good faith but that the Court 

‘was unable to entertain it fot defect of jurisdiction 

or other cause of like nature. Where the whole 

df the:prior proceedings ‘and remedy were miston- 

@ 





* e 


Vol. LXX] 


limitation Act—corttd. 


ceived, section 14:has no application. M GAN- 
PATY MUDALIAR a KRISHNAMACHARIIO, L. W. 
178; 43. M. I. J. 184; 31 M. L. T. 135; (1922) M. W. 
N. 514; 1922/4. I. R. (M)417 748. 
—————- Ba 14— Proceedings bona fide in Court 
without jusisdiction——Plaint returned after two 
years—Exclusion. of time spent. ' 

The time during which a Court holds up a case 
while it is discovering that it ought to, have been 
presented in another Court, is time which ought to, 
be excluded in computing the period of limitation, 
which is applicable, as provided by section 14 of 
the Limitation Act. Jt cannot be said that a 
plaintiff is not prosecuting a suit with due diligence 
in a Court of first instance when the delay is caused, 
by the action of the Court itself. A MARYAN 
BIBI v. RAM DAS, (1022) A. TR (A.) 404 61 


—- 





-— 8$. 15—-''Prescribed," meaning of. See 
CIVIL, PROCEDURE CODE, s. 48 396 


——— s. 18 (2)—Civil Procedure ^ Code 
(Act V of 1908), s, So—Rauways Act (IX 
of 3890), s. 77—Swit against seveydl Railways 
including State Ratlway— Notice to Secretary 

` of State’ and other Railways—Period of notice, 
deduction of. 

In a suit against several Railways including aState 
Railway, the plaintiff is entitled, under section 
15 (2) of the Limitation Act, to deduct from the 
périod of limitation for the suit the period of 
two months prescribed by section 80, of the 
Qivil Procedure Code, or the period of notice 

iven to the Railway Companies under section 

77 of the Railways Act, whichever is beneficial 

in saving the bar of limitation. 

In a single suit which is properly brought against 
several defendants, if the plaintiff is entitled 
to deduct a certain period from the period of 
limitation in respect of one defendant, he is also 
entitled to the same period of limitation 
in the case of other defendants, whether they are 
necessary parties or not. Pat B.& N. W. RAILWAY 
CO. v. RAMSARUPHAL CHAUDHURY, (1922) Pat. 254; 
3 P.L.7T.643; 4 U. P. L. R. (Pat) 66; (1922) A. 
I. R. (Pat) 549 109 


= — s, 19—Admission of past lability 
— Acknowledgement — Principles applicable — 
Liability, meaning of. i 
e An admission of past liability unaccompanied 
by an allegation of discharge cannot in all cases 
be interpreted as an admission of subsisting lia- 
bility and the question whether it amounts to an 
implied acknowledgment of subsisting liability 
within the meaning of section 19 of the Limitation 
Act, must be decided jn each case from the lan- 
“guage used and the circumstances in which the 
acknowledgment is made. 
There an admission of execution of a document 


+ 
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, "liability " signifies present liability at the 
time of acknowledgment. M KANDASAMI REDDI 
V. SUPPAMMAL, 15 L. W. 325, 42 M. LJ. 268: 
(1922) M.W. N.168; 45 M. 443 ; (1922) A. I. R; 
(M.) 104 1 23 M. I,. T. 166 ` 576 
——— 8$. 18, scope of— Acknowledgment of 
liability — I mplied promise to pay— Acknowledg- 
ment of liability at previous date— Presumption. 

Under section r9 of the Limitation Act, a definite 
admission of lability may be essential But there 
is no necessity to show. anything from which a 
promise to pay could be inférred. 

Mantram v. Seth. Rupchand, 33 C. 1047 +4 el 
].94;8 Bom. L. R. 501; 10C. W. N. 874; x M. 
L.T.199;3 A. L.J. 525 : 16 M. L. J. 300; 2 N. I. 
R. 130; 33 ft A. 165 (P. C.), relied on. SS 
- A written statement made by a person ina crimi- 
nal proceedings that he executed a certain pro- 
note and that the contents thereof are correct, 
amounts to an acknowledgment of liability, still 
more so when on the date of the statement the 
pro-note shows prior endorsements of payments 
which do not amount to full discharge. 

Ranganayakaly Aiya v. Subbayan, 2 Ind. Cas. 
522 ;5 M. L. T. 71, relied on. 

Periavenkan Udaya Teyar v. Subramanian 
Chetti, 20 M. 239; OM. L. J. 266; 7 Ind. Lec. 
(N; S.), 179, distinguished. 

" An acknowledgment of liability existing at a 
past date without any allegation that the liability 
has since ceased, may be presumed to be an" ac- 
knowledgment of liability at the time the statement 
is made. M SUBRAMANIA IYER v. VEERADADRÀ 
PILLAY, (rg21) M. W. N. 475 ; 14 L. W. 143: 41 
M. L. J. 217 593 
— ———- SS. 19, 20 (2)—Morigage— Admission 
of liability by sub-mortgagee— Acknowledgment of. 
original morigage— Receipt of rent—Right to, 
redeem if kept alive— Acknowledgment, essentials 
af—S. 20 (2), scope of. 

A mortgaged property to B and B sub-mortgaged 
it to C who leased it to P and obtained from him 
à rent-note, mentioning “the property mortgaged 
to you," The rent-note was duly signed and re- 
aistered by C. B having died without heirs, 4 
sued C for redemption and in order to save his 
claim from the bar of limitation relied upon the 
tent-note as an acknowledgment of his mortgagé 
and the receipt of rent and profits as preserving 
his right to redeem; e " f 

Held, (i) that the rent-note constituted an 
admission by C of his liability®as mortgagee 
towatds B but did not amount to an ackaowledg- 
ment under section x9 of the Limitation Act of a 
liability to be redeemed by 4 the original mort- 
gagor with whom he had no privity; aud 

(ji) that the receipt of rent and profits kept 
alive the period of limitation fora suit to recover 
mortgage-debt but not the right to redeem. 

Chints v. Balhrishna, (1893) P. J. 346, followed, 

An acknowledgment to whomsoever made, is 
a valid agknowledgment only if it points with 
reasonable certainty to the liablility under dispute. 

Hiralal Icchalal v. Narsilil Chaturbhujdas, 
2 Ind. Cas, 469; Xxx Bom. L. R. 315, followed. 

Section 20(2) of the Limitatign Act extends the 
period of limitation allowed to a mortgagee for suing 
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ona mortgage-debt but does not confer a like in- 
dulgence on a mortgagor suing to redeem a mort- 


. e 
— 


. gage. B BHAGWAN GANPATIv. MADHAV SHANKAR, 


24 Bom. L R. 713; 46 B. 1000; (1922) A. I. R. 





(B.)3156 ^ MP 906 
m S, 86, application of, See EASEMENT 
268 





8. 96 (l)—Easement——Claim to right 

sa of Way" Person’, meaning of. 

When a claim to a right of way is made under 
section 26 (1) of the Limitation Act. in virtue 
of the occupation of a piece of land, the term "Der: 
son” in that section means and includes the per- 
son in occupation of the land whether that person 
is the same individual throughout the period of 
twenty years or not. U B MAUNG Po HLA v. 
MAUNG Po SEIN, 4 U. B. R.(1922) 90; (1922) A. 
LR (U. B.) 23 916 
s. 28, scope of. 

' Section 28 of the Limitation Act only operates 
to extinguish the right to any property of a person 
who does not sue for its possession within the time 
allowed by law. L CHAUEHAR v. MANSHA SINGH, 
(1923) A. LR (L.) 247 ; 966 


— Heh, I, Arts. 11, 18, 120— Civil Pro- 

cedure “ode (Act Hof 1908), O, XXXVIII, 
Ya Ig Execution of decree— Attachnfent before 
© judgment—Orvder for sale—Cflaim procesdings— 
“Title, suit-—Limitation. 
Where there is.an order in execution for sale of 
property. which had been attached before judg- 
ient, the property. must be considered as attached 
in execution of the decree, by virtue of O1 
XXXVIII, r. ii, . Civil Procedure Code. A suit 
arising out of a claim petition regarding such prop- 
erty is “governed by. Art. 11 of Schedule I . to the 
Limitation Act." `.. 





pem 
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. "Per Wallis, C. J.—Pzroperty attached before 


judgment.does not. become property attached in 
execution of a.decree ‘upon the mere passing ofa 
decree fot tlie plaintiff either within the meaning 
of Art. rr, Limitation Act or of O. XXI, r. 57, 
Civil Procedure Code, but zuerely enables the 
decree-Hiolder to apply fór'execution by sale of the 
attached property without a fresh attachment. 
M ARUNACHALAM CHETYY v. PERIASAMI SERVAI, 
(1921) M. W. N. 569; 41 M. L. J. 252; 44 M. 002; 
14 le W. 645 E e 439 
Geier -——- Arts, 11, 182—Civil Procedure 
Code (Act Y of 1908), O. XXI, m. 58, 63— 
.  Clatsm, refusal to investigate—Tiile suit — ISmita- 
i "lion-—Mortgage-—Suit to enforce mortgage against 
"^ sale-proceeds of mortgaged property— Limitation. 
Per Schwabe, C. J., and Spencer, J., ( Kvish- 
man, J.,  Contra)-— Where "in execution of a 
money-decree, properties subject to a mortgage 
are brought to sale and the mortgabee applies, 
on the date of the sale, that the proceeds of the 
‘impending sale be held. in Court deposit, and the 
Court dismisses the petition saying that the, sale 
-has already. been concluded, there |. is no order 
en g claim preferred, within the meaning of Art. 
11 of Sch. I to the Limitation Act or of O. XXI, 
'f. 63 of the Civil*?rocedure Code and a suit on the 
.imortgage brought more than enc year from the 








" date of the order is not barred, 
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` Venkatarvainam..v' - Ranganayakamma, AR Ind. 
Cas..270; 41 M. 985. 8 L. W..2925; 24 M. L. T. 197; 
(19183) M, W. N. 599; 35 M. L. J. 835 distingu- 
ished, fe NOS uw a 
Where property. which represents the 
security of a mortgage has been converted into 
money, the Article applicable to a suit on the mort- 
gage fs Art. 132 of Sch. I to the Limitation: Act: 
under which the plaintiff has twelve, years to follow - 
up the proceeds in the hards of the defendant. 
‘Brahamdeo P asad v. Tavachand, 21 Tad. Cas.’ 
9617; 41 C. 0541 15 M. L. T. 62; (1914) M. W. N. 
38; 12 A. eJ: 82; 18 C. W. N. 345; 19 C. L.J. 
I32;:16 Bomi L. R. 89; 26 M. L. J. 243 ; 43 I. A. 45 
(P. C); relied on, i a 
. Per Spéncer, J.—]f on a claim being preferred 
the Court neither proceeds to investigate it nor 
dismisses it under the’ proviso to cr. 58 ‘of 
O. XXI of the Civil Procedure Code, the order 
which it passes is not an order against the claimant. 
and does not cause limitation to run against him 
under Art. xr of Sch. I to the Limitation 
Act. M ABDUL KADIR v. SOMASUNDARAM CHETTIAR, 
16L. W.485;43 M. LI: «467231 M. In T. gars 
45 M. 827; '1923) A. 1. R. (M.) 76 648 
Sch. I, Arts.. 81, 115— Non-delivery of 
goods by carriey—Suit for compensation Limita- 
tion. . ; l . 
A suit for damages against a carrier for, failure 
to deliver. goods. talls within. Art. 31 and not, 
within Art.. 115.0f . Schedule I to the Limitation, 
Act. CLAL MOHAN'HaZzRAv. E. I. RAILWAY CO., 
(1922) A. I. R. (C.) 330 te 857 
— Art. 49——Suit for declaration 
and possession-— Relief as to declaration merely 
ancillary— Limitation. . 
if, in a suit for declaration and for possession 


-— 














‘of specific moveable property, the main relief 


claimed is for possession and declaration is merely 
ancillary to it and, even if made, would be of little 
advantage to the plaintiff; Limitation for such 
a suit is the limitation applicable to the main 
relief claimed, that is, Art..49 of Sch. I to the 
.Limitation Act. L B Pun AUNG v. ERIJ Lar, 
(192 A, I RARA 11 841 
m Art. 61— Co-defendants— Money 

paid into Court by one on behalf of boih— Suit 

for contribution——Limitation. 

Where a co-detendantin a suit makes sonve 


payment into Court on behalf of himself and the 


co-defendant, a suit by him to recover the amount 
aidin excess of his share is governed by Art. 61 
of Sch. Ito the Limitation’ Act, aid limitation 
begins to run trom the date of the payment and 
not from the date of the termination of the 
litigation. CO JAMAL v. CHAND, (r922) A. I- R. 
(C.)79 | ~- 289 
—— Ari. 61-—Salee— Consideration, 
part of, left with vendee for payment to vendor's 
creditors—~ Failure to pay-—Suti by vendor against 
vendee— Limiiation— Cause of action. 

Where a vendeg with whom aspart of geg sale 


, money is léft for payment to a creditor of the 
. vendor, fails to pay the amount end the vendor 


rovs it himself and then brirfes« suit for damages 

against the-vendee, the suit is governed 

dy Art, 61 oj ichedu]e I to the Limitation Act, 
+ 


e 
Vol. LXX] 
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the cause of action accruing on the date the vendor 
was obliged to pay his creditor what the vendee 
wag ‘under an obligation ‘to pay. A BRIKANT 
PANDEv, JAMNA DEAR DUBE, (1922) A. TR. (A.) 
409. ° : 882 
Sch. I, Art. 80-—— Bond Principal and 

“interest payable after’ fixed period —I nterest 

payable from yeay to  year— Creditor ` given 
` option to ve-cail entire money on default — Default 

: — Limitation, operation of. 

- In the case of a money-bond,where interest ispay- 
able from year to year and‘ the whole amount of 
principal with interest is payable within a"period 
of seven: years, with liberty: to the lender: to 
demand re-payment of the entire sum due‘on the 
happening of default in payment: of interest for 
any two consecutive ‘years, the bond gives the 
creditór'an option to re-call the whole’ of: the 
money due either on the happening of two defaults 
or after the expiry of the period: of the bond, and 
_the bond becomes payable under Art. 80'of: the 
Limitation Act when the creditor choses to enforce 
payment under either of the two remedies provided 
for. Therefore if.he does not choose to re-call the 
money at the. happening of two corisecntive 
defaults, limitation does not begin to run against 


me 





« lim from that time, 


` Durga Y.. Tota Ram, 19 Ind. Cas. 738; 16" Kä 
C. 45; followed. 
' Har Narain . v. Beni Porshad, SO. n TL dis 


approved. 
“ A suit to enforce "a Shona such as the eres is 
governed by Art. So of Schedule I to the Limita- 
tion Act and not by Art. 66. O Horr LAL v. 
THAMMAN LAL, 9 O.1. J. 416; 4*U. P. L: R. (O.) 
ez: (1923) A. I. R. J.C.) 9:260.;C rat, 86 
—— — — Art. 97, application of — “Money 
X paid," meaning of, See VENDOR ,& PURCHASER 
121 
Art. 97— Transfer, . voidable— 
Dispossession of transferee under,-.decree—Suit to 
yecovey consideration—C ommencement ` of limita- 
tion. ` 
|: A suit by a transferee under a.voidable transfer 
who has been in actual possession: of the property 
transferred but has been dispossessed under: a 
decree avoiding the transfer, for recovery of the 
consideration paid by him for the transfer is govern- 
ed by Art. 97 of Schedule I to the Limitation: Act 
and the limitation begins to run from the date 
of actual dispossession of the plaintif and not 
.from the date of the decree avoiding the transfe?, 
M HARIHARAMANGALATH 'KIZHOOR VARIVATH 
SANKARA VWARIYAR?U THAIPARAMBIL- K.ALATHIL, 
(192 uU E 16 L W., 634343 M. Le J. 
321; (923) A. L R. (1) 46; 32 M.' L T.3;46 M. 


Miren ie Hm 
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—— ——— Art. 116, oefbücability of— 
Prompt or deferred dover —Suit for , fecovery— 
Limitation, 

` Where dower is payable under a registered 
Instrument executed, by a Muhammadan ‘hus- 
band in favour of his wife, a suit for recovery 
‘of the amount of the dower, whether it ‘is brought 
‘by the wife’during her lifetime, or whether it 


*- 


“is  prought by her heirs after her death, is -a suit 


‘for compensation, for" Ai of ‘contrat - in writ- 
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ing registered, and the period of limitation appli- 
Cable therėto is that prescribed. by Art. 116 
oí the Limitation Act. The’ distinction between 
prompt and. deferred dower is immaterial in this 
connection. ( XAisATULLA v. DANES MOHAMMED, 
36 C. L. J. 379; ((923)eÀ. I. R. (€) 152; 50 C. 
253 ^ 189 
—— Seh. I, ‘art. 128—Prebate and Adminis- 

tration Act (V of 1881), ss. 4, . 120-Stuccession 
: Act (X of 1865}, ss. 265, 266, applicability of — 
. Hindu. Law—Will—Widow— Ineone : of estate, 
. power of. widow over— Legacies, when . Dayable— 

Limitation — Inulercst—Execuior de „son tort, 
-liability of—Suit to recover legacies— Legal repré- 
: . sentatives, whether necessary parties. 


Legacies under ‘a Will are not payable till there 
are available assets to pay them, and, therefore, 
time under the Statute of Limitation does not 
begin to run against thé legatees till there ' ‘are 
such assets. 

t Art. 123 of Schedule’ I to the Limitation Act 
applies not only to actions against executors and ad: 
ministtators but against any person who is rightly 
or wrongly in possession of the estate under such 
circumstances that he is bound to deal with it 
ae the estate of the deceased.’ ge 

^ Khetremani Dasee' v." Dhirendra Nath Roy, 

25 Ind. Cas. 570; 41, C. 271; Mawng Tun Tha v. 
Ma Thit, 38 Ind. Cas: 809; 44 C. 320; x9 Bom, 
L. R. 204: 15 A. L. J, 96; 32 M. L. J. 71; 21 M. I. 
T. 97: 21,C. W. N. 527; 26 C.L.J. 169; 9 Ln B. 
R. “56; ro Bur tr T. 138; 44 I. A, 42 (P. C.) 
Shirinbai v; Ratanbai; .-209; 
€45 at p: 860; ai Bom. L. R. 384; followed. 

The rulé, iP any, that an executor de son tort 

cannot bé sued by a legatee in'the absence of ‘the 
legal representative of the deceased applies only 
when. there is a legal representative. 

Nor tan it apply to a case where the executor 
de son tort is proved to have received enough to 
pay all the demands against the estate in full. 

A Hindu widow has absolute control over the 
income of the property which she inherits from her 
husband, subject to the' payment of the debts 
left by him, and unless it can he shown that she 
intended to make thè savings part of tlie estate 
ot her husband, she would: have full power of dis- 
posal ‘over them. 

Saodamimi Dasi v. | Admintsivator=Genefal 
of Bengal, 2 20 C. 433; 20 I. *A.12; 6 Sar. P.C. Te 
272; I7 Ind. Jur. 223; ro Ind. Dec. (N. S.) «293 
(P. C.) AkRanna v. Venkayya, 25 M. 351; 21 M. 
L. J. 5, Subramanian Chetti v. Arunachelam Chetti, 
28 M. 1 (P, B. 57 Veeraraghava Reddi v. Kota gcn 
33 Ind. Cas.*532; 3 L.W. 42:; an MT, 465; 
20 M. L. T. 345, and Keshav Pandurang Ge 
v. Maruti Krishna Shinde,6 Ind. Cas 954; 46 
B. 37:23 Bom. L. `. 843; per xs E E (B.) 
ue Ge on. 





Dé 16 C. 
34: 10 Ls Iso: Ui e o R. bu 7 eae Jur. 
53714 Sax, m ed 159; 5 Ind.. Dec. jo 8) 217 
Us onn distinguished. D Ww 


A legagy payable at. a future day: carries interest 
ouis from the time fixed for dis payment.: On:the . 
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Other hand, where no time is fixed for payment, 
the legacy is payableat,and, therefore, bears interest 
from, the end of a year from'the testator's death, 
even tifough it be expressly made payable out of 
‘a fund which is not got in until after a longer 
interval. 

Per Kumaraswami Sastri, J.—Tlhe Transfer of 
Property Act applies only to alienations inier 
vivos and has no application to the disposal of 
property ley. Will. 
^ A fund in Court to which a «estatrix has laid a 
claim and to which she will be entitled if success- 
ful is not in the nature@of mesne profits and can be 
properly disposed of by Will. 

In a sait by aresiduary legatee for the taking of 
accounts and the payment to him of his share, the 
other legatees.are not necessary, parties. 
` Where an executor dies without accepting 
office or showing any indication that he took upon 
himself the duties of an executor, the estate would 
not, under section 4 of the Probate and Administra- 
tion Act, vest in him, The estate must vest in 
the legal representatives till an application is made 
by some person competent to obtain a grant under 
the Act. l 

In India a right of suit has always been given 
to the legatee direct against an executor ọr adminis- 
trator or the heirs of the deceased or the person M 
possession of assets out of which the legacy is to be 
paid even though there has been nó assent to 
the legacy. 
` Nandlal v. Gopiial, o Bom. L. R. 316 and 
Khetramant Dasee v. Dhirendra Nath Roy, 25 
Ind. Cas, 370; 4x C. 271, relied upon, : 
' Where an executor de son lori takes possession 
of all the assets of the deceased, a suit for general 
administration can be filed without joining the 
legal representatives, and in cases where he takes 
possession of only a part of the assets he can be 
made accountable fot the port he actually took 
i of without joining the legalrepresenta- 
ives: but where administration is sought for 
the entite estate iu cases wliere the executor 
de son foi has taken possession of only a part 
of the assets, the legal representatives would alse 
have to be added as parties. 
^ "Thenatureoftbeclatu made bv alegal represen- 
tative, whc takes possession of the properties 

equeathed under a Will is iminaterigl in consider- 
ing the question whether the legatees have a cause 
of action to recover legacies bequeatbed to them 
under the Will. a 


- All that is necessary to give the legatees a cause 
of action is that the defendants should bein posses- 
sion of assets left by the deceased to which, under 
ihe terms of the Will, they are entitled and which 
have to be applied for the paymet of the legacies 
left by the Will. e 


“ In order to apply the doctrine that a person 
claiming under colour of a hostile title cannot 
‘be executor de son iori a claim must be made 
'bona* fide. The assertion of an unreasonable 
‘Claim by one who intermeddles with the estate 
which he must have know».to be untenable cannot 
absolve the person who takes possessiqn of the 
assets irom liability. : 
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In cases where he does not accept office, the estate 
must vest in the legal representative until an 
application is made by some person, competent 
to obtain a grant under the Probate and Adminig- 
tration Act. | 

The Probate and Administration Act, unlike. 
the Succession Act, deals only with the grant 
of Probateand Letters of Administration and with, 
the relation between the executor or administrator 
legally entitled to the officeassuchand the legatee 
and next of kíu. 

The omission of provisions in the Probate and 
Administration Act analogous to sections 205 and: 
266, of the Succession Act cannot be taken to 
indicate that the Legislature did not intend to 
apply that portion of the law to Wills in India. 

Courts in India are, in cases where there is no 
statutory. enactment, bound to, administer the. 
law on the general principles of equity ard, good - 
conscience, and the provisions of Indian enact- 
ments not strictly applicable or the English Law 


op branches which are not peculiar to English 


practize or jurisprudence have been applied in 
atialogous cases in India if the interests of justice 
require it. M ZEMINDAR OF BHADRACHALAM & 
PALAVANCHA v, VENKATADRI APPA EAO, (1922) 
M. W.N.z2:; x6 L. W. 369; 4: M. I. TJ.486; 
41922).A. I. R. (M) «57; 46 M Igo . 689 


———— Sch, I, Arts. 197, 144— Hindu joint 
family-—Transfer of co-parcenavy property by one 
co-parcener—Suit foy possession by another- 
Limitation ` applicable-— Alienation consistent 
with rights of other co-parceners— Adverse posses- 
sion. 


A suit by a member of a Hindu joint family for 
declaration of title to and possession of co-parce- ' 
nary property in the hands of an alienee from 
another co-parcener is governed by Art. 144 and 
not Art. 127 of the Limitation Act and limitą- 
tion beginsto run against him from the date 
when the alienee takes open and public posses- 
sion of the property. 


Per Ramesam, J.—If the transaction under 
which the alienee obtains possession is consistent 


‘with the possession not being adverse to the plain- 


tiff, as where a member selis only his share but, 
on account of the difficulty of delivery of posses- 
sion of an undivided share, delivers pogsession 
of the whole property, there is no adverse posses- 
sion against sharers other than the alienee. But 
where the sale purports to be of the whole interest 
in the property and the purchaser enters into 
possession in assertion of e claim to the where, 
ua possession is prima facie adverse to the other 
members, M Tanca MUNISAMI, REDDY y. 
KOINDASAMI NAICKEN, 15 L. W. 294; 42 M. L. f. 
364; (1922) A. I. R. (M.) 369 91 


e a 
Vol. LXX] 
Limitation Act-—ctd, 


— Sch. I. Arts. 187, 188, 144— Possession, 
suit for, by auction-purchasey against judgmeni- 
debtor — Limitation — Symbolical possession, 
delivery of, effett of. 

. Symbolieal possession delivered to an auction- 
purehaser is as effective as aetual possession against 
the judgment-debtor; aud if the latter continues 
sin possession, his possession betomes adverse 
against the axetion-purchaser from the very 
date of the delivery of symbolical possession 
e and from that date the auction-purchaser has a 
resh cause of action for instituting a suit for 
possession against the judgment-debtor. Such 
asuitis governed not by Art. 137 or Art. 138 
but by Art. 144 of the First Schedule to the Limita- 
tion Act. Ü BROJENDRA KUMAR Roy CHOUDHURI 
v. ASHUTOSH Roy, 26 C. W. N. 364 420 
po — ——— Arts, 188, 142, 144— Execution 
sale-—Suit for possession by purchaser against 
stranger — Limitation applicable— Arts. 142, 144, 
application of— Adverse possession—Trespasser; 
whether can add possession of previous trespasser. 
Article 133 of Schedule Ito the Limitation. Act 
has no application to a suit for possession of 
immoveable property by a purchaser at a sale in 
execution of a decree where the defendant was 
‘no party to the suit in which the decrce was passed 
or to the proceedings in execution of the decree 
in that suit. 

Where the plaintiff in a suit torecover posses- 
Sion of immoveable property was never in actual 
possession of the property, Art. 142 of the Limita- 
tion Act can have no application. 

Under Art. 144 of the Limitation Act the burden 
is on the defendant to show that he was in pos- 
session of the land adversely to the plaintiff for 
I2 years before suit. 

One trespasser cannot add to his own posses- 
sion the previous independent possession of 
ánother trespasser. When the possession, passes 
from the first to the second trespasser, there is 
& constructive restoration, even if a momentary 
restoration, of the true title to possession. 

A suit to recover possession of immoveable 
property by a purchaser at a sale in execution 
‘of a decree ‘against a person claiming through 

. the judgment-debtor, is within time when it is 
‘brought within 12 years of the date on which 
formal possession was given to the plaintiff. 0 
JANAKI Natu SAHA v. BAIKUNTHANATH GHATTAK, 


femmen zez ae 





36 C. L. J. 140, (1922) A. I. R. (C.) z76;27 C. Kéi 


N. 254 
L Arts. 166, 181— Civil Procedure 
Code (Act V of 1908), s. 47— Application to set 
aside sale as void — LÁmitation.. 
The wording of Art. 166 of Sch Ito the 
limitation Act is unrestricted and the Article 
eis applicable to petitions under section 47 of the 
Civil Procedure Code whatever their nature, for 
düstaüce, where a sale is sought to be set aside 
‘as being void. M .GawNAPATHY MUDALIAR 2, 


e * © KRISHVAMACHARI, I6 ©. W. 178; 43 M. L. J. 184; 


3i M. L. T. 1353 (1922) M. W.N. 514; (1922) A 


R. (M.) 417 " , 
7 Art. | 1829—Siep-in-aid— Decree 
subject to making of payment— Application for 
` exientión-of time for payment, whether step-in-aid. 
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In decrees where the decree-holder has to 
make a paymett before obtaining execution, 
an application for extension of time fer pay- 
ment is a step-in-aid of execution, though the ap- 
plication does not aid the particular kind of relief 
sought for ultimately.  , " 

‘The proper test in stich cases is whether the step 
‘aids the execution of the decree as a whole. 

An application to take a stép-in-aid of execu- 
tion, need not necessarily be made in execution 
and it is immaterial whether the application is 
granted or not. M SANKARANARAVANA PILLAI 9. 
Purtava VEETIIL THANGAMMA, (1921) M. W., N. 
391; 41 M. L. J. 374; 30 M. L. T. 252; 45 M. 202; 
(1922) A. I. R. (M.) 247 838 
—-— Sch. I, Art. 182—Stép-in-aid of execution 

— Application to deposit cosis for sending judg- 

nemt-debtor to Civil Jail, whether step-in-aid. 

An application by a decree-holder to the Court 
‘to receive the Railway fare and the cost of sending 
the judgment-debtor to the Civil Jail is a step-in- 
aid of execution within the meaning of Art. 182 
of Schedule I to the Limitation Act, and affords a 
fresh starting point of limitation. 

Vijraraghavalu Naidu v. Srinivasalu Naidu, 
28 M. 399, relied on 

y application, necessary or otherwise, written 
or oral, if made to the Court to take some step-in- 
‘aid of execution forms a starting point for limitation 
under the Article. M SEKHARIPURAM GRAMON 
KRISHNA ÁIVAR v. NAMIASSAN VEETIL MAYAN- 
KUTT, 15 L. W. 14; Er A. I. R. (M.) 30 80 
Art, 182—'' Step-in-aid of execu- 
tion ’’’—-Petition by  judgment-debtor to enter 
satisfaction-— Counter-petition decree-holder, 
whether step-tn-atd—-Deduction of time of pendency 

of petition to enter satisfaction— Equity. 

A counter-petition by a decree-holder to a peti- 
tion by the judgment-debtor to record satisfaction 
of a decree is not a *step-in-aid of execution ’ 
Within the meaning of Art, 182 of the Limita- 
tion Act and does not give a fresh starting point 
for limitation. 
^ The words ‘some step-in-aid of execution’ 
"cover an application which is not an initial appli- 
‘cation for execution, but is an application to take 
some step to advance an execution ‘proceeditig 
which is already pending. 

The mere fact that an application would, if 
‘successful, facilitate execution or preventedn 
obstacle being raised to the®-execntion of a decree, 
‘would not make it a “‘step-in-ai@ of executien,” 
if it is made at a time when no application for 
execution is pending. 

Umesh Chunder Dutta v. Soonder Narain Deo, 
16 C. 747; 8*Ind. Dec. (N. ai 495, Raghunandun 
Pershad v. Bnugoo Lal, 17 QC. 268; 8 Ind. Dec. 
(IN. $.) 717 and: Raghunandun.Misser v. Kallydut 
Misser, 23 C. 695; i2 Ind. Déc. (N. s.) 459; 
approved. 

Lasmtivan Lallubhai v. Bhalashankey Ventyan, 
26 Ind. Cas. 262; 39'B. 20; r6 Bom, E R. 612, 
distinguished. 

S uo Pillai v. Puthiya Veeitil Than- 
gamma 4o ind, Cas 333; 4X M. L. J. 374; 
(1921) M. W. N. 39r; 30 M. L. T. 252: S 
202:(2922) A. I. R, (M.) 247, dissented from, ^ - 
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On an applitation for execution, a decree-holder 
is not entitled to a deduction of the time during 
which, the judgment-debtor’s petition to record 
satisfaction of the decree was pending. 

The relaxations of the ordinary laws of limita- 
tion provided for in the Limitation Act are not 
exhaustive, but where relief has to be given in such: 
cases, it should be done in accordance with justice 
and equity. M° KUPPUSWAMI CHETTIAR v. 
RaAJAGOPALA IYER, (1922) M, W. N. 113: 42 M 
T. 4.303; 15 L. W. 348; 45 M. 466; (1922) A. I. 
R.(M)79 ° wa ee 324 
——— — Soh, I, Art.°182, Exp. 1, applicability of. 

See PARTITION SUIT 296 
Limitafion and the Code of ‘Civil Procedure 

Amendment Act (XXVI of 1920), s. 2 370 

lifetime— Rever- 
suii— Lease, setting 


Limited owner— Lease beyond 
sioner's vemedy— Ejectment 
aside of, whether necessary, 

. A limited owner has no power to grant a 

lease beyond his own life as against the rever- 

‘sioner, and once the reversioner elects to treat the 

interest granted to the defendant as an interest 

extending only for the lifetime of the grantor, 
then in such a case it terminates upon the death of 
the grantor and thereversioner need not bring 

‘a suit to set aside the transfer. The defendant 

becomes a trespasser, if he refuses to, turn dut, 

and the reversioner is entitled to bring a suit in 

ejectment forthwith. Pat RaGHUBIR SiNGH v. 

-J BAHU Manton, (1922) Pat. 353; (1923) A.I. R. 

'(Pat.)r30: 4 P. L. T. 396 : 0 

Madras District Municipalities Act (V of 1920)—- 
Rules for decision of election disputes, y. 1— 
Petition to set aside election—Sub- Judge, whether 
acting as Couri— Revision— Cil Procedure Code 
(Act V of 1908), s. 1x5-—Govermment of India 

. . Act (5 & 6 Geo. V, C. 61), s. 107. 

Under r. r of the Rules for the decision of 
‘disputes as to the validity of an election under the 
-Madras District Municipalities Act an appli- 
‘cation to set aside an election should be 
presented to the District or Subordinate Judge 
‘* having jurisdiction." The words “having juris- 
diction” mean having territorial jurisdiction over 
Municipalities to fill up vacancies in which the 
election is held. ; ^ 

Where a Subordinate Judge entertains or refuses 
‘to entertain an election petition, ke does not act 
às a “ Court” within the meaning of section 115 of 
_the Code of Civil Profdure or section roy of the 
Government of éndia Act but merely as a '* persona 
designala" invested with the jurisdiction to try & 
particular class of cases, namely, election petitions, 
-and the High Court has no ‘jurisdiction to 
- revise an order, however legal on®the face of it, 
passed by such officer. M DeivaNnavaGam LILLAl 
v MOHIDEEN ROWIHER, 16 L. W. 827; (1922) 
JM. W. N, 818; 44 M. L. J. 39; (1923) A. LR M.) 


169 780 
. Madras . Estates Land Act (I of 1998), s,3— 
Estate,’ what is—Grant of both warams— 
Agraharam village— Presumption, 
.. Where-a grant or inam is a grant of both the 
-landlord’s and the tenayt’s rights in the-land, 
„the. land is not an "estate " within the meaning 
of section . 3..(2). (dy of the Madras Estates Land. 
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Madras Estates Land Act—contd, dE. 


Act, but if the grant is of the landiord’s tight. 
or the melvaram alone the land is an “estate.” 
. Where the terms oi the grant of an Agraharam 


. Village are equally consistent witlits being a grant 


of the Revenue alone or a grant of the land, the 
presumption of a grant being of both wavams 
will apply 

‘In a case e where it is proved that 
Agranayamdars of a land have been harvesting 
the crops and appropriating the produce, and have. 
been selling and mortgaging the land and there is 
no record of the actual cultivators claim g occn-- 
pancy rights till recent times, which were disputed 


: when made, the grant of the village is a grant of 


both wavamsand consequently is not an “estate ” 
within the meaning ot section 3 (2) (d) of the Madras 
Estates Land Act and the Civil Courts have juris-. 
diction to try suits in ejectment in regard to the. 
land. 

The description of a village as '' shrotiiem " 
or “mauja” or the fact that the grantor was a 
Deshapandya or the grantee a Brahmin or that the 
grant wasdescribed as Bhudana do not show that 
the grant was of revenue alone. M SUBRAHMANYA 
SoMAYAJULU v. SERTHAVYA, 16 J. W. 462 ; 31222) 
M. W.N.614; 31 M. L. T. 347; (1923 A. IR. 
Ar 46 M. o 729. 
— —— —8.8 (5)— Policy of the Aci—Tnam grant 

with both varams on permanent kattubadi— 

Grantee, whether. ‘and-helder— Hypcthetical 

questicns—Fuli Bench, duly of, io answer. 

hypothetical questions— Interpretation of Statutes 

—''Minor Inamdar” position of. de 

By Full Bench (Schwabe, C. T., and Devadoss, 
J. dissenting)—Where a Zemindar makes a post 
settlement Imam grant of a portion of a village 
with both varams on a permanent Kaiiubadi, 
the grantee is a landholder within the meaning 
of section 3 (5} of the Madras Estates Land Act.. 

Per Schwabe, C. J.—It is not part of the duty 
of a Full Bench to answer hypothetical questions. 

It is a well-known canon of construction that 
there is astrongleaning against construing a Statute 
as ousting or restricting the jurisdiction of the 
ordinary Court. Therefore, if there are two mean- 
ings, which conld equally well be given to a Statnte, 
by one of which the jurisdiction is ousted and be 
the other not, the construction to be adopted. is 
the latter. i 
. A “minor inamdar” does not own the estate 
but holds it in perpetuity for payment of what 
eis properly described as fixed rent. The owner 
of the land is the zemindar. m 
. Per- Oldfield, J[.—The Judges constituting a 
Fuli Bench sre empowered te express their opinions 
‘only on the questicn referred. 

A grant of both vasams is a grant of the fullest 
tight, which can be conceived as vested iw the, 
grantar, l Koa 

Per Phillips, J.—The policv of the Madras 
Ponin Land Act is to treat jand which bas onze 

ecn ‘Tyoti’ as always 'rvoti'. ; 
has no tight to convert ft into his own private 
land, for there are many incidents attaching to the 
occupation ef 'rvoti' land which slo. not apply 
to the occupation of other landa the -landhbolder 
being: very anch. restr.cted in his dealings. with 
Li 


the 
e 


The estate holder, e 


“melvaram right. 


e 
Vol, LXXI . 
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the former. Therefore, very strong evidence is 
needed tg establish that the lanübolder can alter 
the nature of a  &ycti lang within his 
estate by making a grant of it to a dependent or 
other person on favourable ternis. 

e incases of ambiguity the principle cf ‘stave 
decigis’ is of importance and any 


Per Devadoss, J.—in interpreting a clause of 
a section we have to give it such meaning as is 
consistent with what follows and what precedes 
t. Therefore, if two constructions aré possible 
that construction should be adopted which would 
not conflict with the meaning of what precedes 
and what follows. 


Colquhoun v Brooks, (1889) 14,4. C. 493 at p. 
506; 59 L. J. Q. B. 53; 6r L. T. 518; 38 W. R. 289; 
547. P. 277, Inland Revenue Commissioners v. 
Herbert, (1913) A. C. 326 at p. 332 ; 82 L. J. P. C. 
119, Rein v. Lane,(1867)2 Q. B. 744 at p. 154; 8 B. 
& S. 83; 36 L. J. Q. B. 81; 15 L. T. 466 15 W.R. 
345, In the matter of tie Parish of St, Pancras, (1837) 
6Ad.& E. ratp. 7, Iı N.& P.371 6 L. J.M.C. 41; 
112 E R.1, Caledonian Railway v North British 
Ratlway, (1881) 6 App. Cas. 114 at p. 1225; 29 W. 
R. 685, Hill w. East and West India Dock 
Company, (1884) o App. Cas. 448; at pp. 454, 455, 
456; 51 L. J. Ch. 842; 31 L. T. 163; 32 W. R. 925; 
43 T. P. 788, relied upon. 

When a minor Inam is of land the grantor con» 
fers upon the grantee the kudiyaram right and 
forgoes a portion of his melvavam right. 

When the inam is a land in which ro one has 
an occupancy right, what is granted is a kudi 
tight plus a portion of the melvaram right. 

When a grant is made of both vavams the grantee 
becomes possessed of both and he cannot be di- 
vested of what vests in him by letting 
some one into possession of the land. The 
land does not lose the character of the ryoti 
land, but the Inamdar is a ryot himself with a 
right to pay not the full melvaram bur something 
in lieu of it according to the terms of the varam. 

The grantee owning the fAudivaram right can 
never lose it by his acquiringa portion of the 
M BRAHMAVYA V. ACHIRAJU, 
(1922) M. W. N. 280; 31 M. L. T. 91; 43 M. L. T. 
229; (1922) A. LR QL) 373; 45 M. 716 615 


— ——— ss, 3 (5), (11), 77, 189, Sch. A. (8)— 
Grant of permanent lease by Zemindat—Grantee, 
whether land-holder—Suit by grantee to recover 
vent from sub-lessee, nature of— Jurisdiction of 
Civil and Revenue Courts. 

The grant of a permanent lease of a portion of a 
zemindari does not amount to a transfer of owner- 
ship. 

pe Padayichi v Karupudayan, 

Tud. Cas. 217; 38 M. 843; 26 M. L. J 285; I 

i. W. 218; 15 M. L. T. 299, Raja of Vizanagaram 

Vv. Collector of Vizagaptiam, 25 Ind Cas. 78e; 

(Dora M. W. N. UI ;*38 M. 1128; 3 L. W. 
15 : 27 M. LI. 278; Vencalaswava Yethiapah 

Naicksy ve *Alagco — Mcoitoo 8 A "LA, 

32::4 WER (P. C.1 75; 3 Sath P. C. f. 440; 7T 

Sar, P, C. J. 788; 19 E. R. £55, followed, 
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change 
should be left to the Legislature if it so thinks fit." 


» of theether Province. 


Madras Estates Land Aet—cotcid. ~ 


An inamday who holds under a zemindar sub- ` 
ject to the payment of quit rent to him is not 
the owner of the land in the ordinary legal mean- 
ing of the word owner. > 

So long as a full owner in making a grant reserves 
an interest to himself as by way of rent, he and 
his successors continue to be the owners of the 
land, no matter how insignificant may be the in- 
terest which he reserves to himself. * 

Raja of Vizianagaram v. Collector of Vézaga- 
palam, 25 Ind, Cas. 7805 (1914) M. W. N. 610; 
38 M. 1128: 1 L. W. 635; 27 M. L. J. 298, „Gada. 
dharadoss v. Suryanarayana PatBaih, 56 Ind, Cas, 
92; (1920) M, W. N. 303; 38 M. Il, J. 342; 12 
L. W. 77: 27 M. La T. 297, followed. e 

The right to collect rent is an attribute of full 
ownership of an estate, 

A mere interest in a portion of the melvaram, 
as by payment of jodi or quit rent, without a right 
to collect rent from the ratyats of the estate will not 
convert a raiya into a“‘land-holder’ within the 
meaning of section 3 (5) of the Madras Estates 
Land Act. 

A grantee of a minor inam who acquires by his 
grant from the zeminday a right either to culti- 
vate theland himself or to sub-lease it, asone of the 
incidents arising out of the unconditional nature 
of the grant, cannot be said to have thereby be- 
come a transferee of the title to collect the rents 
of the whole or any portion of the  zemindavi 
estate, and is not a ‘‘land-holder.”” When a saiyat 
sub-lets the land in his enjoyment to sub-tenants, 
the payments he collects from them by agreement 
with them are not “ rent" within the meaning of 
the phrase in section 3 (11) of the Madras Estates 
Land Act, and a suit to recover such payments’ 
does not fall within item 8 of Schedule A to the 
Act. Such a suit is, therefore, not excluded from 
the cognisance of Civil Courts by section 189 of 
the Act. 


In the case of inams the Court should start with 
the presumption that the grant was of both 
varams. M YEDITHA BHUPATIRAJU v. BHAVARATU 
VENKATRATNAM, 41 M. L. J. 512; (1921) M. W: 
N. 821 452 
Madras Forests Act (V of 1882), s. 35, 36, 55-— 

Local Rules— Importation of — timber — Expiry 

of license— Rengwal by Foreign Govornmeni-— 

Penalty, levy SÉ 


Where under a pass .giten by the Forest 


epartment of another Province, timber is 
imported into the Madras Presiderfcy 
and the tine mentioned in, the pass expires 


before the Madras checking station is reached, 
the importe: i$ liable to pay the penalty and 
the value of the timber under section 55 of the 
Madras Forests Act, notwithstanding that before 
the levy, extension of time for the pass is applied 
for and is subsequently granted by the Government 
Such an extension of time 
granted by o Foreign Government for the 
transport of the timber which was at the time* of 
the granting ofthe fresh permit actually within 
Madras territory has no legal effect, and cannot 
retrospectively validate the transport under a 

* ii wë 


19 | | 
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time-expited perimit: ` M-Kot1 MALLIKARJUNAYYA 
v. SECRETARY OFSTATE FoR INDIA, 161, W,.165; 
(1922) M, W. N. 491; (1022) A. LR (M.) 427 490. 
Madras Hereditary Village Offices Act (III of 


. 1895) l 677 
Madras Inams Act (VIN of 1869) 642 


Madras Land Encroachment Act (YII of 1905), 
` ss. 5,14—-Syit for recovery of penal assessment 
realised by Government— Acquiescence in, levy fov 

. previous Fasli, ‘whether bar to suit. 

"In a suit for the recovery of penal assessment 
imposed by Govergment under section 5 of Act III 
of 1905 in one Fasli, the cause of action arises on 
the date on which such assessment is levied and 
plaifitiff’s acquiescence in the levy of similar 
assessment for a previous Fasli cannot be pleaded 
as a bar. M SECRETARY OF STATE v. HUSSAIN’ 
SERIFF SAHEB, (1922) M. W.N 330; 31 M. L. T. 
49; 16 L. W. 197; (19.2) A. I, R. (M) 232 165 


Madras Local Boards Act (XIV of 19201, s. 10, 
- App. D—Constitution of Taluk Board— Full 
namber of members not appointed— Election of 
President, validity of—Ovder:-of Sub- Judgz— 
Revision. 

Where under the rules framed under the Madras 
Local Boards Act the Local Goverument nomi. 
nated only rgoutofthetotal required number of 
20 members for a newly constituted Taluk Board, 
and they elected the President: : , 
~ Held, that the election of the President by the . 
Board so constituted was uot invalid merely be- 
cause the full number oi twenty members had 
not been nominated atthetime of the election. ` 
. The constitution of a Taluk Board is created 
by. the Local Boards Act and the Notifications 
thereunder and uot by the actual appointment 
of members. 

Sutton's . Hospital case, 10 Coke's Rep, 1a. at p. 
318; 77 E. R. 937, Lal Singh v. Ghansham Singh,’ 
9 A.625; A. W. N. (1387) 154; 5 Ind. Dec. (N. si 
854; Sitharam Chetty v. Subramania Aiyar, 32 
Ind, Cas. 211; 39 M. 700 at p. 705; 30 M. L. J. 29; 
19 M. L. T. 25; 3 L. W. 43, Raghunandan Rama- 
nuja Das v. Bibhuti Bhushan Mukuerji, x2 Ind, 
Cas: 147; 39 C, 304, relielon. | | . 

' Sanlhalva v. Manjanna Shelty, 7 Ind. Cas. 754; 
34 M. 1; 8 M. L. T 213; (1910, M. W. N. 605; 20 
M. E, J. 814, dissented from. e 
. The Iligh Court has power to revise an order 
of a Sub-Judge on aw-Election Petition presented 
under Rules in App. D, to the Madras Local ® 
Boerds Act, if the Judge has acted with material 
irregularity.. or illegality. M VENKATARAMA. 
AYYAR u. HAMID SULTAN, 441 M, L. J. 161; (1923) 
M, W. N. 73; 32 M. L. T. 114; 17 L.*W. 650; (1924) 
A. IR (M) 360 . l 987 
Madras Proprietary Estates’ Village Servicé Act 

(II of 1884), s. <7" (&j— Farmer of melyeram, if 

tenant— Enhancement of rent—Construction of 

document— Contract— linptacd 
and tenant—Landlord aisir butong c.atain pei- 
centage of vent «n disbursing village officers— 

Assigninen. cf intziest to cowledar— Aboi on of- 

disbursements io oficcas—-Lanalord, wiet! ey en»: 

(tilled to benefit. S " 





lerms— Laydlord, custom been set apart and, ear 


A farmer of the landlord's interest is a 
tenant within the meaning of section* 27 (4). 
Madras Proprietary Estates’ Village Service 
Act so as to entitle the landlord to apply, 
to the Collector for an increase of rent. in 
a’ proper case. oa E 

Nallayappa Pian vw. Ambalavan | Pandara 
Sannadhi, 27 M. 465, distingnished. 

A term will be implied in a contract only when ` 
the Court is driven to the conc.usion that the 
parties must necessarily have intended that sti- 
pulation and the Court will endeavour strictly : 
to limit the implication to what is absolutely neces- 
sary to carry out the intention of the parties. 


The Moorcock, (1883) x4 P. D.64: 58 L. J. P, 
73; 60 L. T. 654: 37 W. R. 430; 6 Asp. M. C. 373. 
Hamlyn v. Wood, (1891) 2 Q. B. 488; 60 L. T. Q. B. 
7341935 L. T. 286; 40 W. R. 24, relied on. 

By customi na Zemindari, the raiyat’s share of 
the total produce was fixed at 52 per cent. and 
out of: the remaining 48 per cent. the landlord 
received 3 per cent. for certain charities and 9 
per cent. for the payment to the village officers 
jor their emoluments which the landlord was liable 
to pay. Under a cowie the landlord assigned 
his interest and the cowledar took 36 per cent., 
paid 3 per cent. to the landlord foi charities 
and 9 per cent. to the various village officers for 
their emoluments. Subsequently, the Government 
undertook the payment of the village officers 
and abolished the payment in kind by the land- 
lord while his pershcush was increased. In a 
suit by the landlord against the cowleday for an 
account as.to the 9 per cent. originally ear, 
marked for the village officers: 

Held, per Schwabe, C. J., Coutts-Trotter, J. 
(Sastri, f. dissenting) (1) that what was assigned 
under the cowle was the whole interest of the 
landlord in respect of which he received the 48 
per cent. melvaram; 

(2) that the cowleday undertook only as a per- 
sonalcovenant the duty of discharging the claims 
of the village officers and of indemnifying the land- 
lord against their claims; 

(3) that there was nothing to imply that the 
cowleday was to collect theg percent. on behalf of 
the landlord either as agent or as trustee or that 
if at any time the whole or any part were not 
required for the paymentofthe village officer he 
should account to the landlord for any increased 
amounts ; 


. (4) that the proper remedy of the landlord in 
the present case was to apply before the Collector 
under section 27 (4) of the Madras Proprietary . 
Estates’ Village S rvice Act for increase of rena 
Per Kumaraswami Sastri, J. (dissenting) .—" 
That the landlord having no interest at the date. 
cf the cowle in the 12 per cent. which had by long’ 


charge of specific obligations, well-known . and 
legaiy enforceable against him, the assignment 
under the ecwie could be deemed «to, have been’ 
only of the 36 per cent. and the 12 Dereent was 


: received by the cowdeday as agent for which he was 
e e. ° 


-marked fom the dise e ', 
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concld, e 


bound to account, M TIRUNEELAKANTAM SERVAI 
V. RAJA OF RAMNAR, 15 L. W. 656; 30 on I, T. 
.. 317; 43 M. L.J. 158; (1922) A. I. R. (Mj 263; 46 
M.177 : | 469 
* Madras Regulation (XXV o£ 1802) 504 


Madras Revenue Recovery Act (II of 1864), s. 59— 
—Lintitation Act (I X of 1908), Sch. 1, Ari, 16 
e — Sitit to vecoper water-cess money paid under 
protest to Government— Limitation. 
Neither a demand by Government of water- 

. cess nor a receipt by it of money paid under pro- 
test is a “ proceeding ’’ by wb:.n the person who 
paid it is aggrieved withiu tke meaning of section 
59 of the Madras Revenue kecovery Act. 

_” A '' proceeding ’’ within the meaning of section 
59 of the Madras Revenue Recovery Act must 
refer to such actions of the Government as 

` gre referred toin various parts of the Act, for 
example, seizure of the person or property. 
"S Where there has been no proceeding under the 

. Madras Revenue Recovery Act, the period of 

- limitation fora suitfor recovery of money paid 
under protest would be one year under Art. 

.. 16 of Schedule I to the Limitation Act and not 
six months under section 59 of the Madras Revenue 
Recovery Act. M PawNcHaLPALLI PicHr REDDI 

v. SECRETARY’ OF STATE FOR INDIA 884 


. Madras Survey and Boundaries Act (UN of 1897), 
ss. 19, 19— Order under s. 12— Limitation, com- 
mencement of—Date of order 
— Jurisdiction of Civil Court, 

. "Under section 13 of the Madras Survey and 
Boundaries Act of 1897, the starting point for 
limitation for a suit to set aside an order under 
section r2 of the Act is the date of the order or the 
decision of the Survey Authorities and not the doing 
of an official act, such as the actual demarcation of 
the land by fixing boundary stones by the Survey 
Department. 
 ,Muthivulandi Poosart v. Sethurama Avryar, 50 
Ind. Cas. 43; 42 M. 425; 9L. W., 323; 36 M. L. J. 
356; 25 M. L. T. 293; (1919) M. W. N, 226 (F. BJ). 
explained. ; ; 
* Section 13 of the Madras Survey and Boundaries 
Act is applicable only to persons who are parties to 
the dispute or to the appeal or to whom notice of 
such appeal has been given. 

The question, whethr in a case, the conditions 


or oficial act, ` 


adequate the inquiry may have been and howevet 
wrong the order, unless the party aggrieved brings 
a suit to displace it wi 12 months. M Kre- 
PUSWAMI AIVAR v. VENKATASWAMY NADU, 
31M.I. T. 62; 16 L, W. 99; (1923) A.I. R. 
(M ) 29, w 672 
— s. 20 (8) —" Tenant,” meaning of —Grantee 
of rent-free inam in zemindari, whether included. 
The word “tenant in sectiom 20, ct. (3), -of 
the Madras Survey and Boundaries Ach does 
not‘ include the grantee of a rent-free iva in 
a zemindari. M RAJA OF VENKATAGIRI 7. TATI- 
KOLA Suppran, 16 E. W. 589,9(1921) M. W. N. 
783: 4x M. I. J. 530;30 M.L. T. 52; 45 M. 1; 
(1922) A. LR (ML) 137 e 564 


Malabar Compensation for Ténants’ Improvements 
Act (I of 1900), s. 5— Imjunction restraining 
tenant from making changes in property— Jurisdic- 
tion of Civil Courts. 
Section 5 of the Malabar Compensation for 

Tenants’ Improvements Act of 1900 does not 

oust the jurisdiction of a Civil Court in a suit 

by the landlord for the grant-of a temporary 
jurisdiction restraining the tenant from making 
changes in the . property. M KADAN KOLATHIL 

SAIDALI KUTTI v..CHARAVOOR MATHAMKOTH 

MANAKKAL GODAN, (1922) M. W. N. 3633 16 L. 

W. 238; (1982) A. I. k. (M.) 172 718 


Malabar Law—Mortgage— I vredees ability — Ouus— 
Nerrozhikka Othi Kanom, if zvredeemab!e. — 
The onus of proving that a mortgage is irre- 

deemable is on the person who resists’ rederip- 

tion. i 
A Malabar “ Neerozhikka Othi Kanom "is not 

irredeemable. M RyrU NAMBIAR v. KAPPALEI 

KANARA KURUP, 42 M. L. J. 350; (1922) A. I. R. 

(M.) 185; 16 L. W. 930; (19023; M. W. N. 76. 20 


Minor— Negligence of guardian ad litem— Circum- 
stantial evidence— Finding of fact—Pleadings— 
Particulars— Amendment, n . 





In a case where a minor attacks a previous 
decree against him on the ground of the gross 
negligence of his guardian ad litem, circumstantial 
evidence is as good as any other kind of evidence 
and perhaps better evidence than oral evidence. 

A finding on the question of negligence in sucha 
case is a finding ë fact. 


Where in such a case the @fendant goes to trial 


for the application of section r3 of the Madras gon the facts as stated in the plain and does not 


Survey and Boundaries Act have been established, 
is for the Civil Court to determine which has to 
.decide whether its jurisdiction has been ousted. It 
is not for the Survey Officer to give a final deciston 
upon that question. M SUBRAMANIA MUDALI 1, 
XiggxAKÍHI AMMAL, 16 L. W. 149; 43 M. L. J. 
194; 31 M. L.T. 145; (1922) A. I. R. (M) 392 

481 





* conclusive. e 

An order by a Survey Officer under section, 13 
of the Madras Surveys and Boundaries Act of 
1897 adjudicatithg a piece of land to be the property 


of one of the parties on the ground of enjoyment : 


is conclusive between the parties, however, in- 
e 


— 8. 18 — Finding as t2 possession, whether, 


ask for fuller particulars, and the Court finds tat 
gross negligence of the guardian has been establish- 
ed it is improper and inconsistent with its finding 
to direct in the*judgment that the plaint should be 
amended by giving füller particulars of negligence, 
M VĒERAPPAN SERVAI v. MENNAPPAN, 31 M. L. 
T. 449; (1923) A. I. R. (M) 245 335 
———————, SW againsi— Negligence of guardian 
—Qmission to set up valid defente— Dec ee, 
whether binding on minor— Hindu Law—Minor— 
Guardian—Morigage. by guardian for lending 
money to maternal uncle of minor—Benefit to 
minor. vs AB ' 
, A minor is not bound by a decree passed against 
him if a suit, where his guardian acted wth gross 
LÀ 


7968 : 
; Minor—concid, . 


negligence as by not setting up a valid available 
defence. It must, however, be such negligence 
as leads to the loss of a right which might have been 
successfully asserted if the suit has been defended 
with due care. 

A mortgage of immoveable property by a guatdian 
of a minor for the pårpose of lending money to a 
maternal uncle for a trade that is not ancestral 
is prima facia not a transaction for the benefit 
of the minor. 

If in a suit upon suci, a mortgage against the 
minor, hig guardian suffers a decree to be passed 
ex parte, the later's.conduct in mot defending 
the suit is grossly negligent and the decree is not, 
binding on the minor. M ChHUNDURU PoNNIYVA 
v. RAJAM VIRANNA, 15 L. W. 427; (1922) M. W. 
N. 213345 M. 425; (1922) A. I, R. (ML) 273; 42 
M. L. J 429 868 
“Minor Inamdar'", position of. See MADRAS 

Estates LAND ACT, S. 3 (5) 615 


Mortgage-—2Dívisibility— Test-—Movigagor and mori- 
gagee, rights of—M ortgage-decree—Sale of mort- 
gaged property-——Purchase by — decree-holder— 

. Decree for re~conveyance. 


A mortgage contract is indivisible and it is the 
tight equally of the mortgagor and the mortgagee 
to keep it indivisible. ° 

The general rule is that a morfgagee cannot 
be required at the instance of a purchaser of part 
of the premises to apportion his mortgage-debt 
among the several parts into which the property 
has been divided and to look to each only for its 
proportionate share, unless circumstances have 
happened, the effect of which, in fact or in law, 
is to create a severance of the security. But 
an apportionment will be directed in exceptional 
cases, such as where it is necessary for the benefit 
of one who has taken a part of the property under 
necessity and for the protection of his own interest,or 
where the mortgagee himself has become the owner 

`of a part of the equity of redemption, or where by 
his own conduct, there has been a break up of the 
entire security. The test to be applied in each 
case is, whether there has been a severance o? the 
security at the instance or with the consent of 
the mortgagee, and an apportionment will not be 
fixed upon the mortgagee unless special equitable 
consideratious are established. 
Although, as a general rule, & long asa sale 
"ander a inortgage-Qecree stands, the right to 


redeem is extinguished, where the purchase at, 


the execution®sale is made by the decree-holder 
and not by a stranger, the Court may grant a 
decree for re-conveyance to the mortgagor. 

A mortgage-decree against several mortgagors 
specified the amount payable by each of them 
which was recoverable in the first instance from 
their properties granted by way of mortgage and 
if the mortgage-debt was not satisfied in the 
manner indicated, the balance due was recoverable 
from the mortgaged properties as a wholes Some 
of.the mortgagors brought a suit for partial 
redemption by payment of proportionate shares 
of the mortgage dues and for incidental reliefs, 
During the pendency of the! itigation the mortgaged 
properties were sold in execution® in partial 


e e 
. e 


Se 


INDIAN CASTS, 


Mortgage—coutd, : 


Satisfaction ofthe decree and were purchased by 
the decree-holder: . 
Held, (1) that by the decree the joint Hability cf 
the mortgagors was not entirely transferred into a 
several liability and the plaintiffs wer» not 
entitled to claim partial redemption on the 
terms of the decree; e 
(2) that,the Court could grant a decree,fcr 
re-conveyance to the plaintiffs, such decree to 
cover not merely the mortgage-decree in so 
far as it was still unexecuted but also the mortgaged 
properties which had been purchased by the 
decree-holder in part satisfaction thereof.. (0 
DINANATH MAHISH o NABAKUMAR HAJRA, 35 C. 
L. Js 332 542 


Se Inclusion of non-existent property to 
enable registration in particular office-—Movigage, 
validity of— Transfer of Property Att (IV of 
1882), $. 59. 

If a property has been introduced in a mortgage- 
bond, which has either no existence or does not 
belong to the mortgagor, with a view to secure 
registration of the document in a particular office, 
the registration must be deemed te be futile, with 
the result that there is no enforceable security 
under section 59 of the Transfer of Property Act. 
C KEDARNATH Das v, JYANTA KUMAR SHOME 588 
— Morigagee in possession— Improvements 

—Morigagee whethey entitled to market-value oy 

tnittal cost— Interest. 

In 1884 P. mortgaged by conditional sale three- 
fourths of a house to D, the petiod fixed for fore- 
closure being four years. In 1893 the house was 
burnt down and in 1897 D. acquired the remain- 
ing one-fourth share of the house by purchase 
aud in 1905 re-built the house, The mortgage 
was not foreclosed by proceedings under Reeg- 
lation XVII of 1806. P. brought the present suit 
to redeem the mortgage, and D., while admitting 
P.'s right to redeem, contended that he was en- 
titled to receive the market-value of the building 
as it now stood; that if he was only entitled 
to his actual outlay he was necessarily entitled 
to interest upon the same: 

Held, (1) that the claim advanced by D. could 
only be regarded as one for improvements to which 
he was entitled by an established principle of 
equity. 

Ram Kaur v, Partab Singh, 
£8 P. R. rgrc, dissented from, 

(2) that D was not entitled to the present 
appreciated value of the property, but to. the 
amount which he had expended in constructing 
it; 

(Cl that D. was not entitled to any interest 
on his outlay, as the improvements were made 
for the primary benefit of the mortgagee in pos- 
session, and the interest on the capital expended 
by him was clearly the amount of enjoyment and 
convenience which resulted from the investment 
Pesh Jit SINGH v. GURDIT SINGH I 








51 Ind. Cas. 699; 








. Hon not to redeem tiil payment of fresh advance 
. —Condilion whether legal and enforceable 
against Purchaser from mortgagor— Purgher charges 
what constitutes. 87, 
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Morigagor taking fresh advances. S tipule ii 
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Morigage—contd. * 


Au undertaking by a mortgagor who takes a 
fresh advance that he will not redeem the 
mortgage until he, has re-paid the advance is 
legal and enforceable against himself, but it is 
not.a charge upon the land and it is not enforce- 
able against a purchaser of the land, 

e Where a fresh advance is taken by a mortgagor, 
amd the deed evidencing the transaction describes 
it as a mortgage, and gives the boundaries of 
the property originally mortgaged, the transac- 
tien constitutes a further charge. QO GAYA 
PRASAD v. RACHPAL, 9 O.L. J. 434; 4 U. P. L. R, 
(O) 110; (1923) A.I. R (0) 24 66 


Property morigaged not helonging (o morl- 
gagor—iMorigagee's remedy. 

Where a mortgagor mortgages property which 
does rot belong to bim, such property cannot be 
security for the mortgage-debt, as it belongs to a 
third party and must be considered ns non-existent 
for the purpose of the mortgage. 

Where amortgagor has inserted, in the details ef 
the mortgaged property, a property which does not 
belong to him, the only remedy the inorgengee haz 


Ln d 





against him isa claim to recover damages in an . 


action for deceil. B  "AcHUNATH SADASHIV 
THAKUR v. DADAJI SHAMRAO THAKUR, (1922) 
A. I. R. (B.) 217 < 428 


Redemption suiti—Morigage amount— 
Burden of proof— Admissions—Law applicable, 
"Where in a suit for redemption of a mortgage, 

the plaintiff claims to redeem on payment of a 

certain amount, and the defendant, while admitting 

the mortgage, claims a much larger amount, the 
burden of proving theactual amount of the mort- 

‘gage lieson the plaintiff. 
Ma Lon v. Maung Myo,2 U. B. R. (1892-96) 

359, distinguished, 

It is a well-established principle of law that ifa 
plaintiff wishes to rest his case solely on the admis- 
sion of a defendant with regard toa particular 
transaction, he must accept the admission as to 
that transaction asawhole. It is not open to 
him to pick out such part of the admission as may 
be favourable tohimself and to neglect the rest, 
UB Mc Suwk MYIN t. MA NANG, 4 U. B. R. 
11922) 114: (1923) A. I. R. (E.) 24 91i 
———— Redemption swit—Post diem interesi— 

Charge, creation of. 

When there is no stipulation ina mortgage-dced 
that ante diem interest is to form a charge on the 
mortgaged property, the mortgagee is not entitled 
in a redemption suit, to claim post diem interest, 
by way of damages asa charge upon tbe. property. 
L TurnsrRAMv. KANSHI RAM, (1923) A. I. R. (L.) 
254 986 
— Sale by morigagee of his vighis-—Con- 
sideration, part of, unpaid—Mutation still in 
vendors name—Decree by Revenue Court for 





I um 


Memini 





profits im vendor's favour—-Suit by morigagor , 


oy declaring 
e Valnable. * 
A mortgagee of certain land sold his, rights 
therein but did not deliver possession to the.vendee 
as some of the Purchase-money remained unpaid, 
The nicrtz gor obtained a decree for redemption 
e * 2 
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decree unlawful, whether main. 
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against the vendee. The mortgagee, however, 

who had not caused mutation of names to ba made 

in the revenue papers brought a suit for profits 

of the land and obtained and realised the decree, 
The mortgagor then brouglet a suit for a declara- 

tion that the mortgagee obtained the decree.for 

protits unlawfully and for damages; ; 

Held, that the suit was not maintainableg, as the 
mortgagee not haviug delivered possession to the 
vendee and his name Being borne on the revenge 
registers was entitled to the degree for profits. A 
MAHARIR PRASAD v, BASANT LAL 17 A. L. j]. 1028 

e 444 
o Suit for vedemption—Decrec, execution of 
— Morigugor and morigagee, right of. 


In a suit for redemption both the mortgagor ` 


and mortgagee have a right to execute the decree 
by applying for sale. M SANKARANARAYANA 
PILLAI v. PUTHIVA VETII, THANGAMMA, (1922? 
M. W. N. 391; 41 M. L. 7T. 374; 30.M. L. T. 252: 





45 M. 202; (1922) A. I. R, (M.) 247 : 888 
— Usufructuary morigagee, interest of— 
Property, whether moveable or immoveable— 
Widow of Hindu mortgagee, decree against~— 


Morteagee interest, sale of. 

Thg interest of a usufructuary mortgagee is 
moveable pfoperty, and where such interest 
devolves on a Hindu widow after the death of 
her hushand, it can be entirely sold in execution 
of a del ee against her. B BAI JADI v. PURSHOTAM 
NAROTTAM DAVE, 24 Bom. L. R. 729, (:922) A. I. 
R, (B.) 387 959 
Muhammadan Law--Dower-debi— Widow in posses- 

sion of husband's property— Transfer by widow 

— Transferee's tille to retain possession— Right to 

hold property as security for dower-debt, whether 

heritable and transferable—Sale by widow— 
Vendee's right to retain possession— Heirs of 
widow, also heirs of husband— Extinction of debt 

and security. . 

Where a Muhammadan widow in possession 
of her husband's property “in lieu of dower” 
transfers the security, either with or without the 
dower-debt, the transferee is entitled to retain 
possession of the property until the dower-debt 
is paid, though, where the transfer is without the 
privity of the. persons bound to discharge the 


dower-debt, the transferee takes the security * 


subject to the state of account between the widow 


amd the persons bound to discharge %he dower° 


debt at the date of the transfer, and any payment 
made by these persons to the widow after, but 
without notice of, the transfer must, in the absence 
of collusion, be allowed to these persons as against 
the transferee. 

The right of a widow to hold the property of 
her husbazd as a security for the dower-debt and 
to continue in possession thereof until the dower- 
debt is satished is property and is both heritable 
ahad tranSferable. : 

But a widow has no proprietary title to the prop- 
ertyitself and where she purports to sell the prop- 
erty and not the security only, the sale is utterly 
ineffectual to ,confer any title on the vendee. But 
the vendee, if putin possession, is entitled to retain 

9 
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possession so long as the claim to dower remains 
‘witsatisfied, The widow herself cannot maintain 
ejecitment suit against him if she has received con- 
sideration for the transaction. But the moment 
the dower-debt is Satisfied either by payment 
to the widow or to her heirs, the heirs of the hus- 
band are enjitled to recover possession of the 
propesty from the transferee. The same result 
follows where the heirs, of the widow happen 
to be, the heirs:of her husbamd, for in such an 
event, the right $o receive the dower-debt and the 
liability to pay the dower-debt unite in the 
same persons and there is a consequent extinction 
both of the debt and the security, and, therefore, 
of the right to retain possession of the property 
as a security for the debt. P BIBI MAKBULUNNISSA 
v. BIBI UMATUNNISSA, (1922) (Pat.} 348; (1923) 
A.I. R. (Pat.) 33; 4 F. L, T. 272 ;2' Pat. 84 312 
— — Gift—Condition resiraining alienation, 
validity of. 

Under the Muhammadan Law, where a gift is 
made subject to a condition restraining alienation 
“the condition is invalid and the donee takes an 
_ absolute estate. A BABU Lar v. GHANSHAM DAS, 
(1922) A. LE A.) 205 ; 20 À. L. J. 466; 44 F 


; .633 Ka ` e. 
| m Equity of redemption. « 
According to the Muhammadan Law, a gift 
“of the equity of redemption is invalid and the 
donee acquires no title under it. L SHARIF HUSSAIN 
o RUKAN DIN, (1922) A I R.(L.) 40— 498 
——— — —— Xieba-bil-ewaz, nature of— Intention 
of donorv—Pleadings—Document described in 
plaint both as Heba-bil-ewaz and Heba— 
: Document, invalid as Heba-bil-ewaz— Court, 
competency of, to consider its validity as Heba. 

A heba-bil-ewaz is a transaction made up of 
mutual or reciprocal gifts between two persons, 
‘each of whom is alternately the donor of one 

| gift and the donee of the other. 

Rahim Bakhsh v. Muhammad Hasan, 131 A.1: 
A. W. N. 1888) 266; 13 Ind Jur. x52; 6 Ind, 

"Dec. Ge $.) 429 (P. C.), relied on. 
|: A document which fails as a heba-bil-ewaz 
can take effect as a keba, if it satisfies the con- 
ditions of a deed of gift. 

Where in a plaintin one part a document is 
referred to as a heba-bil-ewaz, and in another part 
as a keba, itis open to the Court to consider, if 
the document is not valid as a heba-bil-ewaz, 

* whether it can be treated as a simple gift, having 

regard to the intention of the donor. 6 Srray- 

. UDDIN HALDAR V. ISAB HALDAR, 25 C. W. N, 833: 

49 C. 16x: (1922) A. I. R. (C.) 458 203 

— Mosque, public— Question of faci. —Mihrab 
and Mimbar, existence of —Presumption. 

The question whether a particular building is a 
public mosque or not is a question of fact, and while 
the existence of a mihrab and mimbar may be 
evidence to be considered along with other things 

* in deciding that question of fact, it is not possible 
tolay down as a matter of law that a Court is bound 
toaccept the existepce of such structures as prac- 
tically conclusive préof of the fact that the build. 

“ing is a mosque, by which is fheant a public 

‘enosque. B HASANSAB y. MOHIDINSAB (1923) A. 
"I. Re (Bs) 42 ° 850 
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Suecession--Bombay Halai Memon— 
Muhammadan | Will —Execulor's powey to sell 
without obtaining  Pobate— Heivs, consent of, 
whether necessary. 

Succession tothe estate of a Bombay ‘Halai 
ene isgoverned by the Sunni Muhammadap 

aw. . 

Mahomed Haji Abu v. Khatuali, 51 Ind." Cas. 
star 21 Bom. LR 85 at p. 87; 43 B. 647, followed. 

An executor derives his title from the Will and 
not from the Probate. ; 

Where there is no restriction in the Will, the 
executors ofa Muhammadan Will can validly sell 
and convey their testator's immoveable property 
without first taking outa Probate or elseobtain- 
ing the consent of all the heirs. : 

Shaik Mossa v. Shaik Essa, 8 B.241; 8 Ind. 
Jur. 571; 4 Ind. Dec. (N. S.) 534, followed. 

Kurrutulain Bahadur v. — Nuzbai-ud-dowla 
Abbas Hossein Khan,32 I. A. 244; 7 Bom. L. 
R. 876; 9C. W. N. 958; x C. L. 1. 594; 33 
C. x16;15 M. L. J. 3365;2 A. L. J. 758; 8 Sar, 
P. C T.839 (P. C), distirguished. 

Even where the Probate is granted, the exe- 


‘cutors can sell without the consent of heirs and the 


purchaser will get a good title. If the heirs have 
any  grievance, their remedy is against the 
executors and not against the purchaser. B 
MAHOMED YUSUP o HARGOVANDAS JIVAN, 24 
Bom. L. R. 753; (1922) A. I. R.(B.) 3923 47 
B, 231 268 





————— Co:heirs— Partial partition— 
- Hindu Law. 
The prohibition against partial partition among 
Muhammadan co-heirs cannot be extended beyond 
this, that it is undesirable to allow such partition 
if it causes inconvenience to the co-heir defendents 
or is likely to lead to a multiplicity of suits and to 
endless litigation. . 

In the case of succession among Muhamimadans 
the co-heirs are only tenants-in-common and the 
prohibition against partial partition among them 
can at best be placed on the same footirg as in 
the case of property of Hindus not forming a joint 
family. Ves Yi 

Obiier.—According to Hindu Law a suit for 
partial partition of joint family property is nct 
maintainable, if the members of the family object, " 
The objection canbe raised only by the members 
ofthefamily and not by strangers and may be 
waived by them at any stage. ~ 

li the property is not joint family property and 
the parties are not co-parceners but only co-owners 
or tenants-in-common, the rule is not so rigid, 
and partial partition may be allowed if there is 
not much inconvenience to the other sharers and 
if the plaintiff wil otherwise be feft withbut a 
remedy. M KORUMBAEKATPAREUM.VENGALASHExI 
MOIDEEN Kurt v  THUNIVILANDIVAL MARIA- 


BC 


.* 

——— — Waki-—Mutwa.li, succession to office of— 
Arbiiralion or compromise, decision Ly, validity of. 
The ‘question of succession “tos the office of a 

mulwalli is not of a private nature*which can Le. 

settled by arbitration or compromise ; it is a matter 
which should*be decided by the rules of Muham- 
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madan Law. According to thatlaw, if no rules of 
successiqn to the lowhat are made by the creator 
of the'endowment the fight of appointing a mutwallt 
vests first in the founder, after his death in the 
executor and in the case of failure of the above two 
di the Qazi or the officer of the Civil Court. 
A Raza ALI v. MOAZZAM ATI, (1923) ATI R. (A.) 
OCH . 836 

Negotiable Instruments Act (XXVI of 1881), ss. 

980, 51-—— Negotiation by several joint endorsees— 

Negotiation in blank—Signature made at different 

times, effect of. 

Section 50 of the Negotiable Instruments Act 
requires that the restriction or exclusion of the 
right of further endorsement must be by express 
words. 

Section 51 of the Negotiable Instruments Act 
does not require that the endorsements should be 
at one and the same time. Its effect is merely 
to pervent some only of two or more endorsees 
negotiating the note and its requirements are 
satisfed if the endorsement is by all the payees 
Or endorsees, 

Where one of three joint endorsees endorsed a note 
in blank and gave it to the other two endorsees 
in order to enable them to add their signatures 
and then raise money and they accordingly 
afixed their signatures beneath the first endor- 
see’s signature and negotiated the note: 

Held, that there had been only one negotiation 
by the endorsees, though the signatures were 
placed at different times and the provisions of 
section 51 of the Negotiable Instrument Acts 
had got been contravened. M ANNAMALAI CHETTY 
v. MUTHIAH CHETTY, (1922) M. W. N. 263; (1922) 
A. LR (M,) 210 590 


—— —— 8, §7—-Pro-note in favour of executor— 
Discharge of executor— Legatee, whether can sue 
on pro-nole without endorsement. 

Tiven after the executor under a Will is discharged, 
a legatee cannot be regarded as representing the 
estate of the deceased nor can he be considered as 
the agent of the executor and he is not,therefore, 
entitled to stte upon a pro-note executed in favour 
of the executor without an endorsement of the 
note in his own fayour. 

Sewcar Lodd Govinda Doos v. Lepali Muneppa 
Naidu, 31 M. 531; 1 M. L, T. 341, Ramanadhan 
Cheity v. Katha Velan, 42 Ind, Cas. 934: 41 M. 353; 
33 M. Bb. J. 627; 6 L. W. 753; (1917) M. W N. t43; 
22 M. L. T. 458, Catherwood v. Chabaud, (1823) 
IB &C1:1509;2D& R 271; 11. J K. B. (o.s.) 
66; 107 E. R. 56 ; 25 R. R. 330, distinguished. 

The Negotiable Instruments Act only deals 
with transfer by negotiation, £.e., according to Law 
Merchaut. I? does not affect the rules of law 
regulating the devolution of bills or notes by acts of 
law or their transfer as choses in action or chattels, 

In a case where the procedure provided by the 
Negotiable Instruments Act Has not been followed 
and there is nothing which operates as a transfer 
either under or outside the Transfer of Property 
Act, no “title pasfes by, mere delivery, M 
KUPPUSAMI PIÉLAI v. NARAYANASAMI AIVAR, 44 
M. L. J. 510, 32 M, ko T. 392, (1923) M. W, N, 532: 


ry In W. 676 . 670 


———— 8. 76 (d, applitation of—-Hundi, suit 
based on—.Presenimeni for baymeni and notice 
of dishonowr, proof of— Presentment, proof of, 
when unnecessary. 

. In order that a suit based ona hundi may succeed, 


there must ordinarily. be both presentment for ' 
payment and notice of dishonour* But where: 


a plaintiff is unable to prove presentmeht for 
payment, he is nevertheless entitled to show, if 
he can, that the case is one in which n8 present- 
ment was necessary underse@tion 76 of the 
Negotiable Instruments Act. 

Section 76 (d) oi the Negotiable Instruments 
Act applies where the drawer has no funds 
with the drawee at the time the bill 
being drawn, or ina case where the drawer has no 
reasonable expectation that the drawee accept fo. 
his accommodation. A GENDA LAL v. BAL KISHAN, 
(1922) A, I, R. (A.) 422 596 


Oceupaney holding, 


is 


non-tvansferable—Morigage, ` 


validity of— Landlord purchasing rights of mort- . 
gagor-—Movigage, enforcement of, against landlord. ` 


A mortgage of a non-transferable holding is not 
invalid and does not confer any right on the land- 
lord to have such mortgage declared invalid, or 
not binding qn the mortgagors. 


where the landlord has acquired the right, title 


Consequently, ` 


and interest of the mortgagors in the holding, the ` 


mortgagee is entitled to enforce his mortgage against 
the mortgaged property in the hands of the land- 
lord. C SAJEDAR RAHAMAN y. RAKHAL, CHANDRA 
Roy i 71 


Orissa Tenancy Act (B. & O.II of 1918), s. 286, 


applicability of— Under-tenant. 

Section 236 of the Orissa Tenancy Act includes 
the case of an under-tenant. Pat, KANDURI SAHUv. 
RAJUN SARU, (1922) A. I. R. (Pat.) 416; r Pat. 
161 9896 
Oudh Civil Digest, para. 272 (xi)-— Lega! Practis 

tiones's fee. 

Where a legal practitioner files his vakalat- 
nama before the date fixed for hearing but is unable 
to appear and conduct the case and the case is 


conducted by some other legal practitioner, the . 


full fee should be taxed. O RAGHU INDRA PARTAP 
Oy, v. ABU JAFAR, 25 O. C. 279; (1523) A. LR. 
(O ) 55 99 
Oudh Laws Act (XVIII of 1896,5,9 (1), (9)— 

‘‘Co-sharer,” meaning of—Gifts in Omdh —Pre- 

emption-—Muhammadan Law. 

Under the Oudh Laws Act mere relationship 
does not c eate the right of pre-emption, as it 
does in certain onse» of custom. Relationship 
under that Act is a gound of preference only, 
provided $ e relationship satisfies, the sine qua 
non of own rship in prope ty. 


The word ''co-sharer" in clauses (x) and (2) of , 


section 9 of the Oudh Laws Act denotes a person 
*possessing* interests in immoveable property; a 
person isa co-sharer whether the property in 
virtue of the ownership of which he is a co. 
sharer is acquired in one wayeor another, and a 
person who proposes to sell property is com- 
petent to sell fhe same, no matter how he az- 
quired the ownership e of 


it. When the property’, 


the ownership ofwhich confers on a person the 3 


e e 


2052" 
Oudh Laws Act—concle. 


capacity of có-sharer is fransferred, the transferee 
acquires the status of co-sharer, subject always to 
allthe ob'igations or liabilities with which the 
property is burdened, 

Under the Muhammadan Law relating to pre- 
emption in Oudh a gift is free from pre-emption 
while a sale is$ubject to it, O SADIO HUSAIN v. 
MowaMMap Karim, o O. L. J. 456; 25 O. C. 
319; (1922) A. I. R. (O.) 289 53 


Oudh Rent Act (KXII of 1888), ss. 61, 145— 
Decree for arrears of vent— Application under 
5.0 6r—Exiension of limitatzon. 


An application under section 6r of the Oudh 
Rent Act cannot extend the period of limitation 
provided for the execution of a decree for arrears 
of rent by section 145 of the Act. O KHUSHAL 
SINGH v, CHANDRAPAL SINGH, 25 O. C. 235; (1923) 
A. I. R, (O.) 42 966 


Partition Act (IV of 1893), ss. 2, 9 687 


Partition suit— Joint  decree—-Limitation Act 
(IX of 1908), Sch. I, Art. 182, Exp. x, appli- 
cabiliiy of. 

In partition suits, the decree is passed jointly in 
favour of the sharers. $ 

A decree for partition which awards to the 
plaintiff a specified portion of family lands and 
profits therefrom, and also his costs, is a decree 
jointly in favour of the sharers with reference to 

Explanation I of Art. 182 of the Limitation Act, 

M VASUDEVA MUTHU SHASTRY v. VITTAI, SHASTRY, 

16 I. W.292; (1922) M. W. N. 518 ; 43 M. L. J. 

379 ; 31 M. L. T. 311; (1922) A. I. R. (M.) 456 298 


—— —-— Order for partition of property in 
suit and a sale of an allotment obtained after 
partition, if competent-——Partition Act (IV of 
1893), ss. 2, 9— Parties— Preliminary partition 
decree— Allotment of share to group consisting of 
Hindu mother and sons— Appeal—Omission to 
serve notice of appeal on mother, effect of. 


Where in a suit for partition there are two parcels 
of property, one capable of division but the other 
incapable of division, the Court is competent to 
direct a partition of the one parcel and asaleof the 
other. But an order for partitgon of the property 


* in suit and a sale of one of the allotments obtained 


after partition is fot authorised by section 2 or 
eby section @ of the Partition Act. e 

The preliminary decree in a suit for partition 
provided for allotment of one share to be made to 
a group of four defendants consisting of three 
sons and their mother. Ine appeal against 
the final decree it was contended that the appeal 
had become incgmpetent inasmuch as the notice 
of appeal had not been served upon one of the par- 
ties, namely the mother in the group: 

Held, that as the mother had not a present 
juterest in the property and as it was only in the 
event of a partition amongst her sons (which was 
not within the scope of the suit as found) that she 
would become entitled] 
tenance, her absence did not stand in the way 
of the consideration of the appeal. CG Janu Narn 
té. HARAN CHANDRA, 36 C, Ij, P. 217; (1923) A.L R. 
{C.) 221 ii 687 


e Se 
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to a share in lieu of main.” 


e 
" — froz2 


Partnership—Dissolutlon—Patent vights—Duty of 

Court—Death of pariner, effect of. 

Where the questiom of ownership in a patent 
arises in a dispute in the winding-up of a eartner- 
ship, theCourt, which is bound to determine and 
to determine fnally and to dispose of questions 
relating to the partnership, cannot shirk its duty 
in deciding,how the partners intended the patente: 
rights to be dealt with, merely because speeial 
powers have been given to litigants to apply to an- 
other Court. The Special Court, under the, Patent. 
Act, is bound, in deciding any matter in relation 
to a patent in accordance with the sections of the 
Patent Act, to decide the controversy with reference 
to what has been established by the findings of the 
Court in the dissolution of the partnership which. 
would be binding upon the parties in any contro- 
versy under the Patent Act. 

Although death terminates a partnership, there 
is nothing to prevent the parties from agreeing to. 
carry on beyond the date automatically fixed 
by the operation of law. A JAWALA PRASAD v. 
RAGHUBIR PRASAD, (1923) A. LR. (A) 17 833 


Pleadings— Appeal, ` second— Question of law 
requiring further evidence, raising of — Burden of 
jroof— Entire evidence before Court-— Question im- 
material, 

A. point oi law which cannot be decided withont 
further evidence may not pe raised in second appeal. 

Gandappa v. Girimallappa, 19 B. 331 ; 10 Ind. 
Dec. (N. S.) 224, relied on. 

Where evidence is producod by both the parties 
on an issue, the incidence of the onus becomes an 
academic question which does not affect the con- 
clusion. B DoppavA KONU PARAHYAY, Y ELLAWA 
KONU VALLAPPA NINNI, (1922) A, I. R. (B.) 
233 417 . 

Finding of fact based on wrong view of law 

—Second appeal. , 

A High Court, in second appeal, is competent 
to interfere with the decision of the lower Appel- 
late Court on a question of fact where the latter 
approached:the evidence in a way to which excep- 
tion may properly be taken iu point otlaw. © ALI 
MOHAMMED V. SHEIKH KATU, 36 C. L. J. 280 
(1923) A. I. R. (C.) 20 Í 268 
— —W4ll attacked by reverstoner—— Issyes, 

determination of— Appellate Court— Credibility 

of witnesses. f . e 

Where a person alleging himself to be the nearest 
agnate of a deceased person and as such entitled in 
reversion to succeed to the estate of the deceased, 
seeks a declaration that a so-called Will alleged 
to have been executed by the deceased was not 
executed in fact, the first issue to be 
decided is whether he has any title to raise the 
question, because unless he has such title, that 
is to say, unless he proves his relationship, he has 
no right to be heard, whether there is a Will 
or not. : , . 

When the question is whether a witness 15 Speak- 
ing the truth or not, light is thrown upon it by he, 
demeanour of that witnessin the box, by the manner 
in which he answers questions and by how he seems 
to be affected by the questiofisethat are put to 
him, and so on. No doubt, there the Trial Judge 
has an advagtage which qannot possibly be shared 
by any Appellate Court, “But when the views 
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Pleadings—concld, s . Presidency Small Cause Courts Act (XV of 1882),. 
I e E ss. 88, 02— Court closed for vacation— Notifica" 
upon credibility are founded upon argumentative tion appointing days for presentation of plaintse 
inferences from facts which are not disputed, then and applications, legality and effect of—~Limilas 
. the Court of Appeal is really iu just as good a tion, operation of. , i 
situation as the Judge of first instance. PO When a Court is adjourned for the vagation 


S TANKARAREDDI v®MAHALAKSHMAMA, at M. I. T. but the Notification states that the Court will be 
3:7: (922) A. I. R. (P. C./ 315; 12 L W. 1 ;27 C. open on certain days for reception of plaints, peti- 
W.N. 414 . 949  tionsandother papers, thaCourt cannot be regarded 


Practice — Appeal, delay in filing—Delay excused 25 closed on those dates when it is open for the 
*.by nicis e EE GES can Purpose; and plaints and petitions not presented 
be taken at hearing. l in Court on the days when tke office is, open for 
. Where the delay in presenting an appeal is i e them during vacation become time- 
excused by the Admission Court by au order barrêd after the expiry of the period of limitation 
ex parle, the respondent, if he wishes to object 2PProptiate for such suits and petitions and a 
to the order, must doso by motion at the earliest Plaintiff or petitioner cannot claim in such a case, . 
opportunity after he becomes aware of theorder tO exclude the whole of the period of the vacation 
ani cannot take a preliminary objection on the Ii! computing the period of limitation prescribed | 


point at the hearing of the appeal after ail che FOT a Suit or ap p ue 
ervenses of the hearing hive been incurred M Pavatkeesam v. Bapanna, 13M. 44 ; 4 1nd. Dec, 


MJRU:APPA NAICKER 2. THAYAMMAL, 16 L. W. (N:S) 1023, Receiver of N. aud M. Estates v. 
662; (1922) M. W. N. 227; 31 M. L, T. 4 6; nos Wraparazu, 29 Ind. Cas. 449; 38 M. ays, relied, 


on, 
bul a A 827 Venkata Ramania v. Khevode Mull, 3 Iud. 


Pre-emption — Preemption, partial, wh-thev alowed. Cas, 401: 10 C. L. J. rx8, Ravaneswuy Prasad . 
It ıs the duty of a pre-emptor to claim pre- Sings v. Baij Nath Ram Goenka, 3 Ind, ‘Cas, 
emption in respect of the whole of that part of or ro C. L. J, 1:0 and. Ranchorvas v. Pesionji, 
the property sold as to which he has a right, g Bom. L. R. 132 », distinguished. dii 
otherwise the entire claim will fail. f the vendee Where a Notification published under section: 
includes properties, in which the plaint ff has no g2eof the Presidency Small Cause Courts 
right to pre-empt, the pre-emptor is entitled to Act stated that plaints, execution applications 
exclude them. A MoHINDRA MAN SINGH o and other papers would be received only on the 
MAAARAJ SINGA, 1.0 A. fj, J. 8.0, (192.) A. I. R. days when the Vacation J udge sat: 
(A ) 48; 45 A. 72 182 Held, that the words “ other papers " were very 
— ——— Right, nature of — Pre-emptor, property of, wide and included applications for re-trial under ; 


transfer of, by inheritance — Heir, right of, to section 38 of the Act. 

pre-empt —Gift to heir, effect of—Transfer to A Notification such as the above by which certain ` 

stranger. days during the summer vacation are appointed : 

The right of pre-emption runs with the land, for presentation of plaints and appucations is not. 
and is an incident to the ownership of one land, illegal and does not contravene the provisioni 
anl a burden on the ownership of another laid. of section 92 of the Act. sS 


It is a personal right in the sense that it is an , JP EET ` 
interest aan solely against determinate ae aed oa) if ge Ayyar, 5 Mi 
individuals and not ag inst the world at large ie. Hm i SS es. | Pa li y E . B.) aud Komurs 
which is the characteristic of a real right; the Abbalasuwim v. Fa. Narayanaswamy, 4y Ind, 
d S : : : Cas.024 36 M. L. J. 6., followed. M Barats 
right ie not a personal right in the sense that it INDIA ST#AM NAVIGATION C S SH 
is mn attribute of the status of the pre emptor. rr E ue 0. V. SHARAFALLY, 
A. fundamental principle of the right is, that it is Kc se J. 100,17. W. 765; (1923) A. I, R. 
, based on the inconvenience to co-sharers arising © ) 435 888 
from the introduction of a stranger into the co- Presidency Towns Insolvency Act (IH of 1909), 


parcenary. The right ttaches to the ownership s, 3d—' ' Any gcredilur who has proved hts deit "3 
of the property in virtue of which a claimaut is meaning of - Creattor when entitled to apply 
a co-sharer, and in every case of pre-emption unasv section. e ; 


wüder the Oudh Laws Act the right only arises, ! n e 

i The words “any creditor who fhas proved. hig 

arouse queue EE debt, '’ in section 36 of the Ee 
A transfer by inheritance of the pre-emptor's  [rnsoivency act, mean not merely a creditor who 
property subsequent to tie sale to be pre-empted, nas lodged proof of his debt put a creditor whose 
traa.fers to the neir the rigat of pre-emption, proof bas peen admitted by tha Official Assigueé 
buta transfer of the pre-emptor’s property by ander the provisions contained ia section 25 of 
Sale to å stranger, subsequent to the sale to be tne "Second Schedule to the Act. No creditor is 
p e-emptel, does not trausfer the rigat of pre- entitled to apply under section 36 unless nis proof 
empt.on to the vendee. bas actually been SE Ge by the Official Assignee 

i r em: i > . and ethe mere tat that nis name was included in 

: E E Marea ra us pares po gol the Schedule filed by the insolvent and that so 
WEE e by iuheritance. O SADIQ H JSAIN a far his daim has not Leen challenged, does not. 
4 S ' " ` assist hin if his debt has not been admitted by 


HAMS d 900. L. T. 456; 25 O. C. : e 
EE ees O2 d Lal. 45 2 3 53 the Official Assignee so tifat he becomes a creditos 
x. t t + : D = z b : | e : 4 
` e š ‘ e x e 
4 
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Presidency Towns Insolvency Act—concld. 

Sho has proved his debts within the meaning of 


section 35 of the Act. © ABDUL, SAMAD, In re, 
26 C. W. N. 744: (1925) A. I. R. (C) 395 468 


=m 8. 49— Government of India Act (g & 10 
-Geo. . V, C. xoo) s. 20 (1)— Crown debt— 
. Priority over ordinary*debt— Industrial under- 
“taking for education of people, whether outside 
“province of Government —' Crown", meaning 
' of —'' Pyerogative ", what is. 


.It is not outside the statntory powers of the 
Govérumegt €f India to conduct an industrial 
undertaking, like a Sap Factory, by way of educa- 
tion and demonstration. : 

A debt that is due from an insolvent to such a 
Government industrial undertaking as the above is 
a Crown debt within the meaning of section 49 of 
the Presidency Towns Insolvency Act and is 
eütitled to ‘priority over the claims of all other 
creditors, l 


Under the CommonLaw, where the Crown enters 
into competition with other creditors, in the case 
of debts of the same degree, the right of the Crown 
prevails. Where Statute Law intervenes, unless 
the Crown is specially mentioned therein, it is 
not.bound by it. 

‘The Government of India cannot engage in trade 
by virtue of any power inherited fron» the East 
India: Company : but tae vonduct of an industrial 
undertaking is within the purview of the rr Govern- 
ment of-lndia’’ and is justified by the provisions 
of section 20.(r) of the Government of India Act. 

Quaere.—-Whethex the Government of India is 
entitled to trade in this country by virtue of the 
Royal prerogative. e 

“The word “ Crown ” as used by English constitu- 


, tional law$yêts has a double meaning,the Sovereign 


ii person, and also the King, Lords and Commons, 
and in the latter sense the Crown cannot trade 
without statutory authority. - 

i: Obiien he prerogative of the Crown is the 
discretionary power vested in the executive for 
which it does not need a parliamentary vote or 
Statutory authority. M SUBRAMANYA CHEYTY E 
Co., In ine malter of, 30 M. I, T. 246; 45 M. 156; 
X6.1,. W. 46; (1922) A. I. R. (M.) 243 764 


y = 98.55, 56, application wnder— Creditor, 
~ when entitled to mare applicattone 

wén application under-sections 55 and 56 of the 
Presidency Towns InsSlvency Act should be made 
by. the OfficiahAssignee in whom the property 
of the insolvent is vested and not by a creditor. 
If the Official Assignee, when asked to take action, 
tefuses it may be that with the leave of the Court 
& creditor may, make such an application. Q 
SURAJMAL MUNGLECHAND, In re, 26 C. W. N. 
863° h e 463 
Principal and agent— Agent acting under general 
> dystructions—Bona fide act—Principal, whether 
bound, . e 

1, “Where a principal gives an order to an agent in 
guch uncertain terms as to be susceptible of differ- 
ant. meanings and the ag.nt bona fide adopts one 
óf them and acts upon if, it is not competent to 
ghe principal to repudiate the act ¿s uneuthorised. 
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Principal and Agent—concld, | 


Defendants authorised their agent to rent pre- 


mises for the opening of a branch of their busi- ` 


ness. The agent obtained a lease for three pe 
of suitable premises at a  fawourable rent. ‘It 
was found that in so doing the agent acted 
bona fide and without fraud or,collusion : f 
Held, that defendants were bound by the terms 
of the lease. M SEETHALAKSHMI AMMAL VU 
CO-OPERATIVE DISTRIBUTIVE focrEty DID., 
MAYAVARAM, 15 L. W 205 ' 86 


Prize  Court— Vessel, condemnation — of—Otwncre 
naturalized | neutral— Domicil, commercial, in 
enemy country— Intention to change. domicil— 
Burden of proof. 


A steamship, belonging to S, a Greek naturalised 
as à Persian subject, having his commercial domicil 
in Constantinople, was captured at Bombay, after 
the outbreak of War with Turkey. S claimed 
the ship together with damages. S had removed 
his wife and children outside Turkey, but his ships 
were in the service of the Turkish Government 
and his undertakings continued as before in 
Constantinople where he intended to go back as 
soon as possible. The Prize Court at Bombay 
condemned the vessel on the ground that at the 
date of the capture and continuously thereafter 
the commercial domicil of S was Turkish. S 
appealed to the Privy Council : 

Held, that the condemnation of the vessel should 
stand, as S had not discharged thé burden of proof 
which lay upon him of showing that his domicil 
had heen altered or that be had formed an intention 
or taken any steps which hadthe effect of divesting 
Him of his commercial domicil in an enemy country. 
P. C. KARA DENIZ, Inre, 46 B. 857; (1922) A. I. 
R. (P. C.) 371; 25 Bom. L. R. 176 3 


Probate and Administration Act (V of 1881), sg 90 

—Executor's power of disposition." Gi 
~ In the case of testate succession to the estate of 
a Muhammadan, until the shares of heirs are ascere 
tained, the executor is prima facie entitled to 
exercise his wide powers of disposition under sec 
tion oo of the Probate and Administration Act, 
B MAHOMED YUSUF v. HARGOVANDAS JIVAN, 
24 Bom, L. R 753; (1922) A. I. R. (B.) 392; 47 
B. 231 268 


s. 98— Period for filing inventory or 
accounts unexplred— Administration suit, com- 
` petency of—Gift— Repugnant condition, 


Under the law, an executor has to file du 
inventory within six months and accounts within 
one year from the grant of the Probate, and 
a suit for administration cannot.be instituted before 
the expiry of either of these periods, unless there 
is some good ground for so doing. 

A provision in a Will that the divisioh of the 
testator’s property is not to be made until certain 
events happen, such as the marriage of the testator's 
«daughter and the actual earning of the livelihocd 


156 . 


by the sons, is ineffective on the grounde of un-® © e 


certainty and répugnancy to the gift made, as 
these events might either not take place at all 
or be indefinitely postponed. "OG J? N. GHOSE v, 
B, B. DASI, (1922) A. I. R. (C.) 302 j 638 


e . 
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Probate and Administration Aot—coneld, : 


——— Dap, W--Letters of Administration- 

Claim by survivorship. 

Letéers of Administration cannot be granted 
to a person on thé allegation that the deceased 
was joint with him and that he is entitled to take 
the estate by survivorship. Pat KALI KUMAR v, 
MUNABATI KUMARI, (1922) Pat.240; (1923) A. I. 
R, (Pat.) 96 S 155 


Promissory-note— Amount stated at top, effect of. 
Where in a document purporting to be an On 
emand Promissory-note, the amount of the 

loan is not entered in the body of the document 

but is stated in figures in the right hand top 
corner thereof, the document is a promissory- 
note. LB Maunc Po YE v. YE CHEIN HONG, 

II L. B. R. 439, (1923) A. LR (R.} 97 993 


Provincial Insolvency Act III of 1907), s. 16— 
Transfer of Property dct (I V of 1882), ss. 52, 
55 (4) (b)— Unpaid vendor's lien, nature of-— 
Insolvency— Decree. after. adjudication— Receiver 
not made party—-Lis pendens, doctrine of, ap- 
plicability of, to Receiver. 

A Receiver in insolvency is not affected by the 
doctrine of lis pendens and a party seeking to bind 
him by the result of the suit must apply to have 
him joined as a party to the suit. 

Puninthavelu Mudalias v. Bhashywun Ayyanger, 
25 M. 405; 12 M. L. J. 282, followed. 

In respect of properties belonging to an insolvent 
which are subject to a mortgage or charge what 
vests in the Official Receiver, upon an adjudication 
of insolvency and the making of a vesting order is 
the insolvent's equity of redemption which at the 
time constitutes ‘‘ the whole of the property of the 
insolvent” in such items. ` 

An unpaid vendor has only an equitable right 
under section 55 (4) (b) of the Transfer of Property 
Act to recover the purchase-mnoney from the prop- 
erty that he has sold, and he does not obtain the 
status of a secured creditor of the vendee until hts 
right is declared by a decree of Court. 

A decree for sale obtained by an unpaid vendor 
against his insolvent vendee subsequent to the 
order of adjudication, without making the Re- 
ceiver a party to the suit, is a nullity, so is the sale 
“under the decree and a purchaser at such a sale 
acquires no titleagainst the Receiver or his Assignee, 
M MUKSHAGUNAM SUBRAMANIA AIVAR o S. V. 
RAMAKRISHNA AIYAR, I6 L. W. 42; (1922) A. I. R. 
(M.) 335; 42 M, L. J. 426 D 357 
— ss. 16 (2), 47— Civil Procedure Code 

(Act V of 1908), ss. 60 (1) (tii), 99, IOB- 

Insolvency proceedings—Recewer, whether neces- 
" sary party—Order made al instance of creditor, 

legality of— Appeal— Receiver not made party, 

effect of— Application for allotment of salary of 

* insolveni— Rule applicable, ` 
The principle of section 16 (2) of the Provincial 

Insolvency Act should be invariably observed 

insolvency proceedings and the Offiaial, 

Receiver*or Receiver appointed by Court should 

have carriage of them not merely in the lower 

Court but also in appeal. An order made at the 

instance qf à creditor should not, however, be 

set aside, on the ground that it was not’ made at 
she instance of the, Receiver, when it appears 
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Provincial Insolvency Act—coucld, ^ — --- ~~ 
e. 
that the Receiver was a party to the proceedings 
and acquiesced in the order and no prejudice was 
caused to the Receiver or to the credjtors. 
Where an appeal is preferred by a creditor and 
not by the Receiver and there is no likelihood, 
of any prejudice resulting to the Receiver or fo the 
creditors, the Appellate Court may, in a proper 
case, interfere with the order of the lower Court, 
without joining the Receiver as a party to the 
appeal, . : 
In an application under section 18 (2) of the 
Provincial Insolvency Act, $ allot the salary 
of an insolvent for the benefit of creditors 
the provision contained in section 60 (1) (i14) of the 
Civil Procedure Code should be kept in view. 
M NARASIMAM v, HANUMANTHA Rao, (1922) M, 
W. N. 717; (1922) A. I. R. (M) 439 - 75 


8. 22— Application for declaration of. title 
to property advertised for sale as insoluent’s—~ 
Application beyond time—Subsequent suit for 
declaration, maintainability of. 

In order to debar a person from suing fora 
declaration of his title to property ‘which is 
advertised for sale by the Receiver of-an insol- 
vent’s estate as the property of the insolvent; 
it is necessary to establish that he has in: effect 
pufsued a remedy under section 22 of. the 
Provincial* Insolvency Act. The fact that he 
made an application purporting to be one under 
that section after the expiry of the period: of 
limitation prescribed by the section, would not 
amount to pursuing a remedy thereunder. 
A KUNDAN LAL v. KHEM CHAND, 44 A, 620; 
(:922) A. I. R. (A) 407, ` g 


s. 86, interpretation of— Voidable trans: 
fer, avoidance of— Jurisdiction of Insolvetecy 
Court, i 


A transfer of property falling under section 
36 of the Provincial Insolvency Act remains valid 
unless and until set aside at theinstance of the 
Official Receiver and the only Court having 
jurisdiction to annul a transfer so voidable is 
the Court of Insolvency. . Mv 

Mariappa Pillai v. Raman Chettiar, 52 1nd, 
Cas. 519; 42 M. 322; 10 L. W. 59, relied on, er 

The expression ''be void against the Receiver 
and may be annulled by the Court," occurring in. 
section 36 of the Provincial Insolvency Act musf 
be read together and imterpreted, to meĝy 
“ may be annulled by the Court at the instanceof 
the Receiver, as void against him.” . O SHARF® Ô Zm 
ZAMAN v. HENRY STANYON, 25 O.C. 291; (1923) 
A. I. R. (O.) 80 ..7:288 


Provincial Smdll Cause Courts Aot (IX of 1887), 
ss. 15, 28—Suit sor damages for breach "o 
covenant for tille— Court of Small Causes, jurisdic- 
tion of — Power under s. 23, when exercisalle-— 
Improper exercise of power— Revision. me 
A guit for damages for breach of covenant for 

title is cognizable by a Court of Small Causes. ` 
Where a Small Cause Court holds that it has 

no jurisdiction over a suit, it has no power to' acf 
under section 23 of the*Provincial Small Cause 

Courts Ach the power under that section being 

exercisable only by a Court having Jurisdiction; 


1076 : 
Provincial Small Cause. Conrts.Aef-—concid. 


Ordinarily, an order under section 23 of the 
Provincial Small Cause Courts Act will not be intez- 
fered. with in revision by a High Court, But 
where on the pleadings no question as to titie to 
immoveable property nor any other question of 
title which a Small Cguse Court cannot finally 
determine, has been raised, an order returning the 
plaint under section 23 is improper and is liable to 
be set aside in *revision. M RAJAMMAL IVAR v. 
KnrsuNa5wAMY AIVENGAR, 151. W. 35: (192?) 
A, I. R. (M.) 300 d 153 


meng, is, prowso~—Defosil of security — Pro- 
vision, if mandatory— Draft security bond filed 
within time— Registered bond filed after limita- 

Hon— Deposit, if good. 

The proviso to section 17 of the Provincial Small 
Cause Courts Act is mandatory and the deposit 
of security for the decree amount must be made 
or given within the period of limitation prescribed 
for applications to set aside an ex parte decree. 

The mere tendering of a draft security bond 
caunot be deemed to satisfy the requirement of 
the section, even though the bond. was later on 
found to.be competent. M BALAKRISHNA AVYAR 
9. PICHAMUTHU Pan, 15 IL. W. 186; (1922) 
A.I, R. (3 ) 330 49 


— Beh. D, Art, 28-—Suit for moygable pop- 
eriy by heir of deceased—Small Cause Court, 
jurisdiction. of. 

In view of Art. 28 of the Second Schedule to 
the Provincial Small Cause Courts Act, a sut 
for recovery of moveable property left by 
a deceased person is not triable by a Court 
of Small Causes where it involves the decision of 
the question whether the plaintiff is the preferential 
heir to the defendant as regards the property left 
by the deceased. © PRIVANATH  SARDAR Jv. 
MOoHENDRA NATH PAIK 316 
‘Punjab Courts Act (VI of. 1918), s. 41 (8)— 

Appeal, second— Question of custom— Refusal to 

grant certificate—Revision—Certificate granted — 

Limitation — Custom— Gift— Reversion, 

Where a District Judge refuses to grant a certifi- 
cate on a question of custom under section 41 (3) 
of the Punjab Courts Act and his order is revised 
by the High Court and on the question being re- 
“mitted to him he grants a certificate, the application 
. for the certificate must be deemgd to have been 
pending during the period between thedate on which 
it was made and@the date on which it was 
finally granted, and such period must be excluded 
in tomputing the period prescribed for filing the 





‘appeal. 
' Under the Customary Law of the Punjab 
there is no reversion of gifted eroperty to the 


collaterals of the donor so long as the descendants 
of the donee, whether male or female, are «live. 
L Cuuorov Sona DEVI, (1923) A. I. R. (TL, ) x1. £09 
Punjab Pre-emption Act (I of 1913),5. 16— Pre- 
emption—Shop and adjoining house-— Common 
wall-— Right, existence of. . 
Where the rafters and beams of a shop 
and adjoining house rest upon a common wal, 
the owner of the former gas a right of pre-emption 
over a sale of the latter. "L Caen, RAM v. MEIR 
CHAND, 5 TeL J. 53 £01 
e 
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Rallways Act (IX of 1890), eg, 72 19). Goods 
consigned, under Risk Notes B or H— Less— 


Claim for damages—W ilful neglect ov. theft, proof ' 


of— Burden of proof. 

Where goods consigned to the Railway, *un ler 
Risk-Notes B or H arelost and a claim for damages 
is brought, it is incumbent upon the plaintiff-to 
prove wilful neglect of the Railway Administration 
or theft by their servants or agents. Pat BENGAL 
Nort WESTERN RAILWAY COMPANY v. ABDU 





KARIM, (192:) A. I. R (Pat) 419 . 747 
——-—— 8. 72 (2) (al— Risk- Note, Form B~ 
“ Robberv, * meaving of. s 


The word “robbery” occurring in Risk-Note, 
Form B, is used as synoaymous with theft ani not 
in the sense as defined by the Penal Cole A Great 
INDIAN PENINSULA RAILWAY Co, v. BnoLA NATH- 
DEBI Das, (1023; A. LR. (A4) 723; 4« A. ep 854 
em s. 77—Suit against several Railways 
inculding State Railway -Notice to Secretary of 





State ani other Railwavs—Peried of notice 
dedaction of. See LIMITATION ACT, S. 1 5 (2) 
109 


Rangoon Rent Act (II of 1929, s. 10—Objec* 
of Act—Ejectment of tenant — Landlord wanting 
to build commodious house—HBona fides, proof of— 
Notice to quit—-Objection to validity of notice, 
whether entertainable in second appe. 

The object of the Rangoon Rent Act is not 
to interfere with the legal use of private property; 
its object is to protect tenants from ejectment 
where they are unable or unwillingto pay an en- 
hanced rent. 

Where alandlord wishes to demolish a building 
and erect a more commodions one in its place 
and seeks to eject the tenant residing therein, 
he is entitled to doso after giving the latter a 
valid notice to quit; but he must show that he is 
acting bona fide and has the means to carry out 
his intentions. e 

Where 1n an ejzeciment suit the tenant does not, 
in the Trial Court, object to the validity of a 
notice to quit, he must he deemed to have 
waived it and cannot be allowed to take the 
obje :tion for the first time in appeal. LB PUNJAB 
MOTOR COMPANY v, SHAIK JUMAN, (92.) A. I R. 


(R.) 13 824 





recovery of— Limilaiion. 
Under the concluding portion of section 13 (7) 
of the Rangoon Rent Act a tenantis entitled to 


e deduct overpayments from rent payable by him 


to the landlord within six months after the last 
overpayment made by him and not six months 
from the date the staudard rent of the premises 
was fixed by the Rent Collector. LB J arsuanxar 
V. JAIVANREM SANTHAL, I1 L. B. K 47 res? 
A.I R.(R.»46 » 112 
———— sg. 18— First. Judge, Small Cause Court, 
p wers of — Reni Gontroller powers of Ex parte 
order, selling usde ot Review, 


* 7n dealing with a Referenee under sectfiua 18 off e 


the Rangoon Rent act, the First Judue of the 
Small Cause Court has the power to deal with 
each and eyery legitimate objection to the deci. 
sion of the Rent Controller, and not'mgrely with 
the merits of that decision. 


e + 


—— §. 18 (1°, interpretation of— Overpayments,” 


Vol, LEX]. 
Rangoon Rent Aot-~concld, 


The Rent Controller under the Rangoon Rent 
Aet, acting as a Civil Court, has inherent power 
to set as«le an ex parie order in a legal manner 
under the Civil Procédure Code, and has also 
the power to review his order on proper cause 
shown, but he cannot set aside a decision made 

“by himself fixing a standard rent withont noiice 
to $he other side; if he does so, it is Aot neces- 
gary for the tenants to impugn his action at 
once, and they are entitled to do this, if and 
when they make a reference to the First Judge 
of the Small Cause Court. L B MOHAMED EBRAHIM 
MOOLLAv.[ANDASS, 11 I. B. R. 394; (1923) A. I. 
R. (R.) 49 149 


S. 18, reference under— Revision — Civil 

Procedure Code (Act V of 1968), s. 113. 

Une Rent Controller under the Rangoon Rent 
Act is a Civil Court subordinate to the High 

“Court. 

The First Judge of the Court of Small Causes 
of Rangoon, dealing with a reference under section 
18 of the Rangoon Rent Act, is a Court subordi- 
nate to the High Court wituin the meaning of 
section 115 of the Civil Procedure Code, and the 
High Court has jurisdiction to entertain an 
application for revision from his decision. L B 
MAHOMMED EBRAHIM MOOLLA v, JANDASS, 11 L. B. 
R. 387; (I 23 A. LR. (R.) 94 185 


Receiver— Receiver appointed in suit, injunction 
againsi— Stranger lo suil, position of—Sepavate 
suit, whether necessary— Agreement for sale— 

Vendee's title to possession. 

Wherea Receiver is appointed in a suit there 
is no valid objection to a third party, whose pos- 
session is being interfered with under a claim by 
the Receiver or the parties to the suit, from apply- 
ing to the Court for redress by way of injunction 
restraining the Receiver and the parties to the suit 
from interfering with ^ applicant's possession. 

Where a Court can give adequate relief to a 
party aggrieved by the Receiver's action, the prop- 
er course for the Court will be to pass directions 
on an application by the aggrieved party in the 
suit itself, and not compel or drive the applicant 
to file a separate suit and render the estate liable 
for costs. 

Mahomed Medht v. Zaharra Begam, 17 C. 285; 


e 8 Ind. Dec. (x. $.) 728, Mr. P. Roy Chowdhury v. 


Notini Piokash Sen, 22 Ind. Cas. 417; 18 C. W, N. 
283; 15 Cr I, J. 6:; Harseswav Ghosh v. Ra- 


khal Das Ghose zo Ind. Cas. €83; 18 C. W. NL 


366; 18 C. 1. J. 359, Rawland Hudson V. John 
Pier bont M gan, x Ind, Cas. 356 ; 36 C. 7:13, 9 C. 
L. 1.565; 13 C. W. N. 654, Neale v. Pink, (1846) 
60 E. R. 653 ; 15 Sim. 450; y4 R. R.122,. Neale V. 
Pink (1851)42 i. R. 544; 3 Mec. &G. 4°63 21 
L. b Cn. 5-9: 16 Jur. 69; 87 R. R. 153, xi lied ou. 
An agreement to sell does not entitle the 
person in whose favour the agreement is executed to 


remain In possession of the property agreed to be, 


e seid, and i$ he is in possession the party having 
a, valid title to the property can eject him, 
M  THavASIMUTHU NADAR o BALAGURUSWAMI 
NADAR, 17 L. W, $4; (1923) A. 1. R. (M.) 304 678 

——-, sat Lby-—-Condilional discharge— Con- 

, Kition not fulfilled — Discharge, whether comple]e-—. 
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Reesiver—concid. 


Decree, subsequent, 1n favour of Receiver, validity 

of-—Discharge of Receiver-—Devolution of interest. 

On the 28th January 1919 a Receiver of an estate 
who as such Receiver had brought a rent suit 
against the plaintiff, was discharged on certain 
conditions by an order of thg Court, but the de- 
cree embodying the order of discharge was not 
signed by the Judge till the 25th of February 
following. The rent-suit was decree on the 13th 
of February. There was tiothing to show that 
the conditions of the ortler discharging the Re- 
ceiver had been carried out and fhe was 
an order of the Appellate Cout of the ryth of 
February showing that the Receiver had been 
ordered to retain possession of the estate during 
the pendency of the appeal. In a suit for a de- 
claration that the rent-decree obtained by the 
defendant as Receiver was invalid and inoperative: 

Held, that it was not established that the 
Receiver had in fact and in law been discharged. 
on the date of the rent-decree. 

Obiter.—A suit brought by a Receiver 
is not liable to be arrested and dees not cease 
to be maintainable by reason of the fact that 
there is a devolution of the interest of the 


Receiver during the pendency of the suit. 
The fact that the Receiver ceased to be such 
before” the date of the decree does not 


make it a bad decree. If the party on whom 
the interest of the Receiver devolves does not 
apply to carry on the proceedings, the decree 
would enure for the benefit of that party. Such 
a case must, however, be distinguished from one 
in which an event subsequent to suit shows that 
the plaintiff had no title to bring the suit on the 
date of its institution. OG BIPIN SEHARI BOSE v. 
OFFICAL, RECEIVER, Hien Court, 26 C. W, N. 26r 

104 


Registration Act (XVI of 1808), s. 17, cl. (d)— 
Leuse for one year— Option to continue— Regise 
tration. 

Clausc (d) of section 17 of the Registra- 
tion Act applies to make a lease compulsorily 
registrable when it is for a term longer than one 
year. Where there is no present demise for a 
longer period than one year, the fact that the 
tenant has the option at the end of the term of 
one year to continue his tenancy. would not make 
the Icase a lease fora longer term than one year. 

Where there is a present degiise for one year 
only the lease cannot be treated as a.lease resery- 
inf a yearly tent and is, therefore, not &mpulsoril y 
registrable under clause (d) of section 17 of the 
Registration Act. ÜFPAIJUDDIN v ASRAB ALI, 37 
C. 4. J. 475 S 570 
—§.32—Scope of section—“ Representative," 

meaning of. 

. The provisions of section 32 of the Registration 

Act are imperative, and unless a document 

presented for registration is so presented 

Dy one “of the persons described in the section, 

the presentation does not give to the Dei 

gistrar the indispensable foundation of his 





We ms 


“authority to register it, andethe registration, if 


made, is invalid. The word “representative” in 
section 32 refers to the legal representative or, 
e. d rcr "ag 
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Registration Act—contd. 


"by virtue of section 2, the guardian or committee 
of the person described, and does not include a 
'elerk or agent. P O Ma Suwi MYA v. MAUNG 
Ho HNAUNG, 31 M. L.T. 304; (1922) A. I. R 
(P.C) 359; 17 L. W. 213:37 C. L. J. 3433 27 C. 
W. N. 533; 44 M. k. J. 732 ; 50 C. 166 837 


— 88, 84, B5—Document executed by several 
persons— Registration, presentation for, by some 
ou, effect of-—Bengal Municipal Act (III of 
1884), s. 37—Sale-deed executed by Chairman and 
Commissioner of ` Municipality— Registration, 
presentation fOr, by Chairman alone— Transfer, 
whether effectual—Documents, execution of— 

* Signatures, affixation of. 


A document duly presented for registration can 
be registered only in respect of the executants 
who appear personally or by a representative and 
admit execution. 

If a document, which has been executed by 
several persons, is registered upon the appearance 
and admission of one of these persons, there is no 
'effective registration as regards the other executants 
who neither appear nor admit execution. 

A. deed of conveyance drawn up in proper form 
was executed by the Chairman and a Commis. 
‘sioner of ` a Municipality in the manner ordained 
"by section 37 of the Bengal Municipal Act. It 
was presented for registration only by the Chairman 
who adinitted its execution. The deed was there- 
upoz registered although the Commissioner did not 
appear before the Registering Officer to admit exe- 
cution; 

-Held, (1) that the conveyance took effect as a 
deed executed and registered by the Chairman, 
but had no legal operation as a deed executed 
and registered by the Commissioner or by the 

urchaset; l . SR 

(2) that, therefore, in view of the concluding 
portion of section 37 of the Bengal Municipal Act, 
the title of the vendee had not been perfected by 
a deed executed and registered in accordance 
with statutory provisions. l 

Where by the constitution of a Corporation any 
special mode of execution of its deeds is prescribed, 
or any particular formality is required to be observ- 
edin affixing the corporate seal, every deed of the 
Corporation must,in order to becompletely binding, 
be executed in the manner or with every formality 
so prescribed. . | VA 
. Speaking generally, a signature is the writing ‘or 
otherwise affixing a person's name or a mark to 
represent his name, by himself or by his authority, 
with the intention of authenticating a document 
as being that of or as bindinf on the person 
whose name or mark is so written or affixed. 

The insertion.of the name of the exectitant in 
any part of a writing, in a manner to authenti- 
cate theinstrument, is sufficient. Although the 
signature be in the beginning or middle of the 
instrument, it is as binding as if at the foot of it. 
The question always is, whether the party not 


having signed it regularly at the foot, yet meant, 


to ‘be bound by it a&it stood, or whether it was: 
left so unsigned because he refused to complete 
i$; but when it ts ascertained that he meant to be 


` INDIAN. CASES, 
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Registration Act—concldi e . .. |. ; 


* 


bonnd by it as a complete contract, the signature 
is, for purposes of execution, effective. OG EZIEKEX, 
v. ANNADA CHARAN SEN, 36 C. L. J. ron (1923) 
A. I. R. (C.) 25 350 C. 180 4794 


‘Religious Endowments Act (XX of 1863), ss. 8,.4— 

Temple—Kattalais, whether subject to supervisiqn 

of Temple Committee. ; c 

The expression “religious establishment” in: 
section 3 of the Religious Endowments Act, covers 
the case of katialais and unless a hattalai itself 
is such that its trustee is to be nominated by the 
Government or a public officer or the nomination 
is subject to the confirmation of the Government 
or of a public officer, section 3 cannot apply to it. 

Vencatabatakrishna Cheitiyar v. Ramaiyangar, 5 
M. H. C. R. 48, relied upon. 

Where it is found that the members of a par- 
ticular family have successively been the trustees 
of a kattalai for over a century, and there is 
nothing in the succession inconsistent with their 
being hereditary trustees, it is a fair inference 
to draw that they were holding as hereditary 
trustees ` — l 


Rama Das v. Hanumantha Row, 12 Ind. Cas. 
'449-; 86 M. 364; 21 M. I. J. 952; 10 M. LI. 356; 
(1911) 2 M. W. N. 387, relied upon. 

Appasani v. Nagappa, 7 M. 499; 2 Ind, Dec. 
(N. 8.) 931, distinguished. 

Kaltalais in a temple are independent trusts 
and are not subject to the supervision of the 
Devasthanam Committee merely because the 
templeitself is subject to Committee supervision. 
M KANDASAMI IYER v. SIVACHIDAMBARAM CHET- 
TIAR, 16 L. W. 340; (1922) M. W. N. 704; (1923) 
A. I. R. (M.) 209 998 


Sale—Option of ve-purchase on fixed date— 

Time, whether of essence of contracts 

In a transaction of sale of immoveable prop- 
erty with the option of re-purchase on a certain 
fixed date, time is of the essence of the contract, 
and the option of re-purchase must be exercised 
according to the strict terms of the power; 
Specific performance of the contract cannot be 
enforced if the vendor fails to keep the date 
assigned by the contract. . 

Jamshed Khodaram Irani v. Burjoryi Daun. 
jibhai, 32 Ind. Cas. 246; 30M. L J. 186; 4 L. W 
239; 19 M. L. T..184; 14 A... J. 225; (1916) 
M. W. N.229: 18 Bom. L. R: 163; 23 C L.-J. 
358; 22 C. W. N. 744; 40 B. 289; 43 I A 26(9.C.), 


distinguished. M 
Samarapurt Chettiar v. Sutnarsana Chettiar, 52 
Ind. Cas. 590; 42 M. 802;37 M. Ii. J Loo; 


(19319) M. W. N. 568; 10 L. W. 376; 26 M,L T. 
269, followed. 

The case of the exercise of ang optione of 
re-purchase on a certain fixcd date is different to 
the ordinary case of an agreement to sell immove- 
eable property by a certain fixed date. In the 
latter case the doctrife of equity is that. t$nfe 
may not beof the essence of the contract; but 
in the. former case time is always of. the 
essence of the contract. L B MAUNG Po YIN v 
MAUNG SEWE KIN, 11 L. B.R, 4115 (1923) AIT. 
RRI) Aa: EC ILI M. 


i 
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Sale—concld. 
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Registration—Sale whether complete— Inten- 
tion of parties—Previous and subsequent con- 
_ duct, relevancy of. 

The mere registratiore of a deed of sale does not 
always imply that a complete sale has taken place, 
and does not necessarily pass the title, if both 
M parties intended that no title should pass till 
the consideration money had been paid, in full. 

Bhagan v. Allah Ditta, 9 Ind, Cas. 547; 55 P. 
R. 1911; 27 P. L. R. r9g11; 41 P.W. R. rot, Sarat 
Chandra v. Rakha Hari, 3 Ind, Cas. 177, followed. 

In determining the intention of the parties as to 
ihe passing of title upon a sale evidenceof the 
conduct of the parties both previous and subse- 
quent to the sale is relevant, L Ram SINGH v. 
GANGA RAM, (19 2) A. I. R. (L.) 356; 3 L. 389 202 


Sheriff's poundage— Attachinent before judg- 
mont-—Poundage, tf payable when claim satisfied 
on compromi:e—Caleutia High Court Rules, 
Chap. A X X V I, r. 77. 


. A claim to ponndage by a Sheriff mnst be made 
under the express terms of a Statute, rule or Order. 
He has no common law right to reward for execut- 
ing a writ. 

Woodgate v Knatchbull, (1787) 2 T. R. 148 at p. 
I54; I R. R. 449; 100 E. R. 80 and Graham v, 
Grill, (1814) 2 M. and 8. 294 at p. 297; 105 E. R. 
305, relied on. 

. In the Calcutta High Court poundage is a 
charge authorised by the 22nd item of rnle 
77 of Chapter XXXVI of the Rules of Court. 
The first part of the rule deals with the question 
of granting to the Sheriff poundage “on sums 
levied by the Sheriff in execution." ‘The words 
“in the event of the claim being satisfied, com- 
promised or settled " can only refer to that claim 
which, but for the satisfaction, compromise or 
settlemeut would, presumably, have resulted in 
a sum of money being levied by the Sheriff in 


' execution, The rule does not give the Sheriff 


a commission upon che settlement of every claim 
made in a suit. The whole provision is directed 
to proceedings in which the Sheriff is employed 
about the levying of a sum of money in execution. 
The alternative part applies to such proceedings 
in an event, viz., where the process is interrupted 
befóre completion but in a manner which produces 
the same or a similar result. ` 

Consequently, where the claim; in a suit is 
satisfied on a settlement between the parties, the 
fact that before the settlement a writ of attach- 
ment before judgment in the suit was executed 
by the Sheriff, would not entitle him to any pound- 
age under rule 77 of Chapter XXXVI of the High 
Court Rules, inasmuch as it could not be said 
that, virtually orin truth, the Sheriff had collected 
whatsoever the plaintiff fet on the settlement. 
G PICKFORD v. JANOKI Nata Roy, 26 C. W.N. 
673 488 


Small Causé Court, jurisdiction of. 


oe. 
: In order to determine whether a Court of Small 
Causes has jurisdiction to try a particular suit 
one must look tothereal nature of the. claim. 
LB MAUNG Myo v. MAUNG THA, 11 L. B. R. 429; 
(1023) A. I, R. (R) 88 116 
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Specific Relief Act (I-of 1877); s. 8—Sui for 


possession based on possessory ttle, whether includ . l 


ed— Possessory title, acquisition of — Occupying and 

clearing waste land. 

A possessory title acquired by occupying and 
Clearing waste State land, is good against tres 
passers, if not against Government, and such 
possessory titles have been consistently recognized 
by the Courts in Burma. . 

. A suit, therefore, against a trespasser for pos- 
session based on a superior possessory title 
obtained by clearing and occupying State waste 
lands is maintainable, and is a class of suit con- 
templated by section 9 of the Specific Relief, Act 
as not barred by failure to sue for possession 
under the provisions of that section. L B Ma Saw 
v. MAUNG SHWE GAN, 11 L. B. R. 415; (1923) oA. 
I, R. (R.) 54 99 


s. 26-—Specific performance, suit for— 
Variation set up in defence-—- Proof. 

Where a person sues for the specific performance 
of a written contract and the defendant sets up 
a variation, the plaintiff must do equity and give 
the defendant an opportunity to prove the variation. 
B SUNDAR BAI v. DWARKADAS PARPIA, (1922) A. 
I, R. (B.) 334 768 


— §, 49—Declaratory suit—Declavation as to 
veversionary rights, when allowed— Incidental ze: 
lief—buit to establish adoption and  veversionar 
claim, comp&tency of. é 
A suit by reversioners for a declaration of their 

reversionary rights will not lie except when such 

declaration is incidental to some other relief which 

they can claim. . 
Venkatanarayana Pillay v. Subbammal, 29 Ind. 

Cas. 298; 38 M 407; 17 M. L. T. 435; 28 M. L. J. 

535; 17 Bom L. R. 468; xg C. W. N. 641;2 L. W. 

596; (1915) M. W. N. 555; 21 C. L. J. 515; 42 I. A. 

125 (P. C). Janki Ammal v. Narayanasami Aiyar, 

37 Lud. Cas. 161; 39 M, 634; 20 M. L. T 168; 31 M. 

L. J.225; 14 A. L. J. 997; (1916)2 M. W. N., 

188; 20 C. W. N, 1323; 18 Bom. L. R. 856; 

24 C. J.300;4 L. W. 530: 43 1. A. 207 (P. C), 

Saudagar Singh, v. Pardip Narayan Singh, 43 Ind, 

Cas, 484. 45 ©, 510; 4 P. L.W. 52; 34 M. L. J. 

675 23 M. L. T. 31; 16 A.L J. 61; 7 L W. 

146; 27 C. L. J. 186; 22 C W. J. 436: (r918) 

M. W. N. 323; 20 Bom. L. R. 5*9; 46 I. A. 2x 

(P. CJ, Novaneetha Krishna Thevar v. Ramasami 

Pandia Thalovar, 5g Ind. Cas. 263; 49 M. 871; 

(1917) M. W. N. 201533 M. L. J. 277, relied on. 
To the extent that reversione can. bring a suit 

fox, declaration, they are persons having a right 

to 

of the Specific Relief Act. Where by establishing 

the validity of an adoption, an estate on the death 

of the widow devajves in one way, and in another 
way if there was no adoption, and where certain 
persons gne as reversioners for a declaration that 
the adoption is valid and that, therefore, they are 
the reversionary heirs, the suit is one to establish 
finally the identity of the last male-holder and there- 
by to aseertain in which family are to be found 
the general body of the reversioners. Such ae 
suit is maintainable under section 42 of the Spe- 
cific Relief Act and the declaration that the plainte 





iffs are presumptive reverSionera is merely an 
incidental declaration following on the: .fmeism 
“ ` ^ 

* S 8 e 


property within the meaning oi section 420° 
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of adoption. M Ent LATCHMAMMA t, KILLI 
APPANNA, 14 L. W. 302; 41 M. L. J. 380; (1921) M. 
W., N. 771, . 190 


M — $8. 46— Income Tax Act (VII of 1918), 
s. 531— Excess Profits Duty Act (X of 1919), s. 
Lë Assessment — High Court requiring Boara of 
Revenue to make vefevence— Order not appealed 
agatnst- — Objection to order at heaving of reference, 
validity of.” 

“where, in pursuance of an order of a Judge on 

the Origjnal Side of the High Court, made under 

sectión 45 of the, Specfic Relief Act, the Board of 

Revenue submits a reference to the High Court 

under section 15 of the Excess Profits Duty Act, 

read with section 51 of the Income Tax Act, 
it is not open to the Board, at the hearing of such 
reference, to raise an objection that the order of 
the Judge was without jurisdiction. The proper 
course for the Board is to appeal against such 
order. M DEY. Coup ANU SECY. To THE CHIEF 

COME., INCOME-TAX, MADRAS, o ABDULLA S 

AND Co., 14 L. W. 413 S 

Statutes, cons.ruction 


iure. 
When the terms ofa Statute are clear, it is 


contrary to all principles of inte.pretation to 
first conceive the intention of the Legislature in 
enacting the Statute, and then te construe itin 
accordance with that intention OSapio Husain 
v. MOHAMMAD Karim, y O. L. J. 456, 25 O. C. ae: 
f119:2) A. I. R. (U.) 289 58 
—————, £mistruclion | of— Procedure Law— Re- 
trospective operatien- - Test, 

. The law of limitation is a law of procedure and 
has retrospective effect except in particular cases 
where an exception is recognised. 

The question whether an act of procedure is 
retrospective or not depends on the existence 
ofanintervalbetweenthe passing andthe coming 
into force of the new Act, whether the case is one 
in which the right to proceed is destroyed or merel y 
curtailed by the Act. 1f the new Act gives no days 
of grace for its coming into operation but makes 
it law as soon as it is passed, Courts should hold 
that the Legislature did not intend to interfere 
with vested rights. But where litigants had pre- 
vious notice and could have enforced their right; 
before the Act became law, they cannot claim, 
relief. M GANAPATHY MUDAL@AR o KRISHNAMA- 


3 
of— Intention of Legisla- 


"e CHARI, 16 L. W. $78, 43 M. I. J. 184; 31 M. I, 


T. 135; (1022) M. W. N. 514; (1922) A. I. R 

e (M) 417 : " 48 

Succession Act (X of 1865), s. 50—Wll— Attesta- 
tion by one wilness-— Execution, admission cf, 
before Registrar—~ Aitestation by Regisivar— Will, 
whether properly attested, 

Where a testator signs the Will in the presence of 
one attesting witness and afterwards afimits its 
execution before tue Registrar and the Registrar 
attests such admission, the requirements of section 
so of the Succession Act should be dgemed £o 
ehave been fulfilled. Pat SARADA PRASAD TEJ v. 
TRIGUNA CHARAN, (19:2) A. L R. (Pat) 402, 1 
Pat. 300, IV. LR 26; 409. 

s. 107 ExCeption -~ Bequest— Vesting oj 
swieresh — 0. eu os 


* 
e e 





KI 

A Parsi whose wife was in the family way made 
Will, which, after recounting legacies in favour of 
of various persons and declaring the brother. of 
the testator to be the executor, proceeded, 
“Whatever child. may be Born of my wife, who is 
in the family way, my executor shall bring up 
and maintain the same. And my said executor 
shall defray all expenses in connection therewith 
out of my property and effects. And he «shall - 
maintain the family, Should a daughter be 
born of the womb of my wife, she 
shall be brought up and maintained and shall 
be educated properly, and my executor or after his 
death his executors or executrixes shall, after 
making outlays in accordance with my 
circumstances, get her married at a proper place 
(Ge, ina suitable family). Should a son be born 
he also shall be cherished and maintained, and 
educated and brought up. And when he comes 
of age my executor or after his death his 
executors shall make over the whole of my re- 
maining properties to the said son.” The Will 
further said that if the child died a minor and the 
wife was not willing to live with the family, she 
should be paid a certain sum, but that under no 
circumstance whatever was she to have any other 
right over the testator's estate and effects. Finally, 
the Will wound up by saying, "Should (any Varsa) 
in respect of the above matters become null 
(and void) through objections connected with any 
law whatever or in any other way, then I be- 
queath all those 'Varsas' to my said executor.” 
The widow gave birth to a son and then the testator 
died, The son also died a minor, and the widow 
claimed that the property, subject to the legacies, 
became vested in interest in the son under the 
Exception to section 107 of the Succession Act, 
and that, she, being her son's heir, was entitled 
to the same: i 

Heid, (1) that it was clear that the intention 
of the testator was that the property, subject 
to the other legacies, should ga to his son in the 
first instance, and if that failed on account of the 
son's death before attaining majority, the property 
should go to his brother, but that it should not go 
to his wife in any event; 

(2) that, however, although the testator thus 
meant the vesting of the estate to. be contingent 
ou the son's attaining majority, the provisions 


about his maintenance bronght the case within e 


the Exception to section 107 of the Succession 
Act, which being a provision of law must be giver 
effect to, even though it tended todefeat theinten- 
tion of the testator; 

(3) that the property was vested in interest it 
the son, that it was not divested onu his deatt 
under any clause o the Will and that the 
mother. as his heir, was entitled to succeed to 
the same, . . e 

The fact that a Will gives the executor the power 
to spend part of the corpus, if uecessary, is not 
sulfiaent ew repel the application of the 
Exception to section o7 of the Succession Aut eif, 
the same is otherwise applicalde. B RATANBAI 


RusTiMIDL  DADACHANJ: v. | CAWASJI  EDALJI 
DaADACHANJI, 24 Bow. L. R, I £245; (1925) A. 1. R. 
(B.} <6 ? 178 
jd : : Uc ox 
, . 


i 
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——--— ER, 265, 266, applicability of. See 
LIMITATION Act, Scu. I, ART 123 889 


Suit—*Dismissal for,want of Letters of Adminis- 
tvation— Liberty to apply for vestovation— Error 
of procedure—-Plaintiff not to be prejudiced. 
Where the issue$ in a suit ate found in favour 

of the plaintiff but no decree can be passed until 

Ife has obtained Letters of Administrdtion and the 

Court, instead of placing the suit on the stayed 

list, dismisses it permitting the plaintiff to have it 

festored on obtaining the Letters, the order of dis- 
missal is really a means of suspending the suit and 
since the merits are entirely in the plaintiff’s 
favour, he should not be prejudiced by an error 

in procedure on the part of the Trial Court. B 

ICHUSHALSINGHJI HIMATSINGHJI v. UMANSINGJI 

DOoLASINGH]I THAKORE, 24 Bom, L. R. 738; (1922) 

A. I. R. (B.) 210 910 


Suit on agreement Clerical evror— Rectification— 
Separate suit, if  mecessary— Amendment of 
plaini. 

Where in a suit based upon anu agreement it 
appears that there is a clerical error in the agree- 
ment, due to a mistake in copying from the draft 
agreement, and no mention is made of such error 
in the plaint, itis open to the Court to permit the 
plaintiff to amend the plaint and ask for the neces- 
sary rectification ; it is not necessary that he should 
be asked to bring a separate suit for the rectfiica- 
tion of the document. M RAIPUR MANUFACTUR- 
ING Co. LTD. o JOOLAGANTI VENKATASUBBA Rao 
VEERASAMI E Co, r4 L. W. 341 284 


Suits Valuation Act (VIX of 1887), s. 8— Re- 
demption suit—Parties claiming mutually exclu- 
` sive vights—- Valuation— Jurisdiction. 

A suit, not between co-mortgagors, but between 
persons claiming a mutually exclusive right to 
redeem a mortgage, one of whom has succeeded 
in inducing the mortgagee to allow him to 
redeem while the other sues secking to enforce his 
right of redemption against the mortgagee and 
the person who is said to have redeemed the 
mortgage without any right, isin nature one for 
redemption and its value for purposes of jurisdic- 
tion is determined by the amount of the mortgage- 
‘money under section 8 of the Suits Valuation Act 
and not by the value of the mortgaged property. 

The jurisdiction of a Court is determined by the 
allegations made in the plaint. OQ S:ANKER 
BAKSH, SINGH v. RAM BAHADUR SINGH, (1922) 
A. LR (O) 45 . 8ll 
Trade name-—Suib for injunciion-—Queslion to 

be determined in such cases—Principles underly- 

ing decision. 


fundamental principle underlying the 


The 
dgcision , of cases in connection with 
trade names is, that a person shall not 


trade-under a name so closely resembling that of 
the plaintiff as to be mistaken for it by the 
egublic, that is to say, a person shall not carry an 
his businfssin.such a way as to represent that 
his business was the business of another person, 
."Where there, is.such. a similarity between 


the two, flames as. that, the one'ís in the 

ordinary course of human affairs likely to be 
* ke D 
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Trade name—coucld. 


confounded with the other itis not necessary to, 
prove that the defendant in taking the name of 
the plaintiff had any «fraudulent intent. It: is ` 
enough if the plaintiff proves that the act of ` 
the defendant in assuming the name complained : 
of is an injury to the plaintiff's rights. The 
question is not whether *the intelligent section‘ 
of the public is likely to be deceived, but whether 
the public at large is likely to be geceived. 


The principle upon which the cases on tlee subject 
of trade names pxoceed is not that there is property 
in the word, but that it isa fraud on & parson who 
has established a trade and «c&rries it on under a 
given name if some other person assumes 
the same name or the same name with aeslight 
alteration in such a way as to induce persons to 
deal with him in the belief that they are dealing 
with the person who has given a reputation. tothe 
name. ) 


In the present case an injunction was granted at 
the instance of an old and established banking firm 
called ‘The National Bank of India, Limited," 
against a new banking firm called “The National 
Bank of Indore, Limited" prohibiting the latter 
from doing business under that name on the 
ground that it was calculated to deceive ordinary 
pergons and to induce them todo business with 
the defendant Bank under the supposition that they 
were dealing with the plaintiff Bank. B NATIONAL 
BANK OF INDIA V). NATIONAL BANK OF INDORE, 
24 Bom. L. R. 1181; (1923) A. I. R. (Giro 47 


Transfer of Property Act (IV of 1882), ss. 8, '6 (e) 
— Contract Act (IX of 1872) s, 107— Ase 
signment of damages for breach of contract —Mere 
sigh: t3 suc. 


She defendants having failed to take delivery 
of certain goods in accordance with the terms 
of a contract with B, the matter was referred to the 
decision of arbitrators whose award was as follows: 
'" Defendants to pay for and take delivery of the 
goods." B then sola away the goods and brought: 
the present suit for recovery of the difference 
between the contract price and that fetched by the 
re-sale, and on the day following that of the institu- 
tion of the suit executed an assignment by which 
he ''transferred and assigned unto the assignee 
all the claim of the assignor in as well as the rights 
to proceed with t&e said suit and all the advantages 
and benefits of all proceedings thereof to hold* 
the same unto the assignee absolutely and for ever,” 


“The name of B. was then deleted from the suit and 


the assignee was added as a plaintiff: 

Held, (oO that having regard to section 6 (e) 
of the Transfer of Property Act the assignee wag 
not competent tb maintain the suit; 

(2) thatthe re-sale of the goods not being justifi- 
ed by the terms of theaward, there was no ground 
for holding that the subject-matter of the assign- 
ment was property witb an incidental right to sue: 


«ou tha contrary, on a true construction of the 


terms of the assignment there was nothing transfer. 
red except a mere right to sue for unascertained 
damages for breach of contract; 


(3) that section 107 ofthe Contract Act wag 
applicable te the facts of the case, < 
e z e 
$ . 
a s * a 
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Per Richardson, J.—When an ordinary commer- ` 


cjal contract for the sale of goods has been broken 
and subsists only for the purpose of enforcing a 
claim to damages, it is dificult to say that the 
right to damages is, standing by itself, anything 
more than a mere right to'sue, a right which is 
not incidental to property but is incidental to on 
abstract right in respecteof contracts comparabie 
to the abstract rights to personal safety and im- 
munity from fraud in the region of tort. — . — 
„There is authority both English and Indian tor 
the- view That a claim to unliquidated damages 
for breach of contract is "not assignable. OG 
Jiwan Raw "s. RATAN CUWAND-KISHEN CHAND, 
26 C. W.N. 285 P 498 


———e- §, 6 (e)—Trausfer of right to continue 

pre-emption sit coupled with transfer of fre- 
_emptor's proberty — Transfer, whether of ‘* mere 
right io sue." PME 

A gift of the right to continue asuit for pre- 
emption pending at that time coupled with a gift 
of the property giving rise to the right of pre- 
emption is nota transfer of “a mere right to 
sué" within the prohibition contained in clause 





` (e)yof section 6 of the Transfer of Property Act. ` 


During the pendency of a suit for pre-emption, 
the plaintiff-pre-emptor executed a deed of gift 
in favour of his only son conveying to him all his 
moveable and immoveable properties; the deed 
included a list "of the decreed and pending suits 
which have been gifted" and mentioned the suit 
for pre-emption at that time pending: 

Held, that the donee was entitled to maintain 
the suit in place of his father by virtue of the 
gift made in his favour. OSADIO HUSAIN v. 
MOHAMMAD KARIM, 9-O: L. J. 456; 25 O. C. 310; 
(1922) A. I. R. (O.) 289 - 


—--— — §. 6 (h)— Land held on Swasthivachakam 

, service, Wkether aliznable. i 

Land held on Swasthivachakam-service ina 
temple. is land burdened with the performance 
of a service of a public nature and the sale of such 
property, voiuntary or involuntary, is prohibited 
as: being opposed to the nature of the interest 
affected and as being contrary to public policy. 

. Pakkiam Pillay v. Seetharama Vadhyar, 34 M. 
L: J. 134, Govinda Goundar v. Ramier, 25 Ind. 
Ca.. 600, Venkatarvanca Charla wv. Krishnamma 
Charu, 12Ind Cas, 710; (19131) 2 M. W. N. 673, 
Rajah Nilnonee Singh. Deo v.. f$ashee Mahtoon, 
25, W. R. 256, relied on; 

"Vusa Chanarakanidin v. Vusa Subbarayudu, 25 
Ing. Cas..685; 96 M. L. T. 347; 1 L. W. 827; (1614) 
M. W. N.745;27 M. L. J. 745, Midnapore Ze- 
mindari Combany, Limited v. Malayandi Aptuya- 
sami Naicker, 47 Ind. Cas. 733: 41 M. 749; 8 L. 
W.332:34M  .].505; 24 M. L. T. r *distingaished. 

A Court can only sell in execution property 
which the judyment-debtor can lawfully alicflate. 
M NETI ANJANEVALU v. VENU GoPar, RICE w ILL 
LIMITED, TENAYLI, 15 L. W. 513; 42 M, L. J. 477: 
30 M. L. T. 255; (1922) M. W. N. 307; (4922) 
A. I. R. (M.) 197; 45 M. 620 ; 466 
2 — s. 4l— Transfery by ostensible owner— 
nquiry by purchaser— Principles applicable— 
jConueyances—M ortgaget, 
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Transfer of Property Act—contd. — * 

One who culpably stands by And allows another 
to hold himself out to the world-as the’ owner of 
property and thereby sell it to a bona fide buyer, 


cannot afterwards be permitted to recover upon, ' 


his secret title, unless he can ovgrthrow that-8f the 
purchaser by showing either that he had direcf 
notice or something which amounts to constructive 
notice of the real title or that there existed circum- 
stances which ought to have put him upon an 
enquiry that, if prosecuted, would have led To. 
& discovery of it. . 

It may be difficult, on the concrete facts of 
a patticular case, to determine what standing by* 
is culpable. But the Courts have gone so fat 
as to hold that it is the duty of a man who knows 
that another is relying on a document bearing a 
counterfeit of his signature, to give notice of the 
forgery without delay. ' 

In cases of this kind the circumstances which 
should prompt enquiry might be infinitely varied ; 
but they must be of such specific character that 
the Court could place its finger on them and say 
that upon such facts some particular enquiry 


ought to have been made; it is not enough to - 


assert generally that enquiries should be. made or 
that a prudent man would make enquiries: Some 
specific circumstances should be pointed out as 
the starting point of an enquiry which might be 
expected to lead to some result. These principles 
are not restricted to cases of conveyances ; they 
govern equally cases of mortgages. 

Though a purchaser of property is under no 
legal obligation to investigate his vendor’s title, 
a purchaser who wilfully departs from the usual 
course of business in order to avoid acquiring a 
knowledge of his vendor’s title must be deemed to 
have acted without reasonable care within the 
meaning of section 41 of the Transfer of Property: 
Act; such a purchaser cannot be allowed to derive 
advantage from his wilful ignorance of defects 
which would have come to his knowledge, if he 
had transacted his business in the ordinary way, 
C BAIDYA Natu Durr 9v. ALEF Jan Buel, 36 C. 
1. J. 9 (2.925) A. I. R. (C) 240 194 


— — — 88. 48, 52, 101— Sit on mortgage without 
impleading puisne morigagee— Puisne mortgage 
executed before but registered after suit —Lis pen-, 
dens—Decree—Sale af 
Discharge of portion of debt with sale-proceeds— 


Rights of auction-purchaser and his assignee— 
Subrogation, ° 


A second mortgage executed before but regis- 


* tered after the institution of a suit on the first mort- 


gage is not affected by the doctrine of lis pendens. - 
The second mortgage takes effect from the date 
of its execution. If the first mortgagee obtains a 
decree and sells the mortgaged property in execu- 
tisn without impleading the second mortgagee as 
party defendant, the rights of the latter únder hif. 
mortgage are not affected, and he is legally 
entitled to bring a suit on his mortgage, notwith- 


standing that the property has been sold away in. 
S 


the previous suit. e 

A person advancing money privately to a mort- 
sagor f r the purpose of discharging the debt dte 
under a first mortgage cannot establish his claim? 


D 


* D 
á * 


em of hypotheca— , 
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Transfer of Property Act—contd. 


“to stapd in the shoes of the first mortgagee, so as 


to" claim  priorify over the second mort- 
gage, unless the first mortgage is extinguished 
by his paymemt. But a  Court-auction- 
purchaser stands on a higher footing than 
@ person who purchases outsidé the Court, 
as a Court-auction-sale of one of the mortgaged 
properties which satisfies a portion of the decree, 
prevents that property from being brought to sale 
-again for the balance. Thus, it becomes wholly 
absolved from further obligation under the .decree 
ou the prior mortgage and, consequently, suborga- 
tion will be allowed in' favour of a Court-auction- 
puchaser who makes the partial payment to the 
extent of the amount so paid in partial discharge. 
Where rights conferred on a prior mortgagee by 
the decree obtained by him on his mortgage have 
further ripened into the rights of a Court- 
auction-purchaser by execution proceedings, though 
such rights as Court-auction-purchaser cannot 
be availed of against the puisne mortgagee’s claim 
to bring the properties again to sale if the puisne 
mortgagee has not been made a party to the first 
suit, such rights can be made the basis of a defence 
of priority to the extent of the amonnt of the 
mortgage-decree in the prior suit. 
- A mortgagee sued his mortgagor for the amowit 
due on his mortgage and obtained a decree without 
impleading a puisne mortgagee of whose mortgage 
he was not aware, In execution of his decree the 
first mortgagee brought to sale an item of the mort- 
gaged property with the sale-proceeds of which a 
portion of the mortgage-debt was discharged. The 
auction-purchaser mortgaged that item to the de- 
fendantin the present suit. Thelatte: sued on 
his mortgage the’ auction-purchaser, obtained 
a decree and, in execution purchased the item 
himself. The puisne mortgagee then sued on his 
mortgage and the defendant, pleaded a prior charge 
on the item purchased by him ; 
- Held, that the defe:dant was entitled to his 
mortgagor's rights and could claim the priorcharge 
as a shield. M Prycanr VENKATARAMANA, REDDI 
v. KOTIGARI RANGIAH ÜHETTL 41 M. L, J. 399; 
(1922) M. W. N.15; (1922) A. I. R. (M.)249 212 


S. 98—Fraudulent  transfer— Transfer 
preferring creditor. 

A transfer of property in favour of some only 
out of several creditors of the ttansferor, which 
dées not remove the property from the creditors 
for the benefit of the transferor does not fall within 
the purview of section 53 of the Transfer of Prop- 
erty Act. M A. T. K. P. L. M. MuTHIAR CHEUM V. 
PALANIAPPA CHETTY, (1921) M. W. N. 764; At 
M.1.]. 594; 15 L. W. 190; 45 M. 95; (1922) A. 
f. R. (M.) 447 ` . 492 


—— 8. 58— Trust, creation of, with object of 
avoiding superintendence of Court of Ways, 
e whethey fraudulent, a 

Where a person, with" the object of avoiding a 
Court of Wards taking over his estate, executes 
a trust-deed, the mere probability of the Court 
of Warde dealing more effectively with 
the debts than a committéc of trustees is no,ground 
for-holding a: positive intention ox his part to déláy 
creditors, Provided the trustees are selected 
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with responsible care and invested with the peces- 
sary powers, "Do intentidn to prejudice transferees 
or creditors can be inferred and, the deed of trust 
does not fall under sectian 53 of the Transfer of 
Property Act. Before any intention to prevent 
the trust being effective for the qischarge of debts 
can be inferred, it is necessary-to prove that the 
debts were understated, within the Knowledge 
of the donor and dohee or that the enquiry as 
to debts was so insufficient, as to anfount to 
concealment. O  SHARE-UZ-LAMAN - v. HENRY 
STANYON, 25 O. C. 291; (1923) A. LR ae 


—-—~-—— §, 55 (1) (g), ability under, avoidance of, ` 

Where it is the intention of the vendor to contract 
himself ont of the legal liabilities under section 55 
(1) Lei of the Transfer of Property Act, the words 
must be apt. A RAM Gopal, v. DAKHTAWAR 
SINGH, (1922) A. I. R. {A.) 508 802 


—-——— S, 58 -¢)-—Co-shaver in village— Transfer 
of shave—Re-conveyance, stipulation os to-— 
Mortgage by conditional sale or sale— Intention 
— Pre-eiplion—Dre-emption, partial,  twhether 
ee. Pye-emplion-— Village Salehdi, 
Mainpuri Distvict. 3: 
Where a co-sharer in a village, in lieu ot" an 

amount due ona previous mortgage, purports to 

transfer his share in the village out and out and 
makes a stipulation at the same time as to re- 
conveyance on certain conditions, unless it' be 
shown that the intention was to the contrary, 
the transaction comes within the definition of 
mortgage by conditional saie as given in section 

58 (c) of the Transter of Property Act. eo 
Itis the duty of.a pre-emptor to claim pre- 

emption inrespect of the. whole of that part of 

the property sold as to which he has a right, 
otherwise the entire claim will fail. Ifthe vendee 
includes properties, in which the plaintiff has no. 
right to pre-empt, the pre-emptor is entitled to 
exclude them. ; < 

A custom of pre-emption exists in village 

Salehdi, Mahal Girwar Singh, Mainpuri District. 

A MoHINDRA MAN SINGH o, MAHARAJ SINGH, 20 

A. L. J. 810; (1923) A. I. R. (A) 48; 45 A. 72 182 

s.61— Consolidation of tiorigages—-' Cons 

tract to the contrary." ; , 





—— 


e 

Where there are two Independent mortgage- 
deeds the second of which recites ‘when the 
whole of the mortgage-money due under this deed. 
together with the amount due under the previous 
deed shall be,paid, then the mortgage sholl be 
jedeemable and the deed skall be taken bac,” 


r a p 
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tinguished. 

~ Where acquisitions are made by a mortgagor 
‘after a decree for sale has been passed on the mort- 
gage and after the mortgaged properties have been 
sold in execution of thé decree, there is no equity 


gage but also before.the mortgage becomes es- 


in favour of either the mortgagee or the purchaser ' 


at Court-auction, to have such acquisitions taken 
away frogn the mortgagor, who paid for them 
and attached to the properfy already sold under 
the decree, ipr at the time they were acquired the 
mortgage interest had ceased to exist and they 
could not be treated’ as accessions to the mort- 
gaged,properties. M MYSORE KAPNIAH SIVANAN- 
JIAH v. SitmAy GOUDAR, (1921) M. W. N. 510; At 
M. L. J. 490; 14 L. W. 449 i 367 


—— s. 66, application of. 

Section 66 of the Transfer of Property Act deals 
with waste by the mortgagor in possession and 
has no application where security is rendered 
insufücieut on account of inclusion in the mortgaged 
property, of property not belonging to the mort- 
gagor. B RAGHUNATH SADASHIV THAKUR v. DADAJI 
SHAMRAO THAKUR, (1922) A. I. R. (B.) 217 423 


— —— S, 67 — English movigage--Personal decree 
. against morigagor— Decree, whether can be passed 

in. second appeal, e 

Under the provisions of section 67 of the Transfer 
of Property Act, ‘a decree for sale may be made in 
favour of the mortgagee when the mortgage is an 
English mortgage. 
v The decision of the question whether a mort- 
gagee is entitled to a personal decree depends upon 
the solution of the question, whether the mortgage 
contract contains a personal undertaking by the 
mortgagor to pay the mortgagee out of his personal 
estate or any estate other than the hypothecated 
properties: : : i 

In. a mortgage the mortgagor cove- 
nanted in the first place to transfer the hypothe- 
cated properties indefeasibly to the mortgagee. 
This was followed by the redemption clause and 
next came the following clause; ' And the said 
mortgagors do hereby -covenant with the said 
mortgagee, that they, the said mortgagors, shall 
and will pay the sums due on the due date, or 
any portion thereof then remaining due:’’ 

Held, that the mortgagee was enfitled not merely 
fo a decree for sale, gut also to a personal decree 
against the mortgagors. 





#Narolam Des v. Sheo Pargash Singh, 10 C. ° 


740 (P. C) ; rr I. 4. 83; 8 Ind. Jur. 275; 4 Sar P. 
C. J. 252; Rafique and Jackson's P.C. No. 78; 5 Ind 
Dec, IN. S.) 406 (P. C.), Bunseedhur y. Sujaat AH, 
16 C. 540; 8 Ind. Dec. (N. $,) 356, distinguished; 
^: Ina suit upon a mortgage, containing apergonal 
covenant to pay, a:personal decree against the 
mortgagor can be passed even in second appeal. 
. CGLASKARAN BAID v. GOBORDHAN KOBAR, 26 C. W. 
N. 318; (1922) A. LR (C) 52 e 158 
Longe S. 68 (a) —Morigage with foreclosure condi- 
'"don— Agreement lo pay within fixed period --- 
Personal covenant to pay— Redemy of movigager — 
Acknowledgment, effeci*ef. 
In.a mortgage-deed with a conditien of fore- 
„closure words indicdting an agreement to re-pay 
* D 
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Transfer of Property Act— conta. : 
the consideration uüder the bond within a fixed 
period do not amount to a stipulation binding the : 
executant to re-pay the money within the tnean- 
ing of clause (a) of section 68 of .the Transfer of 
Property Act and impose on. the mortgagor a 
personalliability to pay the amount, but merely 
fix a date by,which the mortgagor undertakes. to 
pay the mortgage-money. The only remedy avai» 
able to the mortgagee under these circumstances 18 
foreclosure of the mortgaged property. ` E 
Ii there is no personal liability created by 2 
mortgage-bond, no acknowledgment can extend 
the time for meeting a non-existent liability. .N 
HARLALSAU. SHAIKH RAHIM 224 


s. 74, application of. SU. 
No question as to whether the payment is for 
the benefit of the mortgagor or mortgagee arises 
in a case where section 74 has to be applied. All 
that ove has to see in applying section 74 is 
whether the person claiming its benefit was a 
mortgagee at the time of his payment. M 
GUJULVAR NAGAYYAR o THUDUKUCHI GOVINDAY- 
VAR, I7 L. W, 14; (1923; A. I. R. (M.) 349 288 


——— 8. 79— Specific Relief Act (I of 1877), 
s. 42— Partition- Agreement to pay debts—Pro- 
perties of each sharer liable on failure fo pay his 
share of debls— Charge, whether created— Declara- 
tion—Discretion of Court. | 
Parties toa partition agreed that the common 

family debts ‘should be discharged by the respec» 
tive sharers to whom they had been allotted -and 
that if any sharer failed to discharge the debts 
allotted to him his properties shouid be liable for 
such debts. One of the sharers executed a mort- 
gage of some of the properties which had fallen 
to his share in favour of the first defendant. One 
of his creditors obtained a decree in respect of his 
debt against allthe members of the family. The 
first defendant subsequently obtained a decree 
on the basis of his mortgage and sought to briug 
the mortgaged properties to sale. The other mem- 
bers of the family who had been made liable. under 
the creditor's decree then brought the present 
suit for a declaration that they had a prior 
charge over the properties by virtue of the 
agreement contained in the deed of partition’ 
to the extent of the sum which they might have 
to pay under the decree : 

Held, (1) that the presumed: intention of the 
clause in the partition deed which provided for 
the payment of the debts was that after the parties 
had separated no one of them should make default 
in discharging his share of the enjoined obligations 
of the family ; 

Imbichi v. Ackampat Avukoya Haji, 39 Ind. 
Cas. £67 ; (1917) M. W. N 533; 33 M. L.,].58; 6 
LW 115, relied upon. T ? 

(2) that the agreement fell within the putview 
of section 79 of the Transfer of Property Act, and 

ethat there was a sufficignt specification of th 

maximum to meet the requirements of (DE section, 
inasmuch as the total amount of debts for which 
each sharef was liable were specified in the 

schedule to ihe partition deed ; CMS 2 
(3) that the plaintiffs were entitled to adeclara- 

tion of their right to a charge which would become 
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operative and the, amount of which would be 
ascertained only when the plaintifis had made the 
payment under the decree; 

, that this was a*fit case for a declaration 
of the plaintiffs’ rights being made. 

, No distinct and comprehensive rule as to the 
right Lo a declaration or the exercise of the Court's 
discretion in granting a declaration cam be laid 
down irrespectively of the circumstances of each 
particular case. M SESsHA' IVERv. SRINIVASA 
AYWAR, 41 M. L.J. 282; (1921) M. W. N. 680; 14 
L. W. 559; 30 M. L.T, 43 862 


—— — §, 88 —Redemplion—Deposil in Court on 
proper date—Service of notice on mortgagee delayed 
^—Mortgazor, if affected, ' 


A mortgage provided that redemption shall 
take place. in a fallow season. but it did not 
mention any specific month. The mortgagor 
made his deposit of the mortgage-money in Court 
at the proper time, but the mortgagee was not 
served with a notice of the deposit until he had 
sown his crops :. ; 

. Held, thatthe tender must be regarded as 
sufficient and the time taken in effecting service 
on ihe mortgagee would make no difference, unless 
the mortgagor was himself responsible for the 
delay. O Sant RAMU. JHARBHANDAN, -(1922) A. I. 
R. (0.) 17 494 


Gc-—— SS. 88, 84 — Mortgage— Redemption 
Deposit in Court— Notice to morigagee— Interest, 
cessation of. ." E 
Where a mortgagor, after depositing.the whole 

amount due. under. the mortgage in Court, applies 
for-the issue of a notice to the mortgagee and gives 
dis correct address, he has done all that had to 
be done by him to enable the latter to take the 
amount out of Court and, in the absence of any 
contract entitling the mortgagee to: have notice 
before payment, interest on the principal money 
should cease to run. The mere circumstance, 
that the notice was not actually served till after 
some time does not alter matters. A Irma RAM v. 
KHEM KOER, (1923) A. I. R. (A) 24 811 


C s. 101—Mortgage—Sale to morigagee— 
^ jMerger—' Would be for his benefit,” interpre- 
lation of. 

Where a property is mortgaged witha person 
and afterwards sold to him, the mortgage is ex- 
tinguished by merger unless the owner declares that 
it shell continueto subsist. When there is no mesne 
incumbrance outstanding at the time of the sale, 
the mortgage should be deemed to have been ex- 
tinguished. l 
= The words “continuance would be for his bene- 
fit" in the last clause of section ror of the Trans- 


H 


fereof Property Act are merely a gnide to the in- 
tention of the owner and the question of benefit 
must be decided in view of the circumstances exist- 
ing at the time of the transaction. 

ev q07:l Kishore v. Rum Narain, 13 Ind, Cas, 619* 

A.208*5 9 A. L. J. 226,*followed. 
` "Phe terms of section 101 of the Transfer of Prop- 
SE rom which it can be inferred that it 
was to Lis interest to keep the charge alive so as to 
* + 
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show that at the time of the transaction that was 
hisinfent’ou, B Bar REVA v. VALIMAHOMED, 24 
Bom. L. R. 720; (1922) A.T. R. (2.) 211; 46 Bo 
1009 . 942 


— 





s. 108 (c) — Covenant for quiet enjoyment — 
Person claiming under lessw— Unauthorised acts 
— Qualified and unqualified covenants, 

The provision in clause (c) of section 108 of the 
Transfer of Property Act secures for the lessee the 
benefit of an unqualified covenant for quiet enjoy- 
ment. A qualified covenant for quiet enjoyment 
protects the lessee against interruption My the 
lessor, his heirs and assigns, or any other person 
claiming by or under him, them, or any one of them, 
whereas an unqualified covenant protects tue 





lessee against interruption by the lessor, his heirs | 


and assigns or by any other person or persons whom- 
soever. The covenant, iu the unqualified form, 
covers the case of interruption by the superior 
landlord or other person claiming by title para- 
mount, exercising a power of re-entry, or other- 
wise dispossessing the lessee. But.even such a 
covenant does not include a case of disturbance 
by persons having no lawful title or right of 
entry ;- for, against them the lessee has his proper 
remedy and does not require a covenant, 
nor Can be, on account of being evicted by 
such persons, be relieved of his liability to pay rent. 
Like the express covenant, the implied covenant 
protects a lessee against all disturbance by thé 
lessor, whether lawful or not, save under a right of 
re-entry, but, as against other persons, it protects 
the lessee only against lawfui disturbance: 
A lessor is not responsible for wrongful or negli- 
went acts of persons claiming under him, which 
he has not authorised. C NowmRANG SINGH v; 
JANARDAN KIsORLAL 56 C,L.].238:27 C. W. N; 
71: (1923) A. I. R. (C) 41; 50 C. 68 181 
—— — — 8, 108 (j)-— Transfer by lessee in favour of 
third beyson — Liability to pay rent, if affected, ? 
Under section 108 (j) of the Transfer of Property 
Act a lessee does not cease to be subject to the lia- 
bility to pay the full-rent by reason only of the 
transfer of a part of his interest made by him in 
favour of a third person. It is open to the land- 
lord to enforce his right under the covenant in the 
lease. C MANMATHA NATH -CHUCKERBUTIY v. 
BALAI CHANDRA BAG lil 
—— s.111 (@—Landlord and tenanit—Denial 
of landlord's tille— Forfeiturg— Applicability ofa * 
Act to Punjab. 
* Although the Transfer of Propert Act is ngb 





-in force in the Punjab, Courts in this Province 


are guided by the principles enunciated in the Act. 
Tue repudiation of a landlord's title by a tenant* 
works a forfeitufe of the tenant's interest iu the 
land. In order to bring about a forfeiture, how- 
ever, nót only must there be a denial by the tenant 
in clear and unmistakable terms, but the landlord 
must do some act showing his intention to deter- 
mine tbe lease. i i 
Maharaja of Jeypore v. Rukmini Putiamahadeui, 
50 Iud. Cas. 631; 42 M. 589at p. 598; 36 M. 
L. J. 543517 à L. J. 552; 22 C. L. J. 538; 21 Bom. 
I, R.655, (r919) M. W. N9»71;23C. W.N, 889; 
26 M. I, T. 16 ; 10 L. W, 381 (P. C,), relied upon, 


* e. 
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: The mere assertion oia title as owner by a person 
having rights in land of a very substantial kind 
Shbuld not necessarily be treated as denial of the 
title of a landlord whose rights are of an attenu- 
ated character. The,denial itself must be in clear 
uumistakable terms. 

Kolaneorath Raman Neyar v. Kannoth, 3: Ind. 
Cas. 184; 2%. W. 94t; (1915) M. W. N. 793, 
relied*upon, , 
. Denial of a landlord’s title in the pleadings of a 
suit mmy “vork forfeiture of the tenant’s interest, 
but the denial cannot be taken advantage of in 
the same suit so as to eject the tenant. L 
CufRAGH DIN v. MOHAMMAD USMAN KHAN 349 


—"P me 





1920), s. x1— Relief against forfeiture. 
© In cases under the Calcutta Rent Act, if 
section ri is not applicable, the Court can still. 
grant relief against forfeiture under section 114 
fot the Transfer of Property Act. 0 AHINDRA NATH 
CHATTERJEE v. Twiss, 49 C. 150; (1922) A. I. R, 
(C) 394 dä 


————— 8. 117— Lease for growing casuarina trees, 
. whether for agricultural purposes—'' Agriculiure," 
meaning of. 


A lease of lands fot growing casuarjna trees to be 
used for fuel is a lease for agricultural purposes 
within the meaning of section 117 of the Transfer 
of Property Act. ; 

The word “agriculture’’ connotes the raising. 
of useful or valuable products which derive nutri- 
ment from the soil with the aid of human skill 
' and labour and thus will include horticulture, - 
arboriculture and  silviculture iu all cases where 
the growth of trees is effected by the expenditure 
of human care and attention in such operations; 
as those of ploughing, sowing, planting, manuring’ 
watering, protecting, etc. 

- Meaning of word ‘agriculture’ discussed, M 
PAVADI PATHAN V. RAMASWAMI CHETYrY, (1922) 
M. W. N. 2843 31 M. L. T. 75 ; 43 M.L. Je IOL; 
16 L. W. 264; (1922) A. I. R. (M.) 351 ; 45M. (Pe 


Trespass—Planting trees on another's land— 

Suit for possession—Limitation, 

The planting of trees on another person’s land 
is active trespass and the owser4s entitled to treat 
“stassuch. The period of limitation fora suit 
for possession of the land is twelve years from the 


?ues pass. A? MOHAMMAD SHAFI o BINDESHARI 
SINGH, (1922) A. I. R. (A) 50 433 
Trust— Hereditary irustee — Court’s powers of 


control— Civil Procedure Code | Act V of 1908), 

s. 92, scope of — Limitation Act ( I X df 1908), s. xo, 

applicability of — Trustee, failure of, to rede trust 

' properties into pessession— Limttation. 

"Where a hereditary trustee has been appointed 
and the control of the charity left in him and the 
Lezislature has not thought fit to take away frome 
him the controlor administration of the trust, it is 
not for the Court, because it may thiuk that it is 
undesirable that charitable funds should be con- 
trolled by one mau witheut control or even without 
audit, toimpose a control which was not part of 
the,original trust But the Coyrt has very wide 


CASES. | 3 


s, 114— Calcutta Rent Act (III B.C. of. 


[1922 ` 
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powers under section 92 of the Civil Procedure 
Code and in giving effect tg the provisidhs.of the 
section, it is entitled to take into consideration not 
merely the wishes of tbe founder, so far as they' 
can be ascertained, but also the past history of the 
institution and the way iu which the managemeriX 
has been carried on heretofore, in conjunction “vith’ 
other existing conditions that may have grownup 
sinceits foundation. 

A suit against a trustee for failure to get poSses- 
sion of the corpus or income of trust property falls 
within the ordinary law of limitation. .M. 
DORAIVELU MUDALIAR o GODAY ADIKESAVALU 
NAIDU, (1922) M. W. N. 620; (1922) A. LR (M) 
402 Kr 


— Hereditary trustees— Presumption-— T Mrd: 
person associated by trustee in work of trust— 

Court, whether showd interfere. 

Where a lawful trustee associates a stranger 
with himself in carrying out the work of the trust, 
the Court should not make an order for- 
bidding the latter to have anything to do with 
the trust. M KANDASAMI IYER 9, SIVACHIDAM- 
BARAM CHETTIAR, 16 L. W. 340; (1922) M. W. N. 
704 ; (1923) A I. R. (M.) 209 598 


Jurisdiction of District Judge to declare 
` extinct? n of trust, 

A District Judge has no power to declare the 
extinction of a trust, though it is open to the 
trustees or any one interested to bring a suit tor 
a declaration that the trust has ceased to exist. 
O SgARE-UZ ZAMAN o HENRY STANYON, 25 O. C. 
291 ; (1923) A. I. R. (O.) 80 ‘253 


Trustees, interest of, nature of. 

Trustees are not transferees for consideration, 
as they do not receive an absolute interest. 
Their’s is a limited interest, the limitation consist- 
ing in their duty to deal with the property as 
required by the trust. A limitation on their in- 
terest cannot be pleaded by them as a considera- 
tion for the transfer of that interest. O 
SHARF-UZ-ZAMAN v. HENRY STANYON, 25 O.C. 2077 
(1023) A I. R. (O.) 80 253. 
United Provinces Land Revenue Act (III o£ 1901), 

S, 234, rules made under—R. 23, meaning of 

~- Landlord's remuneration. 

Rule 23 of the rules framed by the Board of 
Revenue under section 234 ofthe U. P. Land Reve- 
nue Act, means that the Lambardar is always to 
get some remuneration, either a remuneration the 
amount of which is to be fixed by agreement bet- 
ween the co-parcenary body generally, or the 5 
per cent. prescribed by the rule itself. A Suro 
CHARANU PANNA LAL, 20 A. L. J. 795; (1923) A. 
I. R. (A.) 41. 45 A. Bi à 2 d 
United Provinces Municipalities Act (II of 1916), 

s. 2—Puluic street-— Sewer passing underneath, 
, whalher makes sirect public. d : 

The mere fact that ag old drain exixs undef ¢ 
street does not in any way make the street as one 
sewered opt of Municipal fuats aud if the public as 








‘such Lave no right to pass alung rer the street the 


mere existence of the sewer does nof make it a 
publig street within the meaning 'of section 2 of the 
Municipalities eAct. A prfblic street includes 
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drains and gutters on einer side but not any under 
Zround sewers. A MUNICIPAL BOARD oF BENARES 
v. RAM KRISHNA Das, (1922) A. I. R. (A. ) 386 419 


——— $. li16— Lana surrendered to public use 
as road — Trespass—QÜmwner, original, vight of. 
Under the U. P. Municipalities Act, when a 

piece of land, situate*within Municipal limits, is 

swrrendered to the use of the public as a road, 
streeé or thoroughfare, it vests in the Muhicipality 

and the latter alone has a right to complain of a 

trespassupon the land. A MOHAMMAD Razr KHAN 

v, MOHAMMAD ASKARI KHAN, (1922) A. I. R. fA.) 

485 798 


Vendor and purchaser — Agreement to —sell— 
Earnest-money paid by vendee— Vendor unable to 
‘convey clear title—Defect known to vendee— 

Refund of earnest-money. 

Where in pursuance of an agreement for the sale 
of immoveable property, the vendee pays to the 
vendor a sum of money on account of earnest- 
money, and it subsequently transpires that the 
vendor is unable to convey a valid title free from 
doubt, and for this reason the transaction falls 
through, the vendee is entitled to obtain a refund 
of the amount paid "by him as earnest-money, 
although he was aware of the defect in the position 
of the vendor, but he is not entitled to interest on 
that amount, or to damages. L LACHHMAN 
Das v. JOWAHIR SINGH, 44 P. L. R. 1922 280 


—— — Consideraiton for sale— Burden of proof 

— Unpaid vendor's lien—Right lo vetain posses- 

_ Ston—Mesne profits. 

Where a vendor who has executed a sale-deed 
alleges that consideration for the sale did not pass 
the burden is on him to prove his allegation and 
not i. the purchaser to prove that consideration 

assed. 
E An unpaid vendor’s lien does not entitle him 
to retain possession of the property sold, and he is, 
herefore, liable for mesne profits to the purchaser 
if he retains possession alter the date of the sale. 
Pat Hari PRASAD CHOWDHURY v, HARIHAR PRASAD 
CHOWDHURY, (1923) Pat. 20 ; (1923) A. LR. (Pat.) 
205 804 


— Constvuction of conirast— Non-liability for 
late shipment— Tender of goods priced higher 
than contract price, validity of~—Repudiation of 
contract. 

Plaintiffs entered into a contract with defendants 
for sale of certain goods which.they were to import 
from qutside Indi. The agreement between them 
incorporated the terms and conditions of the 
contract between the plaintiffs and their vendors 
by .which the latter were relieved from 
liability for  non-shipment owing to speci- 
fied causes and the plaintiffs were not entitl- 
ed to cance] the contract on account of late ship- 
ment if not exeeding thre months. The contract 
between plaintiffs and defendants provided 
that the defendants were to take delivery of the 
Sondes as and when received by the plaintiffs ands 

*that the pladhtiffs would notebe liable for non-ship- 

ment or late shipment. Inasuitfor damages by 
plaintiffs for non-gcceptance of goods delivered 
more than 3 gudnths after date: 


ent 
5 











Vendor and purchaser—contd. 

Held, that the plaintiffs’ contract with defendants 
imposed on the latter a liability to accept the goods 
whenever they were received by the plaintiffs with- 
out reference to the date of shipment and disen- 
titled them to raise any ohjection on account of 
late shipment. 

A tender of goods priced higher than at the 
contract price is not a perfornfance of the contract 
and it is immaterial that the wrong tender was due 
to a slip on the part of the sellers, e | 

Bowes v Shand, (1877) 2 A. C. 455; 46 Ley. Q. 
B. 561; 36 L. T 857; 25 W R. 730, distengnished. 

A statement by a buyer refusing perfommagce of 
a contractia the case of a latedeliwery of the goods, 
coupled with a demand for further. information 
with a promise to send a final answer about the 
time of delivery, does not amount to a definite 
repudiation of the contract, so as to debar him 
from subsequently raising a plea that the seller did 
not perform his own part of thecontract. M 
SIVARAMA AIVAR o, SUBBIAH & SONS, 15 L.W 9; 
(1922) A. I. R. (M. 28 346 
— Re-sale on buyer's failure to perform — 





Loss, whether recoverable as damages— Contract 


Act (IX of 1872), s. 107. 

Where a person sells property to another who: 
neither pays the price nor takes delivery and the 
former re-sells it after giviug notice to the latter 
and suffers loss because the price at which he sells 
is lower than that at which he had origiually sold, 
he is entitled to claim the difference as damages, 
under section 107 cf the Contract Act. Pat 
BHAGWAN Dasv. KESHWARLAL, (1923) A. I. R, 
(Pat.) 36 843 

— Sale, agreement Ton. Unascertained goods— 

Delivery to carrier— Appropriation of goods— Bill 

of Lading— Railway Receipt— Distinction—Prop- 

erly in goods, when passes. General principles— 

English Law— Contract Act (I X of 1972), ss. 83, 

gt, application of. ` 

In the case of a contract for the sale of unas- 
certained goods, in order to determine whether 
there has been an appropriation of any goods 
to the contract within the meaniug of section 83 
of the Contract Act, the intention is the deter- 
mining factor, but guidance may be had from 
the undermentioned rules of English Law. 

In the case of a contract for the sale of 
unascertained goods the- delivery by the vendor 
to a common carrier, or, unless the effect of the 
shipment is restricfed by the terms of the Bill 
of Lading, shipment on board e ship of, or char- 


H 


teged for, the purchaser is an approprjation suffi- 
a? 


cient to pass the property. 

If; however, the vendor, when shippiug the 
articles which he intends to deliver under the 
contract, takes the Bill of Lading to his own order 
and does so not as agent, or on behalf of the 
purchasgr; but on his own behalf, he thereby 
reserves to himself a power of üisposing of the 
property, and consequently there is no final 
appropriation, and the property does not on 
snipment pass to the purchaser. 

Ifthe vendor deals with, or claims to retain,* 
the Bill of Lading, in order to secure the contract 


- price, as when he sends forwgrd the Bill of Lading 


with a Bill of Exchange attached, with directions 


E 


e 


* 
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that the Bill of Lading is not to be delivered to 
the purchaser till acceptance ot payment of the 
Bill of Exchange the appropriation is not absoiute, 
bet, until acceptance of the draft, or payment or 
tender of the price, is conditional only, and until 
such acceptance or payment or tender, the prop- 
erty in the goods d&es not pass to the purchaser. 

Tf the seller discounts a draft upon the buyer 
with a Banks and authorises the Bank to hand 
to the buyer a Bill of Lading to the order of 
the seller and endorsed in blank by him upon 
Dis agceptance of the draft, the intention to be 
inferred, accordigg to general mercantile under- 
standing, is that the seller intends to transfer 
the ownership when the draft is accepted, but 
intends also to remain the owner untilthis has 
been done. 

The principles above referredto apply equally 
to Railway Receipts. It is true that a Railway 
Receipt is not a symbol of goods in the sense in 
which a Bill of Lading is, but where a Railway 
Receipt can be transferred by endorsement so as 
to entitle the holder thereof to transfer the goods 
thereby represented the distinction between tbe 
two is a thin one. 

Section 83 of the Contract Act includes cases 
where the seller is authorised to make the appro- 
priation and the buyer has given a previeus im- 
plied assent to the appropriation. * 

Where in the case of a contract for the sale 
of unascertained goods, the seller delivers goods 
toa Railway Company and the Railway Receipt 
is made out by him in his own name as consignee 
and is endorsed by him in blank and is to be 
delivered to the buyer only on payment of the 
price, there is, no ''appropriation" of the goods 
within the meaning of section 83 of the Contract 
Act and the intention of the seller is clearly to 
retain the ownership of the goods until the 
buyer has paid the price. In such a case the 
property in the goods does not pass to the 
buyer, and if the consignment is destroyed in 
transit, the buyer is not’ liable for its price. 

Section 91 of the Contract Acthas no applica- 
tion to a case where theseller delivers goods to 
a carrier and reserves the right of disposal. 
B Forp AUTOMOBILES (INDIA) LID, v. DELHI 


. MOTOR & ENGINEERING Co.,24 Bom. I, R.1140; 


“and purchaser a payment of ihat part. 


' debt due from hjm, a certain 


(1623) A. I. R. (B) 125 » 188 


Sale-— Debt velinquished in part payment 

`m Vendor, refusal of, to effect vegisivation— Sut 

to vecover®amount of debt. — Limitation Act (I Set 

1908), Sch, I, Art. 97, application of—'' Money 
paid,” meaning of. 


Where & person is entitled to» ask for a decree 
for specific performance he is also entitled to ask 
fora return ot his money if there has been any 
payment under tlie agreement, 

A debt retained in part payment of the pur- 
chase-moncy is in effect, and as betweeu vendor 
e * 
s Bassu Kaur v Dhum Singh, x1 A. 47 at p. 
57; I5 L A. 211; 3 Sar. P. C. J. 260; 12 Iod. Jur, 
450:0 1nd. Dec. (N. se) 458 (P. C.), foilowed., 

; Where a person transliers, in satisfaction of a 
propétty to another 
e i 


e 
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but afterwards refuse to effecta registration of 
the same, the latter can bring a suit Jor the: 
recovery of the amount of-the debt under Art. 97 
of Schedule I to the Limitation Act asa suit for 
moncy paid undera consideration which afterwards 
failed. L B Marne AUNG BAN v. MAUNG AUNG Po, 
ir L. B. R. 437 ; (1923) A. I. R. (R.) 87 121 


Will —.4dhinistiyalion by exesutor—Transferee 
from legatze, position of—Decree obtained by 
transferee, effect of. l ' 


If a legatee under a Will or a purchaser of* his ` 


interest seeks to obtain actual possession of his 
share of the estate, he must do so in the proper. 
course of administration, or, failing that, he must 
bring an administration suit for the purpose making 
the executor under the Will a party. l 
Whatever a third party may do in the course of 
the execution of any decree to which the executor is 


not apartyit willnot affect the interest of the. 


latter in the estate, and so long as his possession: 
and enjoyment are not disturbed and nothing is 
done which.would prejudicially affect Ris title to 
the properties, -he is not entitled to ask for a 
declaration or an injunction as against the third 
party. M SOUNDARATHAMMAL V. NARAYANASWAMI 
Alvar, 42 M. L. J. 567: 15 L. W. 639; 3r M. L.- 
T. 50; (1922) A. I. R. (M,) 306 358 


— —— —, consivuction of-—General vule, 

The general rule of law as to a Willis to ascer- 
tain the intention of the testator as declared by him, 
and apparent in the words of the Will, and to give 
effect to this intention so far as, and, as nearly 
as may be, consistent with law. l 

‘To construe one Will by reference to expressions 

of. more or less doubtful import to be found in 
other Wills is for the most part an unprofitable 
exercise. BRATANBAI RUSTAMJI DADACHAN]I V. 
CAWASJI EDALjI DADACHANJI,24 Bom, L. R. 1124; 
(1923) a. I. R. (B.) 96 178 
——, construction of —Will giving absolute 

estaie in one portion and limited in another 

Succession Act (X.of 1865), s. 125. ` ` 

Where a Will purports to confer an absolute 
estate in one portion of it, while other clauses 
indicate a coutrary intention, it cannot be held 
that thé person taking under the Will was given 
absolute estate with absolute power of alierfa- 
tion merely upon what is stated in the earlier part 
of the Will entirely ignoring the other provisiong 
ofthe Will, on the ground that an absolute estate 
having been given, the other provisions being 





repugnant to the nature of the estate must be re- ' . 


jected. To determine thé nature of the estate 
conferred all the provisions of the Will must. be 
taken into cousideration, ` The Court will have to 
see whether the provisions madein the first part 
of the Will which purport to confer an absolute 
estate, are qualified by the provisions made in 
the other parts of it. 
If once an estate conferred by Will is keld to be 
absolute, the conditions as to the mode of'its gry 
joyment are void. Båt the Court wil have to 
loak to all the terms of the Will and find whetner 


’ an absolute or limited estate was: conferred. 


Samo] BANDHU 


924 


SURENDRA Natu CHATTERJEE: 7. 
BUATTAGUAR] EE, 26 C. W. N. 893 
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LXVII 9€5 


. Not reportable. 


sa LXXVI 71 
e LXXVII 117 


LXXV 188 

5 128 

tèt +3 193 
T D 221 
d » 203 
e ' AN 61 
‘ » 233 
see » SE 
TOR EN 17 
"0p 283 
e LXVIII 741 
. T 746 
+» LXIX 207 
T sas £o 
ii » 84 
ve LXVII sët 
se "mm 115 
d ” 444 
Est ” 408 
os ik 423 
-» LXIX 180 
ve LXVHI £62 
S LXX 875 
ve LXXVII.943 
e LXIX 291 
^. LXVIII 682 


$ »2 e627 
-. LXXVI 897 
s 4,8 


Vx To be printed. ' 


LXXVII 83 
LXX 178 
kb #2 138 
LXXIW 8r2 
ve LXXI 523 
œ LXXIII 862 
880 
ow Lo be printed. 
LXXVI 433 
S&OOLXX 

LXXIV 765 
iei » 621 
a LXVIII 451 
beg 34 I 


T ai "980 


Bombay Law Reporiep 
Vol. X X I V—concld. 


. Ind. Cas, 
Page ‘Vol. Dages 
1231 .. LXVII 569 
1238 .. LXXII 566 
1.49 we LXXIV 616 
1251 ,. LXVIII 973 
1257 we MALIK 128 
1268 .. LXVIIIe&54 
1281 E .. Io 
1284 .. LXXVI, 
I291 we LXXVI 148 
12960 e ” 73- 
1302 ve If 
1304 oe n 145 
1308 .. up 152 
I3IY .. T- 2 
1315 ..LXXVII Dua 
1318 To be printed, 
Lower Burma Rulirgs, 

Vol, XT; 
1922. 
222 .. LXVIII 4g 
292 .. LXVII 5769 
2€4 e H 777 
269. .. n 78I 
SOF a. 53 633 

313 .. T 636 

316 .. TI 640 

319 . E 652 

323 .. a 613 

326 ..LXXVII 920 

331 .. LXVIII 67r 

335 . ” Co 

d g ” 818 

4 ae » 6 
351 ..LXXVII Ei 

354 ++» LXVIII 885 

356 .. y 887 

363 m 924 

369 .. d 928 

375 -LXXVII 982 
376 .. Net veftortable. 
38 .. LXXVII £05 
382 ms » 76r 
383 e LXXIII r55 

385 .. LIX 980 

387 œ LXX 135° 

394 ven ou 144 

398 .. LXXIII EE 

410 .. LXXVII 400 

412 .. " 419 

415 .. LXX 99 ' 

418 .. LXXII 975 

420 .. LXX 

422 .. LXXIII 145 

427 .. LXX gr 
429 are DI 115 9 
e as DÉI Izr 
4 oe » 323 - 
ABE > ss "n ore 
444 oa " 129 

2 

* 

e 
. 8 are 


* 


Lower Burma Rulings, Catcuila, I. L. R., Series, |Calouita, Y, L. R., Scrics, 
Vol, XLI X—eoncld. 


Vol, X I—concld. 


> 


Ind, Cas; 
*Page. Vol. Page. 
446 .. LXXVII 408 
449 LEO LXXIIe 67 
451 own n I4 
450 +s oy 34 
460 en (fk 4 
405 "t » 6 
Upper Burma Rulings. 
p$ Vol. I. 
T 1922. 
go .. LXX or E 
93 ZS? D 893 
97 * 3 930 
99 a _ 870 
tol .. LXXIIÍsa25 
104 .. LXX 904 
ilo s "ns 881 
LIA va » gif 
117%. LXXVI 863 
1:0 .. LXX 897 
121 ee ” 517 
127 » LXXVI 1031 
- 127. ee e 1039 
128 .. Nolrêporlable, 
132 .. LXX 530 
135 .. LXXVII 258 
I38 LXXII 368 
140 LXXVII 53. 
146 LXXII 200 
150 os ys 205 
154 >o 3 212 
157 .: un, 193 
159 .. LXXVI 161 
104 .. 5 166 
169 os S XII 
I7Í | «4 5 170 
I71 d ” 225 
379 en n 141 
Calculia, I. L. R., Series, 
Vol. XLIX. 
Jan. to Dec. 1522. 
P 
" i .. LXIV 536 
27 .. LXVI 074 
45 .. LXIV 980 
62 .. LXVII 9:7 
68 os LXJt 481 
83 .. LXVI $46 
: 93 ‘ 1 15 
1903 LXVII 835 
120 .. LXIV 782 
* 132 .. LXVI 782 
150 . LXX 75 
161 i " 243 
167 t LXII 578 
177° va JN 75 


A. 
(ëj 


Vol, XL 1 X—contd, 


Ind 
Page, Vol. 
182 ag LXI 
187 AN KAN 
IcO $a I,XVII 
203 .. LXXIV 
220 .» LXVI 
235 en E 
250 ye LXVIII 
257 «+ LXIX 
2773 . 33 T 
280... LXIII 
310 ,. LXVI 
325 an » 
334 +. LXV 
345 .. LXVIII 
355 .. LXI 
358 .. LAKI 
3569 .. LXVIII 
379 ae LXX 
383 un LXIX 
394 «. LXIX 
399 * $3 
438 (RI LAI 
451 e 9 LXII 
454 sae LXVIII 
459 .. LXVII 
470 se " 
477 na » 
495 +s + 
507 .. LXIX 
524 >» v 
523 .. LXVIII 
538 ..  LXIV 
544 oe LXV 
551 Mn n. 
555 ».. LXXI 
560 we LXVII 
573 ww LXIX 
Goo n. LXXVII 
608 an LXIX 
610 |. » 
6:8... h 
6026 a e 
6460 se is 
66. eos LX VII 
670 sa LXX 
682 .. LXVII 
HIG ssi LXX 
721 ow. "ANIL 
729 se " 
732 .. LXXI 
8:5 TT! LXX 
820 „= LXIX 
838 oe Ph 
845 .. XLIX 
859 ,. LXVII 
8E6 ,. ‘ob 
871 ws LXXI 
875 .,. LXVI 
BLO ven LXX 
886 .. LXVIII 
895 2:9 LXX 
903 m LXXII 


f 


. Cas. 


Page. 
993 
323 
926 
660 
273 
774 
562 
117 
630 
986 
609 


Ind, Cas. 

page. Vol rage. 
911 4. LXX 999 
919 on T 537 
024 ..,LXXII G73 
928 ... Not reportable, 
DÉI aa LAK 371 
948 .. LXIX 126 
967 .. LXX 519 
989 .. LXVIII 425 
.994 . LXX 841 
997 .. LXVIII 730 
999 aal » - goo 
1005 .. LXIX 323 
IOI4 .. LXXII 356 
Iorg- .. LXVII 800 
1026 .,. E 375 
1035 e. » 795 
1040 .. LXX 931 
IO43 .. gp. 6987 
1048 .. LXIX 530 
1059 .. LXX 939 
I069 .. " 463 
1075 "ee LXXI 51 
Calcutta Law E e 

Vol. A A. . y. 


. Jan, to June rg22. 


.. LXVIII 


.. LXVIII 


sa LXVIII 9. 
e LXVIII 


LXIX 
LXIV 
LXV 
LXIII 
LXV 
LXIV 


&4I 
25 
234 
954 
39 
591 
145 
219 
LXIV 581 
LXIX 796 
LXIV 864 
2) 903 
8:3 
795 
j 780 
LXIV 819 
LXIV 


LXIV 


D 








Li 


Calcuita Law Journal, 
Vol. X X X V—contd. . 


Se e. 0:9 
.. Not 16 pcriable. 


oe LX 


d n 
a. LXVIII 
Qo LXIX 


395 

: 389 
454 ` 
991 
997 
109 


|... Nol repor-atle, 


vn, XLVI 
.. LXVII 
LXIX 


, LXIX 

* LXV 
(€ LXVI 
a " 

LXXI 


e LXXI 


ao LXXI 


,, LXVII. 


. IXVI 
| LXVIII 


(an 


Caleults I. aw | Jouniial, | Calcutta Law Journal, 


i : Ind. Cas. 
Page? Vol, Rage. 
527 .. LXIX “269 
530 .. LXVIII 482 
357 me ” S 524 
°- 585 .. LXVII 408 
R e Quo 444 
St ee LXIV 74 
$69 .. LXIX 48 

* 580 » 74 
589 .. " 67 
593 .. Not reportable 


July to Dec. 1922. 


180 
| 423 
194 
314 
161 
630 
708 


.. LXXII 
bes | LXVIH 
LXXI 


e e 239. 


S0 LXIX 


Page. 


265 
271 
285 
267 
29T 
295 
-305 
308 
319 
326 
333 
336 
345 
356 
397 
373 
379 
382 
38) 
400 
414 
417 
421 
428 
434 
441 
444 
450 
459 
407 
472 
478 
484 
491 
499 
ett 
2324 
239 
. 642 


<. LXX 


Ind. Cas. 

Vol. Fage 

e LXIX 153 
LXXII 
eo LXX 
LAK [ 
~ LXX 
sa LXVIII 
, LXX 
e LXXIV 


LXX 
. LXXI 


EXX 
LXXIV 

. LXX 
, LXX 


. LXXIII 
| LXXIV 


LXXII 


LXXÍ 

T LXX 96a 
 LXXII 1019 
LXXII 680 

iw e 686 
so LXXIV 616 
ve H 584 
.. LXXII 566 
ve LXXVIT 558 
s. € 49 564 
ws LXXIEI 1026 
» LXXIII 34 
we LAKI X 
ise » 984 
a LXVIII 876 
ant ID OO 


" 973 


Calcuita Weekly Notes, 


Vel, 


X X V I. 


.to Sept. 1922. © 


ca LXIII 904 
e LXIV 422 
6o LXX 127 
. » 539 
81 
241 
577 
054 

8 


648 
210 


.. LXXI 
.. LXVIII 
2e 0 LXV 


LXIY 
LXX 


.. LXIV '826. 


" 194 
LXVI 140 


Not reportable, 


Calcu-ia Weekly Notes, 
Vol, XXXV- comcid, | Vol. ERK V I—concld.| Vol, X XV I—contd, 


Calcutta Weekly Notes} 
Vol. X X V j—contd. 


Ind, Cas. | e Iud. Cas. 
Page, Vol. Page. | Page Vol Page.” 
242 .. LXIX 915 "517 .. LXIX 46 
2406 sa LVII 945] 52 . LXVIII 280 
249 .. LXIII 694, 582 LXX 152 
257 +» LXV 694 534 .. LXIV 72 
2601 - .. LXIV 764| 536 ..,.LXXII 35s 
204 .. LXIII 507| 537 ++ LXV, 161 
271 .. LX 698. 558 .. LXXI 367 
273 Not yeportalle, 565 .. LXVI 55r 
279 LXV 151 573 a’ LXXx* 379 
285 .. LXX 498 580 ..: LXIX 209 
292 .. LED 116 | 585 LXVII 5$o 
204 .. LXIV 5651 587 .. ,LXIX gro 
297 .. LXV 79| 589 +. LXXI Sr 
302 ; LXI 667 Go .. LXVII 835 
311 LXIV . 649 | 631 . LX t89 
318 LXX 158. 034 .. LXVIII 161 
320 .. LXV 219| 639 LXIV 591 
322 .. . p = 305 | O42 .. LXXIV - Gre 
3260 .. LXIV I87 | 646 T det: 
329 .. LXIX 877) Dat LXX 933- 
338 .. LXVIII 207| 653 ..  , 507 
340 .. LVII 884 | 657 .. LXIX 992 
344 we LXXI 247| 660 .. LXXI 666 
345e: LXV 271 | 063 .. e 516 
348 .. LMVIE 1) 666 ... LXVI Aen 
354 sa LVIII 396| 073 . LXX '488 
359 .. LXVIII oor | 678 .. n 494 
361 .. LXX 104 | 680 .. LXIX 145 
364 sà n) 420 | 689 LXXVII 44 
368. .. LXVIII 662 | 697 LXXII 5066 
369 .. » 754 | 793 LXVIII 219 
374 sa LXIV 45 208 .. LXX 451 
356 LXX 28r |- 709 .. LXVII 874 
378 .. LXIV 977) DEI .. Not reportable, 
a81 .. Lv 160) 712 .. LXXI 503 
386 .. LXVI 879| 713 e. LXVII 408 
389 .. LXX 1661 722 .. LXXIV 561 
391 .. si 43 | 724 ++ LXVII 673 
393 .. LXIV 536 | 737 .. LXVII 423 
400 .. LXVI 4c2]| 739 .. LXXIV 597 
408 .. LXIV 864| 744 w LXX 468 
412 ee LAK I 54 745 NS LXVII 902 
414 ..LXXVII 993 | 719 .. is 77 
417 «oe LXIV 439 | 758 .. * 813 
425 .. LXVI 193]| 76r se 926 
432 ..  LXV* 200| 771 .. Ned reportable, 
438  .. " 245 | 7729 ^ LXIX coo ef 
GT LXX 735| 781 ww LXV i8 
442... LXVII i77| 785 .. LXIX we 
493 .. LXIV 861, 793 .. LXVII 115 
465 .. LXVI 674| 799 .. LXX 463 
473 .. LXVI 162 | 803 .. à 463" 
479 e LXX 525| 804 .. „° 459 
483 .. LXV 4| E9 .. LXXIII 74i 
486 ecg LXIV 993 &1g “tes LXX 519g 
488 .. LXV 367; 826 .. LXVII Boo 
490 +. LXIV 559; 83t ... LXXI 509 
495 e. Nol reportable. 833... LXVI 337 
499 .. LXIX 9631 840 .. LXXVI gor 
ECA LXIII 418 | S845 . LXX 371 
500 .. LXV ot 953 .. LXVIII 524 
511 LIII 993 | $358 ,, LXXIV 669 
A4 +. KAWI 107| 870 ww LXIX 823 
. - ` Ca 
e e 
e 
. 


. (8) 
Calcutta Weekly Notes, Calcutta Weekly Notes, | Lahore, I. L. R., Series, 
Vol. XX V I—concld. | Vol. X XV I 1—concid, Vol, II I—concld. 


Punjab Law Reportor; 
Vol, XXIII, 122 


- 





concld. 
Ind. Case Ind. Cas. ind, Cas, Ind. Cas, 
Page. Vol. Page; | Page. Vol. Page. | Page. Vol Page, | No.» Vol. Page. 
874 .. LXVIL 719 | 129 .„ LXVIII 1000 | 274 .. LXIX 693| 19 .. LXIV 37% 
87> 4. LXX 123| 134 œ » 86 | 278 ..  ,  10900| 20,.. » ` 394 
878 „` LXXI 259 | 141 .. LXIV 574 | 280 .. : 818 2I 44 » 373 e 
830 .. P 693| 141 ..LXXVIL:1047| 282 .. e, 723 22 E Se 363 
8S1 ,,, LXIV 782 | 148 ,, di 992 | 285 |, » 706 23 .. + LXV 250 
890%.. LXVIII 200 288 .. LXVI 485 24 .. LXIV 377 
$93 .. © LXX 9?3]|. —— 296 .. LXIX 585 25 .. LXV 25% 
got e..e LXIV 924 319 .. LXVII 593 26 .. » ` 239 
924 .. WANG 505 Lahore, I. L. R., Sertes, | 326 .. LXIX 502 OF em - 254 
909 . LXIX 180 Vol. III. 329 .. - 496 28 os $3 256 
999 ... LXXVI 985 5 344 +5 507 | 29 as » 282 
913 4. LXIX 74 Jan. to Dec, 1922. 319 on LXXVII 616 30 .. Net reportable. 
920 .. LXX 175 357 .. LXIX 499 3I as LXV 128 


T .. LXV 102| 359 ., LXVIII 845] 32 œ ve" BES 
ER < 4 .. LXVII 240| 302, K 858 33 eh e 294 
926 ,. LXXII 355 xg a 543 | 369 „LXXVII 561 Se " 622 
4 5 LXV 730| 37 4, 5 . 233) 35 e » — 545 
7: .. LXVI 309 875 wa » 8225 36 ..LXVIII 177 
23 ..LXVIII 609} .376 .. LXVII 709. 37 .. Not reportable, 
945 .4. LXIV 445| 29 .. LXVII 253| 382 ..LXXVII 207| 38 .. LXVII Sig 
947 LXX 537 39 +6 T 256 | 386 .. LXVIII 890 30 .. Not reportatie, 


951 .. LXVI 906 33. e zi 964 | 3890 ., LXX 202 40 ..  LXIX 7183 
954 o LXVII 124) 35 .. LXV 741| 392 w , 227| 4I .. LXXII 566 
961 .. LXX 551 40 se JLXVII* 629 | 7397... » 295 42 .. LXVI 771 
967 .. LXIX 863| 43 ..* 4, 999] 401 .. LXXI 512| 43 .. LXIX 783 
972 .. LXXI I2 46 .. vw 851] 495 ane s. 519| 44 .. LXX 250 
9:7 .4. LXXIV 621 49 .. »  204| 414 vw LXIX 720 45 .. LXIX 523 
985 u No! reporiatle.| 55 ., n 848 | 417 w » 6 46 .. LXVIII 885 
9203 ans LXIL 768 590 .. LXXIV 187 420 at 5 428 CR, vs H 763 . 
934 .. LXV 518 69 .. LXVI 38| 426 „LXXVII 174 48 .. LXXII 443 
996 .. LXXI ap ou LXVI 408| 431 „CXXV 355 49 «+ LXVIII 428 


I000 ase io 3995 79 «LXXVII 336| 433 .. LXXI 746 50 .. LXIX Ge? 
1002... LXVIII 497 80 .. LXVII 354| 437 ..LXXVIl 230 51 .. Not reportable, 
ioro a LXXI 497 84 .. LXV 5:0| 440 ,, LXIX 437 3 .. LXVIII 461 
1016 a LXIX 153 88 ,. LXVI 4| 443 wn LXXI 1006 53 ve Not reportable, ` 





1020 ..  LXII 75% 92 .. LXIV 18 i i 54 se LXVII 356 
1022 . LXIV 63 | 99 .. LXIJI 760 — 53 3 n 305 
103 .. LXVII 526 . 50 .. » 367 
Vol. XXVII. IIZ ae Ge 417 | Punjab Law Reporier. BT Gs m 374 
115 .. LXVI 826 Vol. X XIII, 1922. 58 .. LXIX 4 
Nov.-Dec., 1922, I27 sa LXXII 565 59 sa Not reportable. 
136 .. LXVII 71 ' Parts r to 32. Co .. Not reportable, 
t ..LXXIV 584| 139 .. LXVIII 99 61 we LXVII 6022. 
8 ,. LXIV 299| i41 .. LXVII 718 High Court Cases. 62 .. LXVIII 263, 
18 .., LXVIII 439 | i44, .- LXVIII 113 | No. , 63 .. LXVII 240 e 
24 „LXXVII 1025 | 175 '.. LXVI 258 1 .. LXII 335) 64 + 4 753 
28 .. S €988 | 1:8: .. LXVIII or 2 . » 3227] 65e y, 723 
29 „ We Vili 973 | 184 .. LXVIlÀ 4r% 3 v " 329 66 .. M 726 
et eee LXX 46] 188 .. T 88 A ER mi 331 67 -e z 253 
38 .. LXXVI 241|.200 .. LXVI 771 [e »  825| 68 .. a 2 56 
$9 . LXXII 221 209 .. LXVIII 80, 6 .. e 321 69 es i 260 
-53 LXVIIL 2541 213 e. n 7620 7 , LXIV 497 70 es j 249 
65 w LXX 92| 215 „LXXVII 541 "- ua s 500 
71 * 1601 | 2338 .. LXVIlà 849 ^ A 5 502 . ^ e 
7] wm LXIX 163] 230 ..  , 612 IO, 4a , 520 | . 
82 , LXX 229 | 233 .. LXIX 419 JE x o 549 Privy Council Ccses, 
86 — USL 6990 | 236 .. LXVIII 553] ge .. » AL ms END US 
88 ,, LXXI 673| 239 .. 4 * 5532! 13 os e 56 |2 e SÉ e 
* 99 ai n 662| 242 .. a 799 4. 1, 350 : 
yor ,. LXIX 138| 257 ..  , 551 I$ se om 85 I e LXVII 264 
115 „e UXXIL 658 | 2601 .. LXIX 715|' 16 .. * , 359 2.8 e, .423* 
tat, LEE 4| 264 s 2 — 098| 17 .. a 387 3 05 »*$ — 59 
p25 a. LXIX 14 l- 267 i XVII 625b 18 ua a — 869 
8 e s " 
. e 


(9) 


| @ 


Punjab Weekly Reporter, (Madvas, I. L: R., Seyies Madras, I, L. R., Serles| Madras Law Journal, 
Vol. XVII-1922. 


Cif. 
R 


O ON Dub D HM bh 


Madyas, I. L. R., Series, 


Vel, 


Ind. Cas. 
Page. 

LXV 79 
LXVI 367 


ee) LXV 


den Not reportable. 


.IXV 


st 39 


Tm » 


0o. LXVII 


LXV 


128 
115 
124 
264 
101 


Tm n 137 
.. Not reportable, 


.. LXVII 


HE 


Criminal. 


T LXV 


8:6 
ng 


572 


.., Net reportable. 


TXV 


.. LXVIII 


* V ol. XL V. 


622 
545 
613 
434 
437 
4 Ó 
113 


Jan. to Dec, 1922. 


Page, 
I4 
26 


o0 LXX 


564 


.. LXVIII * 26 


cw. EXV 
LXVI 
D? LXI 
LXIX 
LXVI 
LXVII 
LXIX 

f o 
LXIX 
LXX 
LXVIII 
Lë 


LXX 


639 


Page. 


167 
173 
180 
189 
194 
252 
207 
215 
230 
238 
240 
257 
266 
286 
281 


- 


Vol. X L V—concld. 


Ind. Cas. Ind. Cas, 
Vol. Page. | Page. . Vol. Page. 
.. LXIX 90o08| 846 .. LXIX 438 
»» LXX 448 | 849 .. LXX, 813 
«» LXVII 905 856 .. LXXIII 478 
LXVI 271 | 867 .. LXVIII 856 
.. LXIX o61 | 872 .. x 942 
. LXX 333] 875 .. LXX 611 
. LXVII 1 | 682 LXIX 513 
«+. LXVI 520 | 890 e 923 
.. LXIX 264| 900 .. js 828 
ec 5 968 | 013 .. LXVIII 615 
en LXVIII 444 9022 be » 838 
» LXV 736| 928 .. LXXII 340 
e LXVI 504 | 949 ^. LXIX 313 
o. LXIX 722| 979 se LXVIII 655 
sa LXX 337] 982 .. » 934 
.. LXXIV 765 | 986 LXXI 65 
o0 LXVIU 115 | 1095 LXIX 927 
oe » 403 | TOlg a. ” 932 
ae LXVI 280 ” 
E? m 155 ER: 
ZP um o, 330 
»» LXX 078 | Madras Law Journal, 
.. LXVII 246 Vol. XLII. 
.. LXXIV 621 = ^ 
, LXV 942 jan. to May 1922. 
e LXVI 858 
on LXVII 146 I oe LXX 369 
LXX 668 4 «« LXV 736 
m LXV 964. 12 .. LXVI 59g 
Ss » 394 I5 .. LXV "at 
.. LXX 576 2I LXVI 520 
.. LXVIII $69 32 .. LXX 448 
e LXX 324 37 .. LXIX 264 
eo LXXIV 584 43 we LXVIII 703 
LXVIII 451 49 LXV 993 
» LXXIV 616 SI .. LXIX 366 
. LXVII 479] 53 œ », 408 
sa LXX 504 58 .. LXIV 187 
eO) LXVI 760 61 .. LXVII 835 
eo 1XX 659 7t LXV 983 
we LXVII 514 72 oe 33 423 
. LXVII — i 74 .. LXXI 257 
LE » 538 78 ee LXXVI 686 
K 687 80 .. LXIV 782 
, LAK 466 87 ase » 55p 
» LXVI 104], 94 . LXV 990 
, LXVI Ir 97. .. LXIX 661 
, LVI 172] Top, LXVI 504 
, LXXI 177| 18 e, LEV 859 
LXXIT xo3]| i13 .. LXIX 918 
, LXX 657; 1:8 .. LXVI 207 
, ae 615 ITO <ws vn 0058 
e LXXII 52 i24 .. LXXVI 881 
. LXIX 407| 129 .. eLXVI 265 
< » 939] X33 .. LXX 645 
on LXX 396] 139 LXV 612 
» a . 977 le 141 d a 244 
.. LXIX 25 Sy . LXX 33 
.. LXXI 252, 147 .. LXV 444 
ee LXX 64% 148 ee » 345 
e LXVIII 843 V r49 .. LXVI 429 
e LXXI 504 | 155 os LXIX , 968 
UR n" AAR 161 ua LXV 376 


Vol. XLI I—~contd. 


S Ind. Cas 
Page, Vol. Pege. 
179 I XVIII 180 
184 4. LXIX 722 
I85 .. LXV | 394 
191 .. LXIX 743 
193 .. LXVI 609 
202 LXIX 59 
259 .. LXIV 536 
230 .. LXVII 9995 
243 .. e LXY 69 
248 n 79 
253 + vw 305 
258 .. LXVI 844 
262 LXX 678 
268 AUR LAM, 576 
272: .. LXVII 492 
276 .. LXX 122 
278 .. LXVI 326 
280 s 395 
283 .. , 800 
298 .. LXVII 146 
301 .. LXVIII 942 
303 .. LXX 324 
308 .. LXVII 369 
315 ..LXVIII, 516 
318 LXVI. 356 
319 LXVII 246 
324 LXVI 280 
333 ++ LXV $64 
337 .. LXVI 330 
339 e LXX, 7:9 
344 oe, LXV 727 
350 .. LXX 20 
352 .. LXVII 500 
350 .. LXX 529 
359 .. Netreportal le. 
560r ..LXVIII 512 
364 .. LXX 317 
385 .. LXV 974 
592 ..- LXVII 479 
401 Wi 339 
403 .. LXVI 140 
410 .. LXVIII 687 
417 .. LXVI aix 
422 .. LXX 611 
426 . n 357 
29 ..9 ji 668 
22 ..  LXy 720 
436 .. » 954 
444 .. ZLXVI,197 
449 .. LXX 659 
457 «+ LXVII coo 
4CO e » 514 
473 pus n 54 6 
475 +» ' LXV 973 
477 LXX 466 
484 +. LXVI 104 
487 LE (087 115 
490 .. LXXII 526 
492 +. LXVI 193 
EOE ees ue 302 
507° a LXXI 177 
55I os LXVII 995 


Madras Law Journal, 
Vol, X LI I-—ton€ld, 


€ 


, 596 


Page. 
* 559 


Ind. Cas. 

Vol. Page. 

ae LXVII wy 
ae LXX 43 
.. YXVITLI e 910 

eO 0 LXVI. 
"1 LXX 


ME. 

.: LXVI 851 

e. LXVII I 
e 


358 
337 


Vol. XL III. 
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